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SOHBDULB 


SHOWmO   IN  WHAT  VOLUMES   OF  THIS    SERIES  THE   CASES 

SEPO&TED  IN  THE    SEVERAL  VOLUMES   OF   OFFICIAL 

REPORTS  MAY  BE   FOUND. 


Stat*  npoiti  •!•  in  parentheea,  and  the  niimban  of  thl«  wulm  la  boU-fMed  flgwM 

Alabama.  —  (83)  8;  (84)  6;  (86)  7;  (86)  U;  (87)  18;  (88)  16}  (80)  UL 

Abkaksas.  —  (48)  8;  (49)  4;  (60)  7;  (61)  14;  (62)  20. 

Calitobhia.  ~  (72)  1;  (73)  8;  (74)  6;  (76)  7;  (76)  9;  (77)  11|  (71^  79)  U)  m 

18;  (81)  16;  (82)  16;  (83)  17;  (84)  18;  (86)  Sa 
CoLOBAsa  —  (10)  8;  (11)  7;  (12)  18;  (13)  16;  (14)  8a 
CoNNXonocT.  — (64)  1;  (65)  8;  (66)  7;  (57)  14;  (58)  UL 
DsLAWABX.  —  (6  Honit.)  1. 
Florida.  —  (22)  1;  (23)  11;  (24)  18. 

6BOROIA.  —  (76)  8;  (77)  4;  (78)  6;  (79)  U;  (80,  81)  IB)  (82)  14;  (U,  84)  80. 
Illinois.— (121)  8;  (122)  8;  (123)  6;  (124)  7;  (126)  8)  (120)  9}  (127)  U; 

(128)  16;  (129)  16;  (130)  17;  (131)  19. 
IMOLANA.  —  (112)  8;  (113)  8;  (114)  6;  (116)  7;  (116)  9;  (117.  118)  10;  (119) 

18;  (120.  121)  16;  (122)  17;  (123)  18;  (124)  19. 
Iowa.  —(72)  8;  (73)  6;  (74)  7;  (76)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  80. 
Kahsab.  — (37)  1;  (38)  6;  (39)  7;  (40)  10;  (41)  18;  (42)  16;  (48)  19. 
KxNTUOKT.  —(83,  84)  4;  (86)  7;  (86)  9;  (87)  18. 
LoxnaiABA.  —  (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  Ia.  Ann.)  17. 
Mainb.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17. 
Mabtlaito.- (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  80. 
MASSACHxraRTS.- (146)  1;  (146)  4;  (147)  9;  (148)  18;  (149)  14;  (160)  16. 
Michigan.  -  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  U;  (68,  69,  76) 

.  18;  (70)  14;  (71,  76)  16;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  80. 
MiNMisoTA.— (36)  1;  (37)  6;  (38)  8;  (39,  40)  18;  (41)  16;  (42)  18;  (43)  19; 

(44)  80. 
Mississippi.- (66)  7;  (66)  14;  (67)  19. 
MissouBL  —  (92)  1;  (93)  8;  (94)  4;  (96)  6;  (96)  9;  (97)  10;  (98)14;  (99)  17t 

(100)  18;  (101)  8a 
Mom-AKA.  — (9)1& 

Nbbraska.  —  (22)  8;  (23,  24)  8;  (26)  18;  (26)  18;  (27)  80 
NxvADA.— (19)8;  (20)19. 
New  Hampshibk.  —  (64)  10;  (62)  13. 
N«w  Jbbsbt.  — (43  N.  J.  Eq.)  8;  (44.  N.  J.  Eq.)  6;  (60  N.  J.  L.)  7;  (61 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  62  N.  J.  L.)  19. 
Nxw  YoBK.  — (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  U;  (115)  18;  (116,  117)  16;  (118, 119)  16;  (120)  17;  (121)  18;  (122) 

19;  (123)  80. 


8  Schedule.  > 

North  Cabouita.  —  (97,  98)  2;  (99. 100)  6;  (101)  9;  (102)  U;  (103)  14;  (104) 

17;  (105)  18;  (106)  19. 
Omo.  —  (46  Ohio  St.)  4;  (46  Ohio  St.)  15. 
OuQOM.  —(16)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  80. 
PBrKSTLTANiA.  —  (116,  116,  117  Pa.  St)  9;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  19;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  16;  (130,  131  Pa.  St.)  17; 

(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St)  80. 

RhOSI  JSLAXIV.  —  (16)  8. 

SoiTTH  Cabolzka.  —  (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17. 

TBnnBnn.— (85)  4;  (86)  6;  (87)  10;  (88)  17. 

TxxAS.— (68)  8;  (69;  24  Tex.  App.)  6;  (70;  26,  26  Tex.  App.)  8;  (71)  lOf 

(27  Tex.  App.)  U;  (72)  13;  (73.  74)  15;  (76)  16;  (76)  18;  (77;  28  Tex. 

App.)  19. 
YntKoirr.  ->  (60)  6;  (61)  15. 

YiBoiiiii (82)  3;  (83)  6;  (84)  10;  (86)  17;  (86)  19. 

Wb8T  VntaiKiA.  —  (29)  6;  (30)  8;  (31)  13. 

Waoaauau  ~(68)  8;  (70,  71)  6;  (72)  7;  (73)  9;  (74.  7S)  17;  (76,  77)  ML 


AMERICAN  STATE  REPORTS. 

VOL.  XX. 


CASES  REPORTED. 


Nxm.                                           BoBJicK  Rbpost.             Paob. 

Alto  Land  ete.  Co.  r.  Hancock.... Adrian  ri(^....  86  Cal.  219 217 

American  Diat  Tel.  Co.  v.  Walker.CorponUioiw 72  Md.  454 479 

Anderson  V.  Hammond Letm 19  Or.  446 832 

^at'oTT.'Kn^"r.^?.t!r/.'  l'^"^ **  M'°°-  318  .  ..  580 

Ap«l  T.  Kelsey ProbcUe  eourtt 62  Ark.  341  ... .  183 

Arkadelphia,  Town  of,  r.  Clark. .  .if nil.  eorporatknu. .  62  Ark.  23 154 

Ash  T.  Baltimore  ate.  IL  R.  Co.. .  .Cor\/lict  of  laum. ...  72  Md.  144 461 

AreryT.  Baker Religiounodetiu...  27  Neb.  388  . .  . .  672 

^cdi.?Sif.^?!."™  H«*^  (««™«».I23  N.  y.  304,...  7«8 

Baer  r.  English Neg.  itutrumenU . ..  84  Ga.  403 372 

Baltimore  eto.  R.  IL  Co.  T.  Stote.. Carriert 72  Md.  36 454 

Bardvrell  T.  Collins Procett 44  Minn.  97 547 

Barry,  Ez  parte Contempt 85  Cal.  603 248 

Becker  ▼.  Northway. Set-of 44  Minn.  61 543 

Beekman  T.  Hamlin Judfpmenl—paym't.  19  Or.  383 827 

Below  r.  Robbins Exemptions 76  Wis.  600 89 

Bills  T.Bills WilU 80  Iowa,  269 . . . .  418 

Birdsong  T.  Tattle Bxemption* 52  Ark.  91 156 

Blackwell  ▼.  Wright Utury 27  Neb.  269 662 

Blalock  T.  Waldnip DUqvalified  judge. .  84  Oa.  145 350 

Block  T.  Valley  Matnal  Ins.  A»»'xk. Mutual  inntrance  . .  62  Ark.  201 166 

Blood  Balm  Co.  T.  Cooper DruggiiU 83  Ga.  457 324 

Board  of  Edncation  t.  Jewell Spools — treasurer. .  44  Minn.  427  .  . .  58(3 

Bogan  T.  Clereland Fraud,  conveyances.  52  Ark.  101 158 

Briegel  t.  City  of  Philadelphia. . . .  J/un.  corporations.. \^  Pa.  St  451 . . .  885 

Bristor  r.  Taaker Trust  deeds 135  Pa.  St  110...  853 

Brown  r.  Gilchrist Master  and  servant .  80  Mich.  56 496 

Brown  ▼.  Grand  Lodge  A.  0.  U.  YT. Mutual  benefit  soc .  80  Iowa,  287 420 

Bncknor's  Estote Married  women. .  .136  Pa.  St  23....  891 

Bunch  ▼.Hobby Kjectment 83  Ga.  1 301 

Barks  ▼.  Daries Vendor  and  vendu .  85  Cal.  110 213 

Bnrson  ▼.  Fire  Associatioii Fire  insurance 136  Pa.  St  267. . .  919 

Bxuhr.  Cityof  Portland Mun.  corporations. .  19  Or.  45 789 

9 


10  Cases  Repobteo. 

HiJn.  StmjKCT.  Ebpobt.  Pabi, 

Omt  T.  City  of  Conyert Disorderly  condwi.  84  Ga.  287 367 

OarstenT.  Northern  P.  R.R.  Ca. Carrier* 44  Minn.  464....  689 

Oaspary  ▼.  City  of  Portland Mun.  eorporationa. .  19  Or.  496 842 

ChandoB  V.  Mack Islands. 77  Wis.  573 139 

^iSfat^ico^.^.?:^;.!!!?!!^^'^*^ 44  Minn.  224....  566 

City  of  Janesville  v.  Carpenter. . .  .Injunctions 77  WiB.  288 123 

City  of  Rochester  y.  Campbell. . . . Mun.  corporations. .  123  N.  Y.  405 ....  760 

Clark  r.  Searight Promissory  noU....lS5  Til.  St.  173...  868 

aements  T.  State Bobbery 84  Ga.  660 385 

Commonwealth  ▼.  Union  League . .  Social  club 136  Pa.  St.  301 .. .  870 

Coskery  T.  Nagle Innkeepers 83  Ga.  696 333 

Cox  V.  Bearden Master  and  servant.  84  Ga.  304 359 

Cressler  V.  Bees Vetidor  and  vendee.  27  Neb.  615 691 

Davenport  Plow  Co.  ▼.  Lamp Trusts 80  Iowa,  722 442 

Davie  ▼.  Davie Judgments 52  Ark.  224 170 

Deering  V.  Creighton Negotiable  note  ... .  19  Or.  118 800 

Devlin  v.  Quigg Fraud,  conveyances.  44  Minn.  634 ....  "592 

Drysdale  V.  State Selfdtfense 83  Ga.  744 340 

Duffies  T.  Duffies Husband  and  wife. .  76  Wis.  374 79 

Earlev.  Earle Alimony. 27  Neb.  277 667 

Eldred  T.  Peterson Neg.  instruments. . .  80  Iowa,  264....  416 

Estate  of  Euntzleman Trusts 136  Pa.  St.  142...  909 

Estate  of  Lawrence Perpetuities 136  Pa.  St.  354...  925 

Estate  of  Oliver Joint  stock  eompany.l56'PtL  St  43....  894 

Ez  parte  Barry Contempt. 86  CaL  603 248 

Ez  parte  Kuback Mun.  corporations..  85  Cal.  274 226 

Fanllv.  Cooke Biparian  rights....  19  Or.  456 836 

First  National  Bank  V.  Hummel. ..  TViMto 14  Col.  269 257 

Forbes  v.  Willamette  Falls  Elec>  J  .»    »     .  i   „„           to  /\_  «i  nnt 

»•    Al                                       >  Mechames  Sen  ....  19  Or.  61 793 

Ford  V.  Judsonia  Mercantile  Co. .  .Jurisdiction. 52  Ark.  426 192 

Forty.  State Burglary. 62  Ark.  180 163 

^wirLco.t*?.^'?..?!Y..!!*!?:[^«'^'^              83Ga.219 813 

Georgia  R  R.  &  B.  Co.  v.  Nelms.  .Master  and  servant.  83  Ga.  70 308 

Gilbert  V.  Stockman Vendor  and  vendee.  76  Wis.  62 23 

Grant  v.Ede Agency 85  Cal.  418 237 

Gray  V.  Church Partnership. 84  Ga.  125 348 

Hall  V.  Stevenson Attachment 19  Or.  153......  803 

Hammond  v.  Wallace Vendor  and  vendee.  86  Cal.  522. 239 

Harber  v.  Evans Party-wall 101  Mo.  661 646 

Harrington  V.  Smith Exemptions. 14  Col.  376 272 

Havorlyy. State  Line  etc. R.R. Co. .ycf^Z^wrace 135  Pa.  St.  60...,  848 

Hayden  v.  Burkemper Deidqf  trust 101  Mo.  644. 643 

Heddles  y.  Chicago  etc.  R'y  Co. . .  .Negligence. 77  Wis.  228 106 

Hobby  y.  Bunch Ejectment. 83  Ga.  1 301 

Hollingsworth  y.  Holbrook Chattel  mortgages.,  80  Iowa,  151....  411 


Cabsb  Repobtsd.  11 

Vlkm.  Subjbcc  ScroBT.  Pasb. 

Hotchkin  r.  Phcenix  Tnrannoe  Co.  ^tre  insttranee 76  Wis.  269 69 

Hnser.  Den Executor's  mile. 85  CaL  390 232 

Janes«ille,  City  of,  t.  Carpenter. .  .Injunetiona 77  Wis.  288 128 

Jenkins  ▼.  Jenkins Marriage 83  6a.  283 816 

Johnson  T.  Boreon Private  vxiy 77  Wis.  593 146 

Joeljrn  T.  King Negligenee 27  Neb.  38 666 

Kelley  v.  Detroit  etc  R.  R.  Co. . ..Evidence 80  Mich.  237. ...  514 

Kent  V.  State. Burglary 84  Ga.  438 376 

KiesT.  City  of  Erie Mun.  eorporoHoru. .135  T*.  St.  144...  867 

KingT.  Bates Justice's judgmejU. .  80  Mich.  367....  618 

Kingy.  Prick WiUs 136  Pa.  St  575...  889 

Kingman  T.  Sinclair Mortgages 80  Mich.  427 . . . .  622 

Kranz  v.  Long  Island  R'y  Ca Master  and  servant. \^  N.  Y.  1 716 

Kuback,  Ex  parte Mun.  corforaUoiu. .  86  CaL  274 226 

Kontzleman's  Tnut  Estate TruaU 136  Pa.  St  142...  909 

Laidley  ▼.  Aikin Mortgages 80  Iowa,  112 408 

Lance  ▼.  Gorman Execution  sale. 136  Pa.  8t  200...  914 

Lawrence's  Estate Perpetuities 136  Pa.  St  354...  925 

Lewis  V.  Lewis Divorce 44  Minn.  124....  559 

Liasnerr.  State j  ^'^^'S  ""^  }  84  Ga.  669 389 

Livingston  t.  Wolf. Mun.  eorjXM-ttfton*..  136  Pa.  St  519...  936 

Loaiza  V.  Superior  Court Vendor  and  vendee..  85  CaL  11 197 

Logan  T.  Gardner Married  woTiKn..  ..136  Pa.  St  688. ..  939 

Longmont,  Town  of,  t.  Parker. . . . Highways 14  CoL  386. 277 

Loomis  y.  Rockford  Insurance  Ca  .Fire  insurance.  ....  77  Wis.  87 96 

Lordy.  Meadyille  Water  Ca Springs 135  Pa.  St  122...  864 

Luhrsy.  Luhrs Life  insurance 123  N.  Y.  367....  754 

Marbnryy.  Ehlen Corporation*. '  72  Md.  206 467 

Marlet  y.  Hinman ChaUel  mortgages..  77  Wis.  136 102 

Martin  y.  Ratcliff Mortgages 101  Mo.  254. 605 

Marvin  y.  Marvin. Marriage, 62  Ark.  425 191 

Mathews  y.  City  of  Cedar  Rapids..  jyTe^til/eTtce 80  Iowa,  459....  436 

Mans  y.  City  of  Springfield Mun.  corporations.  .\0\  Ma  613 634 

McKane  v.  Adams Voluntary  ass'ns. .  .123  N.  Y.  609. ...  785 

McMarshall  v.  Chicagoetc.  R'yCo.i?ai7roa<i«   80  Iowa,  767....  445 

McQueeny  y.  Phoenix  Ins.  Co. |....^jre  truurance 52  Ark.  267 179 

Memphis  etc.  R  R.  Co.  v.  Kerr.  ..i?a»7roa<i» 52  Ark.  162 159 

Metzv.  California  S.  RR.Ca.... Carriers. 86  Cal.  329. 228 

Miller  V.  Getz Executiona 136  Pa.  St  668...  887 

Miller  V.  Moore Sales. 83  Ga.  684 329 

Moletor  y.  Sinnen. Extradition. 76  Wis.  308 71 

Moore  y.  Rngg Photographer. 44  Minn.  28.....  639 

Morey  v.  Morning  Journal  A8s'n..Lt^/ 128  N.  Y.  207....  730 

Mueller  V.  Provo Replevin 80  Mich.  476....  525 

Mnetze  y.  Tuteur LibeL 77  Wis.  236 116 

Murray  v.  Buell Assignment 76  Wis.  667 92 

Murray  y.  Missouri  Pacific  R'y  Co. Negligence 101  Mo.  236. 601 


12  Cases  Reported.  ^ 

Kaks.                                                 Subjbct.                     RsroKT.               PA9«. 
Nadau  v.  White  Rirer  Lumber  Co.  Master  and  tervanl.  76  Wis.  120 29 

^BlMk*Co^  ^*''''  ^°*  ""'  ^°"**"'  [/»yunc<ton» 44  Minn.  130....  562 

National  Bank  of  Commerce  v.  j^^^^^ 44  Minn.  224 . .'. .  569 

Chicago  etc.  R.  R.  Co ) 

National  Bank  of  Commerce  v.  )^^  ^^ 44  Minn.  224....  bU, 

Wisconsm  Central  Co j-v^/wi-imi 

Nebraska  Loan  &  T.  Co.  v.  Nine . .  Trade  name. 27  Neb.  507 686 

Nelmflv.  State Bigamy 84  Ga.  466 377 

Oatman  V.  Batavian  Bank 8ei-off. 77  Wis.  501 136 

Ohm  V.  Superior  Court Ex'ra  and  adm're  . .  85  Cal.  545 246 

Oliver's  Estate JoitU-atoek company.  136  T&.  St.  43....  894 

Owen  V.Baker Sheriff'*  deed. 101  Mo.  407 618 

Page  ▼.  Kress Judicial  ta!e$ 80  Mich.  85 604 

Patrick  V.  McManns Sham  pleading...,.  14  CoL  66 263 

Pennypacker  v.  Capital  Ins.  Co.. .  .Fire  insuranee 80  Iowa,  66 395 

People  V.  Foss Highvjayt 80  Mich.  669. ...  632 

People  V.  Moran Criminal  law 123  N.  Y.  254....  732 

Peters  V.  Cartier. Quitclaim  deed. ... .  80  Mich.  124....  608 

Peterson  T.  Homan Agency 44  Minn.  166....  664 

^Anderaon*. .*.*!:.. ^,.^.^'.r:  \o<^'-*^» 72  Md.  619 483 

Phinizy  V.  Murray Corporationa 83  Q».  747 342 

Porter  v.  Chicago  etc.  R'y  Co Carriers. 80  Mich.  166. .. .  611 

Price  y.  Springfield  K  E.  Ass'n. . .Ex'ra  and  adm'ra.. 101  Mo.  107 695 

Railway  ▼.  Barger Agency 62  Ark.  78 165 

Railway  v.  Dick Railroada 62  Ark.  402 190 

Reynolds  V.  Franklin Damagea— fraud. . .  44  Minn.  30l....  640 

Reynolds  V.  State ..Rape 27  Neb.  90......  659 

Rhodes  v.  Oeorgia  R.  R.  &  B.  Go. .Maaterandaervant.  84  Ga.  820  .....  862 

Ricev.  Davis Agent 136  Pa.  St.  489...  931 

Roberta  V.  Stuyvesant  S.  D.  Co. ..Bailment 123  N.  Y.  67 718 

Roberts  ▼.  Wisconsin  TeL  Ca Telephone 77  Wis.  589 143 

Robertson  V.  Read Vendor  and  vendee.  62  Ark.  381 188 

Rochester,  City  of,  ▼.  GampbelL . .  .Mun.  corporationa. .  123  N.  Y.  405 . . . .  760 

Rollins  V.  Shaver  W.  &  C.  Co Corporationa 80  Iowa,  380. ...  427 

Rosenfield  V.  ArroL LandVrdandtenanL  44  Minn.  395 . . . .  684 

Russell  T.  Tate Mun.  corporationa. .  62  Ark.  541 193 

Savage  T.  Savage Partition 19  Or.  112 795 

Scaife  ▼.  Emmons WUk 84  Oa.  619 383 

''w:nc:-(5.':'^f.?.^^..^^         123  n.  y.  109....  727 

Seals  V.  Pierce WlBa., 83  Ga.  787 344 

Sheanon  v.  Pacific  Mat  L.  Ins.  Co. Accident  insuranoe..  77  Wis.  618 151 

Shnpp  ▼.  Hoffman Sdrefaciaa 72  Md,  359 476 

Sims  V.  East  and  West  R.  R.Ca..ircu<«r  afidtemmt.  84  Ga.  152 352 

Sloan  T.Price Judgmenta 84Ga.  171 364 

Smith  T.  Nippert Conspiracy. 76  Wis.  86 28 

Spalding  V.  Bemhard. Holidaya 76  Wis.  368 75 


Cases  Reported.  13 

K4MB.  SuBJKcr.  Rkport.  Paqb. 

St  Louis  etc.  R*7  T.  Biggs Nuisaneea 52  Ark.  240 174 

Stater.  Boyce Abatement 72  Md.  140 458 

State  ▼.  Carson Bxemptioru. 27  Neb.  501 681 

SUte  ▼.  Clerenger New  eountie* 27  Neb.  422 674 

State  T.  District  Board  eta  of  )  „  .     ,                        laTsr-     inn  ^i 

City  of  EdgertoD \SchooU. 76  W*  177 41 

State  T.  Fox Burgkarji. 80  Iowa,  812....  426 

Statev.  Lee Diaordert^  hoim...  80  Iowa,  75 401 

State  ▼.  McOonigle Official  bonda 101  Mo.  353. 609 

State  V.  Norman Lareenjf 101  Ma  620. 623 

State  Insurance  Co.  t.  Schreck ....  Firt  insuranee 27  Neb.  627 696 

State  Insurance  Co.  r.  Taylor nre  inturance 14  CoL  499. 281 

Steele  T.  Coon Fraud,  eonve^neet.  27  Neb.  586 706 

Stevenson  T.  Palmer AUaekmeiU. 14  CoL  666 296 

Stewart  V.  Everts. Carrien 76  Wi«.  86 17 

Swift  T.  Coker. Privatewof 83  Ga.  7S9 S4T 

Taylor  T.  Taylor Dhorce. 80  Iowa,  29 394 

Third  National  Bank  v.  Guenther. .  J7t<»6aiidaiMi«0J^<.  .128  N.  T.  568. . . .  780 

'^^h^JcJ^!^^^!T..T."^f'\''^*^^-P^     83Ga.288 320 

Titus  T.  Bradford  eta  B.  R.  Co.. ..Master  andtervard.l^  Pa.  8t  618L . .  944 

Town  of  Arkadelphia  r.  Clark. . . ,.Mun.  eorporationt. .  52  Ark.  23 154 

Town  of  Longmont  T.  Parker Highwag9 14  Col.  386 277 

Van  Baalte  ▼.  Harrington /VotM^.  eonwyancM.  101  Mo.  602 626 

Vilas  T.  PUttsburgb  eta  R.  R.  Co.  Judgmenta 123  N.  T.  440. ...  771 

Wardr.  Fagin Landfrdcmd tenant.  lOl  Mo.  669 650 

Warren  T.  Westmp Jomttreapau 44  Minn.  237....  578 

^p!d^r! .?!?!? .^f!?!.^..':  l^^^^- 84Ga.368 368 

Wear  ▼.  Gleason Innkeeper* 62  Ark.  364 186 

Weidert  T.  State  Insurance  Co Ineuranoe. 19  Or.  261 809 

Welch  T.  Agar Partitum 84  Ga.  583 380 

Williams  T.  Renwick Judgmenta 62  Ark.  160 158 

Wilson  T.  Hawthorne JudgmenU 14  Cd.  630 290 

Wischamr.  Rickards MaaUr  and  aervant. 13QT^  St  109...  900 

Wisconsin  Central  Ca  r.  Sowle  i^yj^^^ 44  Minn.  224....  566 

Jlaevator  La ) 

Witting  T.  St  Louis  eta  R'y  Co... Carrien .101  Ma  631 636 

ZeUnerT.  Mobley Umrf 84G«.  746 390 


AMERICAN  STATE  REPORTS. 

VOL  XX 


CASES 

IN  THB 


SUPREME    COURT 


01 


WISCONSIN. 


Stewart  v.  Everts. 

(76  Wisconsin,  85.] 

ArrxAL  —  pRAcncB  rroN  Reversal  or  Judgment. — As  s  general  rnk, 
the  appellate  court,  in  an  action  at  law,  when  the  case  is  tried  by  a  jarjTr 
upon  issnes  of  fact,  can  only  remand  the  case  for  a  new  trial.  It  baa  n» 
authority  to  direct  the  trial  court  to  correct  the  error  upon  an  issue  of 
fact,  and  to  enter  judgment  accordingly. 

KxflLioxNCS  —  Evidence.  — In  an  action  by  a  passenger  against  a  railroad 
company  to  recover  for  personal  injuries  caused  by  a  broken  rail,  evi* 
dence  of  the  defective  condition  of  the  track  in  places  not  in  the  vicinity 
of  that  accident,  and  so  far  distant  therefrom  that  they  could  not  by 
any  possibility  have  in  any  way  contributed  to  the  accident  which 
caused  the  injury  sued  for,  is  not  admissible. 

Kbgliobnob — Evidence. — In  an  action  by  a  passenger  against  a  railroad 
company  to  recover  for  personal  injuries  caused  by  reason  of  a  broken 
rail,  plaintiff  should  not  be  permitted  to  exhibit  to  the  jury  pieces  of  a 
broken  rail,  claimed  to  have  been  picked  up  at  the  place  of  accident, 
■iz  months  thereafter,  and  after  exposure  for  that  length  of  time  to  the 
action  of  the  elements;  nor  should  his  counsel  be  permitted  to  comment 
to  the  jury  upon  the  character  and  condition  of  such  pieces  of  rail,  nor 
■bould  the  jury  be  allowed  to  draw  a  conclusion  from  an  inspection  of 
such  pieces  of  rail,  as  to  the  soundness  or  unsoundness  thereof. 

Xtidxncs.  —  Medical  Expert  CoNsaLTED  after  the  commencement  of 
the  action,  for  the  sole  purpose  of  testifying  on  behalf  of  plaintiff, 
■hould  not  be  permitted  to  testify  to  statements  made  by  the  latter  as 
to  his  symptoms,  pains,  feelings,  and  condition,  from  the  time  of  the 
injury  to  the  time  of  consultation,  especially  when  plaintiff  is  a  compe- 
tent witness,  and  has  been  sworn  and  examined  in  regard  to  the  same 
matters. 

Keoligence  —  Evidence.  —  In  an  action  by  a  passenger  against  a  railroad 
company  to  recover  for  pergonal  injuries  caused  by  reason  of  a  broken 
rail,  evidence  as  to  the  condition  of  the  railroad  ties  at  the  place  of  the 
accident,  as  to  their  soundness  and  the  condition  of  the  road-bed  there 
Am.  err.  Ksr.,  Vol.  XX.  —  2  17 
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st  the  time  that  tlie  ties  were  removed  and  the  road  repaired,  six  months 
after  the  accident  happened,  is  competent,  as  tending,  to  some  extenti 
to  show  the  condition  at  the  time  of  the  accident. 

D.  8.  Wegg  and  Howard  Morris,  for  the  plaintiffs  in  error. 

Gate,  Jones,  and  Sanhorn^  and  D.  Lloyd  Jones,  for  the  de- 
fendant in  error. 

Taylor,  J.  The  defendant  in  error  brought  an  action  in 
the  circuit  court  to  recover  damages  of  the  plaintiffs  in  error, 
as  trustees  in  possession  of  and  operating  the  Wisconsin  Cen- 
tral railroad,  in  this  state,  for  an  alleged  injury  received  by 
him  while  traveling  as  a  passenger  on  a  railroad  train  on  said 
road.  The  injury  occurred  on  a  very  cold  morning  in  Janu- 
ary, by  the  breaking  of  a  rail,  and  throwing  the  cars  from  the 
track,  and  thereby  injuring  the  plaintiff,  w^ho  was  at  the  time 
in  the  postal-car  of  said  train.  The  claim  of  the  plaintiff  on 
the  trial  was,  that  the  breaking  of  the  rail  was  caused  by  the 
imperfect  construction  and  maintenance  of  the  road  at  the 
place  of  the  accident.  The  plaintiffs  in  error  contended  that 
the  accident  was  the  result  of  the  extreme  cold  at  the  time, 
being  from  thirty  to  forty  degrees  below  zero,  and  not  from  any 
defect  in  the  construction  or  maintenance  of  the  track  at  the 
place  of  the  accident.  On  the  trial,  the  plaintiff  in  the  court 
below  recovered  a  verdict;  and  from  the  judgment  entered 
upon  such  verdict  the  defendants  bring  a  writ  of  error  to  this 
court,  alleging  several  grounds  of  error. 

On  the  hearing  in  this  court,  the  learned  counsel  for  the 
plaintiffs  in  error  contend  that,  upon  the  whole  evidence  given 
on  the  trial,  the  learned  circuit  judge  should  have  directed  a 
verdict  for  the  defendants,  and  asks  this  court  to  reverse  the 
judgment  of  the  circuit  court,  for  error  in  that  respect,  and  to 
remand  the  case,  with  directions  to  the  circuit  court  to  enter  a 
verdict  for  the  defendants.  If  we  were  of  the  opinion  that  the 
learned  counsel  were  correct  in  their  contention  that  the  cir- 
cuit court  should,  upon  the  whole  evidence,  have  directed  a 
verdict  for  the  defendants,  still  we  are  of  the  opinion  that  this 
court,  upon  appeal,  ought  not  to  direct  such  disposition  of  the 
case  on  reversal  of  the  judgment.  As  a  general  rule,  tliis 
court  can  only  reverse  the  judgment  of  the  trial  court  in  au 
action  at  law,  when  the  case  is  tried  by  a  jury  upon  issues 
of  fact,  and  remand  the  case  for  a  new  trial.  We  have  no 
authority  to  direct  the  trial  court  to  correct  the  error  upon  an 
issue  of  fact,  and  enter  judgment.     We  cannot  say  that  the 
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party  who  failed  in  his  proofs  on  the  first  trial  may  not  sustain 
the  issue  upon  a  new  trial.  Upon  an  appeal  or  writ  of  error 
from  a  judgment  at  law,  when  the  action  is  tried  by  a  jury, 
this  court  does  not  retry  the  case,  but  simply  corrects  the 
■errors,  if  any,  which  have  occurred  upon  the  trial  in  the  court 
below,  and  it  is  only  in  exceptional  cases  that  this  court  will 
direct  a  judgment  to  be  entered  in  the  action  by  the  court  be- 
low: Pickett  V.  School  Dist.,  25  Wis.  551,  559;  3  Am.  Rep.  103. 
In  this  case  the  trial  court  was  directed  to  dismiss  the  com- 
plaint, because  it  was  apparent  that  the  plaintiflF  could  not, 
upon  any  state  of  the  proofs  he  might  make  upon  a  new  trial, 
recover  in  the  action. 

The  learned  counsel  for  the  plaintiffs  in  error  allege  as  error 
that  the  court  permitted,  against  their  objections,  evidence  to 
be  introduced  on  the  part  of  the  plaintiff  showing  or  tending 
to  show  that  the  track  of  their  railroad  was  out  of  repair  at 
points  distant  from  the  place  of  the  accident.  We  think  the 
court  extended  the  rule  too  far  in  allowing  the  plaintiff  to 
show  the  condition  of  the  track  at  places  not  in  the  vicinity  of 
the  place  where  the  accident  occurred,  and  which  defects  in 
the  road  could  not,  by  any  possibility,  have  in  any  way  con- 
tributed to  the  accident  which  occurred  at  the  time  of  the 
plaintiff's  injury. 

The  plaintiff  was  permitted  to  bring  into  court,  and  exhibit 
to  the  jury,  pieces  of  a  broken  rail  which  the  plaintiff  claimed 
to  have  picked  up  at  the  place  of  the  accident,  about  six 
months  after  the  accident  occurred.  He  was  also  allowed  to 
comment  to  the  jury  upon  the  character  and  condition  of  these 
pieces  of  rail,  in  his  opening  argument.  To  the  introduction 
of  these  pieces  of  rail  in  evidence,  and  to  the  comments  of  the 
counsel  to  the  jury,  upon  their  character  and  condition,  the  de- 
fendants duly  excepted.  We  think  it  was  error  to  permit  the 
plaintiff  to  exhibit  these  pieces  of  rail  to  the  jury,  and  com- 
ment on  them  in  his  argument  to  the  jury.  One  claim  of  the 
plaintiff  was,  that  the  rail  was  an  imperfect  one,  and  the  jury 
found  that  it  "  was  not  a  good,  sound  rail."  After  careful  re- 
view of  the  evidence  upon  this  question,  it  appears  to  me  that 
there  is  no  evidence  tending  to  show  the  rail  was  not  a  good, 
«ound  rail,  unless  it  can  be  inferred  that  it  was  not  because  it 
was  broken  by  the  passage  of  the  train,  or  from  the  pieces  of 
rail  produced  and  exhibited  by  the  plaintiff  to  the  jury. 

Admitting  that  the  pieces  of  rail  produced  in  court  were 
«utiiciently  identified  as  pieces  of  the  broken  rail  (which  is. 
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eertainly,  not  clearly  established),  it  seems  to  us  that  it  wa» 
error  to  permit  the  jury  to  draw  a  conclusion  as  to  th& 
soundness  or  unsoundness  of  an  iron  rail  by  an  inspection 
of  pieces  of  it  more  than  six  months  after  the  accident,  and 
after  the  pieces  exhibited  had  been  exposed  to  the  action  of 
the  weather  from  January  until  June.  It  is  evident  that  after 
Buch  exposure  no  inexperienced  man  could  tell  whether  there- 
were  any  flaws  in  the  iron  at  the  places  where  it  was  broken ;. 
and  it  is  equally  clear  that  the  inexperienced  jurors  "would  not 
be  competent,  from  mere  inspection,  to  determine  the  quality 
of  the  iron  at  the  time  of  the  breakage.  The  only  object  of 
the  introduction  of  this  evidence  to  the  jury  must  have  been 
to  allow  them  to  judge,  from  the  present  appearance  of  the 
pieces  of  iron  exhibited,  whether,  at  the  time  they  were  brokea 
from  the  rail,  such  rail  was  a  good  and  sound  rail;  and  for 
that  purpose  we  think  it  was  clearly  incompetent.  It  would 
certainly  require  more  than  ordinary  skill  and  knowledge  in 
any  person  to  draw  any  correct  inference  from  such  examina- 
tion of  the  broken  rail.  There  is  no  presumption  nor  proof 
that  the  jurors  were  persons  of  knowledge  or  skill  in  regard  to 
these  matters.  I  do  not  suppose  the  learned  counsel  for  the 
plaintiflf  would  contend  that  it  would  have  been  competent  on 
his  part  to  have  called  as  a  witness  a  man  of  ordinary  intel- 
ligence, and  without  showing  him  to  have  had  any  experience 
or  scientific  knowledge  upon  the  subject,  and  asked  him 
whether,  from  an  examination  of  the  pieces  of  the  rail  then  in 
court,  the  rail  from  which  they  were  broken  was  at  the  time  a 
sound  rail.  Yet  that  is  the  very  question  he  propounds  to 
each  of  the  jurors  by  the  exhibition  of  these  pieces  to  them, 
and  by  his  comments  upon  them  in  his  argument.  The  ques- 
tion of  the  decay  and  rottenness  of  iron  is  not  a  question  of 
common  knowledge,  which  is  supposed  to  be  known  by  all  men 
of  ordinary  intelligence.  It  is  not  like  the  decay  and  rotten- 
ness of  wood,  the  evidences  of  which  are  so  clear  and  manifest 
that  any  person  of  ordinary  intelligence  can  understand  them. 
The  counsel  for  the  plaintiffs  in  error  took  exception  to  the 
statements  made  by  the  expert  witness,  Dr.  Clevenger.  The 
doctor  was  consulted  by  the  plaintiff  after  this  action  was 
commenced,  for  the  purpose  of  being  a  witness  on  the  trial  of 
this  action  on  the  part  of  the  plaintiff",  and  not  for  the  purpose 
of  medical  advice  or  treatment.  Against  the  objection  of  the 
defendants,  this  witness  was  permitted  to  detail  all  the  state- 
ments made  to  him  by  the  plaintiff*,  of  his  symptoms,  pains^ 
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feelings,  and  his  condition,  fronn  time  to  time,  from  the  date 
of  his  injury  down  to  the  time  of  his  consulting  with  him. 
From  an  examination  of  the  plaintiff's  testimony  given  upon 
the  trial,  as  to  his  symptoms,  pains,  feelings,  and  the  condition 
of  his  health,  since  the  accident,  and  the  testimony  of  Dr. 
Clevenger  as  to  his  statements  to  him  upon  the  subject,  it  will 
be  seen  that  what  the  doctor  testifies  to,  as  to  the  statements 
made  to  him,  corresponds  almost  literally  with  those  made  by 
the  plaintiff  on  the  trial.  There  was  therefore  no  necessity 
that  the  statements  made  by  the  plaintiff  to  Dr.  Clevenger 
should  be  detailed  by  him  on  the  trial,  in  order  that  he  might 
form  a  correct  opinion  whether  the  troubles  of  the  plaintiff 
were  properly  attributable  to  his  injuries  received  at  the  time 
of  the  accident. 

It  will  hardly  be  contended  that  the  plaintiff  could  have 
introduced  these  statements,  made  by  himself  long  after  the 
action  was  commenced,  as  evidence  on  his  part  to  prove  the 
■effect  which  the  accident  had  upon  his  health,  or  to  corrobo- 
rate his  statements  made  under  oath  as  a  witness  on  the  trial 
of  the  action;  and  if  they  were  not  admissible  for  these  pur- 
poses, we  fail  to  see  how  they  are  admissible  at  all,  unless 
they  were  admissible  in  order  to  enable  the  expert  witness  to 
<letermine  as  to  what  was  the  real  nature  of  his  troubles  at 
the  time  he  was  examined  by  him.     It  is  clear  that  they  were 
not  admissible  for  the  purpose  of  determining  whether  such 
present  condition  of  the  plaintiff  was  attributable  to  the  acci- 
<lent,  and  it  was  mainly  for  that  purpose  that  such  statements 
were  admitted.     The  statements  of  a  party,  made  in  his  own 
favor,  are  seldom,  if  ever,  received  as  evidence  in  his  own  be- 
half, except  when  they  are  made  at  such  times  and  under 
such  circumstances  as  to  be  a  part  of  the  res  gestae.     It  may 
be  urged  that  this  evidence  could  not  have  prejudiced  the  de- 
fendant, because  the  plaintiff  made  the  same  statements  to 
the  jury  as  a  witness  on  the  trial.     This  fact  has  never  been 
held  a  sufficient  reason  for  holding  that  the  statements  of  the 
party,  made  out  of  court,  and  not  under  oath,  may  be  received 
in  evidence  on  the  trial.     It  is  a  method  of  bolstering  up  or 
sustaining  the  evidence  of  a  party  which  has  never  received 
the  sanction  of  the  courts,  and  is  clearly  not  admissible.    That 
this  evidence  was  improperly  received  is  clearly  shown  by  the 
following  authorities:  Illinois  Central  R.  R.  Co.  v.  Sutton,  42 
111.  441;  92  Am.  Dec.  81;  Roosa  v.  Boston  Loan  Co.,  132  Mass. 
439;  Grand  Rapids  etc.  R.  R.  Co.  v.  Huntley,  38  Mich.  643;  31 
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Am.  Rep.  321;  Heald  v.  Thing,  45  Me.  392;  Quaife  v.  Chicago 
etc.  R'y  Co.,  48  Wis.  513,  526;  33  Am.  Rep.  821;  Kreuziger  v. 
Chicago  etc.  R'y  Co.,  73  Wis.  158,  164.  Whatever  may  be  the- 
rule  as  to  the  admissibility  of  the  statements  made  by  a  party 
when  consulting  a  physician  or  surgeon  for  the  purpose  of 
obtaining  advice  or  treatment  for  his  disease  or  injury,  we  are- 
clear  that,  when  such  statements  are  made  by  the  party  after 
action  commenced,  to  an  expert,  for  the  sole  purpose  of  calling 
such  expert  as  a  witness  for  himself  on  the  trial  of  the  action,, 
to  give  an  opinion  as  to  the  nature  of  his  complaint  or  injury^ 
and  its  connection  with  certain  alleged -causes,  such  statements- 
are  inadmissible  in  his  own  behalf.  To  allow  such  state- 
ments to  be  given  in  evidence  would  be  to  allow  the  partjr 
to  give  in  evidence  his  declarations  made  not  under  oath,  to- 
bolster  up  and  confirm  his  statements  made  on  the  trial,, 
under  oath,  which  all  courts  hold  to  be  incompetent,  and  not 
permissible.  This  rule  of  exclusion  is  especially  applicable- 
to  the  case  where  the  person  whose  state  of  health,  or  whose- 
injuries  are  the  subject  of  controversy,  is  himself  a  competent 
witness  in  the  case,  and  is  sworn  and  examined  in  regard  to- 
his  health  or  injuries. 

It  was  also  objected  by  the  counsel  for  the  plaintiffs  in 
error  that  it  was  error  to  permit  the  plaintiff  to  show  what  thfr 
condition  of  the  ties  was  at  the  place  of  the  accident  the  next 
summer,  when  the  road  was  repaired  at  the  point  where  the- 
accident  happened.  We  think  the  evidence  as  to  the  condi- 
tion  of  the  ties  at  that  place,  as  to  their  soundness,  and  the 
condition  of  the  road-bed .  there  at  the  time  the  ties  were  re- 
moved, in  the  summer,  after  the  accident  happened,  compe- 
tent evidence,  as  tending,  to  some  extent,  to  show  the  condition 
at  the  time  of  the  accident.  The  mere  fact  that  the  road  was- 
repaired  at  that  place  six  months  after  the  accident  would  not 
in  itself  be  competent  evidence  tending  to  show  that  it  was  out 
of  repair  when  the  accident  happened;  but  if,  in  making  such 
repairs,  it  was  found  that  the  ties  were  in  such  a  state  of 
decay  as  to  fairly  lead  to  the  conclusion  that  they  were  in  a. 
decayed  state  when  the  accident  happened,  or  that  the  condi- 
tion of  the  road-bed  was  such  as  would  fairly  tend  to  prove- 
that  it  was  not  in  a  safe  condition  when  the  accident  hap- 
pened, such  evidence  would  be  clearly  admissible.  Its  weight 
would  be  a  question  for  the  jury 

For  the  errors  in  admitting  evidence  above  mentioned,  th» 
judgment  of  the  circuii  court  must  be  reversed. 
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The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 

Railboads  —  Dktsctivk  Tracks.  —  The  qnestion  of  tbe  liability  of  a  raiU 
road  company  for  damages  for  injuries  occasioned  by  the  defective  condition 
of  its  track  must  be  confined  to  the  condition  of  the  track  at  the  time  and 
place  of  the  accident,  and  evidence  of  the  state  of  the  track  elsewhere,  or  of 
previous  accidents,  is  inadmissible:  Missouri  P.  R'y  Co.  v.  Mitchell,  75  Tex. 
78;  but  see  Telherow  v.  St.  Joseph  etc  R.  R.  Co.,  98  Mo.  74;  14  Am.  St.  Rep. 
617;  Clapp  v.  Minneapolis  etc.  R'y  Co.,  36  Minn.  6;  1  Am.  St.  Rep.  629;  Little 
Rock  etc  R'y  Co.  v.  Eubanks,  48  Ark.  460;  3  Am.  St  Rep.  245.  In  Wonlen 
r.  Humeston  etc.  R'y  Co.,  76  Iowa,  311,  an  action  for  damages  fur  the  deatli  of 
AQ  engineer,  caused  by  a  defective  track,  the  court  decided  that  a  witness 
might  testify  about  a  defect  in  the  track,  which  he  located  about  the  place  of 
the  accident,  although  he  was  not  able  to  locate  it  at  that  spot  exactly. 
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Vbndob  awd  Vkjidkb  —  Parol  Evidbncb  to  Vary  Contraot  o»  Salb.  — 
When  a  contract  for  the  sale  of  land  calls  for  a  quitclaim  deed,  and  pro* 
rides  that  the  vendee  shall  pay  all  taxes  assessed  on  the  land  after  a 
certain  date,  parol  evidence  is  inadmissible  to  show  a  contemporaneous 
oral  agreement  that  the  vendor  contracted  to  pay  all  taxes  on  the  land 
assessed  prior  to  such  date,  in  the  absence  of  claim  or  proof  of  any  mis> 
take  or  fraud  in  draughting  the  contract,  or  that  it  does  not  contain  all  that 
the  parties  intended  should  be  inserted  therein. 

Vrnpob  and  Vendeb  —  Parol  Evidence  to  Vary  Contract  of  Sale.  — 
Parol  evidence  cannot  be  admitted  to  vary  or  contradict  the  terms  of  a 
written  contract  for  the  sale  of  land  complete  in  itself,  nor  to  add  a 
material  condition  to  the  contract  as  written. 

Vendor  and  Vendee.  — Where  Written  Portion  ot  Contract  tor  Salb 
OT  Land  is  inconsistent  with  the  printed  form  upon  which  the  contract 
is  drawn,  as  to  the  character  of  deed  to  be  executed,  the  written  portion 
mnst  control. 

Action  to  recover  $50  alleged  by  plaintiff  to  be  due  him  from 
defendant,  who  admitted  the  indebtedness,  but  set  up  a  coun- 
terclaim for  $56.42  paid  by  him  for  taxes  upon  a  tract  of  land 
purchased  by  him  from  plaintiff.  Judgment  for  defendant, 
and  plaintiff  appealed. 

Arvxsirong  Taylor,  for  the  appellant. 

R.  H.  Start,  for  the  respondent. 

Cole,  C.  J.  The  controversy  in  this  case  arises  upon  the 
defense  or  counterclaim  set  up  in  the  answer.  It  appears 
that  the  defendant,  in  January,  1881,  purchased  of  the  plain* 
tiff  a  certain  tract  of  land  for  an  agreed  price.     The  contract 
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was  a  printed  blank,  filled  up,  and  was  in  the  ordinary  form 
of  a  land  contract,  except  where  the  form  provided  for  the 
giving  of  a  warranty  deed  on  payment  of  the  consideration 
money,  the  word  "  warranty  "  was  erased,  and  the  word  "  quit- 
claim "  inserted.  There  was  a  clause  in  the  contract,  by  which 
the  defendant  agreed  to  pay  all  taxes,  special  or  general, 
which  had  been  assessed  against  the  land  since  the  first  day 
of  July,  1880,  and  also  such  as  might  be  thereafter  assessed 
thereon,  until  the  purchase-money  was  fully  paid.  The  de- 
fendant claimed  that  at  the  time  the  sale  was  made  and  the 
contract  entered  into  the  plaintiff  informed  him  that  there 
were  some  back  taxes  assessed  upon  the  land  prior  to  July, 
1880,  and  that  the  plaintiff  agreed,  if  the  defendant  would 
purchase  the  land  for  the  sum  of  $225,  that  he  would  pay 
these  back  taxes;  and  it  is  also  alleged  in  the  answer,  that  the 
defendant,  relying  upon  this  promise,  and  in  consideration 
thereof,  did  purchase  the  land  and  execute  the  contract.  It 
appears  that  a  tax  deed  was  issued  for  the  delinquent  taxes, 
and  the  defendant  had  to  pay  $56.42  to  buy  in  this  tax  title. 
He  therefore  seeks  to  recover  this  amount,  as  against  the 
plaintiff's  claim,  by  virtue  of  the  parol  agreement  that  the 
latter  would  pay  the  back  taxes. 

It  is  not  claimed  that  there  was  any  mistake  or  fraud  in 
draughting  the  written  contract,  or  that  it  does  not  contain  all 
that  the  parties  intended  should  be  inserted  therein.  The 
defendant  did  not  seek  to  have  the  contract  reformed  so  as 
to  incorporate  therein  the  alleged  verbal  agreement  that  the 
plaintiff  would  pay  all  back  taxes  assessed  upon  the  land 
prior  to  July,  1880,  but  he  sought  to  show,  and  was  allowed 
to  prove,  the  parol  agreement,  against  the  objection  of  the 
plaintiff,  taken  in  various  ways  upon  the  record.  And  the 
real  question  in  the  case  is,  Was  it  competent  to  make  this 
proof,  under  the  circumstances?  It  seems  to  us  this  question 
must  be  answered  in  the  negative.  The  effect  of  tlie  parol 
evidence  was  to  add  a  material  and  important  stipulation  to 
the  written  contract,  and  was  therefore  inadmissible,  upon 
well-settled  rules  of  law.  Where  it  appears  that  the  whole 
agreement  has  been  reduced  to  writing,  proof  of  contempora- 
neous verbal  agreements  cannot  be  received  to  alter  or  change 
the  written  agreement.  This  rule  has  been  often  laid  down 
by  this  court.  The  plaintiff's  counsel  has  cited  several  of 
these  decisions,  and  they  are  familiar  to  the  profession.  The 
rule  is  not  applicable  where  the  writing  does  not  attempt  to 
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state  the  entire  agreement  in  respect  to  the  subject-matter, 
nor  where  the  parol  agreement  relates  to  some  collateral 
matter,  nor  where  there  is  a  total  or  partial  failure  of  consid- 
eration. The  distinction  is  clearly  pointed  out  in  Frey  v. 
Vanderhoof,  15  Wis.  397;  Hahn  v.  Doolittle,  18  Wis.  196;  86 
Am.  Dec.  757;  Hubbard  v.  Marshall,  50  Wis.  322.  The  con- 
tract in  this  case  has  a  stipulation  in  regard  to  taxes,  and 
the  presumption  is,  that  it  contains  all  that  the  parties  had 
agreed  upon  on  that  subject.  So  the  direct  effect  of  a  parol 
agreement  about  paying  the  back  taxes  was  to  add  a  material 
condition  to  the  contract  as  written.  Now,  while  it  is  well 
settled  that  parol  evidence  cannot  be  admitted  to  contradict 
or  vary  the  terms  of  a  written  instrument,  yet  it  may  be 
admitted  to  prove  a  collateral  agreement  connected  with  the 
«tipulations  in  a  deed,  and  in  no  respect  repugnant  to  it. 
*' Conveyances  are  frequently  made  in  execution  of  agree- 
ments which  the  conveyances  themselves  do  not  show  or 
attempt  to  show;  and  although  no  parol  evidence  would  be 
admissible  to  change  the  legal  effect  of  the  conveyances 
themselves,  yet  it  may  be  admitted  to  show  upon  what  con- 
sideration they  were  made,  and  to  show  the  whole  transac- 
tion, where  the  conveyances  constitute  only  a  part":  Frey 
v.  Vanderhoof,  15  Wis.  397.  The  learned  counsel  for  the 
defendant  has  cited  a  large  number  of  cases  where  that  rule 
has  been  acted  upon:  Battermai\,  v.  Pierce,  3  Hill,  171;  Rem- 
ington  v  Palmer,  62  N.  Y.  31;  Chapin  v.  Dobson,  78  N.  Y.  74; 
34  Am.  Rep.  512;  Taintor  v.  Hemmingway,  18  Hun,  458;  Peet 
V.  Kent,  5  N.  Y.  St.  Rep.  134;  Adams  v.  Van  Bnmt,  11  N.  Y. 
St.  Rep.  659;  Carr  v.  Dooley,  119  Mass.  294;  McCormick  v. 
Cheevera,  124  Mass.  262;  Powelton  Coal  Co.  v.  McShain,  75 
Pa.  St.  238;  and  other  cases  where  evidence  was  admitted  to 
prove  some  independent  or  collateral  agreement  founded  upon 
the  consideration  in  the  deed,  or  where  the  writing  did  not 
contain  the  entire  contract  made  by  the  parties. 

But  it  is  obvious  that  the  principle  of  these  decisions  does 
not  apply  here,  because  the  written  contract  bears  no  indica- 
tion that  anything  was  omitted  therefrom,  and  is  full  and 
-ojmplete  in  and  of  itself.  As  we  have  said,  the  necessary 
«ffect  of  the  proof  of  a  parol  agreement  was  to  change  the 
terms  of  the  written  instrument,  which  is  complete  and  con- 
tains the  stipulations  of  the  parties;  and  when  the  parties 
stipulated  as  to  the  payment  of  certain  back  taxes,  it  is  in- 
conceivable that  they  should  have  failed  to  include  the  alleged 
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agreement  of  the  plaintiff  in  regard  to  them,  if  he  had  under- 
taken to  pay  any  of  them.  The  parties  evidently  had  in 
mind  the  extent  of  their  mutual  engagements,  for  provisior* 
was  made  for  giving  a  quitclaim  deed  instead  of  a  warranty 
deed;  and  there  can  be  no  doubt  that  the  plaintiff  would 
have  kept  his  engagement  by  executing  the  usual  quitclaim 
deed,  notwithstanding  the  printed  portion  of  the  contract 
provided  that  the  deed  given  should  contain  the  usual  cove- 
nants of  title.  The  written  portion  of  the  contract  is  in- 
consistent with  the  printed  form,  and  should  control  as  to  the 
character  of  the  deed.  We  have  examined  the  cases  cited  by 
defendant's  counsel,  but  do  not  think  they  sustain  his  conten- 
tion that  parol  evidence  was  admissible  to  prove  that  the- 
plaintiff  agreed  to  pay  the  back  taxes,  which  evidence  clearly 
adds  an  important  stipulation  to  the  terms  of  the  written 
agreement. 

It  follows  from  these  views  that  the  judgment  of  the  circuit 
court  must  be  reversed,  and  the  case  be  remanded  for  a  new 
trial.  

CoNTRAcra  —  Parol  Evidencb.  —  In  the  absence  of  fraud  or  mistake^ 
where  a  coutract  in  writing  contains  all  the  essential  elements  of  a  valid  con> 
tract,  no  parol  testimony  can  be  admitted  to  vary,  extend,  or  contradict  itr 
Note  to  Appeal  of  Cornwall  etc.  R.  R.  Co.,  11  Am.  St.  Rep.  893,  894.  Ante- 
cedent and  contemporaneous  agreements  are  considered  to  have  been  merged 
into  the  written  contract:  Note  to  StUlivan  v.  Lear,  11  Am.  St.  Rep.  394; 
X>ownie  v.  White,  12  Wis.  176;  78  Am.  Dec.  731.  But  parol  evidence  is  ad- 
missible to  show  the  real  consideration  of  a  contract:  First  National  Bank  v. 
Snyder,  79  Iowa,  192;  or  to  show  the  situation  and  knowledge  of  the  parties 
at  the  time  of  entering  into  a  contract  in  writing:  McDonald  v.  Unaka  Tim- 
ber Co.,  88  Tenn.  38;  or  to  prove  a  contemporaneous  agreement  between  the 
parties,  between  whom  the  relation  of  debtor  and  creditor  exists,  showing 
that  a  deed  absolute  upon  its  face  was  intended  to  be  merely  a  mortgage! 
Bcarbrough  v.  Alcorn,  74  Tex.  359. 
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GoHSFiRACT  —  Inquisition  of  Lunacy.  —  A  complaint  claiming  damages^ 
and  alleging  that  defendants  maliciously  conspired  together  and  will- 
fully, maliciously,  and  falsely  sued  out  an  inquisition  of  lunacy  against ' 
plaintiff,  with  intent  to  destroy  her  character,  deprive  her  of  her  mean* 
of  support,  and  force  her  to  leave  the  community,  and  also  to  destroy 
her  testimony  in  a  criminal  prosecution  against  one  of  the  defendants, 
whereby  plaintiff  has  been  brought  into  public  scandal  and  disgrace,  and 
p-eatly  injured  in  her  reputation  and  business  as  a  dressmaker,  states  » 
good  cause  of  action. 
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Ortophorat,  Remington,  and  BucUey,  for  the  appellants. 
R.  D.  Evans  and  T.  J.  Brooh,  for  the  respondent. 

Cole,  C.  J.  We  think  the  complaint  in  this  case  states  a 
cause  of  action.  It  is  alleged,  in  substance,  that  the  defend- 
ants, maliciously  conspiring  together  with  intent  to  injure, 
defame,  and  destroy  the  character  of  the  plaintiff,  and  to  de- 
prive her  of  her  means  of  support,  and  to  force  her  to  leave 
the  community  where  she  lived,  willfully,  maliciously,  and 
falsely  sued  out  an  inquisition  of  lunacy  against  her,  for  the 
purpose  of  driving  her  from  where  she  dwelt;  and  by 
maliciously  causing  it  to  be  believed  that  she  was  insane,  and 
not  a  proper  person  to  be  employed  or  introduced  in  the 
households  where  she  had  theretofore  found  employment, 
they  did  the  wrongful  acts  complained  of.  These  acts  were 
naturally  calculated  to  injure  her  in  her  business  or  occupa- 
tion, which  was  that  of  a  dressmaker  or  seamstress,  and  it  is 
stated  that  they  did  injure  her  to  the  amount  of  two  thousand 
dollars.  The  complaint  clearly  alleges  an  illegal  conspiracy, 
and  an  attempt  to  pervert  the  inquisition  of  lunacy  to  a  most 
unlawful  purpose  to  the  actual  damage  of  plaintiff.  But 
damage  sustained  is  the  gravamen  of  the  complaint.  Now,  the 
question  is,  Does  not  such  an  agreement  between  the  defend- 
ants to  wrongfully  injure  or  prejudice  the  plaintiff  in  the  com- 
munity where  she  obtained  employment,  by  causing  it  to  be 
believed  that  she  was  insane,  whether  they  acted  from  mali- 
cious or  vindictive  feeling  towards  her,  or  maliciously  intended 
to  accomplish  unlawful  purposes  by  improper  means,  where 
damage  results,  constitute  an  actionable  wrong? 

It  would  seem  to  be  a  reproach  upon  the  law,  if  the  agree- 
ment to  do  these  things,  and  the  actual  doing  of  them,  could 
not  be  redressed  at  the  suit  of  the  aggrieved  party.  This  is 
not  an  action  for  a  mere  conspiracy  where  nothing  has  been 
done  to  accomplish  the  unlawful  purpose;  but  the  facts  show 
that  the  defendants  have  proceeded  to  acts  which,  it  is  alleged, 
greatly  injured  the  plaintiff  in  her  reputation  and  business, 
and  brought  her  into  public  disgrace.  Damage  to  the  plain- 
tiff, for  the  wrong,  is  the  ground  of  the  action.  Under  the 
former  practice,  a  plaintiff  could  maintain  a  special  action  on 
the  case  against  several  for  conspiring  to  do,  and  actually  do- 
ing, such  unlawful  acts,  to  his  damage:  Hutchins  v.  HutchinSy 
7  Hill,  107;  Kimball  v.  Harman,  34  Md.  408;  6  Am.  Rep.  340; 
Qriffilh  Y.  Ogle^  1  Binn.  172;  Haldeman  v.  MartiUf  10  Pa.  St. 
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870;  and  the  authorities  cited  in  the  opinions.  In  the  last 
case,  Gibson,  C.  J.,  says:  "  Conspiracy  to  do  an  illegal  thing 
is  actionable  if  injury  proceed  from  it;  and  where  the  illegal 
purpose  has  been  executed,  it  is  false  and  malicious,  wherever 
the  motive  for  the  conspiracy  to  execute  it  was  false  and 
malicious." 

One  object  of  a  conspiracy  in  this  case  is  alleged  to  be  to 
destroy  the  plaintiff's  testimony  in  a  criminal  prosecution 
against  one  of  the  defendants,  by  instituting  the  inquisition  of 
lunacy.  The  means  employed  to  accomplish  the  object  were 
most  reprehensible,  but  this  is  not  the  sole  ground  of  the  com- 
plaint. Other  acts  are  stated,  from  which  damage  was 
sustained  as  the  direct  consequence  of  such  wrongful  acts,  for 
which  the  plaintifif  seeks  redress.  It  is  obvious  that  such 
damage,  in  the  sense  of  the  law,  may  arise  out  of  the  injuries 
to  the  character,  business,  and  reputation  of  the  plaintiff,  for 
which  she  has  a  remedy.  Indeed,  injuries  to  the  plaintiff's 
reputation  and  rights  would  seem  to  be  the  immediate  and 
direct  consequence  of  the  acts  complained  of,  and  the  allega- 
tion is  positive  that  by  reasons  of  the  facts  stated  she  "has 
been  greatly  injured  in  her  profession  and  business,  and 
brought  into  public  scandal  and  disgrace,"  to  her  damage 
two  thousand  dollars. 

In  view  of  these  facts,  we  hold  that  the  complaint  states  a 
good  cause  of  action.  It  shows  that  the  defendants  entered 
into  a  conspiracy  to  do  an  illegal  thing,  and  that  injury 
resulted  from  its  execution,  and  that  the  motive  was  false  and 
malicious.  The  means  employed  were  most  dishonorable, 
viz.,  the  institution  of  the  inquisition  of  lunacy  for  privata 
ends,  and  to  destroy  testimony  of  a  witness  of  a  high  crime. 

We  therefore  think  the  order  of  the  circuit  court  overruling 
the  demurrer  to  the  complaint  was  correct,  and  must  be 
affirmed.  

CoNSPiRACT.  —  A  conspiracy  to  vex  and  humiliate  one  by  subjecting  him 
to  an  inquisition  of  lunacy  without  probable  cause  is  actiouable:  Davenport 
T.  Lynch,  6  Jones  (N.  C.)  545. 
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Mister  and  Servant  —  Dangerous  Placx  tor  Work.  —  A  master  who 
fails  to  famish  a  reasonably  safe  place  in  which  the  employee  is  to  do 
his  work  is  guilty  of  negligence,  and  if  an  injury  occurs  to  the  employee 
by  reason  of  snch  negligence,  without  coutributory  negligence  on  his 
part,  the  master  is  responsible  for  damages  sustaiued  therefrom. 

Master  and  StuvANT  —  DANOERoas  Place  for  Work. — A  master  is 
guilty  of  negligence  in  not  furnishing  a  reasonably  safe  place  for  his  em- 
ployee to  do  his  work,  when  the  latter  is  unacquainted  with  the  work- 
ing of  the  master's  mill,  and  of  machinery  in  general,  and  is  put  to  work, 
without  being  cautioned  of  danger,  in  a  very  narrow  alley,  on  the  side 
of  which,  and  behind  him,  where  he  is  doing  his  work,  and  at  a  point  where 
it  is  necessary  for  him  to  pass,  is  a  set  of  heavy  cog-wheels,  revolving  in- 
ward, about  eighteen  inches  above  the  floor,  wholly  uncovered  on  the 
side  next  the  alley,  and  covered  on  top  and  thus  partly  obscured  from 
the  sight  of  the  employee,  and  yet  revolving  so  near  the  alley  that  his 
clothes,  when  he  is  passing  by  the  cogs,  can  be  readily  seized  by  the  re« 
volving  wheels,  and  his  limbs  drawn  into  and  crushed  by  them. 

Master  AND  Servant  —  Neolioencs  or  Foreman  is  Kegligenue  or  Mas- 
ter.—  The  foreman  of  the  master  is  guilty  of  negligence,  when  he  has 
knowledge  of  the  inexperience  of  the  employee,  and  fails  to  point  out  to 
him  the  dangers  of  his  employment  when  he  employs  him,  and  the  neg- 
ligence of  the  foreman  in  this  respect  is  the  negligence  of  the  master. 

Master  and  Servant  —  Contribdtory  Negligence,  when  QoEsnoN  or 
Fact.  —  When  an  inexperienced  employee  is  put  to  work  in  a  dangerous 
place,  which  is  pointed  out  to  him  by  the  master  from  a  place  where  the 
danger  cannot  be  seen,  and  after  working  five  days  receives  an  injury, 
but  testifies  that  he  did  not  know  of  the  danger  until  the  time  of  the 
accident,  the  question  of  his  contributory  negligence  is  for  the  jury  to 
determine. 

Master  and  Servant. —  Risks  Assumed  by  Employee  are  those  reasonably 
incident  to  his  employment,  and  no  others,  unless  unusual  and  unreason- 
able risks  are  open  and  visible,  and  known  to  and  comprehended  by  the 
employee.  He  then  assumes  all  risks  so  known  to  him,  whatever  they 
may  be. 

Master  and  Servant  —  Assumpi'ion  or  Risk.  —  Burden  or  PRoor  that  aa 
employee  assumed  an  unusual  risk  attendant  upon  his  employment  is 
upon  the  employer,  for  the  reason  that  the  assumption  of  such  risk  is  in 
the  nature  of  contributory  negligence  on  the  part  of  the  employee,  which 
prevents  his  recovery. 

Master  and  Servant  —  Negligence  —  Evidence. — In  an  action  by  an 
employee  to  recover  damages  for  injuries  received  in  a  saw-mill,  evi- 
dence, other  than  expert,  is  admissible  to  show  that  it  is  customary  in 
other  mills  to  cover  dangerous  machinery,  as  tending  to  show  that  de> 
fendant  was  negligent  in  not  covering  such  machinery  in  his  mill. 

Master  AND  Servant — Evidence  or  Statements  Made  by  Interpreter 
TO  Employee.  —  In  an  action  by  an  employee  to  recover  for  injury  sus- 
tained by  coming  in  contact  with  dangerous  machinery,  after  being  em- 
ployed by  the  master's  foreman  through  an  interpreter,  evidence  ax  to 
what  the  interpreter  at  that  time  told  the  employee,  as  to  what  the  fore- 
man then  said  about  giving  the  employee  a  safe  place,  or  that  there  was 
no  danger,  is  admissibU 
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Action  by  an  inexperienced  employee,  nineteen  years  of 
age,  to  recover  for  injuries  received  from  dangerous  ma- 
chinery in  a  saw-mill.  Judgment  for  plaintiff,  and  defendant 
appealed.  • 

Miles  and  Shea,  and  Pinney  and  Sanborn^  for  the  appellant. 

Rush  and  Boland,  for  the  respondent. 

Taylor,  J.  The  respondent  brought  this  action  to  recover 
damages  for  an  injury  which  he  received  while  working  for 
the  appellant  in  its  saw-mill.  The  injury  was  received  by 
having  his  leg  caught  in  a  cog-wheel  gearing,  which  was  in 
the  vicinity  of  the  place  where  the  plaintiff  was  at  work,  and 
crushed  so  that  it  became  necessary  to  amputate  the  leg  above 
the  knee.  On  the  trial  the  plaintiff  recovered  a  verdict,  and 
from  the  judgment  entered  on  the  verdict  the  defendant  ap- 
peals to  this  court. 

There  are  certain  facts  in  the  case  about  which  there  is  no 
dispute.  It  is  undisputed  that  the  plaintiff,  at  the  time  of  the 
injury,  was  about  nineteen  years  old;  that  until  he  com- 
menced work  for  the  defendant  he  was  wholly  unaccustomed 
to  working  in  a  saw-mill,  or  working  in  or  about  machinery. 
His  principal  business  had  been  working  in  the  woods,  getting 
out  logs,  and  on  drives  on  the  rivers;  that  at  the  time  he 
sought  for  employment  from  the  defendant  he  desired  to  get 
employment  on  a  drive,  and  not  in  the  mill;  and  that  the 
foreman  of  the  defendant,  who  employed  him,  was  told  that 
he  had  no  experience  in  working  in  a  mill,  and  would  prefer 
some  other  employment.  The  evidence  of  the  plaintiff  tends 
to  prove  that  when  the  plaintiff  stated  that  he  did  not  want 
to  work  in  the  mill,  and  preferred  other  work,  the  foreman  of 
the  defendant  told  him  he  would  give  him  an  easy  place,  and 
one  not  dangerous,  and  showed  him  the  place  where  he  was  to 
work.  The  plaintiff  was  employed  and  set  at  work  to  pick  up 
the  edgings  which  came  down  with  the  boards  from  the  edger, 
and  throw  them  upon  what  was  called  a  "  slasher." 

The  mill  in  which  he  was  set  at  work  is  a  large  double  mill. 
The  main  saws  were  at  the  north  end  of  the  mill.  The  plain- 
tiff was  set  at  work  on  the  west  side  of  the  mill,  and  alongside 
of  a  set  of  rollers  which  carried  the  lumber  and  edgings  from 
the  edger  north  of  him,  and  by  where  he  was  placed;  and  it 
was  his  duty  to  pick  up  from  the  rollers  the  edgings,  and 
throw  them  east,  across  the  rollers,  and  onto  the  slasher.  Im- 
mediately behind  where  the  plaintiff  was  at  work  was  a  large 
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set  of  rollers,  which  carried  the  timber  and  slabs  which  came 
from  the  rotary  saw  south  to  the  south  part  of  the  mill,  and 
past  the  place  where  plaintiff  waa  at  work.  This  large  set  of 
rollers  was  driven  by  a  long  shaft,  which  was  about  twenty 
inches  above  the  level  of  the  floors  where  the  plaintiff  was  at 
work,  and  extended  considerably  farther  south  than  it  was 
necessary  for  the  plaintiff  to  move  in  doing  his  work.  This 
long  shaft  was  covered  on  the  top  by  a  plank  about  a  foot 
wide,  its  whole  length.  Between  this  covered  shaft  and  the 
set  of  rollers  which  carried  the  edgings  there  was  an  alley 
about  eighteen  or  nineteen  inches  wide,  and  it  was  in  this 
alley  the  plaintiff  was  to  do  his  work.  In  doing  his  work,  his 
back  would  be  towards  this  long  shaft.  This  long  shaft  was 
driven  by  another  vertical  shaft,  which  came  up  from  below, 
through  the  floor,  under  the  plank  which  covered  the  long 
shaft.  The  vertical  shaft  carried  on  its  top  a  beveled  hori- 
zontal cog-wheel,  which  matched  in  a  beveled  vertical  cog- 
wheel, of  about  the  same  size,  attached  to  the  long  covered 
shaft.  These  wheels  turned  inwards  from  the  alley  in  which 
the  plaintiff  was  at  work,  and  they  were  under  the  plank 
which  covered  the  long  shaft.  The  point  of  contact  of  the 
beveled  cog-wheels  was  about  eighteen  inches  above  the  floor, 
where  the  plaintiff  was  at  work,  and  eight  or  ten  inches  below 
the  plank  that  covered  the  long  shaft.  On  the  side  where  the 
plaintiff  was  at  work  there  was  no  covering,  either  of  the  long 
shaft  or  the  upright  shaft,  and  the  horizontal  cog-wheel  on  the 
top  of  the  vertical  shaft  came  nearly  or  quite  as  far  towards 
the  alley  where  plaintiff  was  at  work  as  the  plank  covering 
over  the  long  shaft,  so  that  the  clothing  of  a  person  passing 
along  this  alley,  close  to  the  covering,  might  be  caught  by  these 
cog-wheels,  and  drawn  into  them. 

The  plaintiff  had  worked  in  this  alley  five  days  before  the 
accident  occurred;  and  he  claims,  and  the  evidence  tends  to 
show,  that  at  the  time  of  the  accident  he  was  at  work  near 
this  upright  shaft,  and  as  he  stooped  down  to  pick  up  the 
edgings  from  the  rollers  in  front  of  him,  with  his  back  towards 
the  shaft,  the  cog-wheels  caught  his  pants,  and  drew  his  leg 
into  the  wheels,  and  crushed  it.  The  evidence  also  tends  to 
show  that  in  doing  his  work  in  the  alley  it  was  only  occasion- 
ally that  it  would  be  necessary  for  the  plaintiff'  to  go  as  far 
south  as  to  pass  by  the  upright  shaft  and  cog-wheels.  Asa 
general  rule,  he  would  do  his  work  at  a  point  considerably 
nearer  to  the  edger  than  where  the  cog-wheels  were  placed. 
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The  evidence  also  shows  that  when  the  foreman  employed  the 
plaintiff,  and  ordered  him  to  work  at  the  place  mentioned,  he 
did  not,  in  any  way, point  out  to  him  the  location  of  this  set  of 
cog-wheels,  or  warn  him  as  to  the  dangerous  character  of  the 
wheels,  or  in  fact  give  him  any  instructions  or  warning.  The 
plaintiflF  testified  on  the  trial  that  he  had  not  noticed  these 
wheels  until  he  was  caught  by  them  and  injured;  that  up  to- 
that  time  he  had  not  looked  for  them,  and  did  not  know  they 
were  there.  They  were  uncovered  on  the  side  next  to  him^ 
and  he  could  have  readily  seen  them  had  he  looked  in  the 
direction  of  them.  The  plaintiff  gave  evidence  tending  to  show 
that  these  wheels,  in  the  situation  they  were  in,  were  danger- 
ous to  persons  whose  duty  it  was  to  work  in  the  narrow  alley 
opposite  to  them,  and  also  evidence  tending  strongly  to  show 
that,  ordinarily,  wheels  situate  as  these  were  were  covered,  not 
only  on  the  top,  but  on  the  side;  that  they  could  be  so  cov- 
ered without  any  injury  to  their  efficiency,  and  at  a  very 
trifling  expense. 

The  jury  found  a  general  verdict  in  favor  of  the  plaintiff,, 
and  assessed  his  damages  at  the  sum  of  $9,650.  The  jury^ 
also  answered  the  following  interrogatories:  — 

"  1.  Did  the  defendant  exercise  ordinary  care  in  placing  in 
its  mill  the  machinery  by  which  the  plaintiflF  was  injured?^ 
We  answer,  '  No.' 

"2.  Did  the  defendant  exercise  ordinary  care  in  running: 
its  mill  with  the  machinery  in  the  condition  in  which  it  was  at 
the  time  the  plaintiflF  was  injured?     We  answer,  *  No.' 

"  3.  Was  the  machinery,  in  the  condition  in  which  it  was 
at  the  time  of  the  injury,  dangerous?    We  answer,  *Yes.' 

"  4.  Did  the  defendant  know  that  said  machinery  was  dan- 
gerous?   We  answer,  '  Yes.' 

"  5.  Did  the  defendant  have  reasonable  cause  to  believe 
that  said  machinery  was  dangerous?     We  answer,  *  Yes.' 

"6.  Ought  the  defendant  to  have  known,  by  reasonable 
care  and  diligence,  that  said  machinery  was  dangerous?  We 
answer,  'Yes.' 

"  7.  If  you  answer  that  said  machinery  was  dangerous,  was 
its  dangerous  character  apparent  and  obvious  to  the  senses?" 
We  answer, '  It  was  not,  to  an  inexperienced  person.' 

"8.  Did  the  plaintiflF  know,  while  in  the  employ  of  the 
defendant,  and  prior  to  said  injury,  that  said  machinery  was- 
dangerous?     We  answer,  '  No.' 

"  9.   Could  the  plaintiflF  have  known  that  said  machinery 
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■was  dangerous,  by  the  exercise  of  reasonable  care  and  dili- 
gence? We  answer,  'Yes,  if  he  was  informed  of  the  danger; 
but  he  was  not  informed.* 

"10.  Did  the  plaintiflF's  carelessness  contribute  to  said  in- 
jury?   We  answer,  '  No.' 

"11.  Did  the  plaintiff,  prior  to  the  injury,  have  sufficient 
knowledge  to  comprehend  the  dangers  incident  to  his  employ- 
ment?    We  answer,  *  No.* 

*'  12.  Could  the  plaintiff,  by  the  exercise  of  ordinary  care, 
have  avoided  said  injury?     We  answer,  'No.' 

"  13.  If  you  answer  the  eleventh  interrogatory,  '  No,*  did  the 
defendant  know,  or  have  reasonable  cause  to  know,  of  the 
plaintiff's  said  ignorance  and  inexperience?  We  answer^ 
*Ye8.' 

"  14.  Was  the  usual  and  customary  means  adopted  in  the 
mill  in  question  to  guard  against  accident  by  the  cog-wheels 
and  gear  where  the  accident  occurred?     We  answer,  '  No.'  '* 

The  learned  counsel  for  the  appellant  claims  that  the 
trial  court  erred  in  not  nonsuiting  the  plaintiff  upon  its 
motion  on  the  trial,  upon  two  grounds:  1.  They  claim  that 
the  evidence  fails  to  show  any  negligence  on  the  part  of  the 
defendant  in  constructing  the  machinery  in  the  mill,  or  in 
neglecting  to  cover  the  cog-wheels  in  the  vicinity  of  the  place 
where  the  plaintiff  was  placed  to  do  his  work,  or  in  failing  to 
instruct  the  plaintiff  as  to  the  nature  of  his  work  when  it  em- 
ployed him,  or  in  failing  to  point  out  to  him  the  dangerous 
position  of  the  cog-wheels  in  the  immediate  vicinity  of  the 
place  he  was  at  work;  and  2.  On  the  ground  that  plaintiff 
■was  guilty  of  contributory  negligence;  that  under  the  evi- 
dence it  must  be  conclusively  held  that  the  plaintiff  was 
aware  of  the  situation  of  the  cog-wheels  before  the  accident 
happened,  and  that  he  had  sufficient  knowledge  to  know  and 
fully  comprehend  the  dangerous  character  of  said  wheels;  and 
consequently  he  assumed  the  danger  incident  to  his  work  at 
the  time  and  place  of  the  accident. 

After  a  full  consideration  of  all  the  evidence  in  the  case,  we 
have  no  hesitancy  in  saying  that  there  was  an  abundance  of 
evidence  given  on  the  part  of  the  plaintiff  tending  to  show 
that  the  place  where  the  plaintiff  was  set  to  perform  his  work 
was  not  a  reasonably  safe  place,  on  account  of  the  immediate 
vicinity  of  the  uncovered  cog-wheels.  This  court  has  fre- 
quently decided  that  the  law  demands  of  a  master  or  employer 
that  he  shall  furnish  a  reasonably  safe  place  in  which  the 
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employee  is  to  do  his  work.  If  the  master  fails  in  this  re- 
spect, he  is  guilty  of  negligence;  and  if  an  injury  occurs  to 
the  employee  by  reason  of  the  dangerous  nature  of  the  place 
where  the  employee  is  at  work,  without  any  negligence  on  tho 
part  of  the  employee  which  contributed  to  the  injury,  the  em- 
ployer is  responsible  to  the  employee  for  the  damages  sus- 
tained by  him.  This  rule  has  been  frequently  affirmed  by  thia 
court,  and  there  is  no  necessity  of  calling  attention  to  the  uni- 
form decisions  of  other  courts  sustaining  the  rulings  of  tbia 
court  on  this  question.  Upon  this  question,  see  Dorsey  v. 
Phillips  &  C.  Const.  Co.,  42  Wis.  583;  Bessex  v.  Chicago  <& 
N.  W.  Ry  Co.,  45  Wis.  477;  Hulehan  v.  Green  Bay  W.  &  St. 
P,  Ky  Co.,  68  Wis.  319;  Heine  v.  Chicago  &  N.  W.  R'y  Co.,  58 
Wis.  625,  631;  Hulehan  y.  Green  Bay  W.  dc  St.  P.  R'y  Co.,  68 
Wis.  620,  626 

The  question  in  this  case  was  clearly  a  question  for  the 
jury.  Was  it  a  reasonably  safe  place  for  the  plaintiff  to  do  his 
work?  What  are  the  facts?  The  plaintiff  was  to  work  in  a 
very  narrow  alley,  not  to  exceed  nineteen  inches  in  width. 
On  the  side  of  this  alley,  and  behind  him,  where  he  was  doing 
his  work,  and  at  a  point  where  it  was  necessary  for  him  to 
pass  at  times  in  doing  such  work,  was  a  set  of  heavy  cog- 
wheels, revolving  inward,  about  eighteen  inches  above  the 
floor,  wholly  uncovered  on  the  side  next  the  alley,  and  covered 
on  the  top,  so  as  to  be  to  some  extent  obscured  from  the  sight 
of  the  person  working  in  the  alley,  and  yet  revolving  so  near 
the  alley  that  the  clothes  of  the  employee  passing  along  by 
them  could  be  readily  seized  by  the  revolving  wheels,  and  the 
limbs  of  the  employee  drawn  into  and  crushed  by  them.  We 
are  clearly  of  the  opinion  that  the  jury  were  justified  in  finding 
that  the  defendant  was  guilty  of  negligence  in  not  furnishing 
a  reasonably  safe  place  for  the  plaintiff  to  do  his  work.  No 
intelligent  man  could  well  be  mistaken  as  to  the  dangerous 
character  of  this  place,  especially  to  a  workman  unaccustoujeJ 
to  working  in  a  mill  and  wholly  unacquainted  with  the  work- 
ing of  machinery  in  general. 

There  was  also  sufficient  evidence  tending  to  show  that, 
generally,  mills  constructed  as  this  was  had  this  gearing  cov- 
ered on  the  sides  as  well  as  on  the  top.  There  being  no  reason 
why  it  could  not  as  well  be  covered  as  to  run  uncovered,  and 
the  trifling  expense  of  covering  the  same,  fully  justified  the 
jury  in  answering  the  first  and  second  questions  submitted  to 
them  in  the  negative,  and  the  third,  fourth,  and  sixth  in  the 
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affirmative.  The  danger  of  accidents  resulting  from  the  use 
of  such  uncovered  cog-wheel  gearings  had  become  so  manifest, 
especially  where  run  in  the  immediate  vicinity  where  men  are 
necessarily  at  work,  that  the  legislature  of  this  state,  in  1887, 
made  the  neglect  to  cover  such  gearings  an  offense.  The  lan- 
guage of  the  statute  is  as  follows:  *'  All  belting,  shafting,  gear- 
ing, hoists,  fly-wheels,  elevators,  and  drums  of  manufacturing 
■establishments,  so  located  as  to  be  dangerous  to  employees 
when  engaged  in  their  ordinary  duties,  shall  be  securely  guarded 
or  fenced,  so  as  to  be  safe  to  persons  employed  in  any  such 
place  of  employment":  Laws  of  1887,  c.  549,  sec.  2.  That 
this  set  of  cog-wheels  was  dangerous,  even  to  the  most  experi- 
enced workman,  can  hardly  admit  of  a  doubt.,  A  slight  for- 
getfulness  on  the  part  of  the  workman  while  attending  to  his 
work  mij^ht  bring  him  in  contact  with  it.  An  accidental  slip 
while  at  work  might  bring  his  clothing  and  limbs  in  contact 
with  it;  and  we  have  no  hesitancy  in  holding  that  when  the 
employer  places  such  a  dangerous  piece  of  machinery,  into 
which  his  employee,  by  the  least  forgetfulness  or  unavoidable 
accident,  may  be  thrown  and  seriously  injured,  in  the  imme- 
diate vicinity  of  a  place  where  his  employee  must  do  his 
work,  he  fails  to  furnish  him  a  reasonably  safe  place  for  doing 
his  work,  and  is  guilty  of  gross  negligence,  especially  when 
the  usefulness  of  the  machine  is  not  enhanced  by  reason  of 
its  being  uncovered,  and  when  the  expense  of  covering  would 
be  a  mere  trifling  sum.  The  case  of  the  plaintifi"  was  fully 
eustained  by  the  evidence  on  this  point. 

We  are  equally  well  satisfied  that  the  foreman  of  the  de- 
fendant was  also  negligent  in  not  pointing  out  to  this  inex- 
perienced youth  the  dangers  which  were  incident  to  his 
employment  when  he  employed  him.  The  foreman  was 
warned  at  the  time  that  the  plaintiff  was  wholly  without 
experience  in  doing  work  in  a  mill  or  in  the  vicinity  of  any 
machinery;  that  although  he  was  of  such  an  age  as  to  com- 
prehend that  there  were  dangers  in  being  employed  in  a  mill 
which  were  not  attendant  upon  other  employments,  yet  as 
to  the  particular  nature  of  such  attendant  dangers  he  vvjis 
wholly  ignorant.  Under  such  circumstances,  all  courts  hold 
that  it  is  the  duty  of  the  employer  to  instruct  the  employee 
as  to  such  attendant  dangers,  and  put  him  on  his  guard 
against  them:  See  Strahlendorf  v.  Rosenthal,  30  Wis.  674,  678; 
Jones  V.  Florence  Mining  Co.,  66  Wis.  268,  277;  57  Am.  Rep. 
269;  Coomba  v.  New  Bedford  Cordage  Co.,  102  Mass.  572;  3 
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Am.  Rep.  506;  and  other  cases  cited  in  the  opinion  in  Jonea 
V.  Florence  Mining  Co.,  66  Wis.  268,  277;  57  Am.  Rep.  269. 

There  was  evidence  which  clearl}'  sustains  the  finding  of 
the  jury  "that,  prior  to  the  injury,  the  plaintiff  did  not  have 
sufficient  knowledge  to  comprehend  the  dangers  incident  to- 
his  employment,"  as  well  as  the  finding  that  the  defendant 
knew,  or  had  reasonable  cause  to  know,  that  the  plaintiff  was 
ignorant  and  inexperienced.  It  is  hardly  necessary  to  cite 
authorities  to  show  that  the  defendant  in  this  case  is  bound 
by  the  acts  of  its  foreman  in  employing  and  setting  the  plain- 
tiflF  at  work  in  the  manner  he  did. 

The  learned  counsel  insist  that  if  it  be  admitted  that  there 
is  evidence  sufficient  to  show  that  the  defendant  was  guilty 
of  negligence  which  contributed  to  the  accident,  still  the 
plaintiflF  cannot  recover,  because  he  was  guilty  of  contribu- 
tory negligence  in  commencing  to  work  in  the  place  pointed 
out  to  him  by  the  foreman,  and  continuing  to  work  there  five 
days  and  more.  It  is  urged  that,  upon  all  the  evidence  Id 
the  case,  it  is  conclusively  established  that  the  plaintiff  must 
have  known  of  the  existence  of  the  uncovered  gearing,  and 
have  fully  comprehended  the  dangers  incident  to  its  condition 
in  his  immediate  vicinity;  and  therefore,  under  the  general 
rule,  he  assumed  the  dangers  incident  to  his  employment^ 
and  so  cannot  recover.  Whether  the  plaintiff  knew  what  is 
claimed  by  the  learned  counsel  for  the  defendant,  was  not  a 
question  of  law,  upon  all  the  evidence,  but  a  question  of  fact, 
and  was  therefore  properly  submitted  to  the  jury,  and  they 
have  found  against  the  contention  of  the  learned  counsel  for 
the  defendant;  and  that  finding  is  sustained  by  sufficient 
evidence.  The  learned  counsel  contend  that  the  foreman 
pointed  out  the  place  where  the  plaintiff  was  to  work  before 
he  was  employed.  It  is  true  the  evidence  shows  that  he  was 
taken  into  the  mill,  and  the  place  pointed  out;  but  it  does 
not  show  that  he  was  taken  into  the  narrow  alley  in  which 
he  was  to  work,  and  where  he  might,  if  his  attention  had 
been  called  to  the  machinery,  have  seen  this  dangerous  gear- 
ing. The  evidence  tends  to  show  that  the  place  was  pointed 
out  from  a  point  in  the  mill  where  this  gearing  could  not  be 
seen.  The  employee,  when  accepting  an  employment,  as- 
sumes all  the  risks  that  are  reasonably  incident  to  such  em- 
ployment, and  no  other,  unless  the  unusual  and  unreasonable 
risks  of  such  employment  are  open  and  visible,  and  known 
to  and  comprehended  by  the  employee;  and  in  such  case  he 
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assumes  all  the  risks  so  known  to  him,  whatever  they  may 
be.  This  I  have  sometimes  thought  to  be  a  harsh  rule  for 
the  workman,  and  in  many  cases  shields  the  employer  from 
the  results  of  carelessness  and  negligence  on  his  part  which 
border  upon  criminality;  yet  the  rule  seems  to  have  received 
-the  sanction  of  the  highest  courts,  and  is  sustained  by  the 
highest  authority. 

The  learned  counsel  for  the  defendant  also  contend  that  the 
presumption  is,  that  the  plaintiff  assumed  all  the  dangers  in- 
•cident  to  his  employment,  and  therefore  the  burden  of  proof 
was  upon  him  to  show  that  he  did  not  know  of  the  danger 
■connected  with  this  uncovered  gear.  We  think  in  this  the 
learned  counsel  are  in  error.  The  employee  is  only  pre- 
sumed to  assume  the  dangers  usually  attendant  upon  hia 
employment;  and  when  he  shows  that  he  has  been  injured 
by  a  cause  or  danger  not  usually  or  reasonably  attendant  upon 
his  employment,  he  is  then  entitled  to  recover,  unless  it  be 
«hown  that  he  knew  of  such  unusual  and  unreasonable  danger, 
and  fully  comprehended  its  nature,  at  the  time  of  his  employ- 
ment or  before  the  accident  happened.  The  evidence  in  this 
■case  having  established  the  fact  that  the  injury  to  the  plain- 
tiff was  caused  by  a  danger  which  ought  not  to  have  attended 
his  employment,  and  would  not  have  attended  it  if  the  de- 
fendant had  performed  its  whole  duty  towards  him,  there  is 
no  presumption  that  the  plaintiff  assumed  the  unusual  risk, 
-and  the  burden  of  proof  is  on  the  defendant  to  show  af- 
iirmatively  that  he  did,  to  the  same  extent  that  it  is  on  the 
■defendant  to  show  any  other  contributory  negligence  on  the 
part  of  the  plaintiff.  The  assumption  of  an  unusual  risk  in 
4iny  employment,  by  the  employee,  is  in  the  nature  of  negli- 
gence on  his  part,  which,  like  any  other  contributory  negli- 
gence, prevents  his  recovery. 

In  the  case  of  Swohoda  v.  Ward,  40  Mich.  420,  424,  the 
learned  court  say:  "Where  the  servant  shows  that  the  injury 
he  received  was  inconsequence  of  an  increased  risk, — one 
not  ordinarily  incident  to  the  employment,  —  growing  out  of 
the  master's  negligence,  the  burden  of  proof  is  upon  the  mas- 
ter to  show  that  the  servant  knew  of  and  understood  the  in- 
<;reased  danger."  The  same  rule  was  laid  down  by  tbis  court, 
in  an  opinion  by  the  late  learned  Chief  Justice  Ryan,  in  Dor- 
sey  V.  Phillips  &  C.  Const.  Co.,  42  Wis.  583.  In  that  case  the 
learned  chief  justice  said,  speaking  of  the  plaintiff  in  that 
Action:  ''If  he  knew,  or  ought  reasonably  to  have  known,  iha 


88  Nadau  v.  White  River  Lumber  Co.     [Wisconsin, 

precise  danger  to  him,  in  the  course  of  his  employment,  of  the- 
cattle-chute  in  question,  and  saw  fit,  notwithstanding,  to  con- 
tinue in  his  employment,  he  might  be  held  to  have  assumed 
the  extraordinary  risk,  as  well  as  the  ordinary  risks,  of  his- 

service But  it  appears  to  us  that  this  consequence  of 

acquiescence  ought  to  rest  upon  positive  knowledge  ....  of 
the  precise  danger  assumed,  not  on  vague  surmise  of  the  pos- 
sibility of  danger."  In  Rummell  v.  Dilworth,  111  Pa,  St.  343,. 
351,  the  court  say:  "The  plaintiff  cannot  be  supposed  or  as- 
sumed to  have  accepted  in  advance  a  peril  which  he  could  not 
estimate,  and  the  extent  of  which,  for  lack  of  experience,  he 
could  not  have  known.  Where  there  is  any  doubt  whether 
the  employee  was  acquainted,  or  ought  to  have  been  acquainted^ 
with  the  risk,  the  determination  of  the  question  is  necessarily 
for  the  jury."     See  also  Cooley  on  Torts,  661,  and  cases  cited. 

Undoubtedly,  the  correct  rule  of  law  has  been  laid  down  in 
the  cases  above  cited.  The  authorities  sustaining  the  rule- 
are  very  numerous.  Under  the  rule,  as  above  stated,  upon  a. 
finding  supported  by  the  evidence  that  the  defendant  was  in 
default  in  not  furnishing  a  safe  place  for  the  plaintiff  to  do- 
his  work,  and  the  injury  to  the  plaintiff  having  occurred  from 
its  default  in  that  respect,  the  plaintiff  was  entitled  to  recover, 
unless  it  was  shown  by  competent  evidence  that  the  plaintiff' 
knew  of  the  dangerous  gearing  in  his  immediate  vicinity,  and 
fully  comprehended  its  dangerous  character.  The  only  evi- 
dence in  the  case  tending  to  show  that  he  knew  of  the  danger 
or  comprehended  it  was  the  fact  that  he  had  worked  near  it 
for  five  days  before  the  accident  happened,  and  might  havfr 
discovered  it  if  he  had  looked  for  it.  The  plaintiff  testified 
that  he  did  not  know  of  its  existence  until  he  was  caught 
by  it. 

Upon  this  state  of  the  case,  the  court  could  not  say,  as  a^ 
matter  of  law,  that  he  did  know  of  its  existence,  or  that  h& 
coniprehended  its  dangerous  character.  There  was  the  fact 
that  he  had  worked  five  days  very  near  it,  and  could  have^ 
seen  it  if  his  attention  was  called  to  it;  but  this  evidence  is 
opposed  by  the  statement  of  plaintiff,  under  oath,  that  he  did 
not  see  or  know  of  its  existence.  The  learned  counsel  for  the- 
appellant  insist  that  it  is  absurd  to  say  the  plaintiff  did  not 
know  of  its  existence.  We  do  not  think  it  is  necessarily  so. 
This  young  man,  with  no  experience  or  knowledge  of  the  ma- 
chinery of  a  mill,  and  having  no  reason  for  supposing  that 
there  was  any  dangerous  machinery  in  his  vicinity,  and  whil© 
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in  the  mill  at  work,  having  his  attention  constantly  turned  in 
another  direction,  might  easily  have  failed  to  observe  this  par- 
ticularly dangerous  piece  of  machinery.  The  noise  and  con- 
fusion of  sounds  in  a  great  saw-mill,  when  running,  would 
distract  the  attention  of  one  wholly  unaccustomed  to  work  in 
it;  and  he  would  be  very  likely  to  keep  his  attention  fixed 
upon  the  work  he  had  to  do,  rather  than  to  be  looking  about 
him  to  see  how  the  machinery  was  placed,  or  to  discover  its 
dangerous  character.  In  any  view  of  the  case,  it  was  a  ques- 
tion for  the  jury,  upon  the  evidence:  Ilathaioay  v.  Michigan  C, 
Ry  Co.,  51  Mich.  253;  47  Am.  Rep.  569;  Iluizega  v.  Cutler  <& 
S.  Lumber  Cu.,  51  Mich.  272.  The  jury  having  found  in  favor 
of  the  plaintifi',  upon  what  appears  to  be  sufficient  evidence, 
this  court  cannot  reverse  the  judgment  on  the  ground  that  it 
is  not  supported  by  the  evidence. 

The  only  other  questions  in  the  case  are  the  exceptions  of 
the  defendant  to  the  evidence  offered  by  the  plaintiff,  and  to 
the  instructions  of  the  court  to  the  jury. 

The  plaintiff"  offered  the  evidence  of  witnesses  to  show  that 
it  was  customary  in  other  saw-mills  to  cover  gearing  of  the 
kind  in  question.  This  was  clearly  competent  on  the  ques- 
tion as  to  whether  the  defendant  was  negligent  in  not  covering 
it  in  its  mill:  See  Huizega  v.  Cutler  &  S.  Lumber  Co.y  51  Mich. 
276;  Swoboda  v.  Ward,  40  Mich.  423. 

To  our  minds,  it  was  hardly  necessary  to  call  experts  to 
prove  that  this  piece  of  machinery,  placed  as  it  was,  ought  to 
have  been  covered.  There  was  no  error  in  permitting  the  wit- 
nesses to  testify  that  this  gearing  could  have  been  covered  on 
the  side.  That  was  a  fact  perfectly  plain  to  any  one;  and  the 
only  real  question  was,  whether  it  could  have  been  so  covered 
without  interfering  with  its  usefulness.  If  it  could,  coramou 
prudence  required  that  it  should  be  covered. 

The  testimony  of  Paul  King  was  objected  to.  He  was  pres- 
ent when  the  defendant  employed  the  plaintiff",  and  King  was 
called  to  state  what  was  said  at  the  time  between  the  foreman 
and  the  plaintiff''s  brother.  It  seems  the  plaintiff"  could  not 
talk  English,  but  his  brother  could,  and  he  did  the  talking 
with  the  foreman,  and  interpreted  it  in  French  to  his  brother 
and  King.  King  was  permitted  to  state  what  the  brother  of 
the  plaintiff"  said  at  the  time  as  to  what  the  foreman  said  as 
to  giving  him  a  safe  place,  or  there  being  no  danger.  It  is 
understood  that  what  is  said  to  a  person  who  acts  as  an  inter- 
preter between  the  person  speaking  and  other  third   parties 
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will  be  repeated  to  such  other  parties  in  the  language  whicli 
they  understand.  The  person  speaking  through  an  interpre- 
ter virtually  says  to  such  other  person,  "  You  listen  to  what 
the  interpreter  says,  and  he  will  tell  you  what  I  say";  and 
what  the  interpreter  says  is  to  be  taken  as  the  language  of  the 
person  speaking 'through  him,  and  may  therefore  be  admitted 
in  evidence  against  him,  under  the  rule  that  the  statement  of 
a  third  person  is  receivable  in  evidence  against  a  party  who 
has  expressly  referred  another  to  him  for  information  as  to 
any  matter:  See  1  Greenl.  Ev.,  sees.  182,  183.  The  evidence 
was  properly  received. 

The  learned  counsel  excepted  to  the  instructions  of  the 
court  to  the  jury;  and,  as  we  read  the  printed  case,  all  the  in- 
structions were  generally  excepted  to.  After  a  careful  read- 
ing of  the  instructions,  they  appear  to  be  a  correct  statement 
of  the  law  applicable  to  the  facts  of  the  case,  and  are,  on  the 
whole,  sufi&ciently  favorable  to  the  defendant. 

It  is  also  urged  that  the  damages  assessed  are  excessive. 
Although  the  verdict  is  large,  there  is  no  just  reason  for  say- 
ing that  they  are  out  of  proportion  to  the  injury  received  by 
this  young  man.  The  loss  that  he  has  sustained  is  one  that 
no  amount  of  money  can  fully  compensate.  Although  the 
sum  awarded  him  may  be  a  heavy  burden  for  the  defendant 
to  carry,  it  certainly  cannot  be  said  that  it  is  more  than  a  just 
compensation  for  the  plaintiff's  injury. 

On  the  whole,  the  case  seems  to  have  been  fairly  tried,  and 
we  find  no  errors  in  the  record  which  call  upon  this  court  to 
reverse  the  judgment. 

The  judgment  of  the  circuit  court  is  affirmed. 


Master  and  Servant  —  Master's  Duty  to  Servant.  — The  master  must 
furnish  tohia  servant  a  safe  place  in  which  to  work:  Van  Dusenv.  Letellier,  78 
Mich.  493;  and  safe  machinery  and  appliances:  McDonald  v.  Chicago  etc.  R'y 
Co.,  41  Minn.  439;  16  Am.  St.  Rep.  711,  and  note;  the  general  rule  being 
that  the  master  must  exercise  towards  his  servant  the  same  care  and  caution 
as  an  ordinarily  prudent  person  would  exercise  under  similar  circumstances: 
Austin  etc.  Ky  Co.  v.  Beatty,  73  Tex.  592;  Hoffman  v.  Dickinson,  31  W.  Va. 
142.  The  master  should  point  out  to  his  servant  unusual  and  peculiar  dan- 
gers,  as  well  as  any  extra  hazards  to  which  he  may  be  exposed:  MissouH 
Pacific  etc.  B'y  Co.  v.  White,  76  Tex.  102;  18  Am.  St.  Rep.  33;  Myhan  v. 
Louisiana  Electric  etc.  Co.,  41  La.  Ann.  964;  17  Am.  St.  Rep.  436.  The  mas- 
ter  is  responsible  for  negligence  in  the  performance  of  his  duties  to  his  ser- 
vants, notwithstanding  he  may  have  delegated  the  performance  thereof  to 
another:  Landrill  v.  Woods,  41  Minn.  213;  Van  Duten  v.  Letellier,  78  Mich. 
493. 
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Mastxb  akd  Sbbvant  —  CosTRiBUTORT  Nkolioencb  o»  Servaht.  —To 
tnaintain  an  action  against  his  master  for  injurieH  caused  1>y  defects  in  ma- 
«hinery,  etc.,  the  servant  must  be  able  to  show,  —  1.  Fault  or  knowledge  of 
defects  on  the  part  of  bis  master;  2.  Absence  of  fault,  or  iguorance,  on  the 
part  bf  the  servant:  Carey  v.  Sellers,  41  La.  Ann.  500;  Hoffman  v.  Dickinson^ 
31  W.  Va.  143.  For  contributory  negligence  on  the  part  of  the  servant  will 
prevent  hia  recovery:  Columbus  etc.  R'y  Co.  ▼.  Brnd/ord,  86  Ala.  574;  Penn- 
*ylvarua  Co.  v.  O'Shaughnessy,  122  Ind.  689;  ProbeH  v.  Phipps,  149  Mass. 
258;  Alexander  v.  Louisville  etc  R.  R.  Co.,  83  Ky.  589.  An  employee  doing 
what  he  ia  ordered  to  do  by  the  master  is  not  at  fault:  Pennsylvania  Co.  v. 
O'Shaughnessy,  122  Ind.  588;  and  so  ia  he  protected  when  obeying  the  orders 
of  the  foreman:    Weiden  v.  Brush  Electnc  L.  Co.,  73  Mich.  2(58. 

Mastkb  and  SERyANT  —  Risks  Assumed  bt  Servant.  —  A  servant 
who  enters  an  employment  from  its  nature  dangerous  assumes  the  ordinary 
TuiiLS  incident  to  the  employment,  and  the  risks  of  the  open,  visible  struc'- 
Tures  known  to  him,  or  which  he  might  know  by  the  use  of  ordinary  care 
and  observation:  Rogers  r.  OcUoeston  City  R'y  Co.,  76  Tex.  503;  Doyle  t.  SL 
Paul  etc.  R'y  Co.,  42  Minn.  80;  Balle  v.  Detroit  L.  Co.,  73  Mich.  158;  Fisher 
▼.  Chicago  etc.  R'y  Co.,  77  Mich.  546;  Williams  v.  D.  L.  Je  W.  R.  R.  Co.,  116 
N.  Y.  629;  Melzer  v.  Car  Co.,  76  Mich.  94.  And  when  he  enters  into  or  con- 
tinues in  employment,  with  notice  of  defects  and  knowledge  of  extraordinary 
risks,  he  is  deemed  to  have  assumed  such  additional  risks:  Carbine  v.  Ben* 
nington  etc.  R'y  Co.,  61  Vt.  343;  Carey  v.  Sellers,  41  La.  Ann.  500;  Goodnow 
y.  Walpole  Emery  Mills,  146  Mass.  261;  Smith  v.  Witiona  etc.  R.  R.  Co.,  42 
Minn.  87;  Vaughn  v.  California  C.  R'y  Co.,  83  CaL  18;  Young  v.  Burlington 
etc  Co.,  79  Iowa,  415. 

Master  and  Servant. — Contribdtort  Neqlioencb  on  the  part  of  a 
servant,  in  an  action  by  him  against  his  master  for  negligence,  is  a  question 
of  fact  for  the  jury  to  determine:  Smith  ▼.  Dunham,  74  Mich.  310. 


State  v.  District  Board  op  School  District  No. 
8  of  the  City  of  Eugerton. 

(76  Wisconsin,  177.J 

Constitutional  Law  —  Bible-readinq  in  Common  Schools — Sofucienot 
OF  PrriTiON.  —  A  petition  for  a  writ  of  mandamus  to  compel  the  discon- 
tinuance of  the  reading  of  the  Bible  in  the  common  schools,  alleging  that 
petitioners  are  taxed  for  the  support  of  such  schools,  and  are  equally  en- 
titled to  the  benefit  thereof,  and  that  such  rea<ling  therein  is  contrary  to 
the  rights  of  conscience,  is  sectarian  instruction,  and  is  prohibited  by 
sectiou  3  of  article  10  of  the  Wisconsin  constitution,  is  sufficiently  broad 
to  cover  any  valid  objection  which  may  be  made  to  such  reading. 

Constitutional  Law  —  Bible-reading  in  Common  Schools  —  Allegations 
MOT  ADMirrsD  bt  Demurrer.  —  Allegations  in  the  answer  to  a  peti- 
tion for  a  writ  of  mandamus  to  compel  the  discontinuance  of  Bible-read- 
ing in  the  common  schools,  that  such  reading  is  not  sectarian  education, 
and  that  there  is  no  material  difference  between  the  King  James  version 
of  the  Bible  read  in  such  schools,  and  the  Douay  version,  are  not  ad- 
mittei  by  demurrer.  The  former  allegation  is  a  conclusion  of  law, 
-while  the  latter  is  not  well  pleaded,  being  against  common  knowledge. 
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Courts  win  Take  Judicial  Notice  of  Contents  of  Bible,  that  the 
religious  world  is  divided  into  numerous  sects,  and  of  the  general  doc- 
trines maintained  by  each  sect. 

Constitutional  Law  —  Bible-reading  in  Common  Schools.  — The  reading 
of  any  version  of  the  whole  Bible  in  the  common  schools  as  a  text- book, 
without  restriction,  and  though  not  accompanied  by  any  comment  by 
the  instructor,  is  "sectarian  instruction"  within  the  meaning  of  section 
3,  article  10,  of  the  Wisconsin  constitution,  and  is  thereby  prohibited; 
nor  is  the  prohibition  removed  by  the  fact  that  any  child  may  with- 
draw from  such  school-room  during  such  reading. 

Constitutional  Prohibition  against  the  Reading  of  the  Bible  in  com- 
mon schools  as  a  text-book  does  not  extend  to  such  other  text-books  as 
are  founded  upon  the  fundamental  teachings  of  the  Bible,  or  which 
contain  extracts  therefrom,  not  sectarian  in  their  nature. 

Constitutional  Law  —  Bible-reading  in  Public  Schools.  —  Where  the 
constitutional  prohibition  against  sectarian  education  in  the  coinmoa 
schools  is  framed  in  clear  and  unambiguous  words,  such  words  are  con- 
trolling rather  than  an  interpretation  in  the  light  of  surrounding  facts 
existing  at  the  time  of  the  adoption  of  such  constitution.  The  reading 
of  the  Bible  in  such  schools,  as  a  text-book,  need  not  be  specifically  in- 
cluded in  the  constitutional  prohibition  against  sectarian  instruction 
therein,  in  order  that  such  reading  may  be  excluded  by  its  terms. 

Constitutional  Law  —  Bible-reading  in  Common  Schools,  as  a  text-book^ 
is  religious  worship,  and  constitutes  the  school-house,  for  the  time  be- 
ing, a  place  of  worship,  and  such  reading  during  school  hours,  against 
the  consent  of  a  tax-payer,  compels  him  to  support  a  place  of  worship 
within  the  meaning  of  section  18  of  article  1  of  the  Wisconsin  constitu- 
tion, declaring  that  "  no  man  shall  be  compelled  ....  to  erect  or  sup- 
port any  place  of  worship. " 

CONSTrruTiONAL  Law,  —  Bible-reading  in  Common  Schools,  as  a  text-book, 
is  sectarian  instruction,  and  the  money  drawn  from  the  state  treasury 
for  the  support  of  such  schools,  where  such  reading  is  practiced,  is  "  for 
the  benefit  of  a  religious  seminary,"  within  the  meaning  of  section  18, 
article  1,  of  the  constitution  of  Wisconsin,  prohibiting  such  appropriation 
of  the  state  funds. 

Winans  and  Hyzer,  J.  H.  M.  Wigman^  and  Humphrey  /. 
Desmond^  for  the  petitioners. 

J.  P.  Towne  and  A.  A.  Jackson,  for  the  respondent. 

Lyon,  J.  The  petitioners  are  residents  and  tax-payers  of 
the  city  of  Edgerton,  and  their  children  are  pupils  in  the  pub- 
lic schools  of  that  city.  They  allege  in  their  petition  that  cer- 
tain of  the  teachers,  employed  by  the  district  board  having 
charge  of  such  schools,  read  daily  to  the  pupils  therein,  during 
school  hours,  certain  portions  of  King  James's  version  of  the 
Bible,  selected  by  the  teachers;  and  that  the  petitioners  have 
requested  the  district  board  to  require  the  teachers  to  dis- 
continue such  practice,  but  the  board  refuses  to  do  so.  The 
petitioners  further  allege  that  such  practice  is  a  violation  of 
certain  provisions  of  the  constitution  of  this  state,  hereinafter 
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more  particularly  mentioned,  and  pray  that  a  writ  of  manda- 
•  mus  may  issue  from  the  circuit  court  to  the  school  board,  com- 
manding such  board  to  cause  the  teachers  to  discontinue  the 
practice  and  exercises  complained  of. 

Upon  the  filing  of  such  petition  ^in  the  circuit  court,  the 
usual  alternative  writ  of  mandamus  was  issued  and  served 
upon  the  school  board.  The  board  made  return  to  such  writ 
by  filing  an  answer  to  the  petition,  admitting  the  existence 
of  the  practice  complained  of,  and  the  refusal  of  the  board  to 
cause  it  to  be  discontinued,  denying  the  authority  of  the  board 
to  interfere  with  the  practice,  and  alleging  that  the  practice  is 
legal  and  proper,  and  that  the  Bible  is  a  duly  authorized  and 
selected  text-book  for  use  in  said  schools.  Further  statement 
of  the  contents  of  the  petition  and  answer  is  hereinafter  made. 
The  petitioners  demurred  to  the  answer  of  the  school  board, 
alleging,  as  ground  of  demurrer,  that  the  answer  fails  to  state 
facts  showing  that  a  peremptory  writ  of  mandamus,  as  prayed, 
should  not  issue.  The  circuit  court  overruled  the  demurrer, 
and  the  petitioners  appealed  to  this  court  from  the  order  in 
that  behalf. 

The  questions  which  must  be  adjudicated  on  this  appeal 
have  been  argued  by  the  respective  counsel  with  great  ability, 
and  with  all  the  earnestness  of  intense  personal  conviction. 
The  arguments  and  the  opinion  of  the  learned  circuit  judge 
overruling  the  demurrer  to  the  answer  of  the  respondent  show 
great  learning  and  historical  research,  and  have  been  valuable 
to  us  in  our  deliberations  upon  the  case. 

The  constitutional  objections  urged  by  the  petitioners  to  the 
reading  of  the  Bible  in  the  district  schools  are,  that,  —  1.  It 
violates  the  rights  of  conscience;  2.  It  compels  them  to  aid  in 
the  support  of  a  place  of  worship  against  their  consent  (Const., 
sec.  18,  art.  1);  8.  It  is  sectarian  instruction:  Const.,  art.  10, 
sec.  3. 

This  opinion  will  be  confined  quite  closely  to  a  discussion  of 
the  question  whether  the  adoption  of  the  Protestant,  or  King 
James,  version  of  the  Bible,  or  any  version  thereof,  in  the 
public  schools  in  the  city  of  Edgerton,  as  a  text-book,  and  the 
reading  of  selections  therefrom  in  those  schools  at  the  times 
and  in  the  manner  stated  in  the  answer,  is  sectarian  instruc- 
tion, within  the  meaning  of  that  term  as  used  in  section  3,  ar- 
ticle 10,  of  the  constitution,  which  ordains  that  no  sectarian 
instruction  shall  be  allowed  in  the  district  schools  of  this 
state. 
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1.  Some  questions  as  to  the  effect  of  the  demurrer  uporx 
certain  allegations  in  the  answer  of  the  respondent  to  the  pe- 
tition for  a  writ  of  mandamus  will  first  be  considered.  It  is  a 
familiar  rule  that  a  demurrer  to  any  pleading  reaches  back 
through  the  whole  record,  and  seizes  hold  of  the  first  defective 
pleading.  In  this  case,  the  petition  for  a  writ  of  mandamus^ 
and  the  answer  of  the  school  board  thereto,  constitute  the 
pleadings.  Hence,  if  the  petition  is  insufficient,  judgment  on 
the  demurrer  to  the  answer  should  go  for  the  respondent, 
although  the  answer  may  also  be  insufficient.  This  rule  is 
invoked  by  the  learned  counsel  for  the  respondent. 

It  best  comports  with  the  gravity  and  importance  of  the 
case  to  fully  consider  and  determine  it  upon  the  merits,  to 
the  end  that  the  controversy  which  has  grown  out  of  the  prac- 
tice complained  of  be  put  at  rest  in  this  state.  Hence  no 
narrow  or  technical  construction  of  the  pleadings  should  pre- 
vail which  will  defeat  or  postpone  a  final  adjustment  of  the 
controversy. 

The  petitioners  are  members  of  the  Roman  Catholic  Church, 
and  believers  in  its  doctrines.  Hence  it  is  quite  natural  that 
most  of  the  averments  in  their  petition  should  be  made,  as 
they  in  fact  are,  from  the  stand-point  of  such  doctrines.  But 
should  it  be  held  that  members  of  that  church  have  no  valid 
grounds,  as  such,  for  their  objections  to  the  reading  of  the 
Bible  in  the  district  schools,  still,  the  petition  contains  general 
averments  sufficiently  broad  to  cover  any  valid  objection  to 
Buch  reading,  which  might  be  made  by  any  citizen  of  the  state 
aggrieved  by  the  action  of  the  school  board.  These  aver- 
ments are,  "  that  the  residents  of  said  city  of  Edgerton,  who 
are  taxed  for  the  support  of  said  schools,  are  equally  entitled 
to  the  benefits  thereof,  by  having  their  children  instructed 
therein  according  to  law  ";  and  that  such  reading  of  the  Bible 
"is  contrary  to  the  rights  of  conscience,  and  wholly  contrary 
to  and  in  violation  of  the  law;  and  that  your  petitioners  be- 
lieve such  exercises  as  above  set  forth,  and  each  and  all  of 
them,  are  sectarian  instruction,  and  in  violation  of  section  3, 
article  10,  of  the  constitution  of  the  state  of  Wisconsin." 

The  answer  contains  several  averments  which  counsel  claim 
are  admitted  by  the  demurrer,  but  which  are  mere  legal  con- 
clusions from  facts  stated  therein;  such  as  that  the  reading 
of  the  Bible  in  schools  is  not  sectarian  instruction,  or  that  the 
school  board  have  lawful  right  to  permit,  and  none  to  prevent, 
BUch  reading  of  the  same.    Averments  of  this  kind,  or  of  facts 
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not  well  pleaded,  are  not  admitted  by  a  general  demurrer  to 
the  pleading:  5  Am.  &  Eng.  Ency.  of  Law,  551,  and  cases 
cited  in  note  6. 

It  is  averred  in  the  return  that  there  is  no  material  differ- 
ence between  the  King  James  version  of  the  Bible,  used  in 
the  Edgerton  schools,  and  the  Douay  version,  which  is  the 
only  one  recognized  by  the  Catholic  Church  as  correct  and 
complete.  It  is  universally  known  that  there  are  differences 
between  these  two  versions,  in  many  particulars,  which  the 
respective  sects  regard  as  material.  Hence  the  averment  is 
against  common  knowledge,  and  therefore  not  well  pleaded. 

Our  conclusion  is,  that  if  such  reading  of  the  Bible  is  sec- 
tarian instruction,  or  if  it  violates  any  other  constitutional 
right  of  any  citizen  or  sect,  the  petition  is  sufficient. 

2.  In  considering  whether  such  reading  of  the  Bible  is  sec- 
tarian instruction,  the  book  will  be  regarded  as  a  whole, 
because  the  whole  Bible,  without  exception,  has  been  desig- 
nated as  a  text-book  for  use  in  the  Edgerton  schools,  and  the 
claim  of  the  school  board  is,  substantially  (although  perhaps 
not  in  terms),  that  the  whole  contents  thereof  may  laflrfully 
be  so  read  therein,  if  the  teachers  so  elect.  This  being  so,  it 
is  quite  immaterial  if  the  portions  thereof  set  out  in  the  return 
as  the  only  portions  thus  far  read  are  not  sectarian.  Yet  it 
should  be  observed  that  some  of  the  portions  so  read  seem  to 
inculcate  the  doctrines  of  the  divinity  of  Jesus  Christ,  and 
the  punishment  of  the  wicked  after  death,  which  doctrines  are 
not  accepted  by  some  religious  sects. 

3.  The  courts  will  take  judicial  notice  of  the  contents  of  the 
Bible,  that  the  religious  world  is  divided  into  numerous  sects, 
and  of  the  general  doctrines  maintained  by  each  sect;  for 
these  things  pertain  to  general  history,  and  may  fairly  be  pre- 
sumed to  be  subjects  of  common  knowledge:  1  Greenl.  Ev., 
sees.  5,  6,  and  notes.  Thus  they  will  take  cognizance,  without 
averment,  of  the  facts  that  there  are  numerous  religious  sects 
called  Christians,  respectively  maintaining  different  and  con- 
flicting doctrines;  that  some  of  these  believe  the  doctrine  of  pre- 
destination, while  others  do  not;  some  the  doctrine  of  eternal 
punishment  of  the  wicked,  while  others  repudiate  it;  some 
the  doctrines  of  the  apostolic  succession  and  the  authority  of 
the  pnesthood,  wiiile  others  reject  both;  some  that  the  Holy 
Scriptures  are  the  only  sufficient  rule  of  faith  and  practice, 
while  others  believe  that  the  only  safe  guide  to  human  thought, 
opinion,  and  action  is  the  illuminating  power  of  the  divine 


46  State  v.  District  Board.  [Wisconsin, 

spirit  upon  the  humble  and  devout  heart;  some  in  the  neces- 
sity and  efficacy  of  the  sacraments  of  the  church,  while  others 
reject  them  entirely;  and  some  in  the  literal  truth  of  the  Scrip- 
tures, while  others  believe  them  to  be  allegorical,  teaching 
spiritual  truths  alone,  or  chiefly.  The  courts  will  also  take 
cognizance  of  numerous  other  conflicts  of  doctrine  between  the 
sects;  also  that  there  are  religious  sects  which  reject  the  doc- 
trine of  the  divinity  of  Christ,  among  which  is  the  Hebrew  or 
Jewish  sect,  which  denies  the  inspiration  and  authority  of  the 
New  Testament;  and  further,  that  the  sect  known  as  the 
"Latter-day  Saints,"  or  "  Mormons,"  while  accepting  the  Bible, 
is  reputed  to  believe  the  Book  of  Mormon,  and  the  deliverances 
of  its  own  alleged  prophets,  to  be  of  equal  authority  therewith. 
Many,  if  not  most,  of  the  above  sects  include  within  their  mem- 
bership citizens  of  Wisconsin.  A  great  majority,  if  not  all,  of 
them  base  their  peculiar  doctrines  upon  various  passages  of 
Scripture,  which  may  reasonably  be  understood  ;  s  supporting 
the  same. 

It  should  here  be  said  that  the  term  "  religious  sect "  is  un- 
derstood as  applying  to  people  believing  in  the  same  religious 
doctrines,  who  are  more  or  less  closely  associated  or  organized 
to  advance  such  doctrines  and  increase  the  number  of  believers 
therein.  The  doctrines  of  one  of  these  sects  which  are  not 
common  to  all  the  others  are  sectarian;  and  the  terra  "secta- 
rian "  is,  we  think,  used  in  that  sense  in  the  constitution. 

4.  Counsel  for  the  school  board  maintain,  in  their  argument, 
that  the  Christian  religion  is  part  of  the  common  law  of  Eng- 
land; that  the  same  was  brought  to  tbis  country  by  the  colo- 
nists, and  by  virtue  of  the  various  colonial  charters  was  embod- 
ied in  the  fundamental  laws  of  the  colonies;  that  this  religious 
element  or  principle  was  incorporated  in  the  various  state  con- 
stitutions, and  in  the  ordinance  of  1787  for  the  government  of 
the  Northwest  Territory,  by  virtue  of  which  ordinance  it  be- 
came the  fundamental  law  of  the  territory  of  Wisconsin,  Nu- 
merous quotations  are  given  by  him  from  the  above  documents, 
from  the  utterances  of  Congress  and  legislatures,  and  from  the 
writings  of  our  early  statesmen,  to  prove  these  propositions. 
That  the  learned  counsel  have  fairly  demonstrated  their  accu- 
racy is  freely  conceded.  More  than  that,  counsel  have  proved 
that  many,  probably  most,  of  those  charters,  and  some  of  the 
state  constitutions,  not  only  ordained  and  enforced  some  of  the 
principles  of  the  Christian  religion,  but  sectarian  doctrines  as 
well. 
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They  have  also  attempted,  at  considerable  length,  to  show 
that  the  Church  of  Rome  is  hostile  to  our  common-school 
system.  This  court  neither  affirms  nor  denies  the  accuracy 
of  this  position.  Moreover,  counsel  on  both  sides  have  argued, 
to  some  extent,  as  to  whether  certain  religious  dogmas  are 
true  or  false. 

None  of  these  matters  are  material  or  pertinent  to  the 
questions  to  be  determined  on  this  appeal.  This  case  must 
be  decided  under  the  constitution  and  laws  of  this  state  now 
in  forcej  and  it  is  entirely  immaterial  to  the  decision  thereof 
whether  the  interference  of  the  courts  to  compel  a  faithful 
execution  of  the  law  by  school  boards  is  invoked  by  those  who 
are  hostile  or  friendly  to  our  common-school  system.  The 
question  is,  What  is  the  law  of  the  case?  not.  What  opinions 
are  entertained  by  those  who  demand  its  enforcement?  It  is 
scarcely  necessary  to  add  that  we  have  no  concern  with  the 
truth  or  error  of  the  doctrines  of  any  sect.  We  are  only  con- 
cerned to  know  whether  instruction  in  sectarian  doctrines  has 
been,  or  under  existing  regulations  is  liable  to  be,  given 
in  the  district  schools  of  the  state,  and  especially  in  the  pub- 
lic schools  of  the  city  of  Edgerton. 

5.  We  come  now  to  the  more  direct  consideration  of  the 
merits  of  the  controversy.  The  term  *'  sectarian  instruction," 
in  the  constitution,  manifestly  refers  exclusively  to  instruction 
in  religious  doctrines,  and  the  prohibition  is  only  aimed  at 
such  instruction  as  is  sectarian;  that  is  to  say,  instruction  in 
religious  doctrines  which  are  believed  by  some  religious  sects 
and  rejected  by  others.  Hence  to  teach  the  existence  of  a 
Supreme  Being  of  infinite  wisdom,  povver»  and  goodness,  and 
that  it  is  the  highest  duty  of  all  men  to  adore,  obey,  and  lovo 
Him,  is  not  sectarian,  because  all  religious  sects  so  believe  and 
teach.  The  instruction  becomes  sectarian  when  it  goes  further, 
and  inculcates  doctrine  or  dogma  concerning  which  the  reli- 
gious sects  are  in  conflict.  This  we  understand  to  be  the 
meaning  of  the  constitutional  prohibition. 

That  the  reading  from  the  Bible,  in  the  schools,  although 
unaccompanied  by  any  comment  on  the  part  of  the  teacher, 
is  "  instruction,"  seems  to  us  too  clear  for  argument.  Some 
of  the  most  valuable  instruction  a  person  can  receive  may  be 
derived  from  reading,  alone,  without  any  extrinsic  aid  by 
way  of  comment  or  exposition.  The  question,  therefore, 
seems  to  narrow  down  to  this:  Is  the  reading  of  the  Bible  in 
the  schools — not  merely  selected  passages  therefrom,  but  the 
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whole  of  it  —  sectarian  instruction  of  the  pupils?  In  view  of 
the  fact  already  mentioned,  that  the  Bible  contains  numeroua 
doctrinal  passages,  upon  some  of  which  the  peculiar  creed  of 
almost  every  religious  sect  is  based,  and  that  such  passages- 
may  reasonably  be  understood  to  inculcate  the  doctrines  pred- 
icated upon  them,  an  affirmative  answer  to  the  question  seems- 
unavoidable.  Any  pupil  of  ordinary  intelligence  who  listens 
lo  the  reading  of  the  doctrinal  portions  of  the  Bible  will  be- 
more  or  less  instructed  thereby  in  the  doctrines  of  the  divinity 
of  Jesus  Christ,  the  eternal  punishment  of  the  wicked,  th& 
authority  of  the  priesthood,  the  binding  force  and  efficacy  of 
the  sacraments,  and  many  other  conflicting  sectarian  doc- 
trines. A  most  forcible  demonstration  of  the  accuracy  of  this 
statement  is  found  in  certain  reports  of  the  American  Bible 
Society  of  its  work  in  Catholic  countries  (referred  to  in  one  of 
the  arguments),  in  which  instances  are  given  of  the  conversion 
of  several  persons  from  "Romanism"  through  the  reading  of 
the  Scriptures  alone;  that  is  to  say,  the  reading  of  the  Prot- 
estant, or  King  James,  version  of  the  Bible  converted  Catho- 
lics to  Protestants  without  the  aid  of  comment  or  exposition. 
In  those  cases  the  reading  of  the  Bible  certainly  was  sectarian 
instruction.  We  do  not  know  how  to  frame  an  argument  in 
support  of  the  proposition  that  the  reading  thereof  in  the  dis- 
trict schools  is  not  also  sectarian  instruction. 

It  should  be  observed,  in  this  connection,  that  the  above 
views  do  not,  as  counsel  seemed  to  think  they  may,  banish 
from  the  district  schools  such  text-books  as  are  founded  upon 
the  fundamental  teachings  of  the  Bible,  or  which  contain  ex- 
tracts therefrom.  .  Such  teachings  and  extracts  pervade  and 
ornament  our  secular  literature,  and  are  important  element* 
in  its  value  and  usefulness.  Such  text-books  are  in  the  school* 
for  secular  instruction,  and  rightly  so;  and  the  constitutional 
prohibition  of  sectarian  instruction  does  not  include  them,  even 
though  they  may  contain  passages  from  which  some  inferences 
of  sectarian  doctrine  might  possibly  be  drawn. 

Furthermore,  there  is  much  in  the  Bible  which  cannot  justly 
be  characterized  as  sectarian.  There  can  be  no  valid  objection 
to  the  use  of  such  matter  in  the  secular  instruction  of  the 
pupils.  Much  of  it  has  great  historical  and  literary  value, 
which  may  be  thus  utilized  without  violating  the  constitu- 
tional prohibition.  It  may  also  be  used  to  inculcate  good 
morals,  —  that  is,  our  duties  to  each  other,  —  which  may  and 
ought  to  be  inculcated  by  the  district  schools.    No  more  com- 
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plete  code  of  morals  exists  than  is  contained  in  the  New  Tes- 
tament, which  reaffirms  and  emphasizes  the  moral  ohligationa 
laid  down  in  the  Ten  Commandments.  Concerning  the  fun- 
damental principles  of  moral  ethics,  the  religious  sects  do  not 
disagree. 

6.  It  is  urged  on  behalf  of  the  school  board  that  the  consti- 
tution must  be  interpreted  in  the  light  of  the  surrounding  cir- 
cumstances existing  when  it  was  framed  and  adopted,  and 
that  contemporaneous  exposition  thereof  is  of  great  authority. 
Cases  in  this  court  and  elsewhere  are  cited  to  these  proposi- 
tions. Undoubtedly  they  are  correct  rules  of  interpretation, 
applicable  alike  to  constitutions,  statutes,  and  all  written  in- 
struments, where  the  language  employed  is  of  uncertain  im- 
port; but  if  the  words  of  the  instrument  are  unambiguous 
there  is  no  room  for  construction  outside  the  words  themselves, 
and  the  above  rules  cease  to  be  controlling  or  important.  It 
is  proper,  however,  to  consider  the  constitutional  prohibition 
in  the  light  of  such  rules  of  interpretation. 

On  the  subject  of  contemporaneous  exposition,  counsel  refer 
US  to  the  uniform  action  of  the  department  of  public  instruc- 
tion in  this  state  from  1858  to  the  present  time,  recommend- 
ing the  Bible  as  a  text-book  in  the  district  schools,  as  evidence 
that  the  constitutional  provision  under  consideration  was  not 
understood  by  the  framers  of  that  instrument,  or  the  people 
who  adopted  it,  as  excluding  from  such  schools  the  reading  of 
the  Bible.  The  action  of  that  department  upon  the  subject, 
showing,  as  it  does,  the  opinions  of  the  eminent  scholars  and 
teachers  who  have  presided  over  it  for  a  long  series  of  years,  is 
entitled  to  great  weight,  and  on  a  doubtful  question  of  construc- 
tion would  doubtless  be  held  controlling.  But  we  do  not 
think  the  true  interpretation  of  the  constitutional  provision 
under  consideration  is  doubtful  or  uncertain,  or  that  any  ex- 
traneous aid  is  required  in  order  to  interpret  it  correctly. 
Hence  our  judgment  cannot  properly  be  controlled  by  the 
action  of  the  department  of  public  instruction  or  the  opinions 
of  its  learned  chiefs.  The  fact  probably  is,  that  the  practice 
of  Bible-reading  in  the  district  schools  was  not  seriously  chal- 
lenged at  the  outset,  and  not  subjected  to  close  legal  scrutiny 
until  the  policy  of  the  department  had  become  fixed.  It  was 
but  natural  that  such  policy  should,  to  some  extent  at  least, 
be  thereafter  adhered  to. 

It  is  further  said  that  the  practice  of  reading  the  Bible  in 
the  district  schools  prevailed  generally  after  the  adoption  of 
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the  constitution.  This  is  claimed  to  be  a  most  persuasive 
fact,  showing  that  it  was  not  the  intention  of  the  framers  of 
the  constitution,  and  the  people,  to  prohibit  the  practice.  We 
do  not  know  how  the  fact  was,  but  we  must  be  permitted  to 
doubt  whether  the  practice  was  ever  a  general  one  in  the  dis- 
trict schools  of  the  state.  We  are  quite  confident  that  it  is 
not  so  at  the  present  time.  It  was  said  in  argument,  and  not 
denied,  that  the  practice  does  not  prevail  in  the  public  schools 
in  any  of  the  larger  cities  in  the  state.  But  were  the  fact  other- 
wise, for  the  reasons  above  stated  it  would  not  be  controlling. 

It  may  not  be  uninstructive  to  consider,  somewhat,  certain 
other  circumstances,  existing  when  the  constitution  was 
adopted,  which  may  fairly  be  presumed  to  have  influenced 
the  inserting  therein  of  the  provision  against  "  sectarian  in- 
struction "  in  the  district  schools.  The  early  settlers  of 
Wisconsin  came  chiefly  from  New  England  and  the  Middle 
States.  They  represented  the  best  religious,  intellectual,  and 
moral  culture,  and  the  business  enterprise  and  sagacity,  of  the 
people  of  the  states  from  whence  they  came.  They  found  here 
a  territory  possessing  all  the  elements  essential  to  the  develop- 
ment of  a  great  state.  They  were  intensely  desirous  that  the 
future  state  should  be  settled  and  developed  as  rapidly  as  pos- 
fiible.  They  chose  from  their  number  wise,  sagacious,  Chris- 
tian men,  imbued  with  the  sentiments  common  to  all,  to  frame 
their  constitution.  The  convention  assembled  at  a  time  when 
immigration  had  become  very  large  and  was  constantly  in- 
creasing. The  immigrants  came  from  nearly  all  the  countries 
of  Europe,  but  most  largely  from  Germany  and  Ireland.  As  a 
class,  they  were  industrious,  intelligent,  honest,  and  thrifty,  — 
just  the  material  for  the  development  of  a  new  state.  Besides, 
they  brought  with  them,  collectively,  much  wealth.  They 
■were  also  religious  and  sectarian.  Among  them  were  Catholics, 
Jews,  and  adherents  of  many  Protestant  sects.  These  immi- 
grants were  cordially  welcomed,  and  it-  is  manifest  the  con- 
vention framed  the  constitution  with  reference  to  attracting 
them  to  Wisconsin.  Many,  perhaps  most,  of  these  immigrants 
came  from  countries  in  which  a  state  religion  was  maintained 
and  enforced,  while  some  of  them  were  non-conformists,  and 
had  suff'ered  under  the  disabilities  resulting  from  their  re- 
jection of  the  established  religion.  What  more  tempting 
inducement  to  cast  their  lot  with  us  could  have  been  held  out 
to  them  than  the  assurance  that,  in  addition  to  the  guaranties 
of  the  right  of  conscience  and  of  worship  in  their  own  way, 
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the  free  district  schools  in  which  their  children  were  to  be  or 
might  be  educated  were  absolute  common  ground,  where  the 
pupils  were  equal,  and  where  sectarian  instruction,  and  with 
it  sectarian  intolerance,  under  which  they  had  smarted  in  the 
old  country,  could  never  enter?  "Such  were  the  circumstances 
surrounding  the  convention  which  framed  the  constitution.  In 
the  light  of  them,  and  with  a  lively  appreciation  by  its  mem- 
bers of  the  horrors  of  sectarian  intolerance,  and  the  priceless 
•value  of  perfect  religious  and  sectarian  freedom  and  equality, 
is  it  unreasonable  to  say  that  sectarian  instruction  was  thus 
■excluded,  to  the  end  that  the  child  of  the  Jew  or  Catholic  or 
Unitarian  or  Universalist  or  Quaker  should  not  be  compelled 
to  listen  to  the  stated  reading  of  passages  of  Scripture  which 
Are  accepted  by  others  as  giving  the  lie  to  the  religious  faith 
and  belief  of  their  parents  and  themselves? 

It  is  argued  that  the  reading  of  the  Bible  in  the  district 
«chools  is  not  included  in  the  constitutional  prohibition  of 
€ectarian  instruction  therein,  because  the  Bible  is  not  spe- 
cifically mentioned  in  the  constitution.  It  is  said  that  if  it 
was  intended  that  such  reading  was  to  be  excluded,  it  would 
have  been  so  provided  in  direct  terms.  The  argument  may  be 
plausible,  but  is  believed  to  be  unsound.  Constitutions  deal 
with  general  principles  and  policies,  and  do  not  usually  de- 
scend to  a  specification  of  particulars.  Such  is  the  character 
of  the  provision  in  question.  In  general  terms  it  excludes 
sectarian  instruction,  and  the  exclusion  includes  all  forms  of 
such  instruction.  Its  force  would  or  might  have  been  weak- 
ened had  the  attempt  been  made  to  specify  therein  all  the 
methods  by  which  such  instruction  may  be  imparted. 

We  have  a  statute  upon  this  general  subject  which  must  not 
be  overlooked.  Section  3,  chapter  251,  Laws  of  1883,  amend- 
ing section  514,  Revised  Statutes,  provides  that  in  cities  "no 
text-books  shall  be  permitted  in  any  free  public  schools  which 
will  have  a  tendency  to  inculcate  sectarian  ideas."  Of  course, 
this  applies  to  the  public  schools  of  the  city  of  Edgerton. 
This  statute  certainly  emphasizes  the  constitutional  prohibi- 
tion, although  it  may  not  extend  its  scope.  It  is,  in  effect,  a 
legislative  declaration  that  the  use  of  text-books  which  have 
"  a  tendency  to  inculcate  sectarian  ideas  "  is  sectarian  instruc- 
tion, prohibited  by  the  constitution. 

For  the  reasons  above  stated,  we  cannot  doubt  that  the  use 
of  the  Bible  as  a  text-book  in  the  public  schools,  and  the  stated 
reading  thereof  in  such  schools,  without  restriction,  "  has  a 
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tendency  to  inculcate  sectarian  ideas,"  and  is  sectarian  in- 
Btruction  within  the  meaning  and  intention  of  the  constitutiott 
and  the  statute. 

7.  The  answer  of  the  respondent  states  that  the  relators' 
children  are  not  compelled  to' remain  in  the  school-room  while 
the  Bible  is  being  read,  but  are  at  liberty  to  withdraw  there- 
from during  the  reading  of  the  same.  For  this  reason,  it  is 
claimed  that  the  relators  have  no  good  cause  for  complaint, 
even  though  such  reading  be  sectarian  instruction.  We  can- 
not give  our  sanction  to  this  position.  When,  as  in  this  case, 
a  small  minority  of  the  pupils  in  the  public  school  is  excluded, 
for  any  cause,  from  a  stated  school  exercise,  particularly  when 
such  cause  is  apparent  hostility  to  the  Bible,  which  a  majority^ 
of  the  pupils  have  been  taught  to  revere,  from  that  moment 
the  excluded  pupil  loses  caste  with  his  fellows,  and  is  liable- 
to  be  regarded  with  aversion,  and  subjected  to  reproach  and 
insult.  But  it  is  a  suflficient  refutation  of  the  argument,  that 
the  practice  in  question  tends  to  destroy  the  equality  of  tha 
pupils  which  the  constitution  seeks  to  establish  and  protect,, 
and  puts  a  portion  of  them  to  serious  disadvantage  in  many 
ways  with  respect  to  the  others. 

8.  The  foregoing  views  render  unnecessary  any  extended 
discussion  of  the  question  whether  such  reading  of  the  Bible 
is  or  may  be  a  violation  of  the  rights  of  conscience  guaranteed 
by  section  18  of  the  bill  of  rights:  Const.,  art.  1.  There  has 
been  considerable  discussion  concerning  the  limitations  of 
that  right.  That  there  are  limitations  thereto  must  be  con- 
ceded. For  example,  a  Morman  may  believe  that  the  practice 
of  polygamy  is  a  religious  duty;  yet  no  court  would  regard  his 
conscience  in  that  behalf  for  a  moment,  should  he  put  his  be- 
lief into  practice. 

The  petition  alleges  that,  in  addition  to  their  objections  to- 
the  King  James  version,  the  relators  have  conscientious  scru- 
ples against  the  reading  of  any  version  of  the  Bible  to  their 
children,  either  in  the  district  schools  or  elsewhere,  without 
authoritative  note,  comment,  or  exposition,  because  the  prac- 
tice may  lead  their  children  to  adopt  dangerous  errors,  and 
irreligious  faith,  practice,  and  worship.  When  we  remember 
that  wise  and  good  men  have  struggled  and  agonized  through 
the  centuries  to  find  the  correct  interpretation  of  the  Scrip- 
tures, employing  to  that  end  all  the  resources  of  great  intel- 
lectual power,  profound  scholarship,  and  exalted  spiritual 
attainment,  and  yet  with  such  widely  divergent  results;  and 
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further,  that  the  relators  conscientiously  believe  that  their 
church  furnishes  them  means,  and  the  only  means,  of  correct 
and  infallible  interpretation,  —  we  can  scarcely  say  their  con- 
•scientious  scruples  against  the  reading  of  any  version  of  the 
Bible  to  their  children,  unaccompanied  by  such  interpretation, 
-are  entitled  to  no  consideration. 

But,  however  this  may  be,  it  may  safely  be  said,  and  noth- 
ing further  need  be  said  upon  the  subject,  that  when  a  man's 
<5onscience  coincides  with  the  law,  and  he  obeys  its  dictates, 
he  will  be  protected. 

9,  Whether  the  reading  of  the  Bible  in  the  public  schools  is 
religious  worship,  and  whether  it  constitutes  the  school-house, 
for  the  time  being,  a  place  of  worship,  and  if  so,  whether  such 
reading  during  school  hours  as  a  school  exercise,  against  the 
consent  of  a  tax-payer,  compels  him  to  support  a  place  of  wor- 
«hip,  within  the  meaning  of  section  18  of  the  bill  of  rights,  are 
<juestion3  which  will  not  be  here  discussed.  These  questions 
are  considered  in  an  opinion  by  Mr.  Justice  Cassoday,  filed 
herewith. 

10.  A  number  of  cases  in  different  states,  supposed  to  have 
a  bearing  upon  the  main  question  here  considered  and  deter- 
mined, have  been  cited,  and  quotations  made  therefrom  at 
considerable  length  by  the  respective  counsel,  and  by  the  cir- 
cuit judge  in  his  elaborate  opinion  overruling  the  demurrer  to 
the  answer.  None  of  the  states  in  which  those  decisions  were 
made  seem  to  have  in  their  constitutions  a  direct  prohibition 
•of  sectarian  instruction  in  the  public  schools.  It  is  believed 
"that  this  state  was  the  first  which  expressly  embodied  the 
prohibition  in  its  fundamental  law,  and  we  are  not  aware  of 
Any  direct  adjudication  of  the  question  under  consideration, 
by  any  court  previously  to  Judge  Bennett's  decision  in  this 
case,  except  (as  we  are  informed)  the  late  Judge  Stewart  de- 
cided, in  some  case  before  him  in  tiie  circuit  court  of  Sauk 
•County  (but  at  what  time  we  are  not  advised),  that  the  con- 
■ctitution  prohibits  the  reading  of  the  Bible  in  the  district 
schools.  Practically,  therefore,  we  are  now  determining  a 
^juestion  of  first  impression,  and  it  must  necessarily  be  deter- 
mined upon  general  principles  of  law.  Cases  from  which  only 
mere  inferences,  more  or  less  remote,  can  be  deduced,  afford 
but  little  aid  to  correct  judgment  in  this  case.  Hence  the 
cases  cited  have  not  been  specially  referred  to  in  this  opinion. 
£ome  of  them  are  nearer  in  point  on  the  question  considered 
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by  Mr.  Justice  Cassoday,  and  he  has  referred  to  and  com-* 
mented  upon  them  in  his  opinion. 

11.  The  drift  of  some  remarks  in  the  argument  of  counsel 
for  the  respondent,  and  perhaps  also  in  the  opinion  of  Judge 
Bennett,  is,  that  the  exclusion  of  Bible-reading  from  the  district 
schools  is  derogatory  to  the  value  to  the  Holy  Scriptures,  a 
blow  to  their  influence  upon  the  conduct  and  consciences  of 
men,  and  disastrous  to  the  cause  of  religion.  We  most  em- 
phatically reject  these  views.  The  priceless  truths  of  the 
Bible  are  best  taught  to  our  youth  in  the  church,  the  Sabbath 
and  parochial  schools,  the  social  religious  meetings,  and  above 
all,  by  parents  in  the  home  circle.  There  those  truths  may 
be  explained  and  enforced,  the  spiritual  welfare  of  the  child 
guarded  and  protected,  and  his  spiritual  nature  directed  and 
cultivated,  in  accordance  with  the  dictates  of  the  parental 
conscience.  The  constitution  does  not  interfere  with  such 
teaching  and  culture.  It  only  banishes  theological  polemics 
from  the  district  schools.  It  does  this,  not  because  of  any  hos- 
tility to  religion,  but  because  the  people  who  adopted  it  be- 
lieved that  the  public  good  would  thereby  be  promoted,  and 
they  so  declared  in  the  preamble.  Religion  teaches  obedi- 
ence to  law,  and  flourishes  best  where  good  government  pre- 
vails. The  constitutional  prohibition  was  adopted  in  the 
interests  of  good  government;  and  it  argues  but  little  faith  in 
the  vitality  and  power  of  religion  to  predict  disaster  to  its 
progress  because  a  constitutional  provision,  enacted  for  such 
a  purpose,  is  faithfully  executed. 

The  order  of  the  circuit  court  overruling  the  demurrer  of 
the  relators  to  the  answer  of  the  school  board  must  be  re- 
versed, and  the  cause  remanded,  with  directions  to  that  court 
to  give  judgment  for  the  relators  on  the  demurrer,  awarding  a 
peremptory  writ  of  mandamus,  as  prayed  in  the  petition. 

Cassoday,  J.  The  gravity  of  the  questions  involved  in  thia 
case  is  fully  appreciated.  They  have  received  the  careful 
consideration  of  all  the  members  of  the  court.  The  writing 
of  the  formal  opinion  has  fallen  to  the  lot  of  Mr.  Justice  Lyon. 
At  his  suggestion,  a  separate  presentation  of  one  branch  of 
the  case  is  here  made.  Before  entering  upon  its  direct  dis- 
cussion, however,  but  as  leading  to  it,  a  few  general  observa- 
tions may  not  be  wholly  unprofitable. 

It  is  undoubtedly  true,  as  once  observed  by  Mr.  Justice^ 
Baldwin,  that  "in  the  construction   of  the  constitution  wd 
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must  look  to  the  history  of  the  times,  and  examine  the  state 
of  things  existing  when  it  was  framed  and  adopted,  to  ascer- 
tain the  old  law,  the  mischief,  and  the  remedy":  Rhode 
Inland  V.  Massachusetts,  12  Pet.  723.  A  few  years  later,  Mr, 
Justice  Story  said:  "Perhaps  the  safest  rule  of  interpretation, 
after  all,  will  be  found  to  be  to  look  to  the  nature  and  objects 
of  the  particular  powers,  duties,  and  rights,  with  all  the  lights 
and  aids  of  contemporary  history;  and  to  give  to  the  words 
of  each  just  such  operation  and  force,  consistent  with  their 
legitimate  meaning,  as  may  fairly  secure  and  attain  the  enda 
proposed":  Prigg  v.  Pennsylvania,  16  Pet.  610,  611.  These 
observations  were,  of  course,  made  with  reference  to  our  fed- 
eral constitution,  but  they  are  equally  applicable  to  our  state 
constitution.  In  so  far  as  the  rules  there  suggested  may  aid 
in  the  construction  of  the  provisions  of  our  constitution  here 
involved,  they  may  properly  be  invoked.  It  is  probably  in 
this  view  that  counsel  have  dwelt  so  extensively  upon  the 
history  of  the  Christian  church,  and  its  status  under  dififerent 
charters  and  constitutions;  although  much  of  it  has  a  very 
remote,  if  any,  bearing  upon  the  questions  here  presented. 

All  are  familiar  with  the  fact  that  the  Jews,  in  the  time  of 
the  apostles,  were  divided  into  "  the  sect  of  the  Sadducees," 
and  "the  sect  of  the  Pharisees."  Paul  declared,  in  the 
presence  of  Agrippa,  "that,  after  the  straitest  sect"  of  their 
religion,  he  had  "lived  a  Pharisee";  and  when  Tertullus 
charged  him  with  being  "a  ringleader  of  the  sect  of  the 
Nazarenes,"  he  boldly  confessed  "  that  after  the  way  which 
they"  called  "heresy,"  or  as  the  new  version  has  it,  "a  sect," 
he  had  worshiped  or  served  the  God  of  his  fathers;  and  after- 
wards, to  the  "  chief  of  the  Jews,"  at  Rome,  he  discoursed 
"  concerning  this  sect,"  and  persuaded  "  them  concerning 
Jesus,  both  from  the  law  of  Moses  and  from  the  prophets." 
Of  course,  "the  sect  of  the  Nazarenes"  subsequently  acquired 
the  more  honorable  name  of  "Christians."  As  the  centuries 
rolled  on,  and  Christians  became  more  numerous,  disputes 
arose  among  themselves,  from  time  to  time,  in  matters  of 
faith,  doctrine,  practice,  and  interpretation  of  certain  passages 
of  Scripture;  and  these  led  to  repeated  divisions  and  sub- 
divisions, until  the  different  sects  of  Christians  became  very 
numerous.  There  is  no  purpose  here  of  indicating  that  the 
Holy  Scriptures, — the  Old  and  New  Testament,  —  if  consid- 
ered as  a  whole  and  fully  comprehended,  would  exclude  from 
the  promises  therein  contained  any  of  the  human  race  com- 
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plying  with  the  essential  conditions  therein  prescribed;  but 
since  every  translation  made  by  man  must  be  more  or  less 
imperfect,  and  since  the  application  of  particular  passages  is 
liable  to  be  made  with  partial  apprehension  and  biased  or 
even  distorted  judgment,  it  is  easy  to  perceive  how  texts  of 
Scripture  may  be  read  with  such  an  emphasis  and  tone  as  to 
become  excessively  sectarian.  While  the  members  of  any 
particular  sect  may  be  willing  to  have  one  of  their  own  num- 
ber read  the  Bible  in  the  public  schools,  yet  they  are  not 
always  willing  to  concede  the  same  to  a  member  of  a  sect 
believing  in  an  opposite  faith  or  doctrine.  But  the  law  is 
impartial,  and  has  given  no  rights  to  any  one  sect  that  are 
not  equally  secured  to  every  other. 

The  relation  of  the  church  to  the  Scriptures  has  been  a  subject 
of  controversy  ever  since  the  Reformation.  Upon  that  question 
even  Protestants  have  differed.  Some  have  gone  so  far  as  to  say 
that  "the  Bible,  and  the  Bible  only,  is  the  religion  of  Protest- 
ants"; while  others  have  declared  that  "the  living  church  is 
more  than  the  dead  Bible,  for  it  is  the  Bible  and  something  more." 
The  relations  of  church  and  state  have  been  the  subject  of  dis- 
cussion for  many  centuries;  and  at  certain  times,  and  in  certain 
nations  of  Europe,  one  particular  sect  has  been  the  established 
church.of  the  state,  and  at  other  times  or  in  other  nations  the  be- 
lief of  some  other  sect  has  been  the  established  religion;  while 
other  sects,  not  so  favored,  were  either  exterminated  altogether 
or  permitted  to  remain  on  conditions  more  or  less  disagree- 
able and  humiliating.  These  discriminations  naturally  gene- 
rated bitterness,  enmities,  and  even  cruel  war  among  brethren. 
Many  of  the  early  immigrants  to  this  country  had  felt  the 
despotism  of  such  intolerance,  and  came  hither  in  consequence 
of  it.  They  came  from  different  countries  of  Europe,  and 
consequently  had  experienced  different  types  of  intolerance. 
Some  of  them  were  as  narrow-minded  in  such  matters  as  their 
oppressors  had  been,  and  hence  no  sooner  acquired  civil  power 
than  they  themselves  became  intolerant  towards  all  sects  ex- 
cept their  own. 

Such  divisions,  controversies,  and  contentions  among  pro- 
fessing Christians  were  supposed  by  many  to  be  repugnant  to 
the  sublime  teachings  and  fraternal  spirit  revealed  to  the 
world  through  Jesus  Christ.  Many  of  the  colonists — espe- 
cially when  they  came  to  the  formation  of  state  governments 
—  proved  to  be  sufficiently  broad  and  liberal  to  exact  nothing 
for  themselves  or  their  particular  sect  that  they  were  unwill- 
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ing  to  grant  to  every  other  citizen  and  his  particular  sect. 
This  benign  spirit  seemed  to  extend  as  its  wisdom  became 
more  manifest  by  experience.  True,  the  constitution  of  South 
Carolina  adopted  in  1778  declared  that  the  "  Christian  Prot- 
estant religion"  was  the  "established  religion  "  of  that  state; 
but  that  was  modified  in  1790,  so  as  to  secure  freedom  and 
prevent  discrimination  or  preference  in  worship  or  religion. 
The  constitution  of  North  Carolina  of  1776  excluded  from 
office  all  non-believers  in  the  Protestant  religion  or  the  divine 
authority  of  the  Old  or  New  Testament;  while  the  constitution 
of  Delaware  of  the  same  year  made  every  official  subscribe  to 
a  confession  of  faith;  but  that  was  abrogated  sixteen  years 
afterwards,  and  equal  protection  was  extended  to  all  sects.  So 
the  first  constitutions  of  Maryland,  Massachusetts,  and  New 
Hampshire,  and  later,  of  Connecticut,  provided  for  the  sup- 
port, by  taxation  or  otherwise,  of  the  Christian  or  Protestant 
Christian  religion,  with  more  or  less  toleration  guaranteed  to 
other  sects.  Such  direct  sanction  and  toleration  seem  to  have 
been  inspired  by  a  lingering  attachment  for,  or  a  sympathy 
with,  the  European  theory  of  union  between  church  and  state. 
But  the  several  states  of  New  Jersey,  New  York,  Pennsylvania, 
Vermont,  and  Virginia,  from  the  first,  and  later,  Maine  and 
Rhode  Island,  of  the  New  England  states,  and  every,  or  nearly 
every,  state  admitted  into  the  Union  after  the  organization  of 
the  federal  government,  expressly  secured,  in  effect,  in  their 
respective  state  constitutions,  the  equal  freedom  of  every  re- 
ligious sect,  organization,  and  society,  with  a  guaranty  against 
preference  or  discrimination.  So  firm  had  become  the  public 
conviction  in  favor  of  a  broad  liberality  and  equal  protection 
in  such  matters,  at  the  time  of  the  organization  of  our  national 
government,  that  although  the  federal  constitution  as  origi- 
nally adopted  did  not  mention  or  refer  to  the  subject,  yet 
the  first  session  of  the  first  Congress  proposed  the  first  amend- 
ment to  that  instrument,  prohibiting  Congress  from  making 
any  "  law  respecting  an  establishment  of  religion,  or  prohibit- 
ing the  free  exercise  thereof,"  notwithstanding  no  power  had 
therein  been  granted  to  enact  such  a  law,  and  no  such  law 
•could  be  legally  enacted  without  such  grant  of  power  first 
being  made. 

The  learned  counsel  for  the  school  board  contends,  in  effect, 
that  the  third  of  the  "articles  of  compact  between  the  original 
«tates  and  the  people  and  states"  carved  out  of  the  old  North- 
west Territory  is  still  in  force  in  Wisconsin;  and  that  under 
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it  this  state  is  required  and  bound  to  directly  foster  and  en- 
courage "  religion,"  through  schools  and  education.  Assum- 
ing such  to  be  the  meaning  of  the  article,  —  which  is,  to  say 
the  least,  debatable,  —  still  it  is  only  necessary  here  to  say, 
in  addition  to  what  is  said  by  my  associate,  that  by  the  adop- 
tion of  our  state  constitution  and  the  admission  of  the  slat© 
into  the  Union,  that  article  became  superseded,  and  ceased  to 
be  longer  in  force.  This  has,  in  effect,  been  firmly  settled  by 
the  repeated  decisions  of  the  supreme  court  of  the  United 
States:  Pollard  v.  Hagan,  3  How.  212;  Permoli  v.  First  Muni- 
cipality, 3  How.  609;  Strader  v.  Graham,  10  How.  94,  97; 
Escanaha  etc.  Co.  v.  Chicago,  107  U.  S.  678;  Cardwell  v.  Ameri- 
can R.  Bridge  Co.,  113  U.  S.  205;  Ruse  v.  Glover,  119  U.  S.  543; 
Sands  v.  Manistee  R.  Imp.  Co.,  123  U.  S.  288;  Willamette  Iron 
Bridge  Co.  v.  Hatch,  125  U.  S.  9. 

The  question,  therefore,  recurs,  whether  the  provisions  of  our 
state  constitution  here  involved,  when  construed  with  reference 
to  the  evils,  or  supposed  evils,  thereby  sought  to  be  suppressed, 
and  the  object  or  purpose  thereby  eought  to  be  secured,  per- 
mitted or  prohibited  the  stated  reading  of  the  Bible  as  a  text- 
book in  the  public  schools. 

Wisconsin,  as  one  of  the  later  states  admitted  into  the  Union, 
having  before  it  the  experience  of  others,  and  probably  in  view 
of  its  heterogeneous  population,  as  mentioned  in  the  opinion  of 
my  associate,  has,  in  her  organic  law,  probably  furnished  a  more 
complete  bar  to  any  preference  for,  or  discrimination  against, 
any  religious  sect,  organization,  or  society  than  any  other  state 
in  the  Union.  Our  state  constitution  expressly  prohibits  any  re- 
ligious test  as  a  qualification  for  office,  or  the  exclusion  of  any 
witness  in  consequence  of  his  religious  opinion:  Sec.  19,  art.  1. 
Aside  from  the  clause  just  referred  to,  and  the  one  against 
sectarian  instruction  so  fully  considered  by  my  brother  Lyon, 
our  state  constitution  provides  that,  —  1.  "  The  right  of  every 
man  to  worship  Almighty  God  according  to  the  dictates  of  his 
own  conscience  shall  never  be  infringed  ";  2.  "  Nor  shall  any 
man  be  compelled  to  attend,  erect,  or  support  any  place  of 
worship,  or  to  maintain  any  ministry,  against  his  consent"; 
3.  "  Nor  shall  any  control  of  or  interference  with  the  rights  of 
conscience  be  permitted,  or  any  preference  be  given  by-law  to 
any  religious  establishments  or  modes  of  worship ";  4.  "  Nor 
shall  any  money  be  drawn  from  the  treasury,  for  the  benefit 
of  religious  societies,  or  religious  or  theological  seminaries  ": 
Sec.  18,  art.  1.     The  decisions  of  courts  in  states  having  no 
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Buch  constitutional  prohibition,  of  course,  can  have  no  appli- 
oation  to  the  case  at  bar. 

The  question  thus  presented  is  not  one  of  sectarian  predilec- 
tion, nor  of  religious  belief,  nor  of  theological  conception,  nor  of 
Bentiment,  but  one  of  fundamental  law.  It  is  no  part  of  the 
duty  of  this  court  to  make  or  unmake,  but  simply  to  construe 
this  provision  of  the  constitution.  All  questions  of  political  and 
governmental  ethics,  all  questions  of  policy,  must  be  regarded 
as  having  been  fully  considered  by  the  convention  which 
framed,  and  conclusively  determined  by  the  people  who 
adopted,  the  constitution  more  than  forty  years  ago.  The  oath 
of  every  oflBcial  in  the  state  is  to  support  that  constitution  as 
it  is,  and  not  as  it  might  have  been:  Wisconsin  Cent.  R.  R.  Co. 
V.  Taylor  Co.,  52  Wis.  58;  Lake  Co.  v.  Rollins,  130  U.  S.  672. 
That  oath  is  to  be  kept  sacred,  with  strict  integrity  of  purpose, 
and  without  any  sectarian,  religious,  or  political  bias  or  equiv- 
ocation. 

In  considering  the  meaning  of  the  section  of  the  constitution 
quoted,  we  are  to  remember  that  canon  of  construction  ad- 
verted to  by  my  associate,  and  aptly  expressed  by  Marshall, 
C.  J.,  in  these  words:  "Although  the  spirit  of  an  instrument, 
especially  of  a  constitution,  is  to  be  respected  not  less  than  its 
letter,  yet  the  spirit  is  to  be  collected  chiefly  from  its  words. 
It  would  be  dangerous  in  the  extreme  to  infer  from  extrinsic 
circumstances  that  a  case  for  which  the  words  of  an  instru- 
ment expressly  provide  shall  be  exempt  from  its  operation  ": 
Sturges  v.  Crowninshield,  4  Wheat.  202.  Similar  expressions 
have  come  to  us  from  the  same  court  within  a  year.  "  If  the 
words  convey  a  definite  meaning  which  involves  no  absurdity, 
nor  any  contradiction  of  other  parts  of  the  instrument,  then 
that  meaning  apparent  on  the  face  of  the  instrument  must  be 
accepted,  and  neither  the  courts  nor  the  legislature  have  the 
right  to  add  to  it  or  take  from  it":  Lake  Co.  v.  Rollins^  130 
U.  S.  670. 

The  first  and  third  clauses  of  the  section  of  the  constitution 
quoted  are  similar  in  their  scope,  and  may  therefore  be  con- 
sidered together.  They  read:  1.  "The  right  of  every  man  to 
worship  Almighty  God  according  to  the  dictates  of  his  own 
conscience  shall  never  be  infringed."  3.  "Nor  shall  any  con- 
trol of  or  interference  with  the  rights  of  conscience  be  permitted, 
or  any  preference  be  given  by  law  to  any  religious  establish- 
ments or  modes  of  worship."  This  language  is  quite  similar 
to,  and  may  have  been  taken  in  part  from,  the  constitution  of 
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Pennsylvania,  as  well  as  other  states.  In  commenting  upon 
a  similar  clause  in  the  Pennsylvania  constitution,  in  the  cele- 
brated Girard  will  case,  Mr.  Justice  Story,  speaking  for  tlie 
whole  court,  observed:  "  Language  more  comprehensive  for  the 
complete  protection  of  every  variety  of  religious  opinion  could 
scarcely  be  used;  and  it  must  have  been  intended  to  extend 
equally  to  all  sects,  whether  they  believed  in  Christianity  or 
not,  and  whether  they  were  Jews  or  infidels.  So  that  we  are  com- 
pelled to  admit  that  although  Christianity  be  a  part  of  the 
common  law  of  the  state,  yet  it  is  so  in  this  quaHfied  sense, 
that  its  divine  origin  and  truth  are  admitted,  and  therefore  it 
is  not  to  be  maliciously  and  openly  reviled  and  blasphemed 
against,  to  the  annoyance  of  believers  or  the  injury  of  the  pub- 
lic. Such  was  the  doctrine  of  the  supreme  court  of  Pennsyl- 
vania in  Updegraph  v.  Com.,  11  Serg.  &  R.  394":  Vidal  v. 
Oirard's  ExWs,  2  How.  198.  In  commenting  upon  a  similar 
clause  in  the  Ohio  constitution,  Mr.  Justice  Thurman,  speak- 
ing for  the  whole  court,  said:  "  We  sometimes  hear  it  said  that 
all  religions  are  tolerated  in  Ohio;  but  the  expression  is  not 
strictly  accurate.  Much  less  accurate  is  it  to  say  that  one  re- 
ligion is  a  part  of  our  law,  and  all  others  only  tolerated.  It  is 
not  by  mere  toleration  that  every  individual  here  is  protected 
in  his  belief  or  disbelief.  He  reposes,  not  upon  the  leniency 
of  government  or  the  liberality  of  any  class  or  sect  of  men,  but 
upon  his  natural,  indefeasible  rights  of  conscience,  which,  in 
the  language  of  the  constitution,  are  beyond  the  control  or  in- 
terference of  any  human  authority ":  Bloom  v.  Richards,  2 
Ohio  St.  390. 

In  considering  the  two  clauses  quoted  from  our  constitution, 
we  are  to  bear  in  mind  the  general  proposition,  conceded  by 
all,  that  our  state  constitution  is  not  a  grant  but  a  limitation 
of  powers:  State  ex  rel.  Graef  v.  Forest  Co.,  74  Wis.  615. 
Viewed  in  this  light,  and  it  will  readily  be  perceived  that  these 
clauses  operate  as  a  perpetual  bar  to  the  state,  and  each  of  the 
three  departments  of  the  state  government,  and  every  agency 
thereof,  from  the  infringement,  control,  or  interference  with  the 
individual  rights  of  every  person,  ae  indicated  therein,  or  the 
giving  of  any  preference  by  law,  to  any  religious  sect  or  mode 
of  worship.  They  presuppose  the  voluntary  exercise  of  such 
rights  by  any  person  or  body  of  persons  who  may  desire,  and 
by  implication  guarantee  protection  in  the  freedom  of  such  ex- 
ercise. We  neither  have  nor  can  have  in  this  state,  under  our 
present  constitution,  any  statutes  of  toleration,  nor  of  union. 
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directly  or  indirectly,  between  church  and  state,  for  the  sim- 
ple reason  that  the  constitution  forbids  all  such  preferences, 
and  guarantees  all  such  rights.  Buttheexerciseof  such  rights 
by  one  person,  or  any  given  number  of  persons,  cannot  be  so 
extended  as  to  interfere  with  the  exercise  of  similar  rights  by 
other  persons,  nor  so  far  as  to  prevent  the  legitimate  exercise 
of  the  police  powers  of  the  state  in  preserving  order,  securing 
good  citizenship,  the  administration  of  law,  and  the  sabbath 
as  a  day  of  rest:  Stansbury  v.  Marks,  2  Dall.  213;  Com.  v. 
Wolf,  3  Serg.  &  R.  48;  Com.  v.  Lesher,  17  Serg.  &  R.  155; 
McGatrick  v.  Wason,  4  Ohio  St.  566;  Simon's  ExWs  v.  Gratz,  2 
Pen.  &  W.  412;  23  Am.  Dec.  33;  Shover  v.  State,  10  Ark.  259; 
Ferriter  v.  Tyler,  48  Vt.  469;  State  ex  rel.  Walker  v.  Judge, 
39  La.  Ann.  132.  Such  statutes  come  within  no  constitutional 
prohibition,  and  are  founded  upon  an  impregnable  basis. 

The  two  clauses  mentioned  recognize  the  existence  of  dif- 
ferent religious  establishments  or  sects,  and  diflFerent  modes  of 
worship;  but  they  do  not  have  so  direct  a  bearing  upon  the 
question  here  presented  as  the  second  and  fourth  clauses, 
which  will  now  be  considered. 

The  second  clause  of  the  section  quoted  is  to  the  effect  that 
no  man  shall  *'  be  compelled  to  attend,  erect,  or  support  any 
place  of  worship,  or  to  maintain  any  ministry,  against  his 
consent."  Is  the  stated  reading  of  the  Bible  in  the  public 
schools,  as  a  text-book,  "  worship,"  within  the  meaning  of  this 
clause? 

As  indicated  in  the  clauses  already  considered,  the  word 
**  worship,"  as  here  used,  includes  any  and  every  mode  of 
worshiping  Almighty  God.  Webster  has  defined  it  as,  —  "  The 
act  of  paying  divine  honors  to  the  Supreme  Being;  religious 
reverence  and   homage;  adoration   paid  to  God,  or  a  being 

viewed  as  God 'The  worship  of  God  is  an  eminent 

part  of  religion,  and  prayer  is  a  chief  part  of  religious  wor- 
ship.'" Worcester  defines  it  as,  —  "3.  Adoration;  a  religious 
act  of  reverence;  honor  paid  to  the  Supreme  Being,  or  by 
heathen  nations  to  their  deities.  'Worship  consists  in  the 
performance  of  all  those  external  acts,  and  the  observance  of 
all  those  rites  and  ceremonies,  in  which  men  engage  with  the 
professed  and  sole  view  of  honoring  God.*  ....  'They  join 
their  vocal  worship  to  the  quire  of  creatures  wanting  voice.* 
....  4.  Honor;  respect;  civil  deference."  The  Imperial  de- 
fines it  as,  —  "4.  Chiefly  and  eminently,  the  act  of  paying 
divine  honors  to  the  Supreme  Being;  or  the  reverence  and  horn- 


62  State  v.  District  Board.  [Wisconsin, 

age  paid  to  him  in  religious  exercises,  consisting  in  adoration, 
confession,  prayer,  thanksgiving,  and  the  like."  The  Bible 
dictionary  declares  that  the  '*  worship  of  God,  both  spiritual 
and  visible,  private  and  public,  by  individuals,  families,  and 
communities,  ....  is  abundantly  commanded  in  His  Word." 
In  theology,  we  are  told  that  "  the  honor  which  is  due  in  a 
peculiar  sense  to  God  consists,  supremely,  in  religious  worship^ 
in  making  Him  the  object  of  our  supreme  affection,  and  ren- 
dering to  Him  our  supreme  obedience":  1  Dwight's  Thee 
555. 

Certainly,  the  reading  of  the  Holy  Scriptures  as  the  eternal 
Word  of  God,  in  obedience  to  the  often-repeated  injunction 
therein  contained,  whether  by  the  individual  in  private,  or  in 
the  family,  or  in  the  public  assembly,  is  an  essential  part  of 
divine  worship.  Every  sermon  is  based  upon  some  text  of 
Scripture.  Most  prayers  are  preceded  by  the  reading  of  some 
passage  of  Scripture,  as  an  intelligent  guide  to  the  thouglils 
of  the  worshiper  or  worshipers.  The  Sermon  on  the  Mount 
contains  the  prayer  taught  by  the  blessed  Lord,  Is  it  possible 
for  any  genuine  believer  in  the  Christian  religion  to  read,  or 
listen  to  the  reading  of,  that  sermon,  and  especially  that  prayer, 
without  being  filled  with  a  holy  sense  of  honor,  reverence, 
adoration,  and  homage  to  Almighty  God,  which  is  the  very 
essence  of  worship? 

We  must  hold  that  the  stated  reading  of  the  Bible,  in  the 
public  schools,  as  a  text-book,  may  be  "worship"  within  the 
meaning  of  the  clause  of  the  constitution  under  consideration. 
If,  then,  such  reading  of  the  Bible  is  worship,  can  there  be  any 
doubt  but  what  the  school-room  in  which  it  is  so  statedly  read- 
is  a  "place  of  worship,"  within  the  meaning  of  the  same 
clause  of  the  constitution? 

Counsel  seem  to  argue  that  such  place  of  worship  should  be 
confined  to  some  church  edifice,  or  place  where  the  members 
of  a  church  statedly  worship.  Some  of  the  earlier  constitu- 
tions, having  similar  clauses,  used  the  words  "building"  and 
"church."  Manifestly,  the  words  ''place  of  worship  "  were 
advisedly  used,  as  applicable  to  any  "place"  or  structure 
where  worship  is  statedly  held,  and  which  the  citizen  is 
"compelled  to  attend,"  or  the  tax-payers  are  compelled  to 
"erect  or  support."  The  mere  fact  that  only  a  small  fraction 
of  the  school  hours  is  devoted  to  such  worship  in  no  way 
justifies  such  use  as  against  an  objecting  tax-payer.  If  the 
right  be  conceded,  then  the  length  of  time  so  devoted  becomes 
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«  matter  of  discretion.  If  such  right  does  not  exist,  then  any 
length  of  time,  however  short,  is  forbidden.  Tlie  relators,  as 
tax-payers  of  the  district,  were  compelled  to  aid  in  the  erection 
of  the  school  building  in  question,  and  also  to  aid  in  the  sup- 
port of  the  school  maintained  therein:  Sanborn  and  Berryman's 
Ann.  Stats,  sees.  430,  430  a.  Being  thus  compelled  to  aid  in 
6uch  erection  and  support,  they  have  a  legal  right  to  object  to 
its  being  used  as  a  "place  of  worship."  In  fact,  it  has  been 
held  tbat  it  can  be  devoted  to  no  other  use,  as  against  an  object- 
ing tax-payer:  School  Dist.  v.  Arnold,  21  Wis.  657.  In  that  case 
a  temperance  society  obtained  permission  from  a  majority  of 
the  electors  present  at  a  school  meeting,  duly  called,  to  hold 
its  meetings  in  the  school-house;  but  it  was  held  that  such 
electors  had  no  autbority  to  thus  divert  its  use.  The  present 
chief  justice,  speaking  for  the  court,  among  other  things,  said: 
*'The  statute  has  not  given  the  board,  nor  the  electors  of  the 
district,  any  authority  to  permit  a  school-house  to  be  used  for 
meetings  of  the  Sons  of  Temperance,  or  anything  of  the  kind. 
So  the  action  of  the  electors  of  the  district  ....  was  wholly 
unauthorized,  and  furnished  no  defense  to  the  action."  To 
the  sameeflFect  are  Spencer  y.  Joint  School  Dist.,  15  Kan.  259; 
22  Am.  Rep.  268;  Dorton  v.  Henrn,  67  Mo.  301;  Scofield  v. 
Eighth  School  Dist.,  27  Conn.  499;  Weir  v.  Day,  35  Ohio  St. 
143.  There  are  cases  of  a  contrary  import,  but  it  is  very  cer- 
tain that,  as  against  an  objecting  tax-payer,  such'school-house 
cannot  be  devoted  to  a  use  expressly  forbidden  by  the  consti- 
tution of  the  state;  as,  for  instance,  as  a  place  of  worship. 

There  is  another  feature  of  the  clause  we  are  considering 
which  requires  attention.  Under  our  statutes  the  children  of 
the  relators  between  certain  ages,  were  bound  to  attend  some 
public  or  private  school  for  a  certain  period  of  each  year: 
Sanborn  and  Berryman's  Ann.  Stats.,  sec.  489  a;  Laws 
of  1879,  c.  121;  Laws  of  1882,  c.  298;  Laws  of  1887,  c.  73; 
superseded  by  Sanborn  and  Berryman's  Ann.  Stats,  sec.  489  b; 
Laws  of  1889,  c.  519.  In  the  case  of  a  poor  man  incapable 
of  educating  his  children  at  private  expense,  they  are  "com- 
pelled to  attend  "  such  school  without  the  consent  of  them- 
selves or  their  parents,  notwithstanding  it  is,  in  a  limited 
sense,  a  place  of  worship;  and  in  the  case  of  men  of  property, 
it  might  impose  an  unauthorized  burden.  This,  as  we  under- 
stand, is  prohibited  by  the  clause  of  the  constitution  we  i-.re 
considering. 

The  fourth  clause  of  the  section  of  the  constitution  quotiul 
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declares,  in  effect,  that  no  money  shall  "  be  drawn  from  th& 
treasury  for  the  benefit  of  religious  societies,  or  religious  or 
theological  seminaries."  As  argued  by  the  learned  counsel  for 
the  school  board,  the  word  "  treasury,"  in  this  clause,  proba'bly 
refers  to  the  state  treasury.  But  we  are  to  remember  that  thfr 
school  in  question  receives  annually  from  the  state  treasury 
its  proportionate  share,  not  only  of  the  school-fund  income: 
R.  S.,  sec.  554;  Laws  of  1885,  sec.  3,  c.  124;  and  Laws  of  1887^ 
c.  277;  but  also  of  the  one-mill  tax:  Sanborn  and  Berryman'a 
Ann.  Stats.,  sec.  1070  a;  Laws  of  1885,  c.  287.  The  question 
thus  recurs,  whether  the  money  thus  drawn  from  the  state 
treasury  for  the  maintenance  and  support  of  the  school  in 
question  is  for  the  benefit  of  a  religious  seminary,  within  the 
meaning  of  this  clause  of  the  constitution.  A  seminary  is- 
defined  by  Webster  as  a  "place  of  training;  institution  of 
education;  a  school,  academy,  college,  or  university,  in  which 
young  persons  are  instructed  in  the  several  branches  of  learn- 
ing, which  may  qualify  them  for  their  future  employments.'* 
It  manifestly  includes  institutions  of  learning  or  education  of 
different  grades.  But  a  religious  seminary  of  any  one  grade 
is  just  as  effectually  forbidden  as  a  religious  seminary  of  any 
higher  or  other  grade.  The  thing  that  is  prohibited  is  the^ 
drawing  of  any  money  from  the  state  treasury  for  the  benefit 
of  any  religious  school.  If  the  stated  reading  of  the  Bible,  ia 
the  school,  as  a  text-book,  is  not  only,  in  a  limited  sense,  wor- 
Bhip,  but  also  instruction,  as  it  manifestly  is,  then  there  is  no- 
escape  from  the  conclusion  that  it  is  religious  instruction;  and 
hence  the  money  so  drawn  from  the  state  treasury  was  for  the 
benefit  of  a  religious  school,  within  the  meaning  of  this  clause 
of  the  constitution. 

The  constitutions  of  Massachusetts,  New  Hampshire,  and 
some  other  states  differ  so  widely  from  ours  as  to  make  the 
adjudications  in  those  states  almost  wholly  inapplicable  to 
the  question  here  presented.  It  is  conceded  that  no  decision 
has  been  found,  under  constitutional  provisions  like  ours, 
squarely  sustaining  the  ruling  of  the  learned  trial  court. 
Some  things  have  been  said  in  some  of  the  cases  cited,  arising^ 
under  somewhat  similar  constitutional  provisions,  that  may 
seem  to  support  it.  Among  these  are  Donahoe  v.  Richards,  88- 
Me.  379;  61  Am.  Dec.  256;  Ferriterv.  Tyler,  48  Vt.  444;  Moore  v. 
Monroe,  64  Iowa,  367;  62  Am.  Rep.  444;  Millard  v.  Board,  121 
111.  297.  The  Maine  case,  largely  involving  other  considera-^ 
tions,  is  based  in  part  upon    decisions  under  cou8titution» 
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widely  differing  from  ours,  and  waa  decided  under  a  constitu- 
tion containing  none  of  the  provisions  upon  which  especial 
stress  is  here  laid.  The  same  is  partially  true  of  the  Vermofit 
case.  The  same  is  true,  in  a  limited  sense,  of  the  Iowa  and 
Illinois  cases,  and  in  neither  of  which  is  any  adjudication 
cited.  The  following  cases  seem  to  be  in  harmony  with  the 
conclusions  we  have  reached:  State  ex  rel.  Nevada  Orphan  Asy- 
lum  V.  Hallock,  16  Nev.  373;  Board  etc.  v.  Minor,  23  Ohio  St. 
211;  State  ex  rel.  Stallard  v.  White,  82  Ind.  278;  42  Am.  Rep. 
496;  Spencer  v.  Joint  School  Dist.,  15  Kan.  259;  22  Am.  Rep. 
268;  Dorton  v.  Heam,  67  Mo.  301;  Scofield  v.  Eighth  School 
Dist.,  27  Conn.  499;  and  Weir  v.  Day,  35  Ohio  St.  143.  They 
are,  moreover,  in  harmony  with  prior  decisions  of  this  court: 
Morrow  v.  Wood,  35  Wis.  59;  School  Dist.  v.  Arnold,  21  Wis. 
657.  In  the  Nevada  case,  the  decision  was  adverse  to  the  use 
of  the  Catholic  Bible.  We  deem  it  unnecessary  to  enter  upon 
an  extended  analysis  of  the  numerous  adjudications  cited, 
since  the  constitutional  provisions  here  involved  rest  upon  us 
with  an  imperative  command. 

The  unanimous  result  of  our  deliberations  is  as  directed  by 
Mr.  Justice  Lyon. 

Orton,  J.  I  most  fully  and  cordially  concur  in  the  decis- 
ion,  and  in  the  opinions  of  justices  Lyon  and  Cassoday  in  this 
case.  It  is  not  needful  that  any  other  opinion  should  be 
written,  but  I  thought  it  proper  to  state  briefly  some  of  the 
reasons  which  have  induced  such  concurrence  in  the  decision. 

"  The  right  of  every  man  to  worship  Almighty  God  accord- 
ing to  the  dictates  of  his  own  conscience  shall  never  be 
infringed;  nor  shall  any  man  be  compelled  to  attend,  erect, 
or  support  any  place  of  worship;  ....  nor  shall  any  con- 
trol of  or  interference  with  the  rights  of  conscience  be  per- 
mitted, or  any  preference  be  given  by  law  to  any  religious 
establishments  or  modes  of  worship  ":  Const.,  art.  1,  sec.  18. 

"No  religious  test  shall  ever  be  required  as  a  qualification 
for  any  ofiice  of  public  trust  under  the  state,  and  no  person 
shall  be  rendered  incompetent  to  give  evidence  in  any  court  of 
law  or  equity,  in  consequence  of  his  opinions  on  the  subject  of 
religion  ":  Const.,  art.  1,  sec.  19. 

The  interest  of  the  school  fund,  "and  all  other  revenues 
derived  from  the  school  lands,  shall  be  exclusively  applied," 
etc.,  "to  the  support  and  maintenance  of  common  schools,  ia 
each  school  district,"  etc.:  Const.,  art.  10,  sec.  2,  subd.  1. 

AM.  St.  &xr..  Vol.  XX.— ^ 
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"The  legislature  shall  provide  by  law  for  the  establishment 
of  district  echools,  which  shall  be  as  nearly  uniform  as  practi- 
cable; and  such  schools  shall  be  free,  and  without  charge  for 
tuition,  to  all  children  between  the  ages  of  four  and  twenty 
years;  and  no  sectarian  instruction  shall  be  allowed  therein": 
Const.,  art.  10,  sec.  3. 

"  Each  town  and  city  shall  be  required  to  raise  by  tax  an- 
nually, for  the  support  of  common  schools  therein,  a  sum  not 
less,"  etc.:  Const.,  art.  10,  sec.  4. 

"  Provision  shall  be  made  by  law  for  the  distribution  of  the 
income  of  the  school  fund  among  the  several  towns  and  cities 
of  the  state  for  the  support  of  common  schools  therein,"  etc.: 
Const.,  art.  10,  sec.  5. 

These  provisions  of  the  constitution  are  cited  together  to 
show  how  completely  this  state,  as  a  civil  government,  and 
all  its  civil  institutions,  are  divorced  from  all  possible  con- 
nection or  alliance  with  any  and  all  religions,  religious  wor- 
ship, religious  establishments,  or  modes  of  worship,  and  with 
everything  of  a  religious  character  or  appertaining  to  religion; 
and  to  show  how  completely  all  are  protected  in  their  religion 
and  rights  of  conscience,  and  that  no  one  shall  ever  be  taxed 
or  compelled  to  support  any  religion  or  place  of  worship,  or  to 
attend  upon  the  same,  and  more  especially  to  show  that  our 
common  schools,  as  one  of  the  institutions  of  the  state,  created 
by  the  constitution,  stand,  in  all  these  respects,  like  any  other 
institution  of  the  state,  completely  excluded  from  all  possible 
connection  or  alliance  with  religion  or  religious  worship,  of 
with  anything  of  a  religious  character,  and  guarded  by  the" 
constitutional  prohibition  that  "  no  sectarian  instruction  shall 
be  allowed  therein."  They  show  also  that  the  common  schools 
are  free  to  all  alike,  to  all  nationalities,  to  all  sects  of  religion, 
to  all  ranks  of  society,  and  to  all  complexions.  For  these 
equal  privileges  and  rights  of  instruction  in  them,  all  are 
taxed  equally  and  proportionately.  The  constitutional  name, 
'*  common  schools,"  expresses  their  equality  and  universal 
patronage  and  support.  Common  schools  are  not  common  as 
being  low  in  character  or  grade,  but  common  to  all  alike,  to 
everybody,  and  to  all  sects  or  denominations  of  religion,  but 
without  bringing  religion  into  them.  The  common  schools, 
like  all  the  other  institutions  of  the  state,  are  protected  by  the 
constitution  from  all  "  control  or  interference  with  the  rights 
of  conscience,"  and  from  all  preferences  given  by  law  to  any 
religious  establishments  or  modes  of  worship.     As  the  stat^ 
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«an  have  nothing  to  do  with  reh'gion  except  to  protect  every 
-one  in  the  enjoyment  of  his  own,  so  the  common  schools  can 
have  nothing  to  do  with  religion  in  any  respect  whatever. 
They  are  as  completely  secular  as  any  of  the  other  institutions 
of  the  state,  in  which  all  the  people  alike  have  equal  rights 
and  privileges.  The  people  cannot  be  taxed  for  religion  in 
schools  more  than  anywhere  else.  Religious  instruction  in 
the  common  schools  is  as  clearly  prohibited  by  these  general 
clauses  of  the  constitution  as  religious  instruction  or  worship 
in  any  other  department  of  state  supported  by  the  revenues 
derived  from  taxation. 

The  clause  that  "  no  sectarian  instruction  shall  be  allowed 
therein"  was  inserted  ex  industria  to  exclude  everything  per- 
taining to  religion.  They  are  called  by  those  who  wish  to 
have  not  only  religion,  but  their  own  religion,  taught  therein, 
"Godless  schools."  They  are  Godless,  and  the  educational 
department  of  the  government  is  Godless,  in  the  same  sense 
that  the  executive,  legislative,  and  administrative  departments 
are  Godless.  So  long  as  our  constitution  remains  as  it  is,  no  , 
one's  religion  can  be  taught  in  our  common  schools.  By  re- 
ligion I  mean  religion  as  a  system;  not  religion  in  the  sense 
of  natural  law.  Religion  in  the  latter  sense  is  the  source  of 
all  law  and  government,  justice  and  truth.  Religion  as  a 
system  of  belief  cannot  be  taught  without  offense  to  those 
who  have  their  own  peculiar  views  of  religion,  no  more  than 
it  can  be  without  offense  to  the  different  sects  of  religion. 
How  can  religion,  in  this  sense,  be  taught  in  the  common 
schools  without  taxing  the  people  for  or  on  account  of  it? 
The  only  object,  purpose,  or  use  for  taxation  by  law  in  tliis 
state  must  be  exclusively  secular.  There  is  no  such  source 
and  cause  of  strife,  quarrel,  fights,  malignant  opposition,  per^ 
secution,  and  war,  and  all  evil  in  the  state,  &h  religion.  Let 
it  once  enter  into  our  civil  affairs,  our  government  would  soon 
be  destroyed.  Let  it  once  enter  our  common  schools,  they 
would  be  destroyed.  Those  who  made  our  constitution  saw 
this,  and  used  the  most  apt  and  comprehensive  language  in  it 
to  prevent  such  a  catastrophe. 

It  is  said,  if  reading  the  Protestant  version  of  the  Bible  in 
school  is  offensive  to  the  parents  of  some  of  the  scholars,  and 
antagonistic  to  their  own  religious  views,  their  children  can 
retire.  They  ought  not  to  be  compelled  to  go  out  of  the  school 
for  such  a  reason  for  one  moment.  The  suggestion  itself  con- 
cedes the  whole  argument     That  version  of  the  Bible  is  hos- 
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tile  to  the  belief  of  many  who  are  taxed  to  support  the  com- 
mon schools,  and  who  have  equal  rights  and  privileges  irv 
them.  It  is  a  source  of  religious  and  sectarian  strife.  That 
is  enough.  It  violates  the  letter  and  spirit  of  the  constitution. 
No  state  constitution  ever  existed  that  so  coiiipletely  ex- 
cludes and  precludes  the  possibility  of  religious  strife  in  the 
civil  affairs  of  the  state,  and  yet  so  fully  protects  all  alike  irv 
the  enjoyment  of  their  own  religion.  All  sects  and  denomina- 
tions may  teach  the  people  their  own  doctrines  in  all  proper 
places.  Our  constitution  protects  all,  and  favors  none.  But 
they  must  keep  out  of  the  common  schools  and  civil  affairs. 
It  requires  but  little  argument  to  prove  that  the  Protestant 
version  of  the  Bible,  or  any  other  version  of  the  Bible,  is  the 
source  of  religious  strife  and  opposition,  and  opposed  to  the 
religious  belief  of  many  of  our  people.  It  is  a  sectarian  book. 
The  Protestants  were  a  very  small  sect  in  religion  at  one  time,, 
and  they  are  a  sect  yet,  to  the  great  Catholic  Church,  against 
whose  usages  they  protested,  and  so  is  their  version  of  the  Bible 
•sectarian,  as  against  the  Catholic  version  of  it. 

The  common  school  is  one  of  the  most  indispensable,  use- 
ful, and  valuable  civil  institutions  this  state  has.  It  is  dem- 
ocratic, and  free  to  all  alike,  in  perfect  equality,  where  all  the 
children  of  our  people  stand  on  a  common  platform  and  may 
enjoy  the  benefits  of  an  equal  and  common  education.  An 
enemy  to  our  common  schools  is  an  enemy  to  our  state  gov- 
ernment. It  is  the  same  hostility  that  would  cause  any  reli- 
gious denomination  that  had  acquired  the  ascendency  over 
all  others,  to  remodel  our  constitution  and  change  our  govern- 
ment and  all  of  its  institutions  so  as  to  make  them  favorable 
only  to  itself,  and  exclude  all  others  from  their  benefits  and 
protection.  In  such  an  event,  religious  and  sectarian  instruc- 
tion will  be  given  in  all  schools.  Religion  needs  no  support 
from  the  state.     It  is  stronger  and  much  purer  without  it. 

This  case  is  important  and  timel}'.  It  brings  before  the 
courts  a  case  of  the  plausible,  insidious,  and  apparently  in- 
nocent entrance  of  religion  into  our  civil  affairs,  and  of  an 
assault  upon  the  most  valuable  provisions  of  the  constitution. 
Those  provisions  should  be  pondered  and  heeded  by  all  of  our 
people,  of  all  nationalities,  and  of  all  denominatiotis  of  re- 
ligion, who  desire  the  perpetuity  and  value  the  blessings  of 
our  free  government.  That  such  is  their  meaning  and  inter- 
pretation no  one  can  doubt,  and  it  requires  no  citation  of  au- 
thorities to  show.    It  is  religion  and  sectarian  instruction  thai 
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are  excluded  by  them.  Morality  and  good  conduct  may  be 
inculcated  in  the  common  schools,  and  should  be.  The  con- 
nection of  church  and  state  corrupts  religion,  and  makes  tlie 
€tate  despotic.  

Schools  —  Biblb-reai>ino  in  Common  Schools. — The  reqnirement  that 
the  Bil>le  shall  be  used  in  the  public  schools  merely  as  a  reading-book  is  not 
an  interference  with  a  religious  belief,  and  a  violation  of  the  spirit  or  letter 
of  the  Maine  constitution:  DonaJioe  v.  Richarda,  38  Me.  379;  61  Ain.  Dec 
256.  Compare  Board  of  Education  v.  Minor,  23  Oliio  St.  211;  13  Am.  Rep. 
2.33.  A  statute  providing  that  the  Bible  shall  not  be  excluded  from  the  pub- 
lie  schools,  but  that  no  pupil  shall  be  required  to  read  it  contrary  to  the 
-wishes  of  his  parent  or  guardian,  is  constitutioual:  J/oore  t.  Monroe^  64 
Iowa,  367;  52  Am.  Rep.  444. 


Hotchkiss  v.  Phcenix  Insurance  Company. 

[76  Wisconsin,  253.) 
Inscraiyck  —  Power  of  Agent  to  Bind  Company  as  to  Construction' 
or  Policy.  —  Where  a  foreign  insurance  company,  through  its  local 
agent,  insures  a  dwelling-house  and  the  personal  property  therein,  under' 
a  policy  providing  that  the  house  shall  "be  occupied  by  the  assured  or 
tenant,"  and  that  it  shall  become  void  if  tlie  house  becomes  "  vacant  or 
unoccupied,"  the  company  is  bound  by  a  statement  made  by  the  agent 
to  the  assured,  at  the  time  that  the  tenant  ceased  to  occupy  the  insured 
premises,  that  the  insurance  would  hold  good  for  thirty  days  thereafter, 
and  that  the  house  would  b«  considered  as  occupied  while  the  personal 
property  remained  therein,  and  this,  notwithstanding  the  policy  provides 
that  the  agent  has  no  authority  to  change  any  of  its  conditiooa  or  ra- 
■trictions  by  paroL 

Charles  W.  Felker,  for  the  appellant. 

Gabe  Bouclcy  for  the  respondent. 

Lyon,  J.  The  testimony  tends  to  show  that  immediately 
after  the  tenant  vacated  the  insured  house  the  plaintiflF  went 
to  see  the  agent  of  the  defendant  company  at  Omro,  where 
the  insured  property  was  situated,  informed  him  that  the  ten- 
ant had  so  removed,  and  asked  him  if  her  insurance  was  good, 
or  if  it  needed  any  change,  what  she  should  do,  and  that  tho 
agent  replied  that  her  insurance  was  good  just  as  it  was,  and 
agreed  to  carry  it  in  that  way  for  thirty  days.  Also,  the  ques- 
tion having  been  suggested  to  the  agent  whether  the  house 
would  be  considered  occupied  while  the  plaintiff's  goods  re- 
mained in  it,  he  said  it  would,  and  there  was  no  need  of  a 
vacancy  permit  to  save  the  insurance  while  it  was  occupied  in 
that  way.    This  conversation  occurred  with  the  agent  who 
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issued  the  policy,  and  less  than  thirty  days  before  the  insured 
property  was  burned.  The  above  testimony  was  controverted 
by  other  testimony  on  behalf  of  the  defendant. 

The  court  instructed  the  jury  that  if  they  found  the  de- 
fendant's agent  did  tell  the  plaintiff,  in  substance,  that  the- 
policy  would  hold  good  for  thirty  days  although  the  premises 
were  vacant,  the  plaintiff  was  entitled  to  recover.  By  finding^ 
for  the  plaintiff,  the  jury  necessarily  found  the  existence  of 
the  above  facts.  As  a  matter  of  course,  it  was  competent  for 
the  jury  to  give  credit  to  the  testimony  on  the  part  of  th& 
plaintiff  as  to  what  occurred  between  her  and  the  agent,  and 
to  reject  the  testimony  on  behalf  of  the  defendant  giving  a- 
different  version  of  what  the  agent  said  on  the  occasion. 

There  is  no  claim  here  that  the  agent  waived  any  condition 
of  the  policy,  but  only  that  he  construed  certain  words  con- 
tained in  it  in  a  certain  way.  The  term  "vacant  or  unoccu- 
pied "  has  no  definite  signification  applicable  alike  to  all  cases. 
If  it  had,  the  plaintiff  would  be  bound  by  such  signification. 
Under  certain  circumstances,  premises  may  be  vacant  or  un- 
occupied; when,  under  other  circumstances,  premises  in  like- 
situation  may  not  be  so,  within  the  meaning  of  that  term  in 
insurance  policies.  Thus  if  one  insures  his  dwelling-house^ 
described  in  the  policy  as  occupied  by  himself  as  his  resi- 
dence, and  moves  out  of  it,  leaving  no  person  in  the  occupa- 
tion thereof,  it  thereby  becomes  vacant  or  unoccupied.  But  if 
he  insure  it  as  a  tenement-house,  or  as  occupied  by  a  tenant,. 
it  may  fairly  be  presumed,  nothing  appearing  to  the  contrary, 
that  the  parties  to  the  contract  of  insurance  contemplated 
that  the  tenant  was  liable  to  leave  the  premises,  and  that  mor* 
or  less  time  might  elapse  before  the  owner  could  procure  an- 
other tenant  to  occupy  them,  and  hence  that  the  parties  did 
not  understand  that  the  house  should  be  considered  vacant^ 
and  the  policy  forfeited  or  suspended  (according  to  its  terms), 
immediately  upon  the  tenant's  leaving  it.  This  distinction  i» 
made  in  some  of  the  cases,  —  in  Lockwood  v.  Middlesex  M.  Ass. 
Co.,  47  Conn.  553,  561;  Whitney  v.  Black  River  Ins.  Co.,  9' 
Hun,  39;  1  Wood  on  Insurance,  sec.  91,  pp.  208-210,  and 
cases  cited. 

In  this  case,  the  insured  house  was  "  to  be  occupied  by  the- 
assured  or  tenant  as  a  dwelling."  It  was  in  fact  occupied  by 
a  tenant  when  the  policy  was  issued,  of  which  the  company^ 
had  notice.  It  being  doubtful  what  the  term  "  vacant  or  un- 
occupied "  means  in  such  a  case,  and  the  policy  in  suit  failing 


March,  1890.]  Moletob  v.  Sinnem.  71 

to  define  it,  the  plaintiff  had  the  right  to  know  whether  the 
insurance  company  regarded  her  house  as  vacant  or  unoccu- 
pied immediate!}'  upon  her  tenant's  leaving  it,  to  the  end  that, 
if  the  company  did  so  regard  it,  she  might  take  the  necessary 
steps  to  keep  good  the  insurance.  This  being  a  foreign  insur- 
ance company,  and  presumably  having  no  general  ofiBcer  in 
this  state,  there  was  no  one  but  the  agent  of  the  company  at 
Omro  to  whom  she  could  conveniently  and  dire  tly  apply  for 
the  desired  information.  She  promptly  applied  to  him,  and 
he  assured  her  (as  the  jury  must  have  found)  that,  notwith- 
standing the  removal  of  the  tenant,  her  policy,  just  as  it  was, 
would  remain  valid  for  thirty  days;  that  is  to  say,  he  assured 
her,  in  substance  and  legal  effect,  that  the  removal  of  the  ten- 
ant did  not  render  the  premises  "  vacant  and  unoccupied," 
within  the  meaning  of  that  terra  in  the  policy  as  understood 
by  the  company.  We  think  she  applied  to  the  right  person 
for  the  desired  information,  and  that  the  company  is  bound 
by  the  construction  which,  in  its  behalf,  the  agent  put  upon 
the  policy. 

The  policy  contained  a  stipulation  that  the  agent  of  the 
company  had  no  authority  to  change  any  of  its  conditions  or 
restrictions  by  parol.  But  it  is  obvious  that  this  stipulation 
is  not  involved  in  the  determination  of  this  case,  for  the  agent 
did  not  assume  to  change  any  such  condition  or  restriction. 

The  judgment  of  the  circuit  court  is  affirmed. 


Fire  Insukancb —  "Vacant  and  Unoccupied." — For  the  significatioa 
of  the  worda  "vacant  and  anoccupied,"  when  used  in  policies  of  insurance. 
Bee  Moore  v.  Phoenix  Ina.  Co.,  62  N.  H.  240;  13  Am.  St.  Rep.  656,  and  note; 
Momt  V.  PhcxnLe  Int,  Co.,  64  N.  H.  140;  10  Am.  St.  Rep.  384,  and  note  390- 
396. 
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KxTRADmoN — Arrest  on  Civil  Process. — Where  a  non-resident  baa 
been  brought  within  the  jurisdiction  of  a  court  upon  a  requisition  to 
answer  to  a  criminal  charge  as  a  fugitive  from  justice,  and  has  been 
tried  for  or  discliarged  as  to  the  crime  charged  against  him,  he  is  not 
■abject  to  arrest  on  civil  process,  until  a  reasonable  time  and  opportunity 
have  been  given  him  to  return  to  the  state  whence  he  was  taken. 

Simon  (jfUlen  and  D.  T.  Phalen,  for  the  appellaui. 
Seaman  and  WUliamSf  for  the  respondent. 
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Cole,  C.  J.  Did  the  circuit  court  properly  set  aside  the 
Bervice  of  the  summons  and  complaint  in  this  action,  and 
vacate  the  order  of  arrest  thereiri?  The  defendant  was 
brought  into  this  state  upon  a  requisition  upon  the  governor 
of  Illinois,  having  been  charged  with  the  crime  of  seducing 
the  plaintiff  under  a  promise  of  marriage,  and  alleging  that 
he  was  a  fugitive  from  justice.  Upon  an  examination  before 
a  magistrate,  he  was  bound  over  for  trial.  At  the  April  term 
of  the  circuit  court  of  Sheboygan  County,  1889,  an  information 
was  filed  in  that  court  charging  the  defendant  with  having 
committed  the  crime  of  seduction.  At  the  October  term  of 
that  court  the  defendant  was  duly  arraigned,  and  a  plea  in 
abatement  was  interpoced,  setting  up  the  statute  of  limitations 
as  a  defense  to  the  action.  This  plea  was  sustained  by  the 
court,  and  the  defendant  was  discharged  from  custody. 
Within  ten  minutes  after  his  discharge,  and  before  he  had 
departed  from  the  court-room,  the  deputy  sheriff  made  service 
of  summons  and  complaint  and  order  of  arrest  upon  him,  at 
the  suit  of  the  plaintiff,  for  a  breach  of  promise. 

It  appears  that  the  defendant,  at  the  time  of  the  alleged 
seduction,  was  a  resident  of  Sheboygan  County.  He  left  the 
state  in  January,  1888,  and  remained  outside  the  state,  except 
that  he  returned  in  the  night-time  in  the  same  month,  and 
transacted  some  business,  and  immediately  left.  He  was 
brought  back  on  a  requisition  as  a  defendant  in  a  criminal 
action,  and  as  a  fugitive  from  justice.  It  is  said  by  the 
counsel  for  appellant  that  the  affidavit  of  the  defendant  upon 
which  the  order  of  the  court  setting  aside  the  service  and 
order  of  arrest  is  based  is  insufficient,  because  it  fails  to  show 
any  fraud  or  abuse  of  the  process  of  the  court  by  the  appellant, 
or  by  any  person  acting  for  her,  in  the  procurement  of  the  re- 
turn of  the  defendant  on  the  criminal  prosecution,  nor  does  it 
show  that  the  defendant  was,  at  the  time  he  so  returned  on  the 
requisition,  a  bona  fide  citizen  of  Illinois.  But  it  appears,  from 
the  affidavit  of  the  plaintiff  which  was  used  to  obtain  the 
order  of  arrest,  that  the  defendant  was  not  a  resident  of  this 
state,  but  resided  in  the  city  of  Chicago,  and  that  he  was 
about  to  return  to  that  state;  and  while  the  promise  of  mar- 
riage was  made,  and  the  alleged  seduction  was  accomplished, 
in  1887,  it  does  not  appear  that  the  plaintiff  had  anything  to 
do  in  procuring  the  defendant's  return  on  the  requisition  of 
the  governor,  nor  does  it  appear  that  there  was  any  fraud  used 
on  the  part  of  any  one  to  get  the  defendant  within  the  state. 
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In  that  respet  t  the  case  is  distinguishable  from  Townaend  v. 
3mith,  47  Wis.  623,  32  Am.  Rep.  793,  and  cases  where  juris- 
•diction  is  obtained  by  fraudulent  means. 

It  is  assumed,  in  this  case,  as  a  fact,  that  the  defendant  liad 
■committed  the  crime  of  seduction,  as  alleged,  and  had  with- 
•drawn  himself  from  the  state  to  avoid  a  prosecution  therefor,  so 
S.B  to  be  a  fugitive  from  justice  in  a  legal  sense.     Still,  having 
been  forcibly  brought  to  the  state  on  a  requisition,  and  the 
■court  having  exhausted  its  jurisdiction  over  him  in  respect  to 
the  crime  with  which  he  was  charged,  could  he  properly  be 
arrested  in  a  civil  action  until  a  reasonable  time  and  oppor- 
tunity had  been  given  him,  after  his  discharge,  to  return  to 
the  state  from  which  he  had  been  forcibly  taken?    This  is  the 
question  involved  in  the  appeal;  and  we  think  sound  princi- 
ple requires  that  where  a  person  has  been  brought  within  the 
jurisdiction  of  a  court  upon  a  requisition  as  a  fugitive  from 
justice,  and  has  been  tried  for  or  discharged  as  to  the  offense 
•charged  against  him,  he  ought  not  to  be  subject  to  arrest  on  a 
civil  process  until  a  reasonable  time  and  opportunity  has  been 
,  given  him  to  return  to  the  state  from  which  he  was  taken.    In 
the  courts  of  the  United  States  the  weight  of  judicial  opinion  is 
in  favor  of  the  proposition  that  where  a  party  in  good  faith  is 
brought  within  the  jurisdiction  of  a  state,  or  detained  therein, 
being  a  non-resident,  either  as  a  party  to  a  suit  or  as  a  witness 
in  another  suit,  he  is  not  subject  to  service:  Small  v.  Montgomery, 
23  Fed.  Rep.  707;   Juneau  Bank  v.  McSpedan,  5  Biss.  64; 
United  States  v.  Bridgman,  9  Biss.  221;  Blair  v.  Turtle,  1  Mc- 
Crary,  372;  5  Fed.  Rep.  394;  Atchison  v.  Morris,  11  Fed.  Rep. 
582.     Many  of  the  state  courts  hold  the  same  rule:  Compton 
V.  Wilder,  40  Ohio  St.  130;  People  ex  rel.  Watson  v.  Judge,  40 
Mich.  730;  Cannon's  Case,  47  Mich.  482;  Baldwin  v.  Branch 
{Circuit  Judge,  48  Mich.  525;  Jacobson  v.  Hosmer,  76  Mich.  234; 
Sherman  v.  Gundlach,  37  Minn.  118;  Chubbuck  v.  Cleveland, 
-37  Minn.  466;  5  Am.  St.  Rep,  864;  Palmer  v.  Rowan,  21  Neb. 
452;  59  Am.  Rep.  844;   Wanzer  v.  BHght,52  111.  35;   Williama 
V.  Reed,  29  N.  J.  L.  385;  Hill  v.  Goodrich,  32  Conn.  588.     The 
last  three  cases  go  upon  the  same  ground  as  Townsend  v.  Smithy 
47  Wis.  623;  32  Am.  Rep.  793. 

The  reason  for  the  rule  that  a  person  is  exempt  from  arrest 
under  the  circumstances  disclosed  in  this  case  is,  that  sound 
public  policy  requires  that  a  person  shall  be  privileged  from 
arrest  while  going  to  or  from  court  in  all  judicial  proceedings. 
The  privilege  should  exist  to  subserve  great  public  interests 
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and  tbe  due  administration  of  justice.  Moreover,  as  was  said 
by  Campbell,  J.,  in  Cannon's  Case,  47  Micb.  482,  "it  is  very 
well  known  tbat  the  perversion  of  extradition  proceedings  has 
on  more  than  one  occasion  led  to  difficulties  between  nations, 
and  to  refusals  by  state  executives  to  deliver  up  persons 
charged  witb  crime,  whose  arrest  was  supposed  to  be  desired 
for  sinister  purposes."  The  temptation  is  certainly  strong  to 
make  such  requisitions  subservient  to  private  interests;  and 
they  are  often  resorted  to  to  enforce  a  collection  of  private 
debts,  or  to  remove  a  citizen  from  his  home  into  a  foreign  ju- 
risdiction in  order  to  get  service  on  him  in  a  civil  action.  For 
the  most  cogent  reasons,  therefore,  we  think  courts  of  justice 
are  bound  to  see  that  no  improper  use  be  made  of  such  pro- 
ceedings, wbich  would  look  like  a  violation  of  good  faith  and 
a  perversion  of  measures  which  had  to  be  resorted  to  in  order 
to  bring  the  party  accused  within  their  jurisdiction. 

We  do  not  deem  it  necessary  to  comment  in  detail  upon  all 
the  cases  cited.  We  will  observe,  however,  that  in  cases  of 
extradition  by  a  foreign  government,  under  a  treaty,  the  su- 
preme court  of  the  United  States  holds  that  a  person  who  has 
been  brought  within  the  jurisdiction  of  a  court  by  virtue  of 
proceedings  under  an  extradition  treaty  could  only  be  tried 
for  one  of  the  offenses  described  in  said  treaty,  and  for  the 
offense  with  which  he  is  charged  in  the  proceedings  for  his 
extradition,  until  a  reasonable  time  and  opportunity  had  been 
given  him,  after  his  release  or  trial  upon  such  charge,  to  return 
to  the  country  from  whose  asylum  he  had  been  forcibly  taken 
under  those  proceedings:  United  States  v.  Rauscher,  119  U.  S. 
407. 

A  distinction  is  made  in  some  of  the  authorities  betwee!> 
civil  and  criminal  cases.  In  criminal  cases,  some  courts  hold 
that  even  a  forcible  seizure  in  another  country,  and  the  trans- 
fer by  violence  or  fraud  to  this  country,  is  no  sufficient  reason 
why  the  party  should  not  answer  when  brought  within  the 
jurisdiction  of  a  court  which  has  the  right  to  try  him  for  such 
an  offense:  See  Ker  v.  Illinois,  119  U.  S.  436;  Mahon  v.Justice^ 
127  U.  S.  700.  The  offense  having  been  committed  in  the 
state  to  which  the  party  is  brought,  he  may  be  there  tried  for 
it;  and  neither  comity  to  a  sister  state,  nor  any  just  apprecia- 
tion of  the  rights  of  a  citizen,  entitle  him  to  be  released.  He 
may  be  held  to  answer  for  the  crime  he  has  committed.  This 
question  is  fully  considered  in  State  ex  rel.  Brown  v.  Stewart, 
60  Wis.  587;  50  Am.  Rep.  388.     But  it  is  obvious  there  is  no 
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fair  analogy  between  civil  and  criminal  cases  in  this  respect, 
and  a  different  rule  applies. 

It  follows  from  these  views  that  the  order  of  the  circuit 
court  must  be  affirmed.  

ExTRADmoN. — Where  parties  procare  extradition  process  and  eanse  a 
fugitive  to  be  brought  into  another  state  on  a  criminal  charge,  they  have  no 
right  to  institute  a  civil  suit  against  the  fugitive  until  he  has  had  a  reason- 
able time  to  return:  Note  to  Matltr  of  FttUr,  67  Am.  Dec.  400;  contra.  Ad- 
riartre  v.  Lagravf,  59  N.  Y.  110;  17  Am.  Rep.  317.  Compare  St-.te  v.  Hall, 
40  Kan.  338,  10  Am.  St.  Kep.  200,  and  note  207-210,  as  to  the  right  to  try 
persons  for  other  ofifenses  than  that  for  which  they  have  been  extradited. 


Spalding  v.  Bernhard. 
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LxoAL  HoLTDATS,  VALIDITY  OF  JUDICIAL  AcfS  ON. — The  approval  of  the 
bond  of  an  assignee  for  the  benefit  of  creditors,  by  a  court  corami8:>ioner, 
on  a  legal  holiday,  assuming  it  to  be  the  exercise  of  a  judicial  act,  is 
nevertheless  valid  within  the  meaning  of  a  statute  which  prohibits  any 
court  from  being  open  or  transacting  any  business  on  legal  holidays. 

LxoAL  Holidays  ark  Non-judicial  Dat.s  only  when  Made  So  by  Statute, 
and  then  only  so  far  as  they  are  expressly  made  so.  In  all  other  cases, 
the  doing  of  judicial  acts  on  such  days  is  valid. 

Lennon  and  Sleight,  for  the  appellant. 

Cole  and  O'KeeJe,  and  Kate  H.  Pier,  for  the  respondent. 

Cassgday,  J.  May  29,  1888,  C.  H.  Hammersley  <fe  Co., 
made  a  general  assignment  to  the  defendant,  Bernhard,  for 
the  benefit  of  their  creditors.  The  assignee  made  and  exe- 
cuted his  bond,  and  the  same  was  approved  May  30,  1888. 
June  2,  1888,  this  action  was  commenced  by  the  plaintiff,  a 
corporation  of  the  state  of  Illinois,  against  the  assignors,  and 
the  garnishee  papers  were  served  on  that  day  upon  the  as- 
signee. July  27,  1888,  judgment  was  entered  in  the  princi- 
pal action  against  the  assignors. 

On  the  issues  between  the  plaintiff  and  the  garnishee  a  trial 
was  had  by  and  before  the  court  without  a  jury,  and  the  court 
found  as  matters  of  fact,  in  effect,  that  such  assignment  was 
made  May  29,  1888,  and  acknowledged  on  that  day  before  a 
notary  public;  that  in  the  execution  of  said  assignment  and 
the  filing  of  the  same  and  the  inventory,  the  statutes  were 
complied  with,  except  that  the  assignee's  bond  was  by  him 
and  his  sureties  executed,  and  such  sureties  therein  justified 
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before  a  court  commissioner  on  May  30,  1888;  that  the  affida- 
vit as  to  the  nominal  value  of  the  assets  was  made  before  said 
commissioner  on  that  day,  on  the  reverse  side  of  the  bond; 
that  upon  said  bond  was  indorsed,  in  writing,  an  approval  of 
the  same,  both  as  to  the  form  and  the  sufficiency  of  the  sure- 
ties, by  said  commissioner,  May  30,  1888,  and  that  the  same 
was  filed  on  that  day  with  the  clerk  of  the  circuit  court  by 
€aid  commissioner;  that  the  consent,  in  writing,  of  said  as- 
signee to  take  upon  himself  the  duties  of  such  trust,  was  dated 
May  30, 1888;  that  the  certificate  of  said  commissioner  to  tlie 
copy  of  the  assignment  was  made  on  that  day;  that  such  bond 
and  copy  of  assignment,  with  indorsements  and  certificates, 
were  filed  with  the  clerk  of  the  court  May  30,  1888;  tliat  by 
virtue  of  said  assignment  the  assignee  took  possession  of  the 
assignor's  stock  May  31,  1888;  that  said  stock  was  inven- 
toried at  the  nominal  value  thereof,  and  such  inventory  filed 
with  the  clerk  of  said  court  June  5,  1888;  that  no  other  bond 
was  ever  executed  or  relied  upon  except  the  one  stated;  that 
this  action  was  commenced  and  judgment  against  the  princi- 
pal defendant  taken  as  stated. 

And  as  conclusions  of  law  the  court  found,  in  efi'ect,  that 
«aid  assignment  was  void  upon  its  face;  that  said  assignee 
could  not  hold  the  property  of  the  firm  thereunder;  that  the 
plaintiff  was  entitled  to  judgment  against  the  garnishee, 
a,nd  the  same  was  ordered  accordingly.  From*  the  judgment 
€ntered  thereon  the  garnishee  appeals. 

The  only  question  involved  in  this  appeal  is,  whether  the 
assignment  was  void  by  reason  of  the  execution  of  the  bond, 
the  approval  thereof  by  the  commissioner,  and  the  filing  of 
the  same,  with  a  copy  of  the  assignment,  as  stated,  on  Ma/ 
30,  1888.  The  portion  of  the  statute  which  here  requires 
flpecial  consideration  reads:  "No  court  shall  be  opened  or 
transact  any  business  ....  on  any  legal  holiday,  unless  it 
be  for  the  purpose  of  instructing  or  discharging  a  jury,  or  of 
receiving  a  verdict  and  rendering  a  judgment  thereon":  R.  S., 
€ec.  2576,  as  amended  by  Laws  of  1879,  c.  194,  sec.  2,  subd. 
19,  and  Laws  of  1885,  c.  142.  The  thirtieth  day  of  May, 
1888,  was  a  legal  holiday:  R.  S.,  sec.  2577.  Of  course  there 
could  be  no  valid  assignment  against  the  plaintiflF  as  a  creditor 
of  the  assignors,  without  the  giving  and  filing  of  the  requisite 
bond,  duly  approved  by  the  court  commissioner  taking  the 
same:  R.  S.,  sec.  1694.  It  is  conceded  that  this  section  of 
the  statute  was  in  every  respect  complied   with,   unless  the 
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commissioner  was  proljibited  from  approving  the  bond,  or 
doing  the  other  acts  named  in  the  foregoing  statement,  by  the 
provision  of  the  statute  abov«  quoted. 

The  argument  is,  that "  the  circuit  court,  or  the  judge  thereof 
in  vacation,"  had  "  supervision  of  the  proceedings  in  all  volun- 
tary assignments  made  under  the  provisions  of  "chapter  80, 
Revised  Statutes,  and  could  "  make  all  necessary  orders  for  the 
execution  of  the  same";  and  that  the  court  commissioner  had 
authority  to  "exercise  within  his  county  the  powers  of  a  cir- 
cuit judge  at  chambers,  in  any  civil  action  pending"  therein; 
and  hence  that  his  approval  of  the  bond  was  a  judicial  act 
prohibited  by  the  statutory  provision  quoted.  The  "super- 
vision of  the  proceedings"  in  such  voluntary  assignments, 
and  the  making  of  "orders  for  the  execution  of  the  same," 
manifestly  presuppose  a  completed  assignment,  with  the 
requisite  bond  filed  as  required  by  the  statute.  Assuming 
that  the  approval  of  the  bond  by  the  commissioner  was  a  ju- 
dicial act,  still  it  would  be  an  abuse  of  language  to  say  that  it 
was  the  transaction  of  any  business  by  a  court.  The  statute 
Rimply  prohibits  any  court  from  being  open  or  transacting  any 
business  on  any  legal  holiday,  except  as  stated  supra.  The 
action  of  the  commissioner  in  question  was  not  the  transac- 
tion of  any  business  by  any  court,  much  less  an  act  of  the 
court  in  open  court.  To  extend  the  statute  beyond  its  lan- 
guage, plainly  expressed,  and  apply  it  to  the  action  of  a  mere 
court  commissioner,  or  even  of  a  judge  at  chambers,  would  be 
an  attempt  at  judicial  legislation  entirely  unauthorized. 

There  are  numerous  cases  in  the  books  holding,  in  eflFect, 
that  no  act  will  be  held  illegal  merely  by  reason  of  being  per- 
formed on  such  legal  holiday,  unless  forbidden  by  statute. 
In  New  Jersey,  they  h;ne  a  statute  prohibiting  the  holding 
of  court  or  the  exacting  of  compulsory  labor  on  legal  holi- 
days. The  language  of  their  court  in  a  late  case  is  so  appo- 
site to  the  case  at  bar  that  we  quote:  "The  history  of  the 
common  law  and  of  legislation  with  respect  to  Sunday  clearly 
indicates  that  it  owes  its  exceptional  position  to  a  general 
sense  of  its  sacred  character  as  a  holy  day.  To  no  other  day 
—  although  many  account  other  days  holy  —  has  a  like  dis- 
tinction been  accorded.  When  we  compare  the  course  of  the 
common  law  and  legislation  respecting  Sunday  with  the  stat- 
ute now  before  us,  a  different  treatment  is  observable.  Al- 
though some  of  the  days  named  are  accounted  holy  by  many, 
while  others  are  national  anniversaries,  or  days  when  publio 
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daties  are  enjoined  on  citizens,  yet  there  has  been  enacted  no 
prohibition  against  the  pursuit  of  any  business  or  pleasure. 
There  is  no  express  prohibition  against  the  service  of  the  pro- 
cess of  the  courts The  statutory  declaration  that  these 

days  shall  be  legal  holidays  does  not  indicate  an  intent  to 
assimilate  their  status  to  that  of  Sunday.  '  Holiday,'  in  its 
present  conventional  meaning,  is  scarcely  applicable  to  Sun- 
day: Phillips  V.  InneSy  4  Clark  &  F.  234.  It  is  applicable  to 
all,  and  has  long  been  applied  to  some  of  the  days  named. 
When  the  statute  declares  them  to  be  legal  holidays,  it  does 
not  permit  a  reference  to  the  legal  status  of  Sunday  to  dis- 
cover its  meaning;  for  it  proceeds  to  interpret  the  phrase,  so 
far  as  it  is  prohibitory,  by  an  express  enactment  declaring 
what  shall  not  be  done  thereon.  What  it  thus  expresses  is 
prohibited;  what  it  fails  to  prohibit  remains  lawful  to  be 
done.  The  plain  intent  of  the  statute,  therefore,  is  to  free  all 
persons,  upon  the  days  named,  from  compulsory  labor  and 
from  compulsory  attendance  upon  courts  as  oflBcers,  suitors, 
or  witnesses.  Its  true  interpretation  will  limit  the  prohibi- 
tion, with  respect  to  the  courts,  to  such  actual  sessions  thereof 
as  would  require  such  attendance  ":  Glenn  v.  Eddy,  51  N.  J.  L. 
255;  14  Am.  St.  Rep.  684.  Accordingly,  it  was  held  in  that 
case  that  a  summons  might  be  legally  issued,  tested,  and 
served  on  such  legal  holiday.  To  the  same  effect  is  Smith  v. 
Ihling,  47  Mich.  614. 

In  Oregon,  it  has  recently  been  held  that  although  the  ser- 
vice of.  process  issued  from  a  court  upon  a  legal  holiday  was 
irregular,  and  might  be  set  aside,  yet  that  the  service  of  no- 
tice of  a  contested  election  on  that  day  was  valid:  Whitney 
V.  BlackburUy  17  Or.  564;  11  Am.  St.  Rep.  857.  In  a  case 
arising  in  this  state  under  our  statute,  Judge  Drummond  held 
that,  "in  the  absence  of  prohibitory  legislation  by  the  state, 
the  docketing  of  a  transcript  of  judgment  on  a  holiday  is  not 
void,  but  will  confer  a  valid  lien  upon  the  real  estate  of  the 
debtor  in  the  county  where  it  is  filed":  In  re  Worthington,  16 
Nat.  Bank.  Reg.  54.  In  that  case,  the  learned  judge  distin- 
guishes Lampe  v.  Manning,  38  Wis.  673,  in  which  the  cause  was 
tried  and  the  judgment  rendered  on  a  legal  holiday,  and  said: 
"At  common  law,  Sunday  was  deemed  a  non-juridical  day,  dur- 
ing which  no  courts  could  transact  any  business  or  render  any 
decree.  Of  course,  at  common  law,  some  of  the  days  which, 
under  our  practice,  are  deemed  non-juridical  were  unknown 
as  such;  and  when  they  are  so  declared,  the  inference  would 
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be  that  the  prohibition  extends  no  further  than  is  named  in 
the  statute."  This  is  in  harmony  with  the  language  quoted 
from  the  New  Jersey  court,  and  there  is  nothing  in  our  de- 
cisions in  conflict  with  it.  On  the  contrary,  it  has  been  held 
that  our  statute  "  does  not  prohibit  a  justice  of  the  peace  from 
issuing  a  summons  on  such  a  holiday  ":  Weil  v.  Geier,  61  Wis. 
414;  nor  "  render  inadmissible  in  evidence  a  deposition  taken 
in  another  state  on  a  day  made  a  legal  holiday  in  this  state  ": 
Green  v.  Walker,  73  Wis.  548. 

We  must  hold  that  the  approval  of  the  bond  in  question  by 
the  court  commissioner,  assuming  it  to  have  been  a  judicial 
act,  was  nevertheless  valid,  and  hence  that  the  assignment 
was  improperly  held  void  for  that  reason. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings  according  to  law. 

Holidays.  —  A  legal  holiday  is  dia  non  juridicus  only  when  expressly 
made  so  by  statute,  and  even  then  only  as  to  such  acts  as  are  specifically 
prohibited  from  being  done  on  that  day:  Hamer  v.  Sears,  81  Ga.  288;  Slater 
T.  Schaek,  41  Minn.  269;  PJiater  v.  State^  84  Ala.  4.32;  Glenn  t.  Eddy,  61 
N.  J.  L.  256;  14  Am.  St  Rep.  684. 


Duffies  v.  Duffies. 

(76  Wisconsin,  «74.] 
IfARRncT)  Women  —  Wifk's  Right  of  Action   for  Loss  of  Husband's 
Society  and  Support.  —  A  wife  cannot,  either  at  common  law  or  under 
the  statutes  of  Wisconsin,  maintain  an  action  against  one  who  entice* 
away  her  husband. 

Van  Dyke  and  Van  Dyke,  for  the  appellant. 

Williami,  Friend,  and  Bright,  for  the  respondent. 

Orton,  J.  This  action  is  brought  by  the  plaintiff,  as  the  wife 
of  one  Frank  W.  DufBes,  against  the  defendant,  the  mother 
of  said  Frank,  to  recover  damages  by  reason  of  the  defend- 
ant having  wrongfully  induced,  persuaded,  and  caused  the 
eaid  Frank  W.  Duffies  to  refuse  further  to  live  and  cohabit 
with  the  plaintiflF  and  to  support  and  maintain  her  and  to 
support  and  maintain  their  child,  and  maliciously  enticed  him 
away  from  her,  intending  thereby  to  deprive  her  of  his  society 
and  support,  maintenance,  aid,  and  assistance.  The  action 
was  tried,  and  the  plaintiflF  recovered,  by  the  verdict  of  the 
jury,  two  thousand  dollars,  of  which  the  plaintiflF  remitted  one 
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thousand  dollars,  and  judgment  was  rendered  for  the  residue- 
thereof.  Errors  are  assigned  for  admitting  irrelevant  testi- 
mony, refusing  to  submit  certain  questions  to  the  jury  and  to- 
give  certain  instructions,  and  for  denying  motions  for  nonsuit 
and  for  a  new  trial;  but  they  will  not  be  considered  any  further 
than  some  of  them  may  involve  the  question  whether  the- 
action  itself  will  lie. 

The  learned  counsel  of  the  appellant,  before  the  trial  was- 
commenced,  objected  to  the  introduction  of  any  evidence- 
under  the  complaint,  on  the  ground  that  it  stated  no  cause  of 
action,  which  objection  was  overruled.  On  this  demurrer,  ore- 
tenus,  the  learned  counsel  contended  that  this  action  would 
not  lie  at  common  law,  and  that  there  is  no  statute  allowing: 
it.  From  the  examination  of  the  authorities  we  have  been 
able  to  make,  and  considering  the  reason  thereof,  we  have  con- 
cluded that  such  contention  is  correct,  and  that  the  actiork 
cannot  be  maintained. 

The  learned  counsel  of  the  respondent  contends  that  the  ac- 
tion lies,  —  1.  At  the  common  law;  and  2.  By  the  terms  and 
liberal  interpretation  of  our  statutes;  and  3.  By  analogy  to 
similar  cases.  The  learned  counsel  does  not  contend  that  any 
such  action  was  ever  maintained  at  the  common  law,  but  that 
by  the  principles  of  the  common  law,  and  in  analogy  to  similar 
actions  at  the  common  law,  the  right  of  action  existed,  and 
was  not  maintainable  only  on  account  of  the  wife's  disability 
to  bring  the  action.  But  the  wife  was  not  only  unable  to 
bring  the  action  to  recover  damages  for  the  loss  of  her  hus- 
band's society,  but  the  damages  themselves  were  the  property 
of  the  husband,  the  same  as  in  case  of  personal  injury,  or  for 
defamation,  even  before  marriage:  Gibson  v.  Gibson,  43  Wis. 
23;  28  Am.  Rep.  527;  Barnes  v.  Martin,  15  Wis.  240;  82  Am. 
Dec.  670.  How  can  she  be  said  to  have  had  a  right  of  actioi> 
to  recover  damages  which  she  could  neither  own  nor  enjoy  ?^ 
More  properly,  the  right  of  action  was  in  the  husband,  in  thfr 
interest  or  on  account  of  his  wife.  The  common  law  could  not 
recognize  a  right  of  action  in  the  wife  to  sue  for  the  loss  of 
her  husband's  society,  without  involving  the  absurdity  that 
the  husband  might  also  sue  for  such  a  cause.  The  wife  hav- 
ing no  right  of  property,  at  common  law,  in  any  damages  re- 
covered on  her  account  for  any  cause,  neither  could  she  have- 
any  right  of  action  to  recover  them.  This  may  have  beei> 
grossly  wrong,  but  such  was  the  theory  of  the  common  law^ 
and,  to  make  it  consistent,  the  wife  had  no  such  right  of  ac 
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tion.  The  wife  was  not  only  inferior  to  the  hushand,  but  she 
had  no  personal  identity  separate  from  her  husband.  It  is 
not  proper  to  say  that  the  common  law  was  inconsistent  in 
denying  to  the  wife  the  right  to  bring  such  an  action,  and  at 
the  same  time  allowing  the  husband  to  sue  for  the  loss  of  the 
society  of  his  wife.  Her  disability  in  this  respect  was  consist- 
ent with  all  of  her  other  disabilities. 

When  the  learned  counsel  cites  the  case  of  Winsmore  T. 
G'r««n6aci:,Wille8, 581, decided  in  the  nineteenth  year  of  George 
III.,  in  which  the  husband  sued  for  enticing  away  his  wife, 
per  quod  amiait  the  comfort  and  society  of  his  wife,  as  fur- 
nishing the  same  reason  for  the  wife  bringing  such  an  action, 
he  ignores  all  these  common-law  disabilities  of  the  wife,  which 
are  consistent  with  each  other.  Chief  Justice  Willes  admitted 
that  there  was  no  precedent  for  such  an  action  but,  as  the 
action  on  the  case  had  been  invented  for  similar  cases,  he 
claimed  that  this  was  only  another  case  with  new  facts,  and 
as  there  were  *'  injury  and  damage,"  and  the  violation  of  a 
right,  and  the  action  ought  to  lie,  it  would  lie  within  the  rea- 
son of  other  cases.  .  And  so  the  learned  counsel  argues  from 
PhUp  V.  Squire^  Peake,  82,  in  the  thirty-first  year  of  George 
III.,  in  which  Lord  Kenyon  held  that  the  action  by  the  hus- 
band was  not  for  the  loss  of  the  services  of  the  wife,  but  of  her 
society. 

In  Pasley  v.  Freeman^  3  Terra  Rep.  51,  the  action  was  for 
making  a  false  affirmation  with  intent  to  defraud.  Lord  Ken- 
yon held  that  the  action  would  lie,  although  a  new  case,  be* 
cause  there  was  damnum  cum  injuna.  In  Ashby  v.  White,  2 
Ld.  Raym,  938,  decided  in  1701,  the  action  was  against  an 
officer  for  refusing  to  receive  the  plaintiff's  vote.  It  was  a  case 
primx  impressionis,  but  Chief  Justice  Holt,  against  the  other 
judges,  held  that  the  action  would  lie  at  common  law,  on  the 
ground  that  where  there  is  a  wrong  there  should  be  a  remedy. 
In  Chapman  v.  Pickersgill,  2  Wils.  145,  the  action  was  for 
falsely  and  maliciously  suing  out  a  bankrupt  commission,  and 
it  was  held  that  the  action  would  lie  at  common  law  on  the 
same  ground.  In  Lumley  v.  6ye,  2  El.  &  B.  216,  the  action 
was  for  enticing  away  a  singer  employed  to  sing  in  a  theate* 
and  in  Bowen  v.  Hall,  L.  R.  6  Q.  B.  Div.  333,  for  enticing 
away  a  common  laborer  employed  by  the  plaintiff. 

These  are  all  new  cases,  predicated  upon  the  same  general 
principles  of  the  common  law.  The  argument  is,  if  these  ac- 
tions uan  be  sustained,  and  the  action  of  the  husband  for  the 
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loss  of  his  wife's  consortium,  why  may  not  an  action  by  or  on 
behalf  of  the  wife,  for  the  loss  of  her  husband's  society,  sup- 
port, and  protection  be  maintained  on  the  same  principles? 
The  reason  is  obvious,  and  suggested  above.  The  wife  had 
no  property  in  the  consortium  of  her  husband,  that  is  lost,  nor 
any  right  to  it  that  has  been  violated  at  common  law.  If  the 
same  able  judges  who  were  free  to  invent  actions  and  to  sus- 
tain new  capes  in  an  old  action,  and  were  quick  to  sec  the 
justice  and  humanity  of  all  cases,  could  have  found  a  right 
of  action  of  the  wife  in  such  a  case,  we  may  believe  that  old 
forms  and  fictions  would  not  have  stood  in  the  way.  Her 
relative  position  and  conditions  as  a  wife,  at  common  law, 
precluded  the  recognition  of  any  such  right  of  action.  Under 
the  civil  law,  the  husband  and  wife  were  distinct  persons. 
The  wife  had  a  separate  estate,  the  right  to  contract  debts, 
and  to  bring  actions  for  injuries.  Her  position  was  so  nearly 
equal  to  that  of  her  husband  that  her  right  to  his  society  was 
recognized,  and  she  had  a  remedy  for  its  loss.  But  that  remedy 
was  confined  to  the  ecclesiastical  courts,  and  consisted  only  in 
having  her  husband  returned  to  her:  1  Bla.  Com.  444.  The 
wife  had  a  right  of  action  for  defamation,  by  the  civil  law,  but 
it  was  denied  her  in  the  common-law  courts,  because  she  would 
then  have  two  actions,  or  a  double  remedy:  Palmer  v.  Thorpe, 
4  Coke,  19;  Byron  v.  Evies,  12  Mod.  106;  2  Salk.  694.  An- 
other reason  was,  that  an  action  for  defamation  would  not  lie 
without  special  damages,  and  the  wife  could  have  no  special 
damages. 

In  looking  into  the  books  of  the  common  law  we  can  find 
no  such  action  or  right  of  action  of  the  wife,  and  they  are  both 
denied  on  principle  as  well  as  want  of  precedent.  In  the  ge- 
nial light  of  modern  times,  the  true  situation  and  position  of 
the  wife,  in  the  marriage  relation,  are  seen  more  clearly  than 
formerly,  and  the  place  assigned  her  by  the  law  and  by  com- 
mon consent  is  much  higher,  and  more  suitable  to  her  intrin- 
sic character,  ability,  and  worth.  She  is  placed  on  a  nearer 
equality  with  her  husband  in  her  rights  of  person,  property, 
and  character.  Under  the  just  and  genial  laws  of  married 
women,  she  has  resumed  her  position  of  a /erne  sole,  as  nearly 
as  is  compatible  with  natural  law.  It  is  not,  therefore,  kui- 
prising  that  so  great  and  gallant,  learned  and  humane,  a  judge 
and  chancellor  as  Lord  Campbell  should  hold,  in  Lynch  v. 
Knight,  9  H.  L.  Cas.  577,  that  the  wife  had  the  same  right  to 
the  consortium  of  her  husband  that  he  had  to  hers,  and  might 
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allege  special  damage  for  its  loss,  caused  by  defamation  of  her 
character.  The  lord  chancellor  said  that  it  was  a  cape  of  first 
impression,  and  restcl  his  opinion  upon  the  great  changes  that 
had  taken  place  in  the  position  and  relations  of  the  wife  under 
modern  legislation.  The  opinion  is  by  no  means  positive,  and 
placed  the  right  on  the  condition  that  it  might  be  shown  that  the 
wife's  "loss  and  injury"  concurred.  But  the  opinion  is  obiter 
in  that  case,  and  off-hand,  and  can  hardly  be  accepted  as  au- 
thority. But  the  remedy  of  the  wife  was  of  no  use  or  benefit 
to  her,  for  she  had  to  join  her  husband  in  the  suit,  and  the 
danjages  recovered  belonged  exclusively  to  him.  The  plaintiff 
obtained  judgment  in  queen's  bench  in  Ireland.  It  was 
aflBrmed  in  exchequer  by  a  divided  court,  and  reversed  in  the 
bouse  of  lords,  but  on  another  question.  It  is,  however,  a  de- 
cision that  no  such  case  had  ever  been  sustained  at  common 
law. 

In  Westlake  v.  Westlake,  34  Ohio  St.  621,  32  Am.  Rep.  397, 
it  was  held  that  the  action  would  not  lie  at  common  law,  and 
it  was  only  allowed  in  Ohio  by  the  statute  that  gave  the  wife 
a  right  of  action  for  all  violations  of  or  injuries  to  the  wife's 
"personal  rights."  Judge  Cooley  said  he  could  see  no  reason 
why  such  an  action  might  not  exist,  when  the  statute  allowed 
her  to  sue  for  personal  wrongs:  Cooley  on  Torts,  228.  "  Per- 
sonal rights  "  are  not  rights  of  person.  The  latter  are  physi- 
cal, and  the  former  are  relative  and  general,  and  embrace  all 
the  rights  any  person  may  have  and  all  the  wrongs  he  may 
suffer.  The  court  held  correctly  that  the  right  to  the  society 
of  her  husband  was  a  personal  right,  under  the  statute.  It 
was  so  held  also  in  Clark  v.  Harlan^  1  Gin.  Rep.  418.  It  is 
said  in  the  opinion  that  the  wife  had  no  such  right  at  common 
law  as  a  personal  right,  and  therefore  she  could  not  sue,  but 
she  may  by  force  of  the  statute.  But  it  was  held  in  Mulford 
V.  Clewell,  21  Ohio  St.  191,  that,  under  the  statute  thnt  allowed 
the  wife  to  sue  for  "injury  to  her  property  or  person,"  she 
could  not  bring  this  action  for  the  co7isortium  of  her  husband, 
nor  at  common  law. 

In  many  cases,  as  in  Ashby  v.  White,  2  Ld.  Raym.  938,  it 
has  been  held  that  the  action  might  be  brought,  because  there 
should  be  "  no  wrong  without  a  remedy,"  as  Chief  Justice 
Holt  said  in  that  case.  But  we  must  not  forget  that  to  entice 
away  her  husband  was  no  wrong  to  the  wife,  and  she  had  no 
right  to  his  society,  and  the  damages,  if  any,  belonged  to  him 
at  common   law.     In  Van  Arnam  v.  Ayers^   67  Barb.  544,  it 
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was  held  that  the  action  would  not  lie  at  common  law,  nor 
under  the  statute,  "for  injury  to  her  person  and  character," 
or  her  separate  property.  In  Jaynes  v.  Jaynes,  39  Hun,  40,  it 
was  held  that  the  action  would  lie  under  the  statute  of  "  civil 
procedure,"  but  not  at  common  law.  In  Breimany.  Paasch, 
7  Abb.  N.  C.  249,  it  was  held  that  the  action  would  lie,  if  not 
under  the  statute,  under  the  authority  of  Lynch  v.  Knight^  9' 
H.  L.  Cas.  577,  since  the  wife's  disability  to  sue  alone  had 
been  removed.  In  Baker  v.  Baker,  16  Abb.  N.  C.  293,  the 
right  is  predicated  upon  the  wife's  separate  property,  and  the 
right  to  sue  for  injury  to  her  person  and  character.  In  Logan 
V.  Logan,  77  Ind.  559,  the  action  by  the  wife  was  for  defama- 
tion, and  she  counted  per  quod  for  loss  of  the  society  of  her 
husband.  It  was  held  that  she  might  bring  the  action  under 
the  statute  of  "injury  to  her  person  or  character,"  but  it  could 
not  be  extended  for  loss  of  the  society  of  her  husband.  In 
Calloway  v.  Lay  deny  47  Iowa,  456,  29  Aro.  Rep.  489,  an  action 
under  the  liquor  law  like  ours  in  chapter  127,  Laws  of  1872^ 
in  which  the  wife  might  recover  "  for  injury  to  her  person, 
property,  or  means  of  support,  and  for  all  damages  sustained, 
and  for  exemplary  damages,"  it  was  held  that  she  could  not 
recover  for  the  loss  of  her  husband's  society.  And  so  in 
Freese  v.  Trijpp,  70  111.  503,  and  in  Confrey  v.  Stark,  73  111. 
187,  and  Mulford  v.  ClewelU  21  Ohio  St.  191. 

The  recent  case  of  Foot  v.  Card,  58  Conn.  1,  18  Am.  St» 
Rep.  258,  is  sustained  by  the  authority  of  Lynch  v.  Knight,  9 
H.  L.  Cas.  577,  and  on  the  ground  that  the  wife  is  in  a  con- 
dition of  perfect  equality  with  her  husband,  and  "  her  right 
is  the  same  as  his,  in  kind,  degree,  and  value."  It  is  said  that 
even  if  the  damages  go  to  the  husband,  he  would  hold  them 
as  trustee  for  the  wife.  This  case  would  be  of  greater  author- 
ity if  the  expressions  of  the  wife's  absolute  equality  with  her 
husband  were  less  general,  sweeping,  and  unlimited.  The 
still  more  recent  case  of  Bennett  v.  Bennett,  116  N.  Y.  584, 
holds  that  the  action  will  lie  at  common  law,  and  cites  Lynch 
V.  Knight,  9  H.  L.  Cas.  577,  and  under  the  statutes  which 
allow  her  to  recover  for  "injury  to  her  ])erson  or  character,'* 
and  give  her  separate  property.  It  is  held,  in  the  leading 
opinion,  that  the  wife  can  sue 'alone  for  all  injuries  to  her  per- 
son, and  the  damages  recovered  will  belong  to  her. 

It  will  be  seen  that  there  is  very  little  conclusive  authority 
on  this  question  by  the  decisions  of  the  courts  in  this  country 
or  in  England.     The  doctrine  may  be  said  to  be  unsettled. 
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Those  courts  which  hold  that  the  action  will  lie  at  common 
law  do  so  because  the  statute  has  placed  the  wife  on  an  equal- 
ity with  the  husband  or  removed  her  disabilities.  This  would 
«eem  to  imply  that  the  action  would  not  lie  at  common  law, 
but  by  statute.  Other  courts  hold  that  the  right  of  action 
existed  at  common  law,  and  would  therefore  lie  as  soon  as  the 
statute  removed  the  wife's  disability  to  sue  alone.  The  ques- 
tion may  be  said  to  be  a  new  one  in  this  court,  although  the 
effect  of  some  of  our  decisions  may  have  a  direct  bearing  upon 
it.  The  case  of  Peterson  v.  Knoble,  35  Wis.  80,  was  an  action 
tinder  the  liquor  law,  commonly  called  the  Graham  Law, 
to  recover  for  injury  to  the  "  person,  property,  or  means  of 
support "  of  the  wife.  The  husband  was  made  drunk,  and 
turned  his  wife  out  of  doors.  The  question  was  raised  whether 
<lamages  for  the  injury  to  her  feelings,  and  for  the  indignity, 
could  be  recovered  in  the  action.  The  court  cites  Muljord  v. 
Clewell,  21  Ohio  St.  191,  as  holding  that  nothing  could  be  re- 
<;overed,  except  for  actual  violence,  or  physical  injury  to  the 
person  or  health,  not  even  for  her  disgrace  or  loss  of  society 
of  her  husband,  and,  while  approving  that  case,  holds  that 
for  injury  to  the  feelings,  and  for  the  indignity,  she  may  re- 
cover, because  it  is  a  part  of  the  actual  damages  in  the  action, 
And  connected  with  the  injury  to  her  person,  and  because 
"exemplary  damages"  may  also  be  recovered  under  the  stat- 
ute. This  limitation  to  the  actual  damages  for  the  physical 
injury  would  seem  to  imply  that  the  loss  of  her  husband's 
society  could  not  be  recovered  for  under  the  statute.  The 
cases  in  Ohio  and  Illinois,  under  the  same  law,  hold  that  dam- 
ages for  the  loss  of  the  husband's  society  cannot  be  recovered, 
-as  we  have  seen.  The  case  of  Dillon  v.  Linder,  36  Wis.  344, 
-was  brought  under  the  same  statute:  Laws  of  1872,  c.  127. 
While  it  was  pending,  and  before  trial,  chapter  1V9,  Laws  of 
1874,  repealing  the  above  chapter,  was  passed,  and  the  ques- 
tion was,  whether  by  such  repeal  the  action  was  defeated  or 
abated,  or  saved  by  section  33,  chapter  119,  of  the  Revised 
Statutes  of  1858,  now  section  4974,  Revised  Statutes.  It  was 
held,  Chief  Justice  Ryan  writing  the  opinion,  that  the  section 
referred  to  related  only  to  "new  forms  of  remedy  for  old 
rights,"  and  that  the  statute  created  the  cause  of  action  it- 
self, and  that  the  repeal  took  away  the  right  of  action,  and 
that  was  not  saved  by  the  statute,  and  was  therefore  gone. 
The  important  and  pertinent  effect  of  this  decision  is,  that  the 
«tatute  created  the  cause  of  action  or  right  of  action  to  recover 
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damages  by  reason  of  any  person  causing,  through  drunlcennesa 
of  the  husband,  any  injury  to  the  wife's  "person,  property,  or 
means  of  support,  and  any  damages  sustained,  and  exemplary 
damages."  Then  it  follows  that  such  a  cause  of  action  or 
right  of  action  did  not  exist  at  common  law,  but  is  purely 
statutory.  If,  then,  such  damages  could  not  be  recovered  at 
common  law,  much  less  could  a  more  remote  and  speculative 
class  of  damages,  for  the  loss  of  the  husband's  society  by  such 
means,  be  recovered  at  common  law,  or  without  a  statute  cre- 
ating such  a  cause  of  action  or  right  of  action.  It  follows  also^ 
as  before  said,  that  the  right  of  action  of  the  wife  in  such  a 
case  did  not  exist  at  common  law.  It  was  not  a  mere  common- 
law  disability  to  bring  the  action. 

The  only  two  statutes  now  in  force  in  this  state  allowing 
the  wife  to  bring  an  action  alone,  and  to  have  the  damages 
recovered  her  own  separate  property,  are  said  chapter  179^ 
Laws  of  1874  (section  1560,  Revised  Statutes),  which  gives  her 
an  action  against  any  person  who  causes,  through  the  drunk- 
enness of  the  husband,  "injury  to  her  person,  property,  or 
means  of  support,"  and  chapter  99,  Laws  of  1881,  which  gives 
her  an  action  for  any  "  injury  to  her  person  or  character." 
According  to  common  reason  and  the  decided  weight  of  au- 
thority, neither  of  these  statutes  gives  the  wife  any  right  of 
action  for  the  consortium  of  her  husband.  The  loss  of  her  hus- 
band's society  is  not  an  injury  to  her  person,  property,  means 
of  support,  or  character,  and  such  an  action  cannot  be  forced 
within  the  terms  or  spirit  of  the  statutes,  by  the  most  strained 
and  liberal  construction.  Such  a  right  of  action  does  not  exist 
by  law,  nor  can  it  be  inferred  from  the  ameliorated  and 
changed  conditions  of  the  wife,  and  her  equality  with  her  hus- 
band, produced  by  modern  legislation  in  her  behalf.  What- 
ever equality  of  rights  with  her  husband  she  may  have,  it  ift 
not  proper  to  say  that  "  her  right  to  the  society  of  her  husband 
is  the  same,  in  kind,  degree,  and  value,  as  his  light  to  her 
society." 

There  are  natural  and  unchangeable  conditions  of  husband 
and  wife  that  make  that  right  radically  unequal  and  different. 
The  wife  is  more  domestic,  and  is  supposed  to  have  the  per- 
sonal care  of  the  household,  and  her  duties  in  the  domestic 
economy  require  her  to  be  more  constantly  at  home,  wher» 
the  husband  may  nearly  always  expect  to  find  her  and  enjoy 
her  society.  She  is  purer  and  better  by  nature  than  her  hus- 
band, and  more  governed  by  principle  and  a  sense  of  duty  and 
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right,  and  she  seldom  violates  her  marriage  oWigations,  or 
abandons  her  home,  or  denies  to  her  husband  the  comforts 
and  advantages  of  her  society  by  any  inducement  or  influence 
of  others,  without  just  cause.  Actions  against  others  for  en- 
ticing her  away  from  her  home  and  her  husband's  society  are 
not  frequent.  Slie  is  protected  from  such  wrong,  not  only  by 
her  integrity  of  character,  but  by  greater  love  for  her  family 
and  the  comforts  and  genial  influences  of  home  life.  With  the 
husband  the  case  is  different.  He  may  not  be  his  wife's 
superior  in  the  sense  of  the  common  law,  or  in  anything,  and 
may  be  her  inferior  in  many  things,  but  he  is  charged  with  the 
duty  of  providing  for,  maintaining,  and  protecting  his  wife 
and  family.  He  is  engaged,  for  this  purpose,  in  the  business 
and  various  employments  of  the  outside  world,  that  must 
necessarily,  more  or  less,  deprive  his  wife  of  his  society.  The 
exigencies  of  even  his  legitimate  business  may  keep  him  away 
from  her  and  his  home  for  months  or  years.  He  is  exposed 
to  the  temptations,  enticements,  and  allurements  of  the  world, 
which  easily  withdraw  him  from  her  society,  or  cause  him  to 
desert  or  abandon  her.  Others  may  entice  or  induce  him  to 
do  many  things,  for  business  or  pleasure,  which  may  deprive 
his  wife  of  his  society.  The  wife  had  reason  to  expect  all 
these  things  when  she  entered  the  marriage  relation,  and  her 
right  of  his  society  has  all  these  conditions,  and  is  not  the 
same  in  "degree  and  value"  as  his  right  to  hers.  For  these 
reasons,  and  many  others,  if  actions  by  the  husband  for  the 
loss  of  the  society  of  his  wife  are  not  frequent,  actions  by  the 
wife  for  the  loss  of  his  society  would  be  numberless.  This 
right  of  action  in  the  wife  would  be  the  most  fruitful  source 
of  litigation  of  any  that  can  be  thought  of.  Tiie  loss  of  his 
Eociety  need  not  be  permanent,  for  a  cause  of  action.  For  a 
longer  or  shorter  time,  if  caused  by  improper  inducements  or 
enticements,  the  right  would  accrue.  There  would  seem  to  be 
very  good  reason  why  this  right  of  action  should  be  denied. 
The  justice  and  advantages  of  such  an  action  are  at  least 
doubtful.  For  these  reasons,  this  action  cannot  be  sustained 
on  the  ground  of  the  wife's  equality  in  right,  or  of  "a  remedy 
for  every  wrong,"  or  of  the  coincidence  of  "injury  and  dam- 
age," or  of  the  constitutional  right  of  a  remedy  for  "injury  to 
person,  property,  or  character." 

The  right  is,  at  least,  so  doubtful  that  the  courts  may  well 
await  a  direct  act  of  the  legislature  conferring  it.  There  are 
questions  of  public  policy  and  expediency  involved  that  may 
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well  be  considered  by  tbe  legislature.  The  court  should  have 
Bustained  the  objection  of  the  defendant  to  any  evidence  un- 
der the  complaint,  on  the  ground  that  it  did  not  state  a  cause 
of  action. 

The  judgment  of  the  superior  court  is  reversed,  and  the 
cause  remanded,  with  direction  to  dismiss  the  complaint. 

Cassodat,  J.,  dissented,  and  held  that  there  was  high  authority  for  saying 
that  at  common  law  an  action  by  a  wife  for  damages  could  be  maintained 
for  the  alienation  and  loss  of  the  affection  and  society  of  her  husband;  citing 
Lynch  V.  Knight,  9  H.  L.  Cas.  577;  Bassctt  v.  BanseU,  20  111.  A  pp.  543;  Foot  v. 
Card,  68  Conn.  1;  Bennettv.  Bennett,  116  N.  Y.  584;  affirming  Bennett  v.  Ben- 
nett, 41  Hun,  640;  Mehrhoffv.  Mehrhoff,  26  Fed.  Rep.  13.  This  last  case  main- 
tains  that  it  is  necessary  for  the  husband  to  join  in  the  action;  and  in  Wisconsia 
the  rule  is  established  that  in  actions  for  tortious  injury  to  the  wife,  prior  to 
the  recent  enactment  of  a  statute  on  the  subject,  it  was  necessary  for  the  hus- 
band and  wife  to  join  in  the  action:  Oibaon  v.  Gibson,  43  Wis.  2.3;  Meese  v. 
Fond  du  Lac,  48  Wis.  323;  Shanahan  t.  Madison,  57  Wis.  276.  Chapter  99 
of  the  Laws  of  1881,  however,  gave  to  married  women,  as  though  they 
were  sole,  the  right  to  maintain  an  action  for  any  injury  to  their  persons 
or  characters,  and  took  from  their  husbands  all  right  to  or  control  over 
auch  action,  and  all  right  to  or  interest  in  any  judgment  recovered 
therein:  Shanahan  v.  Madison,  57  Wis.  276.  Prior  thereto,  such  action,  if 
brought  in  the  name  of  the  wife  alone,  could  be  defeated  by  proving  the 
marriage  in  abatement:  McLimans  v.  Lancaster,  63  Wis.  596.  In  this  ca^O' 
it  was  decided  that  the  defect  of  commencing  the  action  in  the  name  of  the 
wife  alone  was  cured  by  such  statute,  and  the  court,  in  so  ruling,  followed 
Weldon  v.  Winsloiv,  L.  R.  13  Q.  B.  Div.  786,  where  Brett,  M.  R.,  said:  "  For 
such  a  cause  of  action,  no  action  could  ever  have  been  brought  by  the  hus- 
band alone,  without  joining  his  wife  as  plaintiff.  ....  The  injury  to  the 
wife  was  the  meritorious  cause  of  action;  and  if  she  had  died  before  the  com- 
mencement of  the  action,  the  husband  would  not  have  been  entitled  to  sue. 
If  damages  should  be  given,  they  would  belong,  in  the  first  place,  to  the  wife 
alone;  and  if  they  should  not  be  reduced  to  possession  by  the  husband,  and 
he  should  die,  the  damages  would  be.hers,  and  would  not  go  to  bis  executors." 
It  has  been  frequently  determined  that  compensatory  damages  include  men- 
tal suffering,  and  that  no  distinction  exists  between  other  forms  of  mental 
suffering  and  that  which  consists  in  a  wrong  or  insult  arising  from  an  act 
really  or  apparently  dictated  by  a  spirit  of  willful  injustice,  or  by  deliberate 
intention  to  vex,  degrade,  or  insult:  Craker  v.  Chicago  etc,  R'y  Co.,  36  Wis. 
658;  Grace  v.  Dempsey,  75  Wis.  323,  and  cases  cited.  Within  the  rulings  iu 
tbe  cases  cited  no  reason  is  perceived  why  the  pr'isent  action  is  not  main- 
tainable,  and  especially  if  such  right  of  action  existed  jontly  in  favor  of  tho 
husband  and  wife,  at  common  law,  as  indicated  by  the  cases  cited. 

HU.SBAND  AND  VVlFK  —  WiFE's  RiGHT  OF  AcriON    FOR   LoSS    OF    HuSBAND'S 

80CIETT.  — In  Connecticut,  a  wife  may  maintain  an  action  against  a  woman 
who  has  alienated  from  her  the  affections  and  deprived  her  of  the  society  of 
her  husband:  Foot  v.  Card,  58  Conn.  1;  18  Am.  St.  Rep.  258;  and  it  has 
been  so  decided  in  New  York,  Illinois:  Note  to  Doe  v.  Boe,  17  Am.  St.  Rep. 
500;  and  Ohio:  Westlake  v.  Wesllake,  34  Ohio  St.  621;  32  Am.  Rep.  397. 
But  contra,  see  Doe  v.  Roe,  82  Me.  503;  17  Am.  St.  Rep.  499.  Compare  not« 
to  Shaddock  r.  Clifton,  94  Am.  Dec.  593,  594. 
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[76  Wisconsin,  6oa] 

BXEMPTIONS  —  JlTDOMENT    FOB    CONVERSION    OF    EZEUFT  PROPERTY  18   Ex. 

KMFT.  —  A  judgment  against  a  sheriff  for  the  wrongful  conversion  by  him 
of  property  exempt  from  sale  under  execution  is,  together  with  costa, 
also  exempt,  and  cannot  be  discharged  by  payment  of  the  amount  thereof 
to  another  sheriff,  holding  an  execution  against  the  exempt  judgment 
debtor's  property.  A  statute  providing  that  "  after  the  issuing  of  execu* 
tioD  against  property,  any  person  indebted  to  the  judgment  debtor  may 
pay  to  the  sheriff  the  amount  of  the  debt,  or  so  much  thereof  as  shall  be 
necessary  to  satisfy  the  execution,  and  the  sheriff's  receipt  shall  be  a 
anfficient  discharge  for  the  amount  so  paid,"  does  not  include,  and  should 
not  be  applied  to,  a  judgment  for  the  value  of  exempt  property. 

Bloodgoodj  Bloodgood,  and  Kemper,  for  the  appellant. 
Lynch  and  Latta,  for  the  respondent. 

Cole,  C.  J.  It  is  not  denied  that  the  judgment  against  the 
defendant  in  this  case  was  for  the  wrongful  conversion  of 
property  exempt  from  sale  upon  execution.  In  other  words, 
it  was  for  the  conversion  of  a  stock  of  goods,  selected  and 
kept  by  the  plaintiff  for  the  purpose  of  carrying  on  his  trade 
or  business,  not  exceeding  two  hundred  dollars  in  value.  The 
etatute  expressly  exempts  that  amount  of  stock:  R.  S.,  sec. 
2982,  subd.  8.  The  defendant,  as  sheriff,  had  wrongfully  seized 
and  sold  the  stock  upon  an  execution  issued  on  a  prior  judg- 
ment against  the  plaintiff,  in  favor  of  S.  T.  and  F.  E.  Mock, 
judgment  creditors.  After  the  judgment  for  the  conversion 
of  the  exempt  property  was  rendered  and  docketed,  the  de- 
fendant therein  attempted  to  discharge  it  by  paying  the 
amount  thereof  to  the  sheriff  of  Langlade  County  (taking  a 
receipt  for  the  same),  who  had  in  his  hands  an  alias  execu- 
tion issued  on  the  Mock  judgment.  This  was  done  in  pursu- 
ance of  section  3028  of  the  Revised  Statutes,  which,  it  is 
claimed,  authorizes  such  payment.  Therefore  the  question 
presented  is,  Does  that  section  of  the  statute  authorize  such  a 
payment  and  discharge  of  this  judgment  for  the  conversion  of 
exempt  property? 

The  section  reads:  "  After  the  issuing  of  execution  against 
property,  any  person  indebted  to  the  judgment  debtor  may  pay 
to  the  sheriff  the  amount  of  his  debt,  or  so  much  thereof  as 
shall  be  necessary  to  satisfy  the  execution;  and  the  sheriff's 
receipt  shall  be  a  sufficient  discharge  for  the  amount  so  paid." 
We  are  clearly  of  the  opinion  that  this  provision  was  not  in- 
tended to  include,  and  should  not  be  applied  to,  a  judgment 
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for  the  value  of  exempt  property.  If  such  a  judgment  could 
be  discharged  by  applying  the  amount  on  another  judgment 
against  the  person  claiming  the  exemption,  the  spirit  and 
policy  of  the  statute  would  be  defeated  in  many  cases.  This 
court  has  uniformly  held  that  the  exemption  laws  must  have 
a  liberal  construction,  so  as  to  secure  their  full  benefit  to  the 
debtor.  It  would  be  useless  to  grant  the  privilege  contained 
in  these  laws,  if  it  could  be  defeated  or  rendered  of  no  possible 
value  by  allowing  the  judgment  for  the  conversion  of  exempt 
property  thus  to  be  satisfied.  Unless  the  judgment  itself  is 
held  exempt,  or  enjoys  the  privileged  position  which  the  prop- 
erty had  which  it  represents,  the  debtor  is  not  protected.  This 
is  very  obvious.  Public  policy  requires  such  a  construction 
of  the  above  provision  that  it  will  not  impair  in  any  degree 
the  beneficent  intent  of  the  exemption  law.  In  the  language 
of  Commissioner  Leonard,  when  considering  a  kindred  ques- 
tion, in  Tillotson  v.  Wolcott,  48  N.  Y.  188,  "  public  policy  re- 
quires such  a  construction  of  the  statute  as  will  insure  its 
full  benefit  to  the  debtor.  It  would  be  useless  to  grant  the 
privilege  contained  in  the  statute  if  it  could  be  rendered  of  no 
effect  by  refusing  an  adequate  remedy  for  the  invasion  of  the 
exemption,  or  by  permitting  a  recovery,  when  obtained  for 
such  invasion,  to  be  wrested  from  the  debtor  by  proceedings 
on  behalf  of  creditors.  The  judgment,  when  recovered  by  the 
debtor  for  the  wrongful  invasion  of  his  privilege  of  the  exemp- 
tion of  his  property  from  levy  and  sale,  represents  the  property 
for  the  value  of  which  it  was  recovered  ":  Page  190.  In  the 
case  where  this  language  was  used,  it  was  sought  to  reach,  by 
proceedings  supplementary  to  execution,  a  judgment  recovered 
for  the  value  of  exempt  property,  and  it  was  held  that  it  could 
not  be  done:  Commissioners  v.  Riley j  75  N.  C.  144. 

It  is  said  the  party  entitled  to  the  exemption  could  in  this 
case  have  fully  protected  himself  by  bringing  his  action  of 
replevin,  and  have  recovered  the  exempt  property.  But  the 
counsel  on  the  other  side  gives  a  complete  answer  to  this  posi- 
tion by  saying  that  the  action  of  trover  and  replevin  are  con- 
current remedies,  and  that  the  plaintiff  could  pursue  either 
remedy,  and  further,  that  under  the  statute  of  replevin,  the 
defendant  could  bond  the  property,  in  which  case  the  plain- 
tiff's judgment  would  be  for  the  recovery  of  the  property  or 
its  value.  We  do  not  think  the  plaintiff  lost  his  exemption 
by  bringing  the  action  in  the  form  he  did.  The  judgment  for 
the  exempt  property  is  exempt,  we  think,  contrary  to  the  inti- 
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mation  in  Mallory  v.  Norton,  21  Barb.  424.  In  Temple  v.  Seottf 
3  Minn.  419,  the  supreme  court  of  Minnesota  reached  a  dif- 
ferent conclusion,  and  held  that  the  exemption  did  not  attach 
to  the  judgment  which  represented  the  value  of  the  exempt 
property.  But  we  must  hold  otherwise,  because  we  think  that 
the  exemption  of  the  statute  must  attach  to  it,  in  order  to  give 
full  eflFect  to  the  intention  of  the  legislation  upon  the  subject. 
In  Watkins  v.  Blatschinski,  40  Wis.  347,  it  was  decided  that 
the  money  due  a  judgment  debtor  from  the  purchaser  of  his 
homestead  as  a  part  consideration  therefor,  and  which  the 
debtor  intended  in  good  faith  to  apply  to  the  purchase  of  an- 
other homestead,  was  not  liable  to  garnishrrient.  It  was  said 
that  the  right  given  by  the  law  to  a  debtor  to  sell  and  convey 
the  homestead  free  from  all  liens  would  be  a  barren  right,  so 
far  as  the  owner  was  concerned,  if  the  proceeds  of  the  sale  could 
not  be  protected  until  they  reached  the  hands  of  the  vendor, 
or  while  in  transition  from  one  homestead  sold  to  another  pur- 
chased. So  here  it  may  be  said  the  privilege  of  the  exemp- 
tion of  the  stock  of  goods  would  be  a  barren  right  if  the 
judgment  rendered  for  its  value  could  be  discharged  by  apply- 
ing the  amount  on  another  judgment  against  the  debtor.  The 
entire  judgment  in  this  case  was  exempt,  including  the  costs 
taxed  in  the  action  brought  to  vindicate  the  right  which  the 
law  secured  the  debtor. 

It  follows  from  these  views  that  the  orders  entered  on  the 
twenty-firstday  of  October,  1889,  —  one  denying  the  defendant's 
motion  to  set  aside  and  quash  the  execution  in  the  action,  and 
the  other  granting  the  plaintiff's  motion  to  set  aside  and  cancel 
the  satisfaction  of  judgment,  and  declaring  the  judgment  in 
full  force,  —  must  both  be  affirmed.  The  costs  on  the  motion 
were  in  the  discretion  of  the  court,  and  we  shall  not  disturb 
the  action  of  the  court  on  that  point.  Counsel  says  on  the 
motion  to  set  aside  the  execution  there  was  not  the  slightest 
allusion  in  the  motion  papers  to  the  matter  of  exemption. 
This  position  is  not  sustained  by  the  record.  Robbins  says,  in 
substance,  in  his  affidavit,  that  he  tendered  the  balance  due  on 
the  judgment  to  the  attorneys  of  the  plaintiff,  and  that  they 
refused  the  tender  *'  upon  the  ground  that  the  judgment  herein 
was  for  exempt  property  belonging  to  the  plaintiff." 

We  do  not  think  there  was  any  error  in  the  ruling  of  the 
court  denying  the  defendant's  motion  to  reopen  the  first  two 
orders.  The  court  had  already  decided  and  entered  these 
orders,  and  it  would  have  been  irregular  to  set  them  aside  and 


W  Murray  v.  Buell.  [Wisconsin, 

try  a  new  issue  raised  at  that  stage  of  the  proceedings,  as  to 
whether  or  not  the  plaintiff  had  other  exempt  property. 
The  three  orders  appealed  from  are  affirmed. 

Exemptions,  What  is  Included  in.  —  A  cause  of  action  inuring  to  a 
debtor  from  the  wrongful  seizure  and  sale  of  exempt  property  is  itself  ex> 
•mpt,  and  does  not  pass  to  a  receiver  of  the  property  of  the  debtor:  Andreto$ 
r.  JSowan,  28  How.  Pr.  126. 


Murray  v.  Bdell. 

[76  Wisconsin,  6'j7.] 

ASSIONUENT  CANNOT  BE  MaDB  OF  A  CaUSB  OF  ACTIOM  ASISINO  FROIC  PER- 

sONAii  Injuries  resulting  in  loss  of  business. 
Assignment  cannot  be  Made  of  the  Right  to  Recover  Damages  for  a 
Conspiracy  to  monopolize  the  coal  business  of  a  city,  and  to  drive  the 
assignor  out  of  such  business,  either  at  the  common  law  nor  under  a 
statute  authorizing  the  assignment  of  causes  of  action  for  assault  and 
battery,  or  false  imprisonment,  or  other  damage  to  the  person. 

Shepard  and  Shepard,  WilliamSj  Friend,  and  Bright,  and 
Winklerf  Flanders^  Smith,  Boitum,  and  Vilas,  for  the  appel- 
lants. 

Clarke  and  McAuliffe,  and  J.  Q,  McKenney,  for  the  respond- 
ent. 

Cassoday,  J.  The  complaint  in  this  action  was  for  an  al- 
leged conspiracy  of  the  several  defendants  for  the  purpose  of 
controlling  and  monopolizing  the  entire  coal  business  in  the 
city  of  Milwaukee,  and  preventing  all  dealers  therein  from 
Belling  at  less  rates  than  the  prices  fixed  by  them,  and  thus 
preventing  competition,  to  the  injury  of  the  plaintiff's  busi- 
ness, and  to  drive  him  and  others  out  of  the  business;  which 
complaint  was,  on  demurrer,  held  to  state  a  good  cause  of  ac- 
tion by  this  court  in  Murray  v.  McGarigle,  69  Wis.  483.  Upon 
the  cause  being  remitted,  and  issue  joined,  the  same  was  sub- 
sequently tried,  and  upon  such  trial  the  plaintiff  obtained  a 
verdict  of  $4,750.  The  defendants  thereupon  moved  for  a  new 
trial,  mainly  on  the  ground  that  such  damages  were  excessive. 
Thereupon  the  trial  court  ordered  that  if  the  plaintiff  would  re- 
mit from  such  verdict  $3,250,  and  allow  the  same  to  stand  for 
the  amount  of  $1,500  only,  the  motion  for  a  new  trial  therein 
would  be  denied;  otherwise,  it  would  be  granted.  The  plain- 
tiff refused  to  so  remits  and  the  motion  for  a  new  trial  was 
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thereupon  granted,  and  the  order  granting  the  same  was  sub* 
aequently  affirmed  by  this  court  in  Murray  v.  Buell,  74  Wis.  14. 

It  now  appears  that,  prior  to  obtaining  such  verdict,  and  on 
or  about  July  1,  1887,  the  plaintiff,  by  an  instrument  in  writ- 
ing, bargained,  sold,  assigned,  and  set  over  to  one  Thomas  F. 
Clarke  the  cause  of  action  mentioned  in  said  complaint,  which 
assignment,  omitting  the  title,  is  as  follows:  — 

"Know  all  men  by  these  presents,  that  I,  John  Murray,  of  the 
city  and  county  of  Milwaukee,  for  and  in  consideration  of  the 
procuring  sureties  and  becoming  surety  for  me  in  the  above- 
entitled  action,  and  of  becoming  liable  for  certain  costs,  ex- 
penses, attorney's  fees,  and  disbursements  in  the  prosecution 
of  said  action,  do  hereby  bargain,  sell,  assign,  and  set  over  to 
Thomas  F.  Clarke,  of  the  said  city  and  county  of  Milwaukee,  all 
my  right,  claim,  and  interest  in  and  to  any  and  all  moneys, 
property,  judgment,  and  each  and  every  thing  of  value  which 
may  come,  arise,  or  be  recovered  in  this  action,  or  by  compro- 
mise, settlement,  or  otherwise,  from  the  above  defendants,  or 
growing  out  of  the  matters  mentioned  in  this  action,  for  the  pur- 
pose of  securing  and  reimbursing  the  said  Thomas  F.  Clnrke 
for  his  said  expenses,  outlay,  and  liability  incurred  or  to  be  in- 
curred as  aforesaid;  the  said  Thomas  F.  Clarke,  being  so  reim- 
bursed and  made  whole  in  the  matter,  to  surrender  this  contract, 
and  release  all  further  claim  against  me,  and  all  claim  upon  the 
matters  and  things  hereby  assigned  and  set  over  to  him. 
[Signed]  "John  Murray." 

After  said  cause  was  remitted  from  this  court  on  the  appeal 
reported  in  74  Wisconsin,  14,  and  on  or  about  May  27,  1889, 
the  plaintiff,  for  and  in  consideration  of  seven  hundred  dollars 
to  him  paid  by  the  defendants,  and  by  an  instrument  in  writ- 
ing acknowledging  the  receipt  of  the  same,  thereby  remised, 
released,  and  forever  discharged,  and  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  remised,  released,  and 
forever  discharged,  the  said  defendants,  their  heirs,  executors, 
and  administrators,  of  and  from  all  debts,  demands,  actions, 
and  causes  of  action  which  he  then  had,  or  which  might  result 
from  the  existing  state  of  things,  from  any  and  all  contracts, 
liabilities,  and  omissions,  and  especially  from  all  claims  and 
liabilities  under  this  action,  then  pending  in  the  circuit  court 
against  the  defendants,  and  from  all  costs  of  said  action,  and 
thereby  confessed  and  acknowledged  full  satisfaction  of  all 
claims  upon  which  the  said  action  was  based;  and  in  consid- 
eration of  the  premises  thereby  agreed  and  bound  himself  to 
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hold  the  defendants,  and  each  of  them,  free  and  harmless  from 
and  against  any  and  all  claims  which  might  be  thereafter 
made  upon  them  by  his  agents,  attorneys,  or  assigns,  based 
upon  or  in  any  way  arising  from  said  action,  or  from  any  of 
the  transactions  upon  which  said  action  was  based. 

Thereupon,  and  on  or  about  May  31,  1889,  the  said  Thomaa 
F.  Clarke  filed  a  petition  in  this  case,  setting  forth  a  sum- 
mary of  the  nature  of  the  case,  and  said  assignment  to  him  by 
the  plaintiff,  and  his  liability  as  surety  for  the  plaintiff,  and 
the  moneys  he  had  advanced  in  said  action  for  and  on  account 
of  the  plaintiff,  and  asked  the  court  for  an  opportunity  to  pre- 
sent the  necessary  evidence  and  to  prosecute  the  action  to  its 
final  determination,  in  the  name  of  the  plaintiff,  as  the  only 
way  in  which  he  could  be  relieved  from  his  liability  as  afore- 
said. The  defendant  thereupon  replied  to  said  petition,  and 
the  same  was  tried  by  the  court  and  a  jury,  and  upon  such  trial 
the  jury  returned  a  special  verdict  to  the  effect  that  the  plain- 
tiff made  the  assignment  to  Thomas  F.  Clarke,  mentioned, 
on  July  1,  1887,  in  good  faith  and  for  a  valuable  consideration; 
that  said  Thomas  F.  Clarke,  in  pursuance  of  said  assignment, 
became  liable  for  and  laid  out  and  expended  money  for  the 
plaintiff,  in  the  sum  of  $586;  that  the  defendant  Buell,  at  the 
time  of  the  settlement  with  the  plaintiff,  May  27,  1889,  had 
knowledge  or  notice  of  the  said  assignment;  that  it  was  one  of 
the  objects  of  the  coal  association  to  regulate  and  control  the 
prices  of  coal  in  the  retail  trade  in  the  city  of  Milwaukee; 
that  it  was  one  of  the  objects  of  said  coal  association  to  drive 
out  of  the  coal  business  any  person  who  should  sell  coal  at 
prices  less  than  those  fixed  by  said  association;  that  the  de- 
fendants, or  some  of  them,  at  or  after  the  execution  of  the  first 
agreement  between  Buell  and  McGarigle,  did  an  overt  act  or 
acts  which  affected  the  plaintiff,  for  the  purpose  of  carrying 
out  such  objects  of  said  coal  association;  that  the  plaintiff 
was  driven  out  of  the  business  under  the  first  contract  between 
Buell  and  McGarigle,  by  reason  of  such  acts;  that  the  plaintiff 
sustained  damages  to  the  amount  of  $586.  The  court  ordered 
judgiftent  for  the  sum  last  mentioned,  upon  such  special  ver- 
dict, in  favor  of  the  plaintiff  and  against  the  defendants.  From 
the  judgment  entered  accordingly  upon  such  verdict,  the  de- 
fendants appeal. 

However  ungrateful  it  may  have  been  in  the  plaintiff, 
nearly  two  years  after  he  had  assigned  his  alleged  cause  of 
action  to  Thomas  F.  Clarke,  and  after  the  latter  had,  on  the 
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faith  of  such  assignment,  incurred  the  liabilities  and  advanced 
the  moneys  in  the  action,  mentioned  in  the  foregoing  state- 
ment, to  settle  with  the  defendants,  and  to  release  and  dis- 
charge them  from  any  and  all  liability  by  reason  thereof,  as 
stated,  without  the  knowledge  or  concurrence  of  Mr.  Clarke, 
yet  we  are  forced  to  hold  that  such  cause  of  action  was  not 
assignable,  and  that  Mr.  Clarke  obtained  no  right  to  the  same, 
nor  to  control  or  continue  the  action  in  the  name  of  the  plain- 
tiflf  or  otherwise,  by  virtue  of  such  assignment.  In  Noonan  v. 
Orton,  34  Wis.  259,  17  Am.  Rep.  441,  it  was  held  that  an  ac- 
tion in  tort  for  a  personal  injury  resulting  in  a  special  loss  to 
the  plaintiflF's  business  did  not  pass  to  his  general  assignee  in 
bankruptcy,  for  the  reason  that  such  cause  of  action  was  not 
assignable.  To  the  same  effect,  Gibson  v.  Gibson,  43  Wis.  23; 
28  Am.  Rep.  527;  Kusterer  v.  Beaver  Dam,  56  Wis.  471;  43 
Am.  Rep.  725.  In  the  last  case  mentioned  it  was  held  that 
'*  a  party  having  a  cause  of  action,  in  its  nature  not  assignable, 
cannot,  by  an  agreement  before  judgment  or  a  verdict  thereon, 
give  his  attorney  any  interest  therein  or  in  the  costs  which 
would  be  incident  to  a  recovery,  which  will  survive  a  settle- 
ment of  the  cause  of  action."  That  case  has  since  been  fre- 
quently sanctioned  by  this  and  other  courts;  Voell  v.  Kelly,  64 
Wis.  505;  St.  Joeeph  Mfg.  Co.  y.  Miller,  69  Wis.  391;  Lamont 
V.  Washington  Q.  R.  Co.,  2  Mackey,  502;  47  Am.  Rep.  276; 
Miller  V.  Newell,  20  S.  C.  122;  47  Am.  Rep.  833.  In  the  case 
in  69  Wisconsin,  above  cited,  it  was  held  that  where  a  judg- 
ment is  recovered  in  such  action  of  tort,  and  the  defendant 
therein  is  garnished  by  a  creditor  of  the  plaintiff,  and  such 
judgment  is  subsequently  reversed,  and  such  creditor  perfects 
his  judgment  against  the  plaintiff  in  the  tort  action  before  the 
latter  recovers  another  and  final  judgment  against  the  wrong- 
doer, the  latter  judgment  is  not  subject  to  nor  affected  by  such 
garnishment;  and  this  was  so  held  on  the  theory  that  although 
8uch  garnishment  was  in  the  nature  of  a  compulsory  assign- 
ment of  the  judgment  so  reversed,  yet  that  it  did  not  transfer 
the  cause  of  action,  nor  the  judgment  subsequently  obtained 
therein. 

These  cases  go  on  the  theory  that  such  actions  and  causes 
of  action  for  personal  injury  or  injury  to  business  did  not  sur- 
vive the  death  of  the  plaintiff  at  common  law,  nor  by  section 
4253  of  the  Revised  Statutes:  Randall  v.  Northwestern  Tel. 
Co.,  54  Wis.  141;  41  Am.  Rep.  17;  Farrall  v.  Shea,  66  Wis. 
565;  Cotter  v.  Plunier^  72  Wis.  478.     It  is  claimed,  however. 
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that  such  cause  of  action  would  survive  by  virtue  of  chapter 
280  of  the  Laws  of  1887,  amending  that  section  by  the  intro- 
duction of  the  words  "or  other  damage  to  the  person,"  so 
that  the  part  here  applicable  now  reads:  "Actions  for  assault, 
and  battery  or  false  imprisonment,  or  other  damage  to  thfr 
person."  But  it  is  very  manifest  that  the  conspiracy  in  ques- 
tion inflicted  no  injury  or  damage  to  the  person  of  the  plain- 
tiff. The  acts  alleged  were  unlawful  and  injured  his  business, 
and  gave  him  a  right  of  action  for  damages,  but  such  dam- 
ages were  in  no  sense  "  damage  to  the  person  "  of  the  plaintiff: 
Hiner  v.  Fond  du  Lac^  71  Wis.  81,  82.  For  a  discussion  of 
such  injury  to  the  person,  see  the  opinion  of  Mr.  Justice  Or- 
ton  in  Dxiffies  v.  Duffies^  76  Wis.  374;  ante^  p.  79,  and  the  cases 
therein  cited.  Since  the  cause  of  action  here  alleged  would 
not  have  survived,  it  is  very  evident  it  was  not  assignable,  and 
that  Mr.  Clarke  got  nothing  by  virtue  of  his  assignment. 

The  judgment  of  the   circuit  court  is  reversed,  and  the 
cause  is  remanded,  with  directions  to  dismiss  the  complaint. 


AssiQNMENT  or  CAUSES  OF  ACTION.  —  As  to  what  causes  of  action  may- 
»nd  what  may  not  be  assigned,  see  McKee  v.  Judd,  12  N.  Y.  622;  64  Am. 
Dec.  515,  and  particularly  note  516,  517.  A  right  of  action  for  trespass  i» 
assignable:  Chouteau  v.  Boughton,  100  Mo.  406. 


LoOMIS    V.    ROCKFOED    INSURANCE    CoMPANY. 

[77  Wisconsin,  87.] 

Ihsdrance,  Contract  of,  when  Indivisible.  —  Though  insurance  is  dis- 
tributed to  the  diiSTerent  items  of  insured  property,  the  contract  is  in> 
divisible  if  its  breach  as  to  one  item  of  the  property  affects,  or  may 
reasonably  be  supposed  to  affect,  the  other  items  by  increasing  the  risk 
thereon. 

Ihscrance,  Contract  of,  when  Divisible.  —  If  three  houses,  and  their 
contents,  situate  on  different  farms,  are  insiired,  each  for  a  separate 
amount,  by  a  policy  stating  the  premium  as  a  gross  sum,  the  contract 
is  divisible,  so  that  if  there  is  a  breach  of  condition  as  to  one  of  the 
houses,  by  its  conveyance  without  the  assent  of  the  insurer,  the  policy 
is  not  thereby  avoided  as  to  the  other  houses.  A  recovery  should  be 
had  in  all  those  cases  where  the  contract  is  divisible  and  the  different 
properties  are  insured  for  separate  sums,  and  the  risk  upon  some  of  the 
property  is  not  affected  by  the  cause  which  rendered  the  policy  void  iu 
part. 

Action  on   a  policy  insuring   against  loss  by  fire  three 
houses,  and  their  appurtenances  and  contents,  situate  on  dif- 
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ferent  farms,  in  Dane  County,  Wisconsin.  The  amount  for 
which  each  house  was  insured  was  designated  in  the  policy, 
the  aggregate  amount  being  eleven  hundred  dollars.  The 
consideration  of  the  issuance  of  the  policy,  as  stated  therein, 
was  a  premium  note  for  $16.50,  which  had  been  paid  at  ma- 
turity. The  policy  declared  that  if  any  change  should  liiUe 
place  in  the  title  of  the  property  insured,  unless  consented  to 
by  the  secretary  of  the  insurer,  the  policy  should  be  void. 
After  the  issuing  of  the  policy,  the  assured  conveyed  one  of 
his  farms,  including  the  dwelling-house  thereon,  without  the 
consent  of  the  secretary  of  the  company.  Afterwards,  one  of 
the  houses  which  the  assured  continued  to  own  was  destroyed 
by  fire,  and  to  recover  for  the  loss  thereby  sustained,  the 
present  action  was  brought.  The  defendant  resisted  recovery, 
on  the  ground  that  the  insurance  policy  constituted  an  in- 
divisible contract,  and  a  breach  of  condition  having  hap- 
pened as  to  part  of  the  property  insured,  that  the  whole 
contract  was  thereby  avoided.  The  trial  court  sustained  de* 
fendant's  view,  and  nonsuited  the  plaintiff,  who  thereupoa 
appealed. 

Rogers  and  Hall,  for  the  appellant. 
H.  W.  Chynowethy  for  the  respondent. 

Lyon,  J.  If,  as  the  learned  circuit  judge  held,  the  contract 
of  insurance  is  entire  and  indivisible,  the  conveyance  by  ihe 
plaintiff  of  the  Burke  farm,  on  which  stood  dwelling-house 
No.  1,  without  the  consent  of  the  secretary  of  the  defendant 
company,  before  certain  other  of  the  insured  property  was 
burned,  renders  the  whole  policy  null  and  void,  and  the  non- 
suit was  properly  ordered;  otherwise  not.  In  the  cases  of 
Hinman  v.  Hartford  F.  Ins.  Co.,  36  Wis.  159,  and  Schumitsch 
V.  American  Ins.  Co.,  48  Wis.  26,  the  contracts  of  insurance 
there  in  question  were  held  indivi&ible.  In  those  cases,  the 
property  insured  consisted  of  buildings,  and  personal  prop- 
erty contained  therein;  and  in  the  applications  for  the  poli- 
cies, there  were  misrepresentations  by  the  assured  of  their 
title  to  the  realty.  In  each  case,  the  risk  was  distribulcd  to 
the  different  items  of  property  insured.  These  cases  will  Ije 
adhered  to,  and  the  question  is.  whether  they  rule  the  present 
case. 

There  is  some  apparent  conflict  of  authority  as  to  tlic  '"ales 
by  which  it  is  to  be  determined  whether  the  contract,  in  a 
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given  case,  which  insures  several  items  of  property,  is  an 
entire  contract,  or  whether  it  is  divisible.  An  examination  of 
the  cases  will  show,  we  think,  that  as  to  a  large  majority  of 
them,  the  conflict  is  apparent,  rather  than  real.  All  the  cases 
Beem  to  agree  that  although  the  insurance  is  distributed  to 
the  different  items  of  insured  property,  the  contract  is  indi- 
visible if  the  breach  of  the  contract  as  to  an  item  of  the  prop- 
erty aflects,  or  may  reasonably  be  supposed  to  affect,  the 
other  items,  by  increasing  the  risk  thereon. 

In  Fire  Assort  v.  tVilliamson^  26  Pa.  St.  196,  the  insurance 
was  upon  three  adjoining  buildings,  —  a  specified  sum  on 
each,  —  and  the  breach  of  the  contract  alleged  was  the  keep- 
ing of  gunpowder  in  one  of  the  buildings,  which  caused  the 
burning  of  them  all.  The  contract  was  held  indivisible.  In 
Gottsman  v.  Pennsylvania  Ins.  Co.,  56  Pa.  St.  210,  94  Am. 
Dec.  55,  the  insurance  was  distributed  upon  a  barn,  and  cer- 
tain property  in  a  hotel  standing  within  about  sixty  feet  of 
the  barn.  As  in  the  cases  in  this  court  above  cited,  tne  ab- 
Bured  misrepresented  his  title  to  the  real  property,  which 
misrepresentation,  by  the  terms  of  the  policy,  invalidated 
the  whole  insurance.  The  property  in  the  hotel  was  burned. 
The  contract  was  held  indivisible,  and  the  whole  insurance 
forfeited.  Several  Massachusetts  cases  are  cited  in  the  opin- 
ion, among  which  are  Friesmuth  v.  Agawam  M.  F.  Ins.  Co.,  lO 
Cush.  590;  Brown  v.  People's  M.  Ins.  Co.,  11  Cash.  280;  and 
Kimball  v.  Howard  F.  Ins.  Co.,  8  Gray,  38.  These  cases,  in 
their  essential  facts,  are,  in  principle,  like  the  above  cases  in 
this  court,  except  that  in  the  case  last  cited  there  was  no 
misrepresentation,  but  the  assured  obtained  additional  insur- 
ance upon  a  portion  of  the  insured  property,  contrary  to  the 
conditions  of  the  policy.  Lee  v.  Howard  F.  Ins.  Co.,  3  Gray, 
583,  is  also  cited.  In  that  case,  the  contract  of  insurance  was 
held  indivisible  because,  by  the  terms  of  the  policy,  "  the 
property  was  insured  as  one  risk,  and  was  in  fact  closely 
connected  together."  In  Kelly  v.  Humboldt  F.  Ins.  Co.,  Pa., 
Nov.,  1886,  the  insurance  was  for  a  specified  sum  on  each  of 
two  connected  buildings,  and  a  house  situated  in  the  rear  of 
them.  The  contract  was  held  indivisible,  on  the  authority 
of  the  cases  in  that  state  above  cited.  In  Bowman  v.  Franklin 
F.  Ins.  Co.^  40  Md.  620,  tlie  insurance  was  distributed  upon  a 
distillery,  and  machinery  therein,  and  there  was  a  breach  of 
the  condition  as  to  the  real  estate,  which  worked  a  forfeiture 
of  the  policy,  by  its  terms.     Lovejoy  v.  Augusta  M.  F.  Ins.  Cc^ 


ay,  1890.]     Loomis  v.  Rockford  Insubancb  Co.  99 

45  Me.  472,  and  Day  v.  Charter  Oak  F.  &  M.  Ins.  Co.,  51  Me. 
91,  are  also  eiiuilar  in  principle  to  the  two  cases  in  this  court 
first  above  cited.  The  property  insured  in  each  was  a  build- 
ing and  its  contents,  and  there  was  a  misrepresentation  by  the 
assured  of  his  title  to  the  realty. 

None  of  the  above  cases  seem  to  have  been  decided  upon  the 
proposition  that  the  contract  was  entire  merely  because  the 
premium  was  not  also  distributed  to  the  several  items  of  in- 
sured property,  yet  there  are  expressions  in  some  of  the  opin- 
ions which  seem  to  give  weight  to  that  circumstance.  But  in 
Plath  v.  Minnesota  F.  M.  F.  Ins.  Ass'n,  23  Minn.  479,  23  Am. 
Rep.  697,  and  Garver  v.  Hawkeye  Ins.  Co.,  69  Iowa,  202,  the 
contracts  seem  to  have  been  held  indivisible  mainly  upon  the 
ground  that  the  premiums  were  not  so  distributed. 

The  foregoing  cases  have  been  referred  to  at  some  length 
because  they  are  chiefly  relied  upon  by  the  learned  counsel  for 
the  defendant  company,  to  establish  the  invalidity  of  the  con- 
tract of  insurance  in  the  present  case,  and  because  they  are 
believed  fairly  to  represent  nearly  all  the  cases  in  which  such 
contracts  have  been  held  indivisible.  The  same  counsel  also 
cited  and  relied  upon  McGowan  v.  Peo-pWs  M.  F.  Ins.  Co.,  54 
Vt.  211;  41  Am.  Rep.  843.  The  facts  of  that  case  are  not  very 
fully  stated,  but  it  may  be  gathered  from  the  report  that  the 
insurance  was  upon  a  dwelling-house  and  personal  property  in 
it,  and  the  assured  mortgaged  the  realty,  contrary  to  a  con- 
dition in  his  policy.  It  was  there  claimed  that  the  contract 
was  divisible,  and  that  the  assured  should  recover  the  in- 
surance upon  the  personal  property  which  had  been  burned, 
although  the  policy  had  become  void  as  to  the  dwelling- 
house.  The  court  negatived  this  claim,  and  held  the  con- 
tract indivisible.  The  decision  is  placed  upon  the  ground 
that  by  the  terms  of  the  policy  the  insurer  had  a  lien  upon 
the  insured  buildings  for  the  payment  of  assessments  upon 
the  premium  note,  and  the  cause  which  rendered  the  policy 
void  as  to  the  buildings  affected  such  security.  The  court 
might  well  have  held,  also,  that  the  contract  was  entire  be- 
cause of  the  fact  that  the  personal  property  insured  was 
located  in  such  buildings,  and  any  breach  of  the  contract  in 
respect  to  the  buildings  must  necessarily  affect  the  risk  upon 
the  property  therein,  to  the  injury  of  the  insurer.  In  that 
case  the  court  laid  down  general  rules  for  determining  whether 
such  a  contract  is  divisible  or  not.  These  rulec  are  so  reason- 
able and  satisfactory  that  we  feel  justified  in  quoting  some- 
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what  at  length  from  the  opinion.  The  court  says:  "  Thi» 
is  a  question  of  great  practical  importance,  as  a  large  propor- 
tion of  insurance  contracts  embrace  more  than  one  item  of 
property  insured.  The  decisions  are  apparently  conflicting^ 
but,  we  think,  are  easily  reconciled  by  referring  to  the  plairv 
principles  which  should  govern  them.  The  general  rule,  '  void 
in  part,  void  in  totOy  should  apply  to  all  cases  where  the  con- 
tract  is  affected  by  some  all-pervading  vice,  such  as  fraud,  or 
some  unlawful  act  condemned  by  public  policy  or  the  com- 
mon law;  cases  where  the  contract  is  entire,  and  not  divisible;. 
and  all  those  cases  where  the  matter  that  renders  the  policy 
void  in  part,  and  the  result  of  its  being  so  rendered  void, 
affects  the  risk  of  the  insurer  upon  the  other  items  in  the 
contract.  Keeping  these  rules  in  mind,  the  leading  casea 
upon  this  subject  can  all  be  reconciled.  A  recovery  should 
be  had  in  all  those  cases  where  the  contract  is  divisible,  the 
different  properties  insured  for  separate  sums,  and  the  risk 
upon  the  property,  which  is  claimed  to  be  valid,  unaffected  by 
the  cause  that  renders  the  policy  void  in  part.  Such  are  the 
cases  of  Howard  F.  &.  M.  Ins.  Co.  v.  Cornick,  24  111.  455;  Hart' 
ford  F.  Ins.  Co.  v.  Walsh,  54  111.  164;  Clark  v.  New  England 
M.  F.  Ins.  Co.,  6  Gush.  342;  53  Am.  Dec.  44;  Date  v.  Gore  D. 
M.  F.  Ins.  Co.,  14  U.  C.  C.  P.  548;  Phoenix  Ins.  Co.  v.  Lawrence, 
4  Met.  (Ky.)  9;  81  Am.  Dec.  521;  Loehner  v.  Home  M.  Ins.  Co.y 
17  Mo.  247;  Koentz  v.  Hannibal  Savings  &  Ins.  Co.,  42  Mo,  126; 
97  Am.  Dec.  325;  Cucullu  v.  Orleans  Ins.  Co.,  6  Martin, 
N.  S.,  11." 

It  is  believed  that  the  rules  thus  laid  down  by  the  Vermont 
court  do  not  conflict  with  any  of  the  cases  above  referred  to, 
except  possibly  the  two  cases  in  Minnesota  and  Iowa.  The 
proposition  determined  in  those  two  cases  does  not  commend 
itself  to  our  judgments  as  sound.  While  the  fact  that  the 
premium  is  stated  in  the  policy  at  a  gross  sum,  and  is  not  dis- 
tributed to  the  different  items  of  insured  property,  is  a  cir- 
cumstance to  be  considered  in  interpreting  the  contract,  we  do 
not  think  it  is  controlling.  If  two  houses,  located  one  mile 
apart,  are  insured  in  the  same  policy  for  one  thousand  dol'ars 
each,  and  there  is  nothing  to  show  that  they  do  not  belong  tO' 
the  same  class  of  risks,  we  cannot  believe  that,  merely  be- 
cause the  premium  is  stated  in  the  policy  to  be  twenty  dollars 
on  both  houses,  instead  of  ten  dollars  on  each,  the  contract 
thereby  becomes  indivisible,  when  it  would  undoubtedly  hay» 
been  divisible  had  the  latter  formula  been  adopted. 
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In  the  present  case  the  aggregate  of  the  insurance  is  $1,100, 
^  and  the  premium  is  stated  in  gross  at  $16.50,  which  is  1^  per 
^^cent  on  the  amount  of  the  insurance.  There  is  nothing  in  the 
*  policy  or  testimony  to  show  that  the  insured  property  belonged 
in  different  classes,  upon  which  are  charged,  respectively,  dif- 
ferent rates  of  insurance,  or  that  the  percentage  of  premium  is 
an  average  between  higher  and  lower  rates  which  the  parties 
understood  were  charged  and  paid  upon  different  items  of  the 
insured  property.  The  presumption  is,  therefore,  that  each 
item  was  insured  at  one  and  one  half  per  cent  premium,  and 
the  contract  should  be  construed  as  though  it  was  so  expressed 
in  the  policy.  Had  it  been  so  expressed  therein,  there  can  be 
no  doubt  the  contract  would  be  divisible,  and  so  the  learned 
counsel  for  the  defendant  company  frankly  admitted  during 
the  argument  of  the  cause. 

The  views  above  indicated  are  fully  sustained  by  the  cases 
of  Clark  v.  New  England  M.  F.  Ins.  Co.,  6  Gush.  342;  53  Am. 
Dec.  44;  Havens  v.  Home  Ins.  Co.,  Ill  Ind.  90;  60  Am.  Rep. 
€89;  Phenix  Ins.  Co.  v.  Pickel,  119  Ind.  155;  12  Am.  St.  Rep. 
-393;  Merrill  v.  Agricultural  Ins.  Co.,  73  N.  Y.  452;  29  Am. 
Rep.  184;  Schuster  v.  Dutchess  Co.  Ins.  Co.,  102  N.  Y.  260;  Loeh- 
ner  v.  Home  M.  Ins.  Co.,  17  Mo.  247;  Quarrier  v.  Peabody  Ins. 
Co.,  10  W.  Va.  507.  Indeed,  many  of  the  above  cases  go 
much  further  than  this  court  has  gone,  in  asserting  the  divisi- 
bility  of  such  contracts. 

It  is  not  denied  that  the  policy  in  suit  was  valid  when  is- 
fiued.  No  misrepresentation  or  breach  of  warranty  on  the  part 
■of  the  assured  is  claimed.  But  after  the  policy  was  issued,  the 
assured  violated  one  of  its  material  conditions  by  conveying 
to  another  one  of  the  insured  houses,  without  consent  of  the  in- 
surer, which  certainly  invalidated  the  policy  as  to  that  house. 
But  it  is  quite  impossible  to  say  from  the  record  before  us 
"that  the  risk  upon  the  insured  property  destroyed  by  fire, 
which  property  was  located  five  miles  distant  from  the  house 
60  conveyed,  was  increased,  or  in  the  slightest  degree  affected, 
by  such  conveyance.  We  are  constrained  to  hold,  therefore, 
that  the  contract  is  divisible,  and  hence  that  it  was  error  to 
nonsuit  the  plaintiff. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
^ill  be  remanded  for  a  new  trial. 


Inscranck  —  DivisiBiLmr  of  Contract. — Where  property  covered  by 
insurance,  although  consisting  of  separate  items,  constitutes  sulistaiitially 
4me  riik,  and  is  necessarily  subject  to  destruction  by  the  same  fire,  then. 


102  ■  Marlet  r.  Hinman.  [Wisconsin, 

even  thoagb  separate  amounts  of  insnrance  are  apportioned  to  each  separate 
item,  if  the  consideration  for  the  contract  and  the  risk  are  both  indivisible, 
the  contract  most  l>e  considered  as  entire,  and  any  breach  of  condition  which 
renders  the  policy  void  as  to  a  part  affects  the  other  items  in  the  same  man- 
ner: Gjiis8  V.  Franklin  Ins.  Co.,  123  Ind.  172;  18  Am.  St  Rep.  324;  Havens 
v.  Home  Ins.  Co.,  Ill  Ind.  90;  60  Am.  Rep.  689;  compare  Pkenix  Ins.  Co.  v. 
Pickel,  119  Ind.  155;  12  Am.  St.  Rep.  393.  A  policy  of  insurance  covering  a 
house  and  the  personal  property  in  it  is  indivisible,  and  a  breach  of  warranty 
which  will  avoid  the  policy  as  to  either  the  realty  or  personalty  will  avoid 
the  whole  policy;  bat  where  the  policy  covers  several  houses,  so  situated  aa 
to  make  the  risks  separate,  the  policy  is  divisible:  Pkk^  v.  Plieiux  Ins.  Co., 
119  Ind.  291. 
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[77  WiscoNsm,  136.] 
Rboistrattow — Chattbl  Mortgage,  What  is  a  Yxltsq  gt. — If  a  mortgagor^ 
at  the  request  of  his  mortgagee,  takes  a  chattel  mortgage  to  the  proper 
town  clerk's  office  and  hands  it  to  him,  and  he  takes  it  into  his  posses- 
sion and  files  it,  it  is  duly  filed,  and  operates  as  constructive  notice  to 
subsequent  purchasers,  though  before  their  purchase  it  is  abstracted 
through  the  negligence  or  misconduct  of  the  town  clerk,  but  without  the 
fault  of  the  mortgagee. 

R.  H.  Startj  for  the  appellant. 

J.  R.  Mathews,  for  the  respondent, 

Cassoday,  J.  This  is  an  action  of  replevin  brought  by  the 
plaintiflF,  as  chattel  mortgagee,  to  recover  the  possession  of  a 
pair  of  steers.  The  facts  are  undisputed,  and  to  the  effect 
that,  October  22,  1887,  John  F.  Brewer  and  wife,  in  the  ab- 
sence of  the  plaintiff,  but  at  his  request,  executed  a  chattel 
mortgage  on  the  steers  in  question  to  the  plaintiff,  to  secure 
the  sura  of  $61.67;  that  said  Brewer,  at  the  plaintiff's  request,. 
thereupon  took  the  said  mortgage  to  the  proper  town  clerk's  of- 
fice, and  handed  the  same  to  said  town  clerk,  who  took  the  same 
into  his  possession,  and  filed  it  as  of  that  day,  making  the  follow- 
ing entry  in  his  indexed  book  of  chattel  mortgages,  to  wit:  "John 
F.  Brewer  to  John  Marlet,  October  24, 1887.  $61.67.  Dated  Oc- 
tober 22, 1887;  due  October  22, 1888."  November  1, 1887,  said 
Brewer  sold  and  delivered  said  steers  to  one  Blakely  for  a  full 
and  valuable  consideration,  who  then  and  there  purchased  the 
game  in  good  faith,  and  without  notice  of  the  existence  of  said 
mortgage,  and  upon  the  representations  of  said  Brewer  that  the 
game  were  free  and  clear  of  all  liens,  and  that  there  was  no  chat- 
tel mortgage  thereon.  The  next  day  said  Blakely,  having  heard 
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that  there  was  a  chattel  mortgage  on  the  steers,  given  by 
Brewer,  at  once  went  to  said  town  clerk's  oflBce,  and  in  con- 
nection with  the  son  of  said  clerk,  made  a  thorough  and  dili- 
gent search  among  the  files  and  papers  of  said  office  and  all 
the  chattel-mortgage  files  therein,  but  no  such  mortgage  or 
copy  thereof  could  be  found  in  said  oflSce.  None  such,  nor 
any  copy  thereof,  was  on  file  in  said  office,  and  neither  said 
mortgage,  nor  any  copy  thereof,  has  since  been  on  file  in  said 
office.  November  30,  1887,  said  Blakely,  for  a  full  and  valu- 
able consideration,  sold  and  delivered  said  steers  to  one  Pettit, 
who  bought  the  same  in  good  faith,  and  without  any  notice  of 
the  existence  of  any  such  mortgage,  and  relying  upon  the  rep- 
resentations of  said  Blakely  at  the  time  of  sale,  that  there  was 
no  mortgage  upon  said  steers.  Thereupon  said  Pettit  heard 
there  was  a  chattel  mortgage  on  the  steers,  and  at  once  went 
to  said  town  clerk's  office,  and  was  then  and  there  informed 
by  said  clerk  that  there  was  no  such  mortgage  nor  any  copy 
thereof  on  file  in  his  office.  December  15,  1887,  said  Pettit, 
for  a  full  and  valuable  consideration,  sold  said  steers  to  the 
defendant,  who  then  and  there  purchased  the  same  in  good 
faith,  and  without  any  notice  of  the  existence  of  any  such 
mortgage,  and  relying  upon  information  given  him  by  said 
Pettit,  at  the  time  of  such  purchase,  to  the  effect  that  the 
steers  were  free  from  any  and  all  mortgage  liens,  and  that  he 
had  been  informed  by  the  said  town  clerk  that  there  was  no 
mortgage  thereon  on  file  in  his  office. 

Said  mortgage  was  never  taken  from  said  files  or  town  clerk's 
office  by  the  plaintiff,  or  with  his  knowledge  or  consent,  and 
he  did  not  know  that  the  same  had  been  taken  therefrom  un- 
til after  the  defendant  had  so  purchased  said  steers.  During 
the  time  mentioned,  the  said  Blakely  and  Pettit  were  each  and 
both  financially  irresponsible  and  insolvent.  Before  the  com- 
mencement of  this  action  the  plaintiff  demanded  said  steers  of 
the  defendant,  who  refused  to  give  them  up.  Their  value  at 
the  time  of  such  demand  was  sixty  dollars.  The  debt  on 
which  said  mortgage  was  given  has  never  been  paid  nor  satis- 
fie<l.  The  books  in  the  town  clerk's  office  do  not  show  that 
the  mortgage  was  ever  canceled.  The  mortgage  filed  therein 
was  the  original,  and  not  a  copy. 

Upon  the  trial  of  the  action  a  jury  was  waived,  and  the  facts 
in  the  case,  substantially  as  stated,  were  stipulated  by  the 
parties;  and  the  court  thereupon  found  the  facts  as  stated  in 
said  stipulation,  and,  as  conclusions  of  law,  that  the  plaintiff 
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ehould  have  judgment  for  the  return  of  the  steers,  or  for  the 
value  thereof  in  case  a  return  could  not  be  had,  with  six  cents 
damages  for  the  detention  thereof,  with  costs.  From  the 
judgment  entered  accordingly  upon  said  findings  in  favor  of 
the  plaintiff,  the  defendant  appeals. 

"No  mortgage  of  personal  property  shall  be  valid  against 
,'iny  other  person  than  the  parties  thereto,  unless  the  possession 
of  the  mortgaged  property  be  delivered  to  and  retained  by  the 
mortgagee,  or  unless  the  mortgage  or  a  copy  thereof  be  filed  as 
provided  in  the  next  section,  except  when  otherwise  directed 
in  these  statutes":  R.  S.,  sec.  2313.  The  exceptions  referred 
to  have  no  application  here.  The  next  section  thus  men- 
tioned provides  that  "  every  mortgage  of  personal  property, 
or  a  copy  thereof,  may  be  filed  in  the  office  of  the  clerk  of  the 

town  ....  where  the  mortgagor  resides Such  clerk 

shall  indorse  on  such  mortgage  or  copy  the  time  of  receiv- 
ing the  same,  and  keep  the  same  in  his  office  for  the  inspection 
of  all  persons.  Such  clerk  shall  also  make  the  entries  as 
required  in  subdivision  10  in  section  832.  Mortgages  so  filed 
Bhall  be  as  valid  and  binding  upon  all  persons  as  if  the  property 
thereby  mortgaged  had  been,  immediately  upon  the  execution 
of  such  mortgage,  delivered  to,  and  tbe  possession  thereof 
retained  by,  the  mortgagee:  R.  S.,  sec.  2314.  The  entries 
which  section  832  thus  requires  the  town  clerk  to  make  were 
"  to  file,  when  presented,  all  chattel  mortgages  and  affidavits 
relating  thereto,  and  to  enter  at  the  time  of  filing,  in  a  book 
properly  ruled  and  kept  therefor,  the  names  of  all  the  parties, 
arranging  mortgagors  alphabetically,  the  date  of  each  mort- 
gage, and  the  date  of  filing  the  same,  and  of  each  affidavit 
relating  thereto":  Subd.  10. 

Was  the  mortgage  in  question  "  filed,"  within  the  meaning 
of  the  statutes  quoted?  It  will  appear  from  the  foregoing 
statement  that  the  "entries"  which  the  town  clerk  was  thus 
required  to  make  in  his  index-book  were  in  fact  made  by  him 
at  the  time  the  mortgage  was  delivered  to  and  left  with  him. 
This  court  has  gone  so  far  as  to  hold,  however,  that  the  re- 
quirement of  such  entries  to  be  made  is  merely  directory,  and 
not  essential  to  the  validity  of  such  filing:  Smith  v.  Wag- 
goner, 50  Wis.  155.  The  statutes  cited  make  it  the  duty  of 
the  clerk  "to  file"  the  mortgage  or  copy  when  presented,  and 
to  "indorse"  thereon  " the  time  of  receiving  the  same."  In 
the  case  cited,  it  is  said  by  Mr.  Justice  Orton  that  "  these 
provisions  are  easily  understood,  and    make   the  filing  of  the 
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mortgage  and  the  indorsement  thereof  the  principal  things  to 
be  done  as  aflfecting  the  validity  of  the  mortgage,  and  notice 
to  all  persons  interested":  Smithy.  Waggoner,  50  Wis.  160. 
In  legal  contemplation,  the  filing  of  the  mortgage  was  complete 
when  delivered  to,  received  by,  and  left  with  the  town  clerk  for 
that  purpose:  Smith  v.  Waggoner,  50  Wis.  160;  Gorham  v.  Sum- 
mers,  25  Minn.  81;  People  v.  Bristol,  35  Mich.  28;  Keating  v. 
Retan,  80  Mich.  324.  The  requirement  of  section  832  of  the 
Revised  Statutes,  quoted,  making  it  the  duty  of  the  town  clerk 
*'  to  file  "  such  mortgage  when  presented,  is  nothing  more  than 
to  receive  the  same  and  make  the  indorsement  thereon  required 
by  section  2314,  quoted.  The  stipulation  to  the  effect  that  when 
the  mortgage  was  handed  to  the  town  clerk,  he  "took  the 
same  into  his  possession  and  filed  it  as  of  that  day,"  clearly 
means  that  he  took  the  mortgage  into  his  official  custody,  and 
indorsed  thereon  "the  time  of  receiving  the  same,"  within 
the  meaning  of  the  section  last  cited.  True,  it  was  so  de- 
livered to  the  town  clerk  by  the  mortgagor,  but  since  he  did 
so  at  the  request  and  as  the  agent  of  the  plaintiff,  though  in 
his  absence,  the  filing  was  just  as  effectual  as  though  such 
delivery  had  been  made  by  the  mortgagee  himself:  Sargeant 
V.  Solberg,  22  Wis.  136;  Harrington  v.  Brittan,  23  Wis.  541. 
But  the  mere  fact  that  the  mortgagor  was  the  agent  of  the 
mortgagee  in  thus  filing  the  mortgage  gave  him  no  implied 
authority  to  conceal  the  same  in  the  office  of  the  town  clerk, 
and  much  less  to  remove  the  same  from  the  files  or  the  office: 
Case  V.  Jewett,  13  Wis.  498;  80  Am.  Dec.  752.  In  the  case  at 
bar  there  is  no  evidence  of  any  such  concealment  or  removal 
by  the  mortgagor.  There  is  nothing  in  the  record  accounting 
or  attempting  to  account  for  the  absence  of  the  mortgage  from 
the  files  or  the  office.  It  does  appear,  however,  that  it  was 
not  taken  therefrom  by  the  plaintiff,  nor  with  his  knowledge 
or  consent,  and  that  he  did  not  know  that  the  same  had  been 
taken  therefrom  until  after  the  purchase  of  the  steers  by  the 
defendant.  It  follows  from  what  has  been  said  that  the  mort- 
gage was  duly  filed. 

The  mortgage  being  "  so  filed,"  the  statute  quoted  expressly 
declares  that  it  "  shall  be  as  valid  and  binding  upon  all  per- 
sons as  if  the  property  thereby  mortgaged  had  been,  immedi- 
ately upon  the  execution  of  such  mortgage,  delivered  to,  and 
the  possession  thereof  retained  by,  the  mortgagee  ":  Sec.  2314. 
The  question  recurs  whether  the  plaintiff  is  to  be  deprived  of 
these   statutory  provisions  in    his  favor,  without   any    fault, 
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negligence,  or  privity  of  his  own,  and  solely  by  reason  of  the 
negligence  or  misconduct  of  the  clerk.  "  It  is  the  settled  law 
of  this  state  that  the  mortgagee  of  chattels  has  the  legal  title 
to  the  property  before  the  debt  is  due,  and  that  he  may  take 
immediate  possession  thereof,  unless  by  express  stipulation 
the  mortgagor  is  permitted  to  retain  possession  ":  Hill  v.  Mer- 
riman,  72  Wis.  486.  Such  right  of  the  mortgagee  was  fully 
protected  by  such  filing  of  the  mortgage,  even  as  against  subse- 
quent purchasers  for  value  in  good  faith.  The  possession  of 
personal  property  is  at  most  only  prima  facie  evidence  of  title. 
A  Zona  fide  purchaser  of  such  property  from  one  in  possession 
cannot  hold  the  same  as  against  the  true  owner.  Had  the 
mortgage  in  question  remained  on  file,  and  the  mortgagor 
had  removed  to  some  other  town,  or  even  some  other  state,  and 
there,  during  the  life  of  the  mortgage,  sold  the  steers  to  a 
bona  fide  purchaser,  yet  there  is  plenty  of  authority  for  hold- 
ing that  such  purchaser  would  not  thereby  have  acquired  title 
to  the  same  as  against  the  mortgagee:  Kanaga  v.  Taylor,  7 
Ohio  St.  134;  70  Am.  Dec.  62,  and  numerous  authorities  cited 
in  the  note;  Keenan  v.  Stimson,  32  Minn.  377;  Norris  v. 
Sowles,  57  Vt.  360.  The  loss  in  such  supposed  case  would, 
under  these  authorities,  fall  upon  the  purchaser.  Here  there 
is  much  stronger  reason  for  holding  that  it  should  fall  upon 
the  defendant  as  such  purchaser,  since  he  has  his  remedy 
against  the  clerk,  by  reason  of  whose  misconduct  or  negli- 
gence the  loss  has  been  sustained:  R.  S.,  sees.  830,  985. 
The  judgment  of  the  circuit  court  is  affirmed. 


Filing  of  Instruments  in  Writing,  What  is,  and  evidence  thereof: 
See  Beebe  v.  Motrell,  76  Mich.  114;  15  Am.  St.  Rep.  288,  and  extended  note 
294-298. 
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t77  Wisconsin,  228.] 
Damages,  Measure  op,  for  Personal  Injuries.  — In  an  action  to  recover 
compensation  for  personal  injuries  which  had  led  to  the  amputation  of 
the  plaintiff's  legs,  it  is  not  error  to  instruct  the  jury  that  " the  proper 
elements  of  damages  are  adequate  compensation  for  all  of  the  physical 
and  mental  pain  and  suffering  which  the  plaintiff  suffered  at  the  time  of 
the  accident,  which  he  has  suffered  since  that  time,  and  which  he  is  rea- 
Bonably  certain  to  suffer  in  the  future  by  reason  of  his  injuries;  also  for 
the  mortification  and  anguish  which  he  has  suffered,  and  will  in  futnre 
suffer,  by  reason  of  the  mutilation  of  his  body,  and  the  fact  that  he  may 
become  an  object  of  curiosity  or  ridicule  among  his  fellows." 
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NioLiaEifCB  —  Duty  or  Railway  C!orporation  to  Ttnaoif  Approachino 
THE  Track.  —  The  mere  fact  that  a  traveler  is  approaching  the  track  is 
not  safficient  to  require  the  engineer  to  give  aa  alarm  or  to  stop  his 
engine  when  it  is  broad  daylight,  the  engine  visible,  the  bell  ringing,  and 
the  traveler  is  an  adult  in  apparent  possession  of  his  senses,  and  looking 
toward  the  train.  In  such  a  case,  the  engineer  may  act  on  the  supposi- 
tion that  the  traveler  will  stop;  but  he  must  not  rest  upon  this  supposition 
■o  long  as  to  allow  his  engine  to  reach  the  point  where  it  will  become  im- 
possible  for  him  to  control  his  train,  or  give  warning  in  time  to  prevent 
injury  to  the  traveler,  supposing  the  latter  to  continue  his  course. 

WiTNKSs,  CoNTRADlCTiNO  BY  Prior  STATEMENTS. — If  a  witness  has  testi- 
fled  conoeming  the  speed  at  which  a  train  was  running  at  the  time  of  an 
accident,  and  is  asked  if  he  did  not  have  a  conversation  shortly  after  the 
accident,  and  whether  he  did  not  then  make  a  statement  regarding  such 
rate  of  speed,  to  which  he  replied  that  he  has  no  recollection  as  to  mak- 
ing  such  statement,  another  witness,  called  to  rebut  this  testimony  by 
discrediting  the  first  witness,  may  be  asked  whether  he  had  a  conversa- 
tion in  which  the  first  witness  made  the  statement  of  which  he  denied 
having  any  recollection. 

Nbolioknck.  —  Etidencs  that  there  was  No  Sion-board  at  ▲  Railway 
Cbossino  at  which  a  traveler  was  injured  is  admissible  in  an  action  by 
him  to  recover  compensation  for  such  injnry. 

Byidence  not  Prejitdiciau  —  In  an  action  against  a  railway  corporation  to 
recover  for  personal  injuries  sufifered  by  the  plaintiff,  the  reception  in 
evidence  of  a  city  ordinance  forbidding  the  blowing  of  an  engine  whistle 
within  the  city  limits  except  as  a  necessary  signal  cannot  entitle  it  to  a 
reversal.  The  ordinance  clearly  contemplated  tliat  the  whistle  might  be 
Bounded  whenever  necessary,  and  it*  admission  in  evidence  could  not 
have  prejudiced  the  defendant. 

Byide:4ce.  —  One  Who  was  in  Attendance  on  an  Injured  Person,  and 
■aw  his  condition  and  his  apparent  sufferings,  may  be  asked  to  what  ex- 
tent he  suffered.  It  does  not  require  an  expert  to  give  testimony  con- 
cerning the  suffering  of  another  who  had  been  injured  by  an  accident,  • 
and  of  whose  apparent  sufferings  the  witness  was  an  observer  for  several 
days. 

Byicsnce.  —  Question  as  to  What  was  the  Plaintitt'e  Temper  befor* 
he  was  injured  is  proper,  because  the  answer  tends  to  show  his  men- 
tad  condition  before  he  was  injured.  It  is  also  competent  to  show  hia 
temper  afterward,  because  a  comparison  of  his  temper  before  and  after 
the  accident  may  tend  to  show  that  it  has  resulted  in  a  permanent  men- 
tal defect. 

Evidence.  —Answer  not  Responsive  to  the  Question  Asked  may  be 
stricken  out  on  motion  of  the  party  who  deems  himself  injured  thereby; 
but  if  he  does  not  make  snch  motion,  he  cannot  hold  his  adversary 
responsible  for  the  answer,  nor  successfully  seek  a  new  trial  on  the 
ground  that  it  was  given. 

/UBY  Trial  —  Reference  to  Prior  Verdict.  —  Where  a  verdict  for  dam- 
ages sustained  by  personal  injuries  to  the  plaintiff  had  been  set  aside 
on  appeal  as  excessive,  and  the  case  had  again  been  tried,  the  fact  that 
counsel  for  plaintiff  referred  to  the  former  verdict  in  an  argument  to 
the  court  in  the  presence  of  the  jury,  and  claimed  that,  in  view  of  ad- 
ditional evidence  produced  at  the  second  trial,  it  ought  not  now  to  b« 
-egarded  as  excevsive,  does  not  entitle  the  defendant  to  a  reversal,  though 
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he  oTjJected  to  the  reference  when  made,  and  the  trial  judge  declined  to 
interfere,  the  verdict  in  the  second  trial  being  for  a  much  less  sunt 
than  that  in  the  first. 
JuBT  Trial.  —  Verdict  I3  not  Excessivk  which  allows  eighteen  thousand 
five  hundred  dollars  for  personal  injuries  to  a  boy  seven  years  of  age, 
making  necessary  the  amputation  of  both  his  legs,  and  affecting  him 
mentally  as  well  as  physically 

Action  to  recover  for  personal  injuries.  Plaintiff,  travel- 
ing along  Wall  Street,  in  Janesville,  where  that  street  is 
crossed  by  defendant's  tracks,  was  run  over,  his  right  leg 
crushed  at  the  knee  and  the  left  one  at  the  ankle,  and  the 
amputation  of  both  soon  afterward  became  necessary.  The 
engine,  as  it  approached  the  place  of  the  accident,  was  run- 
ning at  a  greater  rate  of  speed  than  the  six  miles  an  hour 
allowed  by  law;  the  whistle  was  not  blown,  though  the  bell  of 
the  engine  was  rung  before  and  while  it  was  crossing  Wall 
Street;  there  was  no  gate  erected  on  Wall  Street,  though  the 
erection  of  such  gate  was  necessary  for  the  safety  of  human 
life;  there  was  no  flagman  at  the  crossing  to  warn  travelers; 
there  was  no  ordinance  requiring  such  gate  or  flagman ;  there 
was  no  sign-board  at  the  crossing,  with  the  inscription,  "  Look 
out  for  the  cars."  The  plaintiff"  was  a  bright,  intelligent  boy 
of  his  age;  comprehended  that  crossing  the  railway  tracks 
was  attended  with  danger,  but  did  not  see  the  engine  approach- 
ing the  place  of  the  accident,  although  shortly  before  crossing 
he  looked  in  the  direction  from  which  the  engine  approached; 
just  before  starting  to  cross,  his  attention  was  attracted  by  a 
'train  moving  upon  the  track  of  another  railway;  when  within 
twenty-five  feet  of  defendant's  main  track  plaintiff"  could  have 
seen  the  coming  of  an  engine  at  the  distance  of  250  feet  south 
of  him,  and  the  engineer  could  have  seen  plaintiff"  for  the  same 
distance;  the  engineer  was  about  fifty  feet  from  plaintiff"  when 
he  first  saw  him;  at  that  time  there  was  nothing  in  plaintiff's 
action  indicating  that  he  was  about  to  stop  until  the  engine 
passed,  before  trying  to  cross  the  track.  When  the  engineer 
saw  that  plaintiff'  was  about  to  cross  he  tried  to  stop  the 
engine,  but  the  plaintiff'  was  then  just  crossing  the  track,  and 
was  struck  by  the  engine  when  from  two  to  three  feet  south  of 
the  south  side  of  the  northern  sidewalk  of  Wall  Street.  The  ■ 
defendant's  employees  were  found  to  be  guilty  of  negligence 
contributing  to  plaintiff''s  injuries,  —  1.  In  not  keeping  a 
proper  lookout  to  see  that  the  track  was  clear;  2.  In  running 
at  a  greater  rate  of  speed  than  six  miles  an  hour;  3  In  not 
blowing  any  whistle  to  warn  plaintiff"  of   danger.     Jury  re- 
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turned  a  verdict  in  favor  of  plaintiflf  for  eighteen  thousand  five 
hundred  dollars,  and  from  the  judgment  entered  thereon  the 
defendant  appealed. 

Winkler,  Flanders,  Smith,  Bottum,  and  Vilas,  for  the  appel- 
lant. 

Fethers,  Jeffris,  and  Fijield,  for  the  respondent. 

Taylor,  J.  This  is  an  appeal  from  the  judgment  on  a  sec- 
ond trial  of  this  action.  On  the  first  trial  an  appeal  was  taken 
by  the  defendant,  and  the  judgment  was  reversed  for  reasons 
stated  in  the  opinion  of  this  court:  See  case  reported  in  74 
Wis.  239.  Upon  the  former  appeal  it  was  held  by  this  court 
that  there  was  sufficient  evidence  in  the  case  to  support  the 
verdict  in  favor  of  the  plaintiff,  and  the  judgment  was  reversed 
for  errors  occurring  on  the  trial,  and  because  the  damages 
awarded  were,  as  we  thought,  excessive.  On  the  second  trial 
there  was  the  same  evidence  given  on  the  part  of  the  plaintiff* 
as  was  given  on  the  first  trial,  and  some  additional  evidence 
was  produced  which  materially  strengthened  the  case  upon 
the  merits  in  favor  of  the  plaintiff;  and  the  learned  counsel  for 
the  appellant  do  not  contend,  on  this  appeal,  that  there  is  not 
sufficient  evidence  to  sustain  a  verdict  for  the  plaintiff,  but 
they  allege  that  certain  rulings  of  the  court  on  the  trial  were 
erroneous,  and  that  such  errors  were  prejudicial  to  the  appel- 
lant. 

The  first  error  assigned  is  the  instructions  of  the  court  to  the 
jury  on  the  question  of  damages.  The  instruction  objected  to 
reads  as  follows:  *'  The  amount  of  the  damages  which  you  will 
assess  is  left  to  your  judgment  and  discretion,  considering  the 
proper  elements  of  damages,  which  are  as  follows:  Adequate 
compensation  for  all  of  the  physical  and  mental  pain  and  suf- 
fering which  the  plaintiff  suffered  at  the  time  of  the  accident, 
which  he  has  suffered  since  that  time,  and  which  he  is  rea- 
Koniibly  certain  to  suffer  in  the  future,  by  reason  of  his  inju- 
ries; also  for  the  mortification  and  anguish  of  mind  which  he 
lias  suffered,  and  will  in  the  future  suffer,  by  reason  of  the 
mutilation  of  his  body,  and  the  fact  that  he  may  become  an 
object  of  curiosity  or  ridicule  among  his  fellows."  The  learned 
counsel  for  the  appellant  take  exceptions  to  the  use  of  the 
words,  "  for  the  mortification  and  anguish  of  mind  which  he 
has  suffered,  and  will  suffer  in  the  future,  by  reason  of  the 
mutilation  of  his  body,  and  the  fact  that  he  may  become  an 
object  of  curiosity  or  ridicule  among  his  fellows." 
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It  is  urged  that  these  words  convey  to  the  jury  an  idea 
different  from  that  conveyed  by  the  words  "  mental  pain  and 
suffering  "  which  resulted  from  the  injury.  We  think  the 
learned  judge  only  used  the  expressions  excepted  to  as  indic- 
ative of  the  causes  from  which  the  mental  pain  and  suffering 
would  be  likely  to  arise  from  the  injury  received.  There  can 
be  no  doubt  that  the  loss  of  the  plaintiff's  limbs  would  natu- 
rally cause  mortification  and  anguish  on  the  part  of  the  plaintiff, 
and  it  is  also  quite  certain  that  he  would  be  to  a  considerable 
extent  an  object  of  curiosity,  and  to  the  thoughtless  and  un- 
feeling, an  object  of  ridicule.  We  think  tliere  was  no  error  in 
the  instructions  excepted  to.  For  authorities  sustaining  the  in- 
etructions,  see  the  following  cases,  cited  by  the  counselfor  the 
respondent:  Wilson  v.  Young,  31  Wis.  574;  Craler  v.  Chicago 
&  N.  W.  R'y  Co.,  36  Wis.  657,  677;  Power  v.  Harlow,  57  Mich. 
107;  The  Oriflamme,  3  Saw.  397;  Atlanta  &  R.  A.  L.  R.  R.  Co. 
V.  Wood,  48  Ga.  565;  Toledo  W.  &  W.  R'y  Co.  v.  Baddeley,  54 
111.  19;  5  Am.  Rep.  71;  Ballou  v.  Farnum,  11  Allen,  73;  West- 
ern &  A.  R.  R.  Co.  V.  Young,  81  Ga.  397;  12  Am.  St.  Rep.  320; 
McMdhon  v.  Northern  etc.  R.  R.  Co.,  39  Md.  438. 

The  appellant  also  excepted  to  the  refusal  of  the  court  to 
give  the  following  instruction:  "The  engineer  was  not  bound 
to  stop  his  train  or  resort  to  unusual  precautions  the  moment 
he  saw  the  plaintiff,  merely  because  he  was  approaching 
the  track.  It  being  broad  daylight,  and  his  engine  plainly 
visible,  and  the  bell  ringing,  he  had  the  right  to  assume,  in  the 
first  instance,  that  the  plaintiff  would  stop  in  time  to  escape 
injury.  He  had  the  right  to  run  on  until  he  had  evidence  that 
the  boy  approaching  the  track  was  heedless  of  danger.  When 
he  had  such  notice,  he  was  bound  to  use  all  reasonable  care 
and  diligence  to  avoid  it."  Instead  of  giving  this  instruction, 
the  learned  judge  instructed  the  jury  as  follows:  "The  mere 
fact  that  the  traveler  is  approaching  the  track  is  not,  of  itself 
alone,  sufficient  to  require  the  engineer  to  give  aii  alarm  or 
stop  his  engine,  especially  where  it  is  in  broad  dayliglit,  the 
engine  plainly  visible,  the  engine  bell  ringing,  the  traveler  is 
an  adult  in  apparent  possession  of  his  senses,  and  looking  in 
the  direction  of  the  train.  In  such  a  case,  the  engineer  would 
have  the  right  to  assume  that  the  traveler  would  stop;  but  he 
cannot  rest  on  such  an  assumption  so  long  as  to  allow  his 
engine  to  reach  a  point  where  it  will  become  impossible  for 
him  to  control  his  train  or  give  warning  in  time  to  prevent 
injury  to  the  traveler,  supposing  the  traveler  to  continue  in 
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his  course."  We  think  the  instruction  as  given  by  the  court 
was  sufficiently  favorable  to  the  defendant,  and  that  the  in- 
struction asked  was  properly  refused,  because  it  did  not  fairly 
present  the  case  to  the  jury  as  it  was  made  by  the  evidence 
in  the  case. 

The  third  exception  is  taken  to  the  following  testimony, 
given  by  the  witness  Macloon.  Macloon  was  examined  as  to 
a  conversation  he  had  with  the  engineer,  Roberts,  shortly  after 
the  accident,  and  he  testified,  under  ohjoction,  that  Roberts  in 
that  conversation  said:  "There  is  no  use  talking  about  six 
miles  an  hour.  We  could  n't  do  the  work  if  we  ran  only  six 
miles  an  hour,  and  we  have  to  run  faster."  Roberts  had  been 
questioned  as  to  this  alleged  statement,  and  he  said  he  had  no 
recollection  of  making  such  statement  or  of  having  any  such 
conversation.  Macloon  was  called  on  rebuttal,  and  asked  about 
such  conversation,  for  the  purpose  of  discrediting  the  evidence 
of  Roberts  as  to  the  speed  of  the  train.  As  this  evidence  was 
offered,  not  as  original  evidence  for  the  plaintiff  as  to  the  speed 
of  the  train,  but  for  the  purpose  of  discrediting  the  evidence  of 
Roberts  on  that  question,  we  think  it  was  properly  admitted. 
It  was  substantially  so  determined  on  the  former  hearing  in 
this  case:  See  74  Wis.  252. 

The  fourth  exception  to  the  evidence  offered  by  the  plaintiff, 
showing  that  there  was  no  sign-board  at  the  crossing  where 
the  accident  happened,  was  not  well  taken,  as  was  decided  by 
this  court  in  the  case  of  Winslanley  v.  Chicago  etc.  Ry  Co.f  72 
Wis.  375,  380. 

The  fifth  exception  was  to  the  introduction  of  the  city  ordi- 
nance forbidding  the  blowing  of  the  engine  whistle  "within 
the  city  limits,  except  as  a  necessary  signal  or  to  prevent 
accidents."  We  think  there  was  no  error  in  admitting  this 
ordinance.  It  could  not  prejudice  the  defendant  if  the  cir- 
cumstances were  such  as  did  not  render  it  necessary  to  blow 
the  whistle  to  prevent  an  accident,  and  if,  under  all  the  cir- 
cumstances, the  jury  should  be  of  the  opinion  tiiat  the  whistle 
should  have  been  blown  to  prevent  the  accident,  the  ordinance 
did  not  forbid  its  being  blown.  As  said  in  the  former  opmion, 
"The  ordinance  clearly  contemplated  that  the  whistle  might 
be  sounded  whenever  it  should  become  necessary  as  a  signal  or 
to  prevent  accidents."  We  are  unable  to  see  how  the  adinilting 
of  this  ordinance  iu  evidence  could  have  prejudiced  the  de- 
fendant. 

The   sixth   exception  is  to  a  question  asked  of  Elizabeth 
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Spence,  a  witness  for  tlie  plaintiff,  who  had  testified  that  sh& 
had  been  in  attendunce  upon  the  plaintiff  for  three  or  four 
weeks  after  he  was  injured.  She  said  she  *'  was  with  him  tlie- 
first  night  after  the  injury.  He  suffered  very  much.  He  suf- 
fered very  greatly,  and  I  could  see  tliat  in  his  expression  hovr 
he  suffered,  and  every  now  and  then  he  would  lose  his  con- 
sciousness." Then  tlie  witness  was  asked  this  question:  "To 
what  extent,  apparently?"  To  this  question  the  defendant 
objected.  Tiie  court  overruled  the  objection,  and  the  witness 
answered:  "It  was  very  bad.  I  can't  tell,  for  it  was  so  bad.'* 
Certainly,  when  this  answer  of  the  witness  is  considered  in 
connection  with  the  other  evidence  in  the  case,  as  to  what  th& 
plaintiff  suffered  from  the  accident,  it  is  evident  that  it  could 
not  have  prejudiced  the  defendant.  We  are  of  the  opinion 
that  this  witness,  from  what  she  saw  of  the  plaintiff  and  hi» 
condition  for  two  or  three  weeks  after  his  injury,  was  compe- 
tent to  state  as  a  fact  whether  he  suffered  greatly  or  not.  It 
would  not  require  an  expert  to  give  an  opinion,  if  the  question 
can  be  said  to  call  for  an  opinion  instead  of  a  fact  which  wa» 
apparent  to  her  observation. 

The  seventh  error  assigned  was  the  overruling  of  an  objec- 
tion to  the  following  question  asked  of  the  father  of  the  plain- 
tiff:  "What  was  the  boy's  temper  before  he  was  injured?'^ 
The  answer  was:  "  He  was  of  bright  and  cheerful  temper. 
Now  he  is  very  irritable,  and  if  anything  excites  him  he 
seems  to  be  uncontrollable."  It  would  seem  that  the  question 
was  a  very  proper  one,  as  showing  that  the  boy's  mental  con- 
dition was  sound  before  the  injury;  and  we  are  also  of  the 
opinion  that  the  answer  as  to  his  mental  condition  after  the 
injury,  although  not  responsive  to  the  question,  was  admissible. 
It  would  seem  that  if  an  injury  caused  a  permanent  mental 
defect  or  disease,  it  would  be  equally  as  good  ground  for  the 
recovery  of  damnges  as  though  a  physical  defect  or  disease 
was  the  result.  But  the  question  did  not  call  for  the  mental 
condition  of  the  boy  after  the  injury;  and  if  the  defense  ob- 
jected to  the  witness  stating  what  such  condition  was  after  hia 
injury,  he  should  have  moved  to  strike  out  that  part  of  the 
answer  stating  such  condition.  It  was  not  called  for  by  the 
question  objected  to,  and  the  plaintiff  is  not  responsible  ex- 
cept for  that  part  of  the  witness's  answer  which  is  responsive 
to  the  question  propounded.  The  ruling  of  the  court  that  the 
Question  was  admissible  was  not  a  ruling  that  that  part  of  the 
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answer  not  responsive  to  the  question  was  or  was  not  admis- 
sible. 

After  the  testimony  was  closed,  the  counsel  for  the  plaintiff 
addressed  the  court  as  follows:  "  Upon  this  trial  what  was 
problematical  or  theoretical  is  demonstrated;  and  the  proof  is 
here  of  the  failure  or  decadence  or  stoppage,  whatever  view 
you  take  of  it,  of  the  mental  faculties  themselves.  His  mem- 
ory is  not  so  good.  He  is  duller.  He  cannot  learn  so  well. 
Now,  I  claim,  with  that  feature  added,  that  the  verdict  of 
thirty  thousand  dollars  was  not  excessive,  and  that  in  giving 
the  instructions  to  this  jury  upon  a  proper  amount,  that  this 
court  should  have  in  mind,  when  thinking  of  what  the  supreme 
court  has  said  upon  the  matter,  that  there  is  this  additional 
feature  in  the  case." 

These  remarks  were  objected  to  by  the  defendant,  and  an 
exception  was  taken  to  the  remarks  of  counsel  as  to  what  the 
verdict  in  the  previous  trial  was.  To  this  exception  the  court 
remarked:  "  You  may  preserve  your  exception.  I  cannot  dic- 
tate to  counsel  in  advance.  Counsel  stands  here  and  clainis 
to  be  making  a  legal  argument,  and  I  cannot  say  that  be  is 
not  making  a  legal  argument  to  the  court."  We  are  unable 
to  see  any  impropriety  in  the  remarks  of  counsel  as  above 
quoted.  Counsel  had  the  right  to  claim,  if  the  testimony  in 
the  case  made  a  stronger  case  for  damages  than  on  the  first 
trial,  that  the  fact  that  this  court  had  declared  that  in  their 
opinion  the  former  verdict  was  too  large  should  not  govern 
the  court  in  instructing  the  jury  upon  that  point  in  the  pres- 
ent trial.  These  remarks  were  not  so  outside  of  the  case  as 
to  justify  a  reversal  of  the  judgment,  especially  as  the  verdict 
shows  that  they  could  not  have  prejudiced  the  defendant  on 
the  question  of  damages,  the  jury  in  this  case  fixing  the  dam- 
ages at  eighteen  thousand  five  hundred  dollars, — eleven  thou- 
sand five  hundred  dollars  less  than  the  verdict  on  the  first  trial. 

The  ninth  error  assigned  is,  that  the  damages  assessed  are 
excessive.  The  counsel  for  the  appellant  has  not  urged  this 
point  upon  the  court  in  his  oral  argument.  To  the  ordinary 
young  man,  eighteen  thousand  five  hundred  dollars  is  a  largo 
sum  of  money;  but  we  cannot  say  that  it  is  too  large  a  suuj  to 
make  him  compensation  for  an  injury  which  has  to  a  great 
extent  destroyed  his  capacity  to  contend  successfully  with  his 
/ellows  for  those  things  which  make  life  enjoyable  and  happy, 
and  which  has  left  him  in  such  a  state,  both  physically  and 
mentally,  as  must  render  his  life  a  burden  hard  to  bear. 

▲m.  St.  Kkp.,  Vol.  XX. -S 
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The  case  seems  to  have  been  fairly  tried  upon  the  merits, 
and  none  of  the  exceptions  taken  seem  to  us  of  sufficient  im- 
portance to  justify  a  reversal  of  the  judgment. 

The  judgment  of  the  circuit  court  is  affirmed. 


Damages  for  Personal  Injuries,  Elements  or.  —  In  actions  to  recover 
damages  for  personal  injuries,  the  jury  may  take  into  consideration  not  oitly 
the  physical  injury  and  physical  suffering,  and  the  expenses  and  loss  of  time 
and  wages,  but  also  the  mental  anguish,  shame,  and  dishonor  suCfered  by  tLe 
plaintiflf:  Beck  v.  Thompson,  31  W.  Va.  459;  13  Am.  St.  Rep.  870;  see  also 
Stutz  V.  Chicago  etc.  By  Co.,  73  Wis.  147;  9  Am.  St.  Rep.  769,  and  note; 
Weber  v.  Creston,  75  Iowa,  16.  In  such  actions,  the  plaintiff  is  entitled  to 
recover  damages,  not  only  for  loss  of  time  and  actual  expenditures  growing 
directly  out  of  the  wrong,  but  for  physical  and  mental  suQ'ering,  and  for  any 
permanent  injuries  that  are  reasonably  certain  to  accrue  therefrom:  Alex- 
ander V.  Humber,  86  Ky.  565;  Wallace  v.  Railroad  Co.,  104  N.  C.  442;  Clii- 
cago  etc.  li'y  Go.  v.  Starmer,  26  Neb.  630;  Fteney  v.  Long  Island  R.  R.  Co., 
116  N.  Y.  376.  But  mere  speculative  damages  are  not  recoverable:  Finher  v. 
Jansen,  128  111.  549. 

Railroad  Companies. — Duty  to  Pers()ns  Approaching  Track:  See 
Dyson  v.  New  York  etc.  R.  R.  Co.,  57  Conni  9;  14  Am.  St.  Rep.  82,  and  par- 
ticularly note;  Illinois  C.  R.  R.  Co.  v.  Slater,  129  111.  91;  16  Am.  St.  Rep. 
242.  A  railroad  company  must  provide  for  a  careful  lookout  in  the  direction 
in  which  a  train  is  moving,  in  places  where  persons  are  liable  to  come  upon 
the  track:  Heddles  v.  Chicago  etc  R'y  Co.,  74  Wis.  239.  Warning  may  be 
given  of  the  approach  of  a  train  by  ringing  a  bell  or  blowing  a  whistle: 
Mobile  etc.  R'y  Co.  v.  Davis,  130  111.  146;  Menard  v.  Boston  etc.  R'y  Co.,  150 
Mass.  386;  or  by  a  flagman  stationed  at  the  crossing:  Chicago  etc.  R'y  Co.  v. 
Lane,  130  111.  117.  The  mere  absence  of  a  flagman,  however,  at  the  crossing 
is  not  negligence  ipso  facto:  Freeman  v.  Duluth  etc.  R'y  Co.,  74  Mich.  86;  Car- 
raherv.  Bridge  Co.,  81  Cal.  98;  Chicago  etc.  R'yCo.  v.  Lane,  130111.  117;  nor  is 
the  neglect  to  give  signals  at  a  country  crossing  sufficient  to  destroy  the  legal 
effect  of  contributory  negligence  upon  the  plaintiff's  right  to  recover:  Malta 
V.  Chicago  etc.  R.  R,  Co.,  69  Mich.  109.  Yet  a  railroad  company  is  liable,  not- 
withstanding the  contributory  negligence  of  the  plaintiff,  where  it  would 
liave  avoided  the  accident  by  observing  an  ordinance  with  respect  to  the 
maintenance  of  gates  at  crossings,  etc.:  Jennings  ■v.  St.  Louis  etc.  R'y  Co.,  99 
Mo.  394.  In  Missouri,  sign-boards  are  required  by  law  to  be  erected  at 
railroad  crossings:  King  v.  Missouri  P.  R'y  Co.,  98  Mo.  235.  In  Freeman  v. 
Duluth  etc.  R'y  Co.,  74  Mich.  86,  it  is  decided  that  where  the  train-men,  be- 
yond seventy-five  feet  from  the  crossing  of  a  street,  cannot  see  Into  such 
street  except  the  straight  line  where  the  railroad  track  crosses  it,  and  the 
traveler  cannot  see  even  the  top  of  the  engine  until  he  gets  within  forty  feet 
ef  the  track,  something  more  than  ordinary  caution  must  be  nsed  by  the 
company  to  prevent  accidents. 

But  the  person  approaching  a  railroad  track  must  exercise  such  care  as  a 
prudent  man  would  use  under  similar  circumstances:  Oulf  etc.  R'y  Co.  v. 
Anderson,  76  Tex.  244;  Moherly  v.  Kansas  City  etc.  R'y  Co.,  98  Mo.  183.  And 
where  one  goes  upon  a  track  without  using  the  proper  caution,  such  as  stop- 
ping, looking,  and  listening,  he  will  be  precluded  from  recovering,  on  account 
of  bis  contributory  negligence:  Butta  v.  St.  Louia  etc.  R'y  Co.,  98  Mo.  272; 
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Sabine  etc.  R'y  Co.  t.  Dean,  76  Tex.  73;  anless  the  company  ia  guilty  cf  reck- 
less negligence  in  failing  to  avoid  his  injury  after  discovering  his  presence 
apon  the  track:  Barker  v.  Hannibal  etc  R'y  Co,,  98  Mo.  60;  Freeman  t.  Du' 
itUh  etc  &'y  Co.,  74  Mich.  86. 


Muetze  v.  Tdteub. 

(77  Wisconsin,  2JI6.] 

Ldbl.  —  A  Book  Containino  a  List  of  Delinqubnt  Dbbtobs  n  Libbi^ 
ovf*,  aud  not  privileged,  if  it  is  published  by  an  association  for  distribu* 
tion  among  its  members  or  subscribers,  and  its  manifest  purpose  is  to 
coerce  payment  of  claims,  the  name  of  each  delinquent  being  dropped 
from  the  list  and  the  fact  of  his  having  made  payment  annoaaced  as 
soon  as  it  occurred. 

LiBKL  —  EviDKNCK.  —  In  an  action  for  libel  upon  plaintiff  by  causing  his 
name  to  be  published  in  a  book  purporting  to  contain  a  list  of  bad 
debtors,  he  may  show  that  he  was  denied  credit  by  a  subscriber  to  the 
book,  who,  on  being  asked  why  he  would  not  credit  plaintiff  showed  this 
book,  and  gave  as  his  reason  for  denying  plaintiff  credit  that  his  name 
was  therein. 

LiBBL  —  EvcDKNCB  IN  MlTiOATioif.  —  In  an  action  of  libel,  in  representing 
plaintiff  unworthy  of  credit,  the  defendant  cannot  be  permitted  to  prove 
how  many  persons  plaintiff  owed.  The  evidence  which  can  be  received 
in  mitigation  must  relate,  not  to  specific  acts,  bat  to  general  character 
and  reputation. 

LixBL.  —  Sbndino  a  LErrsR  through  thb  Mails  in  an  Entelopb  on 
Which  were  Printed  the  name  of  an  association  and  the  statement 
that  it  was  an  organization  for  the  collection  of  bad  debts  is  the  publi- 
cation of  a  libel,  because  those  words  imply  that  the  person  addressed  is 
a  bad  character,  and  ought  not  to  be  credited,  aud  that  the  correspond- 
ence inclosed  ia  for  the  purpose  of  collecting  from  him  a  bad  debt. 

Libel,  Who  Guiltt  or.  — One  who  furnished  the  nanie  of  his  debtor  to  bo 
published  in  a  list  of  bad  debtors  intended  for  circulation  among  the 
members  of  the  association,  where  the  obvious  object  of  the  publication 
of  such  list  was  to  coerce  payment  of  debts,  is  guilty  of  libel,  where  it 
appears  that  the  list  had  been  furnished  a  member  of  the  associatioo 
who  refused  to  credit  plaintiff,  aud  assigned  as  his  reasou  therefor  the 
appearance  of  plaintiff's  name  in  such  list,  though  it  was  not  proved 
that  such  member  had  ever  trusted  plaintiff  or  would  have  trusted  him 
but  for  the  list. 

Jury  Trial. — When  thk  Court  Makes  a  Mistake  instating  evidence 
to  the  jury,  from  want  of  distinct  recollection  of  it,  it  is  the  duty  of 
counsel  to  suggest  its  correction  at  once,  and  failing  to  do  so,  be  waives 
the  error  by  his  silence. 

Losey  and  Woodward,  for  the  appellants. 

E.  C.  Higbee,  for  the  respondent. 

OuToN,  J.     This   action   is   for  libel,  and   the  plaintiff  re- 
covered $571.     The  facts  are  substantially  as  follows:  — 
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The  plaintiff  is  a  jeweler  by  trade,  but  at  one  time  kept  » 
Aaloon,  and  traded  with  the  defendants,  who  were  niercliants 
in  goods  suitable  to  the  saloon  business;  and  finally,  up  to 
July,  1883,  there  was  a  balance  of  account  against  the  plain- 
tiff,  which  the  defendants  claimed  amounted  to  the  sum  of 
$23.13,  but  the  plaintiff  claimed  it  to  be  much  less  than  that 
amount.  There  was  an  association,  with  its  central  office  at 
Chicago,  called  "The  United  States  and  Canada  Dealers* 
Protective  and  Detective  Association,"  claimed  to  have  been 
incorporated  under  the  laws  of  Illinois  (but  which  had  not 
been),  the  object  of  which  is  stated,  on  an  envelope  used  by  it 
to  inclose  correspondence  by  mail,  to  be  *'  an  organization  of 
business  and  professional  men  for  collecting  bad  debts."  Th& 
answer  in  respect  to  the  association  is  as  follows:  "  These 
defendants  admit  that  they  were  members  of  an  association 
known  [as  above  described],  and  allege  that  the  same  i» 
organized  for  the  purpose  of  protecting  dealers  giving  credit, 
against  worthless  debtors,  and  against  those  who  contract 
debts  and  do  not  pay;  and  for  the  further  purpose  of  com* 
municating  to  the  members  of  such  association,  for  their 
mutual  protection  and  safety,  the  names  of  all  persons  against 
whom  unsettled  claims  remain  outstanding  and  unpaid  in 
favor  of  members  of  said  association,  and  which  names  have 
been  reported  by  members  to  the  central  office,  after  having 
taken  the  necessary  steps  required  by  the  rules  of  said  associa- 
tion to  be  taken  by  the  members  thereof  before  reporting  such 
names  in  order  to  give  the  debtor  ample  and  full  notice 
thereof  and  ample  opportunity  to  settle  all  claims  and  avoid 
such  report;  that  the  said  association  publishes  a  book  at 
regular  intervals,  giving  the  names  of  all  persons  so  reported 
by  members,  and  against  whom  there  are  unsettled  claims  in 
favor  of  members;  ....  that  said  book  is  distributed  only  to 
members  of  the  association,  and  to  no  one  else  whatsoever^ 
and  all  communications  made  by  any  member  to  said  associa- 
tion, or  by  said  association  to  any  of  its  members,  are  strictly 
confidential  and  secret,  for  the  purpose  of  their  mutual  pro- 
tection and  security." 

On  February  9,  1888,  the  defendant  sent  to  the  plaintiff,  at 
La  Crosse,  one  of  the  letters  of  said  association,  headed  by  it» 
regular  designation,  signed  by  the  firm  of  Isaac  Tuteur  and 
Son,  in  which  they  say  that  they  have  become  members  of 
Buch  association,  and  then  state  its  general  purposes,  and  ask 
the  plaintiff  to  call  and  settle,  or  they  shall  be  obliged  to  re* 
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port  his  name  to  the  association  before  February  18th,  "after 
which  date  their  matter  goes  to  press."  On  said  eighteenth 
jday  of  February  the  plaintiflf  received  another  letter  through 
the  mail,  with  a  similar  heading,  and  signed  "Agent,"  in  which 
it  is  said:  "I.  Tuteur  and  Son,  one  of  the  members  of  our  as- 
sociation, informs  me  that  you  have  received  our  association 
Jetter  in  regard  to  your  indebtedness,  and  that  you  have  failed 
to  respond.  Now,  before  reporting  your  name  to  the  main 
oflSce  for  publication,  allow  me  to  inform  you  as  to  some  of  the 
consequences  of  being  published  in  this  manner  as  a  delin- 
quent." The  letter  then  states  the  consequences  as  above 
stated,  and  that  if  the  plaintiff  did  not  wish  his  name  so  pub- 
lished, he  must  by  all  means  call  on  the  defendants,  and  make 
«ome  satisfactory  arrangement  in  regard  to  the  claim,  on  or 
before  the  twenty-ninth  day  of  February,  or  his  name  would 
^o  forward  to  the  main  office. 

On  March  1st  another  letter  was  written  to  the  plaintiff, 
^Jated  at  Chicago,  stating  that  the  defendants,  a  member  of 
the  association,  informed  them  about  the  claim,  and  that  rea- 
sonable time  had  been  given  him  to  pay  it,  and  notifying  him 
that  if  he  did  not  pay  by  March  15th,  the  consequences  would 
be  as  previously  threatened.  This  letter,  with  a  similar  head- 
ing, was  signed  by  C.  R.  Collin  as  secretary.  Another  letter 
was  written  from  Chicago,  dated  March  10th,  notifying  plain- 
tiff to  make  immediate  payment  of  the  claim  within  twenty 
^ays,  and  another  one,  dated  Chicago,  June  10,  1888,  with  a 
similar  notice  to  pay  within  ten  days.  These  two  last  letters 
were  inclosed  in  an  envelope,  respectively,  and  passed  through 
the  mail  to  plaintiff,  in  La  Crosse,  and  the  envelope  was  in- 
xiorsed  as  follows:  "  Return  in  twenty  days  to  the  United 
States  and  Canada  Protective  and  Detective  Association,  an 
organization  of  business  and  professional  men  for  collecting 
bad  debts.  Central  Office,  139  Madison  Street,  Chicago.  For 
Paul  Muetze,  La  Crosse,  Wisconsin."  Each  of  these  letters  or 
notices  was  also  headed,  "  Main  Office  Notice."  There  were 
two  other  letters  received  by  plaintiff  from  the  main  office  at 
Chicago, — the  first  dated  August  10th,  and  the  other  Septem- 
ber 12th;  the  first  notifying  plaintiff  to  pay  within  twenty 
4ays,  and  the  other  within  eighteen  days,  inclosed  in  similar 
-envelopes,  excepting  the  clause  *'  for  collecting  bad  debts," 
which  is  omitted.  The  envelope  containing  this  clause,  "col- 
lecting bad  debts,"  is  of  red  paper,  and  these  words  are  in  very 
large  type,  so  as  to  attract  special  attention. 
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After  these  communications,  the  plaintiff  applied  to  a  Mr. 
Borreson,  a  jeweler  of  La  Crosse,  for  whom  he  had  at  one  tim» 
worked,  for  credit,  or  to  be  trusted  for  a  small  amount,  and  he 
refused  on  account  of  his  having  received  a  book  of  said  asso- 
ciation containing  the  name  of  the  plaintiff  as  a  person  un- 
worthy of  credit.  The  book  was  issued  July  1,  1888,  and 
contains  the  plaintiff's  name,  among  many  others  in  various 
parts  of  the  United  States.  In  a  preface  to  the  book,  addressed 
to  members,  it  is  stated  that  the  association  "is  not  a  collection 
agency,  ....  but  uses  its  influence  to  make  your  debtor  pay 
you."  When  the  debtor  paid  the  claim,  his  name  was  taken 
out  of  the  book.  As  stated  in  the  answer,  the  debtor  is  given 
an  opportunity  to  pay,  if  he  will,  before  his  name  is  inserted 
in  the  book.  The  several  letters  are  so  many  threats  that  the- 
plaintiff's  name  will  be  so  published  if  he  fails  to  pay.  Th& 
defendants  had  demanded  $23.13,  and  the  letters  make 
the  same  demand;  but  the  defendant  admitted,  as  a  witness,, 
that  he  had  made  a  mistake  of  $3.05  in  the  account,  and  that 
the  claim  was  only  $20.07. 

I  have  stated  the  facts  more  fully  and  explicitly  in  order 
to  show  what  are  the  objects  of  the  association.  It  is  claimed 
by  the  learned  counsel  of  the  appellants  that  its  purposes  were 
light  and  honorable,  like  a  railroad  company  that  issued  a 
pamphlet  containing  the  names  of  its  discharged  employees, 
to  be  circulated  among  other  companies,  or  commercial  agen- 
cies, and  the  like,  for  mutual  protection  against  unworthy  per- 
sons. The  envelope  of  two  letters  from  Chicago  contains  a 
distinct  libel  in  itself,  which  could  have  been  read,  and  prob- 
ably, was  read,  by  many  persons  not  members  of  the  association. 
They  are  made  to  attract  special  attention,  and  publish  the 
fact  that  the  association  was  in  correspondence  with  the  plain- 
tiff for  the  purpose  of  collecting  a  bad  debt  of  him,  and  implies- 
that  he  is  a  bad  debtor  who  fails  or  refuses  to  pay  his  honest, 
debts,  and  that  he  is  unworthy  of  credit.  But  this  is  not  all. 
It  is  also  a  public  statement  that  the  object  and  purpose  of  the 
asFociation  are  for  "  collecting  bad  debts."  The  several  letters 
were  written  and  sent  to  the  plaintiff,  and  such  letters  are  no 
doubt  sent  to  others,  to  collect  bad  debts;  and  if  they  fail  ta 
pay,  their  names  are  published  in  the  book,  also  for  the  purpose 
of  collecting  bad  debts,  for  as  soon  as  payment  is  made,  the 
publication  of  their  names  is  discontinued.  They  are  then 
published  in  a  list  of  those  who  have  settled  up.  In  the  book 
in  evidence  there  is  such  a  list  of  those  whose  credit  is  restored 
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by  their  having  paid  up  their  bad  debts.  The  object  is  not  to 
protect  the  members  from  trusting  this  class  of  debtors,  but  to 
aid  them  in  coercing  payment.  This  book  of  the  association, 
with  its  list  of  delinquent  debtors,  is  the  pillory  or  punishment 
threatened  and  to  be  endured  if  they  do  not  pay  and  until  they 
pay  their  debts,  and  then  they  are  discharged.  This  object  is 
too  apparent  to  be  disguised.  Why  write  so  many  letters,  or 
why  write  at  all  to  the  debtors,  if  the  object  be  to  publish  to 
the  members  a  list  of  delinquent  debtors,  or  of  persons  unwor- 
thy of  credit,  to  protect  them  against  trusting  them?  After 
a  debtor  has  been  thus  coerced  into  reluctant  payment,  he 
is  no  more  worthy  of  credit  than  he  was  before.  Why  dis- 
continue his  name  among  the  bad  debtors,  and  place  it  among 
those  who  pay  their  debts?  They  say,  in  their  address  to 
the  members,  "it  is  to  make  your  debtor  pay  up."  It  follows 
that  the  members,  to  whom  this  publication  is  sent  in  book 
form,  are  not  interested  in  it  in  any  other  way  than  to  make 
their  own  debtors  pay  up. 

The  communications  of  this  association  are  not  only  libelous 
and  not  privileged,  but  they  would  seem  to  constitute  the  of- 
fense of  "  threatening  communications,"  as  defined  in  section 
4380,  Revised  Statutes.  The  complications  of  this  peculiar 
association,  to  bring  it  within  the  protection  of  the  law,  make 
it  diflBcult  to  treat  less  briefly.  As  we  now  understand  the  real 
character  of  this  association  and  of  its  publications,  we  may 
apply  the  law  involved  in  the  various  exceptions. 

1.  Was  it  error  to  allow  the  plaintififto  testify  that  Borreson 
exhibited  the  book  to  him?  The  learned  counsel  of  the  appel- 
lant contends  that  such  act  could  not  constitute  a  libel  or 
publication  of  a  libel,  and  that  the  defendants  cannot  be 
charged  with  the  responsibility  for  Borreson's  violation  of  his 
obligation  to  keep  the  names  in  the  book  confidential.  Prob- 
ably not,  and  yet  the  plaintiflF  had  the  right  to  find  out,  if  he 
could,  why  Borreson  would  not  trust  him;  and  it  was  certainly 
proper  for  him  to  prove,  if  he  could,  that  it  was  on  account  of 
this  publication. 

2.  Was  it  error  to  sustain  the  plaintiff's  objection  to  the 
question,  put  to  him  on  cross-examination,  "  How  many  men 
in  this  city  did  you  owe  besides  Tuteur?"  The  object  of 
this  question  must  have  been  to  justify  or  mitigate  the  libel, 
by  showing  that  the  plaintiff  had  no  credit  or  character  for 
trustworthiness  that  could  suffer  by  it.  There  is  no  principle 
better  settled  than  that  in  such  cases  specific  acts  cannot  be 
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ehown,  and  that  it  is  a  question  of  general  character  or  repu- 
tation alone:  Wilson  v.  Noonan,  27  Wis.  598;  Campbell  v. 
Campbell,  54  Wis.  90. 

3.  Was  it  error  to  overrule  the  motion  for  a  nonsuit?  It  is 
C5ontended  that  the  letters  of  the  defendant  to  the  plaintiff 
were  not  in  themselves  libelous,  and  that  the  other  letters  sent 
to  him  from  Chicago  were  not,  and  that  the  defendants  were 
not  shown  to  be  responsible  for  them,  and  that  there  was 
nothing  in  the  book  that  imputed  any  bad  character  to  the 
plaintiff  as  being  unworthy  of  credit,  and  that  there  was  no 
evidence  that  any  other  copy  of  the  book,  except  the  one  re- 
ceived by  Borreson,  had  been  sent  to  any  one,  and  finally, 
that  the  envelopes  inclosing  two  of  the  letters,  containing  the 
words  "for  collecting  bad  debts,"  were  not  libelous. 

The  letters  were  not  libelous  in  themselves,  but  the  defend- 
ants' letters  were  proper  to  show  their  connection  with  the 
association  as  one  of  its  members,  and  with  its  proceedings 
against  the  plaintiff.  The  defendants  set  in  operation  the 
whole  scheme,  and  caused  the  other  letters  to  be  written  and 
sent  to  the  plaintiff,  and  they  were  sent  for  them  and  in  their 
behalf.  It  was  through  the  agency  of  the  association  and  its 
oflficers  that  all  the  communications  were  made  to  the  plaintiff, 
and  finally  his  name  placed  in  the  bad-debtor  list  in  the  book 
of  the  association,  and  the  defendants  were  directly  responsi- 
ble for  all  that  was  done. 

The  learned  counsel  contends  that  the  two  envelopes  con- 
taining the  words  "for  collecting  bad  debts"  were  not  only 
not  libelous,  but  a  mere  violation  of  the  laws  of  the  post-office 
department,  and  which  were  changed  as  soon  as  it  was  de- 
cided, about  that  time,  that  it  was  an  offense  against  the  postal 
laws  of  the  United  States.  Was  it  not  decided  that  it  was  an 
offense  because  the  words  were  abusive  and  libelous?  There 
certainly  could  not  have  been  any  other  reason.  But  I  have 
already  shown  that  the  words  imputed  to  the  plaintiff  a  bad 
character  and  a  want  of  credit,  which  implied  that  he  was  a 
cheat  and  a  swindler,  and  that  the  correspondence  inclosed 
was  for  the  purpose  of  collecting  from  him  a  bad  debt. 

The  book  itself  claims  that  they  have  members  all  over  the 
country,  in  whose  hands  the  book  is  placed;  and  if  Borreson 
had  one  it  was  strong  evidence  that  all  the  members  were 
supplied  with  it.  At  least,  such  would  be  the  presumption  of 
fact  from  the  declared  intention  of  the  association.  The  plain- 
tiff was  notified  and  threatened  in  the  letter  signed  by  Collin, 
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the  secretary,  that  if  he  did  not  pay  up  by  the  fifteenth  day 
of  March,  1888,  he  would  be  published  in  their  "list  of  de- 
linquent debtors,  which  will  be  delivered  to  all  members  of 
the  association  in  the  United  States  and  Canada."  The  send- 
ing through  the  mail  of  those  envelopes  with  such  an  imputa- 
tion of  dishonesty,  and  the  distribution  of  the  book  among 
the  members,  with  the  plaintiflfs  name  in  the  black-list  of  bad 
debtors,  constituted  sufficient  publication  of  the  libel.  The 
effect,  as  well  as  the  intention  of  these  libels,  was  to  discredit 
and  disgrace  the  plaintiff  among  business  men;  and  this  was 
the  punishment  threatened  if  he  did  not  pay  as  ordered. 
If  it  would  work  no  injury  to  the  delinquent,  it  would  not  op- 
€rate  as  an  inducement  for  him  to  pay  up. 

It  is  claimed  that  no  special  damage  to  the  plaintiff  was 
proved  by  Borreson  refusing  to  trust  him  for  a  small  bill  of 
jewelry,  because  it  was  not  shown  that  Borreson  had  ever 
trusted  him,  or  would  have  trusted  him  but  for  the  book.  It 
is  sufficient  if  Borreson  refused  him  credit  on  account  of  the 
book,  and  the  question  of  special  damages  was  for  the  jury. 
This  disposes  of  the  reasons  urged  in  support  of  the  defend- 
ants' motion  for  a  nonsuit,  and  also  in  support  of  the  motion 
that  the  court  direct  the  jury  to  find  for  the  defendants. 

4.  Errors  are  assigned  on  certain  instructions  to  the  jury. 
The  learned  circuit  judge  said  to  the  jury:  "The  evidence 
shows  that  three  letters,  I  think,  were  mailed  from  La  Crosse 
by  the  defendants,  of  this  character."  The  learned  counsel 
claims  that  this  error  of  fact  was  very  injurious  to  the  defend- 
ants, because  it  would  imply  that  all  three  of  such  letters 
were  inclosed  in  that  offensive  envelope,  when  in  fact  there 
were  only  two  of  such  letters.  The  jury  would  probably 
recollect  that  there  were  only  two  of  such  envelopes,  whether 
they  should  be  misinformed  as  to  the  number  of  letters  or  not. 
The  statement  was  not  positive,  but  made  rather  inquiringly, 
by  the  qualification  "  I  tliink."  In  such  a  case,  where  the 
court  mistakes  the  evidence  in  this  way  from  the  want  of  a 
distinct  recollection  of  it,  it  is  the  duty  of  the  counsel  to 
suggest  its  correction  at  once,  and  not  silently  reserve  it  for  a 
future  exception.  He  owes  this  duty  to  the  court.  It  is  not 
an  error  of  law.  We  may  presume  that  the  jury  remembered 
the  evidence  for  itself,  and  we  cannot  presume  that  they  were 
at  all  affected  by  this  mistake.  The  counsel,  in  such  a  case, 
«bould  be  held  to  have  waived  the  error  by  his  silence  when 
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he  ought  to  have  spoken.  It  is  not  very  material  any  way^ 
and  should  be  disregarded. 

The  learned  judge  instructed  the  jury,  in  substance,  that 
the  communication  would  not  be  privileged  if  made  to  per- 
sons not  interested  in  knowing  the  standing  of  the  plaintiff; 
for  instance,  the  members  in  Canada.  This  instruction  pre- 
supposes that  the  communication  was  privileged  so  far  as  the 
members  were  concerned  who  had  an  interest  in  knowing  the 
standing  of  the  plaintiff.  This  did  the  defendants  no  harm^ 
for  most  clearly  the  jury  correctly  found  that  it  was  not  privi- 
leged, and  this  question  was  submitted  to  them  by  the  court. 
We  have  seen  that  there  was  no  object  or  purpose  of  the  asso- 
ciation to  protect  or  serve  any  one  except  the  creditor  inter- 
ested in  collecting  the  debt.  The  authorities  cited  by  the 
learned  counsel  have  no  application  to  such  a  case.  There 
can  be  no  question  but  that  the  communications  were  grossly 
libelous.  On  this  general  question,  see  the  authorities  cited 
in  the  brief  of  the  learned  counsel  of  the  respondent.  In 
speaking  further  on  the  question  whether  the  matter  wa& 
privileged,  the  learned  judge  said  to  the  jury:  "Whether  it 
was  a  communication  that  was  desired, — well,  there  is  no 
evidence  that  it  was  desired  by  anybody."  This  is  a  little 
obscure,  but  its  moaning  was,  probably,  that  no  one  was  in- 
terested in  the  matter  except  the  defendants,  and  that  no  one 
else  had  any  reason  to  desire  it.  The  jury  could  not  have 
been  materially  misled  by  it,  whatever  it  might  mean. 

The  verdict  is  not  excessive. 

The  respondent's  counsel  omitted  to  argue  these  various  ex- 
ceptions, because  he  insisted  that  the  certificate  to  the  bill  of 
exceptions  is  insufficient  to  make  them  a  part  of  the  record. 
The  certificate  is,  that  '*  the  above  and  foregoing  was  and  is- 
all  the  testimony  given  on  the  trial  of  the  above-entitled 
action."  But  the  bill  of  exceptions  is  regularly  signed  by 
the  judge,  as  the  law  requires,  and  thereby  became  a  part  of 
the  record  (R.  S.,  sec.  2873),  and  it  contains  all  the  exceptions 
and  the  matters  to  which  they  relate.  That  is  suflBcient.  What 
it  contains  need  not  be  stated  in  the  certificate,  except  whether 
it  contains  all  the  evidence.     The  objection  is  too  technical. 

We  can  find  no  error  in  the  record. 

The  judgment  of  the  circuit  court  is  affirmed 

Libel,  What  Constitutes.  —  General  publications  purporting  to  disclose 
the  business  standing  of  men,  and  which  are  circulated  among  all  the  patron» 
tt  the  commercial  agency  publishing  them,  and  may  therefore  reach  per- 


June,  1890.]     City  of  Janesville  v.  Carpenter.  128 

■ons  who  may  not  have  any  special  interest  in  the  affairs  of  bim  concerning 
whom  they  are  made,  are  not  privileged:  Note  to  McAllister  v.  Detroit  Free 
Press  Co.,  16  Am.  St.  Rep.  348,  349;  Bradstreet  Co.  v.  OiU,  72  Tex.  115;  13 
Am.  St.  Rep.  768,  and  note.  In  Missouri  Pae.  B'y  Co.  v.  Richmond,  73  Ter. 
508,  15  Am.  St.  Rep.  794,  it  is  decided  that  a  corporation  has  the  right  to 
publish  and  circulate  among  its  ofiScers  and  employees  a  list  of  discharged 
employees  who  are  considered  incompetent  or  untrustworthy;  and  an  ez- 
employee  whose  name  appears  upon  such  list  cannot  maintain  an  action  for 
libel  against  the  corporation,  in  the  absence  of  proof  that  the  publication  wa» 
known  to  be  falsa,  and  was  actuated  by  malicew 
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[77  Wisconsin,  2,^8.] 

LwuNcrioN  WILL  NOT  IssuB  TO  Rrstrain  thk  Drivinq  o»  Piles  in  a  River, 
and  the  erection  of  a  building  thereon,  where  the  injuries  alleged  a» 
likely  to  ensue  are,  that  if  such  building  is  erected  the  example  will  lead 
other  persons  to  drive  other  piles  and  erect  other  buildings  thereon  in  the 
same  river,  until  the  whole  space  fronting  on  a  bridge  across  the  river  ia 
occupied,  and  the  flow  of  the  water  will  be  obstructed  to  a  slight  extent, 
there  being  no  allegation  that  the  proposed  building  will,  in  itself,  do 
any  harm,  or  that  the  defendant  had  not  the  right  to  erect  it  where  he 
proposes  to  do. 

Ihjunction  will  not  bb  Issued  to  Restrain  a  Nuisance,  public  or  private, 
unless  it  amounts  to  a  material  annoyance,  inconvenience,  discomfort,  or 
hurt,  and  the  violation  of  another's  rights  in  an  essential  degree.  The 
law  gives  protection  only  against  substantial  injury,  and  the  injury  must 
be  tangible,  or  the  comfort,  enjoyment,  or  use  must  be  materially  im- 
paired. 

iHjrUNCTION    WILL  NOT  IsSUB  AGAINST  THE  Ck>NSTRUCTION  OW   A   BuiLDING,  OQ 

the  ground  that  it  will  be  in  violation  of  a  city  ordinance. 

Constitutional  Law  —  Statitte  Declarino  That  to  be  a  Nuisance  and  a 
Ground  fob  Injunction  Which  is  not. —  A  statute  to  the  effect  that  it 
shall  be  unlawful  and  presumptively  injurious  and  dangerous  to  persons 
and  property  to  drive  piles  or  build  cribs  or  other  structures  in  a  desig- 
nated river,  within  the  limits  of  R.  County,  and  that  the  doing  of  such  an 
act  shall  be  enjoined  at  the  suit  of  any  resident  tax-payer  without  proof 
that  any  injury  or  danger  has  been  or  will  be  caused  by  reason  of  such 
act,  and  shall  also  be  enjoined  at  the  suit  of  any  owner  or  lessee  of  tho 
right  to  use  water  in  such  river  to  operate  any  mill  or  factory  within 
said  county  without  proof  of  any  further  fact  than  that  such  act  will 
cause  the  water  of  such  river  to  rise  or  set  back,  to  some  extent,  at  th(r 
place  where  the  water  used  to  operate  such  mill  or  factory  is  discharged 
into  said  river,  is  unconstitutional  and  void. 

Riparian  Owner  of  Land  Adjacent  to  the  Water  mat  Construct  Docks, 
Landings,  Pikrs,  and  Wharves  out  to  navigable  waters,  if  the  water 
is  navigable  in  fact,  and  if  not  so  navigable,  he  may  construct  anything 
he  pleases  to  the  thread  of  the  stream,  unless  he  injures  some  other  ripa* 
rian  proprietor  or  those  having  a  superior  right  to  use  the  water  for  by* 
draulic  purposes. 
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CojfsnxuTioNAL  Law.  —  Riparian  Owner's  Right  to  Build  in  Front  of 
HIS  Land  out  to  Navigable  Water  cannot  be  taken  away,  or  its  value 
lessened  or  impaired,  even  for  public  use,  without  compensation,  or  with« 
out  due  process  of  law,  and  it  cannot  be  taken  at  all  for  any  private  use. 

CJokstitutional  Law  —  Taking  of  Property,  What  Forbidden. —  Any  re- 
striction or  interruption  of  the  common  or  necessary  use  of  property 
that  destroys  its  value  or  strips  it  of  its  attributes,  or  to  say  that  the 
owner  shall  not  use  his  property  as  he  pleases,  takes  it  in  violation  of 
the  constitution. 

OoKSTrrirnoNAL  Law.  —  Statute  is  Void  because  it  Usurps  the  Judicial 
Power  of  the  courts,  if  it  adjudicates  an  act  unlawful  and  presumptively 
injurious  and  dangerous,  when  it  is  not  so,  and  commands  the  courts  to 
enjoin  it  without  proof  that  any  injury  or  danger  has  been  or  will  be 
caused  by  it. 

Constitutional  Law.  —  Statute  is  Unconstitutional  as  Discriminating 
AND  Class  Legislation,  if  its  operation  is  restricted  to  part  of  a  river 
within  a  county,  and  it  makes  acts  unlawful  there  which  in  all  other 
parts  of  that  river  and  in  all  other  rivers  are  lawful,  and  gives  to  a  class 
of  persons  the  advantage  of  maintaining  actions  without  proof  that  any 
injury  or  danger  has  been  or  will  be  caused  to  them. 

CJOHSTiTUTiONAL  Law.  —  Though  a  statute  does  not  violate  any  special  clause 
of  the  constitution,  it  may  be  a  violation  of  its  essential  spirit,  purpose, 
and  intent,  and  contrary  to  public  justice,  and  therefore  unconstitu- 
tional and  void. 

Winans  and  Hyzer,  for  the  appellant. 

J.  B.  DoCy  Jr.,  and  William  Ruger,  for  the  respondent. 

Orton,  J.  It  is  charged  in  the  complaint  as  follows:  Many 
years  since,  a  building  known  as  the  Myers  Building  was 
erected  on  the  southerly  side  of  and  adjoining  Milwaukee 
Street  bridge,  in  the  city  of  Janesville,  over  the  center  of  Rock 
River,  as  the  same  flowed  in  its  natural  state.  Said  building 
is  forty  feet  in  width,  and  is  supported  by  large  stone  piers 
resting  on  the  bed  of  said  river,  and  which  have  so  obstructed 
its  flow  as  to  cause  a  large  sand-bar  to  form  in  said  river,  near 
to  and  on  the  down-stream  side  of  the  building.  Within  the 
period  of  three  years  last  past,  the  defendant,  Edwin  F.  Car- 
penter, erected  a  building  south  of  and  adjoining  the  south- 
erly side  of  said  bridge,  at  or  near  its  easterly  end,  forty  feet 
in  width,  fronting  on  said  bridge,  and  extending  southerly 
over  said  river  a  distance  of  one  hundred  feet,  and  supported 
by  numerous  piles  driven  into  the  bed  of  said  river,  the  most 
westerly  of  which  being  in  the  channel  of  said  river  in  or  near 
the  deepest  water  in  the  same,  leaving  a  vacant  space  about 
eiglity-seven  fi-et  in  width  between  the  westerly  side  of  said 
building  so  erected  by  the  defendant  and  the  easterly  side  of 
said  Myers  Building.     The  defendant  threatens  that  he  will, 
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without  the  permission  of  or  an  order  from  the  common  coun- 
cil of  said  city,  drive  numerous  piles  into  the  bed  of  said  river, 
and  erect  thereon  a  building  south  of  and  adjoining  the  south- 
erly side  of  said  Milwaukee  Street  bridge,  and  extending  from 
Baid  building  so  heretofore  erected  by  him  to  said  Myers  Build- 
ing, and  having  a  frontage  of  eighty  feet  or  more  on  said 
bridge,  and  extending  over  and  down  said  river  for  a  distance 
of  about  one  hundred  feet,  and  commenced  the  driving  of  piles 
in  the  bed  of  said  river  for  such  purpose.  The  consequences 
of  permitting  the  defendant  to  so  erect  said  building,  as  affect- 
ing the  interests  of  the  city  of  Janesville,  will  be  that  others 
will  soon  erect  buildings  fronting  on  said  bridges,  and  sup- 
ported in  like  manner,  until  the  whole  space  over  said  river, 
on  both  sides  of  said  bridges,  is  occupied  by  similar  buildings 
fronting  on  said  bridges,  and  extending  up  and  down  said 
river  a  distance  of  about  one  hundred  feet  from  the  sides  of 
said  bridges;  and  by  reason  thereof  the  flow  of  the  water  in 
said  river  will  be  further  permanently  obstructed,  and  the  in- 
terests of  said  city  and  its  inhabitants  greatly  prejudiced  and 
injured  by  obstruction  to  the  circulation  of  air,  and  in  respect 
to  the  dangers  of  fire  and  flood,  and  to  the  public  health,  and 
as  respepts  equality  in  the  matter  of  taxation  and  assessments, 
and  the  benefits  thereof;  and  that  said  building  will  be  in 
violation  of  an  ordinance  of  said  city  against  erecting  any 
buildings  in  said  river.  As  affecting  the  interests  of  the  other 
plaintiff,  the  Janesville  Cotton  Mills,  it  is  alleged  that  the 
erection  of  said  building  will  cause  the  waters  of  said  river 
to  set  back  "  to  some  extent "  at  the  place  where  the  water 
used  by  said  Janesville  Cotton  Mills  is  discharged  into  said 
river. 

In  the  affidavit  of  Edward  Ruger,  a  civil  engineer,  in  sup- 
port of  the  complaint,  it  is  stated  that  said  building  would,  to 
some  extent,  cause  the  water  to  set  back  to  such  place,  and  in 
his  affidavit,  procured  by  the  defendant,  it  is  stated  that  said 
building  would  cause  the  water  to  set  back  on  the  water- 
wheels  of  said  Janesville  Cotton  Mills  "to  some  extent,  but 
to  what  extent  he  could  not  then  say,  but  it  would  be  slight." 
It  is  alleged,  also,  that  the  Janesville  Cotton  Mills  is  a  tax- 
payer of  said  city,  and  a  corporation,  and  that  Rock  River  is 
a  public  highway,  and  has  been  returned  as  navigable,  and 
has  been  meandered,  and  for  a  great  many  years  a  dam  across 
said  river,  about  seventy  rods  above  said  bridge,  has  existed 
by  lawful  authority,  and  that  a  considerable  number  of  millB 
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and  factories  have  received  their  water-power  therefrom,  and 
among  them  the  Janesville  Cotton  Mills. 

The  complaint  shows  also  that  by  the  foundation  of  build- 
ings and  the  building  up  within  the  natural  margins  of  the 
river  on  the  northerly  side  of  the  bridge  the  width  of  the  river 
has  already  been  diminished  one  third,  and  the  waters  have 
been  set  back  as  far  as  the  dam,  and  that  said  Milwau- 
kee Street  Bridge  and  Court  Street  Bridge  have  obstructed  the 
flow  of  the  river  to  a  considerable  extent,  and  that  the  abut- 
ments and  piling  thereof  in  the  bed  of  the  river,  and  the  filling 
in  of  earth  and  other  materials,  and  placing  the  foundations, 
walls,  and  piers  for  the  support  of  buildings,  and  the  throwing 
in  of  ashes  and  other  materials  in  the  bed  of  the  river,  have 
greatly  obstructed  the  river  between  said  bridges  and  other 
localities,  and  that  there  is  danger  that  other  buildings  and 
obstructions  will  be  placed  in  the  river  by  the  example  of  the 
defendant. 

These  are,  substantially,  the  material  allegations  of  the  com- 
plaint on  which  the  circuit  court  granted  a  temporary  injunc- 
tion against  the  erection  of  said  building.  The  defendant, 
after  answering  said  complaint,  moved  that  the  said  injunc- 
tion be  dissolved.  The  motion  was  heard  upon  the  pleadings 
and  one  aflBdavit  presented  by  the  defendant,  and  seven  affi- 
davits presented  by  the  plaintiffs,  and  denied.  From  the 
order  denying  said  motion,  this  appeal  is  taken. 

The  answer  denies  all  of  the  speculative  and  predicted 
consequences  which  the  complaint  alleges  will  follow  the  erec- 
tion of  said  building,  and  the  setting  back  of  the  water  to  any 
extent,  and  the  effect  as  to  the  public  health,  and  danger  from 
fire  or  flood,  and  the  consequences  of  his  pernicious  example, 
and  that  the  river  is  navigable  in  fact,  and  that  the  bridges 
are  old  and  dilapidated,  and  will  soon  be  replaced  by  iron  ones, 
and  some  other  immaterial  allegations;  and  the  other  allega- 
tions are  admitted. 

The  answer  then  alleges  as  follows:  The  Rock  River  through- 
out its  whole  length  is  crossed  and  obstructed  by  dams, 
bridges,  and  buildings,  and  other  structures,  and  within  tiie 
city  there  have  been  maintained  six  bridges  resting  upon  piers 
and  piles,  four  of  which  were  constructed  by  the  city  within 
the  space  of  a  mile  and  a  half,  and  two  of  them  within  the 
space  of  forty  rods.  The  lower  bridge  is  known  as  Court 
Street  bridge,  and  is  about  forty  rods  below  the  proposed 
building,  and  its  abutments  and  approaches  are  built  within 
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the  river,  and  diminish  its  width  so  that  it  is  twenty  feet  nar- 
rower at  that  place  than  where  the  defendant's  proposed 
building  will  be,  and  three  of  said  bridges  are  between  two 
dams  across  the  river.  The  lower  dam  obstructs  the  flow  of 
the  river  so  that  it  is  virtually  a  mill-pond  between  the  dams, 
and  the  water  is  raised  upwards  of  two  feet  when  it  sets  back 
to  the  upper  dam,  and  the  proposed  building  is  between  these 
dams.  There  are  numerous  buildings  and  structures  along 
the  bank  of  the  river,  resting  upon  piles  driven  in  the  bed  of 
the  river,  among  which  are  certain  buildings  of  the  plaintiff, 
the  Janesville  Cotton  Mills,  and  of  other  mill-owners,  and  there 
is  a  large  sand-bar  six  feet  above  the  bed  of  the  river,  between 
the  cotton-mills  and  the  proposed  building.  The  proposed 
building  will  be  constructed  on  piles  driven  into  the  bed  of 
the  river  in  line  with  the  piles  of  said  Milwaukee  Street  bridge, 
and  the  building  itself  will  be  above  the  river.  The  piles  un- 
der the  said  bridge  are  driven  at  an  angle  to  the  current  of  the 
river,  and  if  piles  could  obstruct  the  current  (which  is  denied), 
such  a  net-work  of  piles  would  do  so.  The  defendant  acquired 
his  title  in  fee  to  the  bed  of  the  river  where  he  proposes  to 
build,  from  the  riparian  owner  of  the  lot,  one  Thomas  Lappin. 
The  defendant  pleads,  in  abatement,  that  several  causes  of  ac- 
tion are  improperly  united  in  the  same  action. 

The  aflidavits  in  support  of  the  complaint  cannot,  of  course, 
go  further  than  the  complaint  in  stating  the  cause  of  action, 
and  therefore  need  not  be  specially  referred  to.  The  affiant, 
Edward  Ruger,  made  affidavits  on  behalf  of  both  parties,  as 
to  the  extent  to  which  the  waters  of  the  river  would  be  set 
back  below  the  wheels  of  the  Janesville  Cotton  Mills,  and  lie 
leaves  the  question  with  the  qualification  that  it  would  be 
slight,  and  the  extent  of  it  he  could  not  state.  The  learned 
counsel  of  the  appellant  contends  that  the  complaint  does  not 
show  that  the  proposed  building  will  injure,  to  any  extent, 
either  the  city  of  Janesville  or  the  Janesville  Cotton  Mills. 
The  condition  of  the  river  as  to  its  uses  and  obstructions, 
other  than  by  the  proposed  building,  are  only  material  to  show 
that  it  would  be  impossible  for  any  one  to  state  the  extent,  if 
any,  that  the  proposed  building  would  contribute,  by  example 
or  otherwise,  to  produce  the  consequences,  which,  if  they  exist 
at  all,  must  have  already  been  produced  to  their  fullest  ex- 
tent by  other  far  more  adequate  causes.  How  can  it  be  said 
that  the  proposed  building,  standing  on  piles  driven  in  the 
river,  could,  even  by  example,  afifect  the  general  health,  cause 
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fires  and  freshets,  obstruct  the  circulation  of  the  air,  affect  the- 
equality  of  taxation  and  assessments,  or  the  general  welfare^ 
when,  if  any  such  consequences  could  be  appreciably  produced 
by  it,  they  must  have  already  been  overwhelmingly  produced 
by  a  great  many  far  greater  obstructions  in  the  river  by  dams^ 
bridges,  buildings,  and  other  constructions?  And  precisely  so- 
as  to  its  injury  to  the  water-power  of  the  Janesville  Cotton 
Mills,  as  to  which  one  of  the  most  competent  civil  engineers  of 
the  state  was  unable  to  say  to  what  extent  it  injured  it,  if  at 
all,  and  did  state  that  it  must  be  slight.  It  would  seem  that 
if  such  a  comparatively  slight  cause  would  produce  any  effect 
whatever,  such  far  greater  obstructions  in  the  river,  which 
have  existed  for  along  time,  must  have  produced  all  such  con- 
sequences to  a  most  astounding  and  alarming  extent,  and  the- 
city  must  have  suffered  in  its  health,  and  by  polluted  atmos- 
phere,  by  unequal  taxation,  and  by  fires  and  floods,  to  ar* 
extent  that  would  have  rendered  it  uninhabitable,  and  the 
water-power  of  the  Janesville  Cotton  Mills  would  have  beea 
destroyed.  These  consequences  vvould  have  been  facts  sus- 
ceptible of  proof,  and  yet  the  complaint  fails  to  show  the  ex- 
istence of  any  such  terrible  consequences.  What  effect,  if  any, 
this  proposed  building,  by  its  example,  may  have  in  any  such 
direction,  so  as  to  injure  any  private  or  public  interest,  is  left 
to  mere  prediction  and  conjecture.  The  action  does  not  in- 
volve any  question  of  obstruction  or  injury  to  navigation,  or  of 
injury  to  any  public  right.  Many  of  the  consequences  to  the- 
city  predicted  would  follow  as  well  the  erection  of  said  build- 
ing outside  of  the  river.  The  complaint  does  not  show  that 
the  proposed  building  vvould  be  a  private  or  a  public  nuisance. 
The  action  is  based  upon  the  allegations  of  anticipated  injury 
to  the  respective  plaintiffs,  which  ought  to  be  prevented  by  ar> 
injunction.  It  is  a  private  and  not  a  public  action.  I  have- 
stated  the  case  more  fully,  that  we  may  understand  what  i» 
involved  in  it,  and  what  is  not. 

In  respect  to  injury  to  any  interest  that  the  city  represents, 
the  complaint  is  very  obscure  and  defective.  It  is  not  alleged 
that  the  public  will  suffer  by  this  one  building  at  all,  but  by 
a  row  of  buildings  which  somebody  might  erect  in  following; 
the  example  of  the  defendant,  and  so,  also,  as  to  danger  fronk 
fire  and  flood.  That  will  arise  only  from  "  similar  buildings- 
fronting  on  the  bridges,  and  supported  in  like  manner,  and 
extending  up  and  down  the  river  from  the  sides  of  said 
bridges  until  the  whole  space  over  said  river  on  both  sides  of 
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eaid  bridges  is  occupied."  It  is  only  when  such  similar 
buildings  erected  by  others  fill  that  whole  space  that  it  is 
claimed  in  the  complaint  "dangers  by  fire  and  flood,  and  to 
the  public  health,  and  as  respects  equality  in  the  matter  of 
taxation  and  the  benefits  thereof,"  will  even  arise  or  occur. 
The  only  injury  to  these  interests  that  is  alleged  is  from  what 
somebody  else  may  do  in  the  future  through  the  influence  of 
the  defendant's  example,  and  that  is  a  mere  prediction  or 
conjecture.  It  is  not  shown  how  or  in  what  manner  such 
injury  could  occur.  This  is  a  most  remarkable  case,  and  there 
has  never  been  anything  like  it.  It  is  not  charged  that  the 
proposed  building  will  in  itself  do  any  harm  in  any  respect 
whatever,  or  that  the  defendant  has  not  the  right  to  build  it 
where  he  proposes  to  build  it,  but  that  it  may  possibly  be 
followed  as  an  example  by  others  in  building  buildings  which 
may  possibly  do  harm.  It  would  be  a  new  case,  where  one 
had  actually  done  something  in  itself  right  and  harmless, 
and  he  should  be  sued  because  otliers  had  done  something 
wrong  and  injurious  by  following  his  example;  and  it  would 
he  a  strange  case,  to  enjoin  one  from  doir.g  something  right 
and  harmless  in  itself  because  others  may  possibly  do  some- 
thing wrong  and  injurious  by  following  his  example;  and  yet 
the  latter  is  the  present  case.  A  mere  example  is  not  action- 
able.    Such  is  the  action  in  favor  of  the  city. 

That  in  favor  of  the  Janesville  Cotton  Mills  is  not  based  on 
any  real  injury  to  its  water-power.  The  charge  is,  "  that  the 
erection  of  such  proposed  building  by  the  said  defendant,  at 
the  place  and  in  the  manner  aforesaid,  would  cause  the  water 
of  said  river  to  rise  and  set  back  to  some  extent  at  tlie  place 
where  the  water  used  by  the  said  Janesville  Cotton  Mills  to 
operate  its  said  mill  is  discharged  into  the  river."  It  would 
cause  the  water  to  set  back  at  that  place  to  some  extent. 
What  harm  will  it  do?  Will  it  retard  the  action  of  the 
water-wheel?  Will  it  lessen  the  head  or  fall  of  the  water- 
power?  If  it  would  do  either,  it  would  have  been  easy  to  say 
so.  It  depends  upon  how  high  or  low  the  wheels  are  set.  It 
is  not  even  inferentially  stated  that  it  would  be  any  injury  at 
all  to  the  Janesville  Cotton  Mills.  How  much  will  it  raise  or 
set  back  the  water  at  that  place?  "  To  some  extent."  The 
very  least  extent  possible  is  some  extent.  The  millionth 
part  of  an  inch  is  some  extent.  The  very  smallest  extent 
susceptible  of  measurement  is  some  extent.  It  seems  prob- 
able that  this  expression  in  the  complaint  was  furnished  by 
Ax.  St.  Rip.,  Vol.  XX.  —9 
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Edward  Ruger,  the  civil  engineer  who  made  the  aflBdavit  in 
its  support,  and  used  the  same  language,  and  who,  in  another 
affidavit,  qualified  it  by  saying,  "  to  what  extent  he  could  not 
state,  but  it  would  be  slight."  The  word  "slight,"  according 
to  Webster,  means  "inconsiderable,  unimportant."  If  any 
injury  to  the  water-power  could  be  inferred  from  this  allega- 
tion, it  would  be  too  slight  for  legal  cognizance.  The  com- 
plaint states  no  cause  of  action  against  the  defendant  in  favor 
of  the  Janesville  Cotton  Mills. 

Should  a  court  of  chancery  enjoin  the  defendant  from  erect- 
ing his  building  on  his  own  land,  on  such  an  allegation  as 
this?  We  think  the  learned  counsel  of  the  appellant  is  right 
in  claiming  that  the  complaint  does  not  charge  facts  sufficient 
to  state  any  cause  of  action  known  to  the  general  laws  of  the 
land  and  the  practice  of  courts  in  favor  of  either  plaintiffs. 
But  even  if  the  complaint  sufficiently  charged  that  the  con- 
sequences predicted  would  be  produced  by  the  proposed  build- 
ing, the  city  of  Janesville  has  no  such  corporate  interest  in 
them  as  would  authorize  it  to  maintain  such  an  action: 
Milwaukee  v.  Milwaukee  etc.  R.  R.  Co.^  7  Wis.  85;  Sheboygan  v. 
Sheboygan  etc.  R.  R.  Co.,  21  Wis.  667.  But  it  is  sufficient  that 
no  wrong,  injury,  or  damage  is  charged.  By  the  extended 
jurisdiction  of  the  court  in  equity,  by  chapter  190,  Laws  of 
1882,  amending  section  3180  of  the  Revised  Statutes,  there 
must  be  some  special  injury,  or  necessity  to  protect  the  rights 
of  some  person,  to  grant  an  injunction.  As  a  private  nui- 
sance, or  a  public  nuisance  by  which  some  private  person  has 
Buffered  some  special  and  peculiar  injury,  there  must  be  mate- 
rial annoyance,  inconvenience,  discomfort,  or  hurt,  and  the 
violation  of  another's  rights  in  an  essential  degree:  Wood  on 
Nuisances,  1,  3,  4.  The  law  gives  protection  only  against  sub- 
stantial injury,  and  the  injury  must  be  tangible,  or  the  com- 
fort, enjoyment,  or  use  must  be  materially  impaired:  Stadler 
V.  Grieben,  61  Wis.  500;  Pennoyer  v.  Allen,  56  Wis.  502;  43  Am. 
Rep.  728,  and  many  other  cases  in  this  court.  It  is  a  maxim 
of  the  law  that  wrong  without  damage  or  damage  without 
wrong  does  not  constitute  a  cause  of  private  action. 

It  is  charged  that  this  building  will  be  in  violation  of  an 
ordinance  of  said  city.  That  would  not  give  a  cause  of  actiou 
for  an  injunction,  even  if  the  ordinance  so  provided:  Waupun 
V.  Moore,  34  Wis.  450;  17  Am.  Rep.  446. 

The  argument  of  the  learned  counsel  of  the  respondents,  and 
the  authorities  cited  on  the  question  whether  the  proposed 
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building  will  obstruct  the  navigation  of  the  river,  are  imperti- 
nent to  the  case.  There  is  nothing  in  the  case  that  involves 
any  such  question  in  the  remotest  degree.  Within  any  grounds 
or  reasons  known  to  the  well-settled  principles  and  practice  of 
equity  jurisprudence,  the  complaint  states  no  case  for  an  in- 
junction, or  for  any  other  purpose.  The  action  is  not  based  on 
any  statute  which  gives  a  right  of  action  in  such  a  case.  But 
the  learned  counsel  of  the  respondent  cites  chapter  423,  Laws 
of  1887,  in  support  of  the  action.  This  statute  is,  if  possible, 
more  marvelous  than  the  complaint.  The  enactment  of  the 
statute  was  obviously  obtained  to  create  just  such  a  right  of 
action,  and  it  is  a  little  singular  that  it  is  not  referred  to  in  the 
complaint  as  the  foundation  of  this  action,  as  the  action  can 
stand  on  nothing  else,  and  this  statute  most  clearly  sanctions 
it,  excepting  as  to  the  city  of  Janesville  as  plaintiff.  The  first 
section  is  as  follows:  "It  shall  be  unlawful  and  presumptively 
injurious  and  dangerous  to  persons  and  property  to  drive  piles, 
build  piers,  cribs,  or  other  structures,  ....  in  Rock  River, 
toithin  the  limits  of  the  county  of  Rock,  and  the  doing  of  any 
such  act  shall  be  enjoined  at  the  suit  of  any  resident  tax- 
payer without  proof  that  any  injury  or  danger  has  been  or  will 
be  caused  by  reason  of  such  act."  The  Italics  are  not  in  the 
act,  and  are  used  to  save  comment.  Section  2  is  specially 
appropriate  to  this  action,  and  is  as  follows:  '*  The  doing  of 
any  such  act  shall  also  be  enjoined  at  the  suit  of  any  owner 
or  lessee  of  the  right  to  use  water  of  said  river  to  operate 
any  mill  or  factory  within  said  county,  without  proof  of  any 
further  fact  than  that  such  act  will  cause  the  water  of  said 
river  to  rise  or  set  back,  to  some  extent,  at  the  place  where 
the  water  used  to  operate  such  mill  or  factory  is  discharged 
into  said  river."  The  complaint  copies  this  last  part  as  the 
only  grievance  of  the  plaintifiF,  the  Janesville  Cotton  Mills. 
The  last  section  is  unimportant.  It  excepts  the  building  of 
railway  and  highway  bridges,  and  the  repair  and  reconstruc- 
tion of  mill-dams  across  the  river,  and  a  pending  suit  of  the 
Janesville  Cotton  Mills  and  others  against  Edwin  F.  Carpenter, 
probably  of  subject-matter  the  same  as  or  similar  to  that  of 
this  action. 

The  learned  counsel  of  the  appellant  contends  that  this  act 
is  unconstitutional,  and  therefore  void.  The  legislature  would 
have  saved  time  and  expense  if  it  had  issued  the  injunction  in 
the  case  for  which  the  act  was  made.  This  is  the  first  time 
that  any  legislature  of  any  enlightened  country  ever  attempted 
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to  create  an  action  without  any  cause  of  action;  to  authorize  a 
complaint  to  be  made  to  a  court  when  there  is  nothing  to  com- 
plain of;  to  compel  the  courts  to  enjoin  the  lawful  use  and 
enjoyment  of  one's  own  property  "  without  proof  that  any  in- 
jury or  danger  has  been  or  will  be  caused  by  reason  of  such 
act";  to  create  a  cause  of  action  without  wrong,  injury,  or 
damage;  to  authorize  an  action  to  be  brought  by  a  person 
without  any  interest  in  the  subject-matter,  or  privity  with  the 
defendant  of  contract,  estate,  duty,  obligation,  or  liability,  if 
he  is  only  a  resident  tax-payer,  and  to  exclude  all  others  who 
have  any  interest  or  privity  in  the  subject-matter,  and  are 
presumptively  injured  in  person  or  property;  to  make  that  act 
unlawful  and  actionable  in  one  county,  and  as  to  one  river,, 
that  is  lawful  in  all  other  counties,  and  as  to  all  other  rivers,^ 
under  precisely  the  same  circumstances;  or  to  adjudicate  and 
decide  the  case,  and  then  order  and  compel  the  court  to  exe- 
cute  its  judgment  by  issuing  an  injunction.  These  are  some- 
of  the  strange  and  novel  provisions  of  this  statute. 

That  Thomas  Lappin,  the  owner  in  fee  of  this  ground,  has 
the  right  to  use  and  enjoy  it  to  the  center  of  the  river,  in  any 
manner  not  injurious  to  others,  and  subject  to  the  public  right 
of  navigation,  has  been  too  often  decided  by  this  court  and 
other  courts  to  be  questioned.  As  a  riparian  owner  of  the 
land  adjacent  to  the  water,  he  owns  the  bed  of  the  river  usque 
ad  filum  aquse,  subject  to  the  public  easement,  if  it  be  navi- 
gable in  fact,  and  with  due  regard  to  the  rights  of  other  ripa- 
rian proprietors.  He  may  construct  docks,  landing-places, 
piers,  and  wharves  out  to  navigable  waters,  if  the  river  i» 
navigable  in  fact,  and  if  it  is  not  so  navigable,  he  may  con- 
struct anything  he  pleases  to  the  thread  of  the  stream,  unless 
it  injures  some  other  riparian  proprietor,  or  those  having  th& 
superior  right  to  use  the  waters  for  hydraulic  purposes:  Jones 
V.  Pettihone,  2  Wis.  308;  Arnold  v.  Elmore,  16  Wis.  509;  Yate9 
V.  Juddj  18  Wis.  118;  Walker  v.  Shepardson,  4  Wis.  486;  65 
Am.  Dec.  324;  Wisconsin  R.  Imp.  Co.  v.  Lyons,  30  Wis.  61; 
Delaplaine  v.  Chicago  etc.  R'y  Co.,  42  Wis.  214;  24  Am.  Rep. 
386;  Cohn  v.  Wausau  Boom  Co.,  47  Wis.  314;  Stevens  Point 
Boom  Co.  V.  Reilly,  46  Wis.  237;  Hazeltine  v.  Case,  46  Wis.  391; 
32  Am.  Rep.  715.  Subject  to  these  restrictions,  he  has  the 
right  to  use  his  land  under  water  the  same  as  above  water.  It 
is  his  private  property,  under  the  protection  of  the  constitution, 
and  it  cannot  be  taken,  or  its  value  lessened  or  impaired,  even 
for  public  use,  "  without  compensation,"  or  '*  without  due  pro- 
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cees  of  law,"  and  it  cannot  be  taken  at  all  for  any  one's  private 
use. 

1.  This  statute  makes  it  unlawful  for  the  defendant,  who 
owns  this  ground,  and  has   the  right  to  use  it  under  said 
Lappin,  to  drive  piles  into  it  anywhere  within  the  river  for 
Any  purpose.     It  prevents  the  lawful  use  of  his  property.     It 
takes  it  away  from  him  without  compensation  or  due  process 
of  law,  and  denies  the  defendant  "  the  equal  protection  of  the 
laws."     It  is   therefore    in  direct  violation  of  articles  5   and 
14  of   the  amendments  of   the   constitution   of  the   United 
States,  and  of  section  13  of  article  1  of  the  state  constitution, 
and  is  therefore  void.     It  takes  his  property  away  from  him, 
and  leaves  him  no  remedy  whatever  by  which  he  can  regain 
it  or  obtain  redress.     It  is  therefore  in  conflict  with  section  9 
of  article  1  of  the  state  constitution,  which  "entitles  him  to  a 
certain  remedy  in  the  laws  for  all  injuries  or  wrongs  which  he 
may  receive  in  his  person,  property,  or  character."     Any  re- 
striction or  interruption  of  the  common  and  necessary  use  of 
property  that  destroys  its  value,  or  strips  it  of  its  attributes, 
or  to  say  that  the  owner   shall  not  use  his  property  as  he 
pleases,  takes  it  in  violation  of  the  constitution:  Puvipelly  v. 
Green  Bay  Co.,  13  Wall.  166;   Wynehamer  v.  People,  13  N.  Y. 
378;  People  ex  rel.  Manhattan  S.  Inst.  v.  Otis,  90  N.  Y.  48; 
Hutton  V.  Camden,  39  N.  J.  L.  122;  23  Am.  Rep.  203. 

2.  The  legislature  usurped  the  judicial  power  of  the  courts 
by  the  enactment  of  this  statute.  It  adjudicates  an  act  un- 
lawful and  presumptively  injurious  and  dangerous  which  is 
not  and  cannot  be  made  to  be  so  without  a  violation  of  the 
constitutional  rights  of  the  defetidant,  and  imperatively  com- 
mands the  court  to  enjoin  it  without  proof  that  any  injury  or 
danger  has  been  or  will  be  caused  by  it.  It  reverses  very 
many  decisions  of  this  court  on  the  very  questions  involved  in 
it,  and  which  have  the  effect  of  a  judicial  determination  of  the 
defendant's  rights  of  property.  It  violates  section  2  of  article 
7  of  the  state  constitution,  which  provides  that  the  judicial 
power  of  the  state,  both  as  to  matters  of  law  and  equity,  shall 
be  vested  in  the  various  courts.  It  takes  away  the  jurisdic- 
tion of  the  courts  to  inquire  into  the  facts  and  determine  the 
necessity  and  propriety  of  granting  or  refusing  an  injunction 
in  such  a  case,  according  to  the  established  rules  of  a  court  of 
equity:  Ervine's  Appeal,  16  Pa.  St.  256;  55  Am.  Dec.  499. 
It  is  said  in  that  case:  "That  is  not  legislation  which 
adjudicates  in  a  particular  case,  prescribes  the  rule  contrary  to 
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the  general  law,  and  orders  it  to  be  enforced.  Such  power 
assimilates  itself  more  closely  to  despotic  rule  than  to  any 
other  attribute  of  government." 

3.  This  statute  is  discriminating  and  class  legislation,  in 
violation  of  the  spirit  of  our  constitution,  and  contrary  to  the 
principles  of  civil  liberty  and  natural  justice.  It  gives  to  a 
certain  class  of  citizens  privileges  and  advantages  which  are 
denied  to  all  others  in  the  state  under  like  circumstances,  and 
subjects  one  class  to  losses,  damages,  suits,  or  actions  from 
which  all  others  under  like  circumstances  are  exempted: 
Holden  v.  James^  11  Mass.  396;  6  Am.  Dec.  174.  Its  opera- 
tion is  restricted  and  partial  to  that  part  of  Rock  River  within 
the  county  of  Rock,  while  said  river  elsewhere,  and  all  other 
rivers,  are  excluded.  It  gives  the  right  of  action  to  the  resi- 
dent tax-payers  of  said  county,  while  all  others  are  excluded 
from  the  exercise  of  such  right,  whatever  interest  they  may 
have  in  the  subject-matter  of  the  action.  It  gives  the  right 
of  action  to  the  owners  or  lessees  of  the  right  to  use  the  water 
of  said  river  to  operate  any  mill  or  factory  within  said  county,, 
and  excludes  all  other  owners  or  lessees  of  such  water-power* 
by  means  of  said  river  elsewhere.  It  gives  to  such  favored 
classes  the  stupendous  advantage  and  exceptional  privilege  of 
maintaining  such  actions  without  proof  that  any  injury  or 
danger  has  been  or  will  be  caused  by  reason  of  such  act.  It 
would  be  difficult,  if  not  impossible,  to  crowd  into  so  short  a 
statute  any  more  or  greater  violations  of  that  principle,  so  es- 
sential to  a  free  government,  of  "  equal,  general,  and  standing 
laws."  For  these  reasons  this  statute  is  unconstitutional  and 
void.  It  is  not,  perhaps,  a  violation  of  any  special  clause  of 
the  constitution  in  these  respects,  but  it  is  a  violation  of  its 
essential  spirit,  purpose,  and  intent,  and  contrary  to  publio 
justice:  Bull  v.  Gonroe,  13  Wis.  233;  Durkee  v.  Janesville,  2& 
Wis.  464;  9  Am.  Rep.  500,  and  cases  cited  in  the  opinion. 

In  this  connection  I  cannot  forbear  quoting  the  language  of 
Mr.  Justice  Chase  in  Colder \.  Bull,  3  Dall.  387,  388:  "I  can- 
not subscribe  to  the  omnipotence  of  a  state  legislature,  or 
that  it  is  absolute  and  without  control,  although  its  authority 
should  not  be  expressly  restrained  by  the  constitution  or  fun- 
damental law  of  the  state The  nature  and  ends  of  the 

legislative  power  will  limit  the  exercise  of  it There 

are  certain  vital  principles  in  our  free  republican  government 
which  will  determine  and  overrule  an  apparent  and  flagrant 
abuse  of  legislative  power, — as  to  authorize  manifest  injustice 
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by  positive  law,  or  to  take  away  that  security  of  personal  lib- 
erty or  private  property  for  the  protection  whereof  the  govern- 
ment was  established.  An  act  of  the  legislature  (for  I  cannot 
call  it  a  law)  contrary  to  the  great  first  principles  of  the  social 
compact  cannot  be  considered  a  rightful  exercise  of  legislative 
authority."  This  language  is  quoted  in  the  above  case  of 
Durkee  v.  Janesville,  28  Wis.  464,  9  Am.  Rep.  500,  but  it  will 
bear  repeating  here,  as  more  apt  and  appropriate  than  in  that 
case. 

It  has  been  suggested  that  this  statute  was  procured  for  this 
case,  and  perhaps  like  cases  in  the  city  of  Janesville,  as  if, 
whfin  the  courts  deny  an  injunction,  the  legislature  is  made 
to  intervene  and  enact  that  an  injunction  shall  be  granted, 
and  that,  too,  without  proof  of  injury  or  danger.  It  is  hard  to 
believe  that  any  one  would  procure  the  passage  of  such  an  act 
or  any  act  of  the  legislature  to  circumvent  and  overrule  the 
courts  in  cases  which  have  failed  for  want  of  any  proof  of  in- 
jury. This  act  is  sought  to  be  sustained  as  a  proper  exercise 
of  the  police  power  of  the  state.  The  act  itself  makes  no  such 
claim,  and  has  not  the  remotest  reference  to  any  such  object 
or  purpose.  It  is  sufficient  to  say  that  such  an  objectionable 
statute  cannot  be  sustained  by  the  exercise  of  any  power  in- 
herent in  or  conferred  upon  the  legislature.  The  complaint 
states  no  cause  of  action,  and  therefore  the  circuit  court  ought 
to  have  sustained  the  motion  to  dissolve  the  injunction. 

The  order  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded, with  direction  to  dissolve  the  injunction,  and  for 
further  proceedings. 

In JUHCTiow,  WHEN  PROPER  Remkdt.  —  An  injnnction  is  not  the  proper 
remedy  when  the  applicant  has  an  adequate  remedy  at  law:  Smith  v.  Oood- 
knight,  121  Ind.  312;  Keokuk  etc.  Ry  Co.  v.  Donnell,  77  Iowa,  221;  Moon  v. 
BroMyn  CUy  etc  R.  H  Co.,  108  N,  Y.  98;  Duck  v.  Peeler,  74  Tex.  iOS;  Mann 
V.  Wallit,  75  Tex.  61 1 ;  Hoye  v.  Svoeetman,  19  Nev.  376.  Wrongs  already  com- 
mitted cannot  be  corrected  by  injunction,  for  sach  remedy  is  merely  pre- 
ventive  in  its  nature:  City  of  Alma  r.  Lothr,  42  Kan.  368.  An  iujunotiou  ia 
the  proper  remedy,  where  the  applicant  has  good  reason  to  apprehend  that 
defendant  is  about  to  encroach  upon  bis  legal  rights  in  such  a  manner  as  to 
cause  him  some  irreparable  and  material  injury:  Mechanics'  Fouudi-yy.  lii/'iil, 
75  Cal.  601;  Heine  v.  Merrick,  41  La.  Ann.  194;  KiniUily  etc.  Co.  v.  llt-wiu,  75 
Mich.  371;  Penn  v.  Ingles,  82  Va.  65.  An  irreparable  injury  is  one  which 
cannot  be  compensated  in  pecuniary  damages:  Hodge  v.  Qieiie,  43  N.  J.  £q. 
342.  A  riparian  owner  cannot  restrain,  by  injunction,  a  railroad  com- 
pany from  building  a  retaining  wall  on  the  opposite  side  of  a  river,  where  it 
ia  not  shown  that  the  wall  will  interfere  with  the  owner's  riparian  righto 
with  reference  to  the  flow  of  water:  Patterson's  Appeal,  129  Ta.  St.  109;  for 
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it  is  incumbent  upon  the  applicant  for  an  injunction  always  to  show  a  con- 
templated invasion  of  his  rights:  Smith  v.  Navasota,  72  Tex.  422.  Equity 
has  jurisdiction  to  prevent  or  abate  nuisances  by  injunction,  when  such 
nuisances  materially  injure  a  person  or  his  property:  WolcoU  v.  Melick,  11 
N.  J.  Eq.  204;  66  Am.  Dec.  790;  note  to  Ryan  v.  Copes,  73  Am.  Dec.  113-116. 

Nuisances,  What  are.  —  Legislatures,  Municipal  Corporations,  or 
Boards  of  Health  cannot  declare  particular  things  nuisances  which  in 
reality  are  not:  Note  to  HiMon  v.  City  of  Camden,  23  Am.  Rep.  212,  213;  Ex 
parte  O'Leary,  65  Miss.  180;  7  Am.  St.  Rep.  640,  and  note;  Jackson  v.  Castle, 
82  Me.  579;  Pine  City  v.  Munch,  42  Minn.  342.  In  Lawton  v.  Steele,  119  N.  Y.. 
226,  16  Am.  St.  Rep.  813,  it  was  decided  that  the  legislature  has  the  power 
to  enlarge  the  category  of  public  nuisances  by  declaring  places  and  property 
used  to  the  detriment  of  public  interests,  or  to  the  injury  of  the  health, 
morals,  or  welfare  of  the  community,  to  be  nuisances,  even  though  they 
are  not  such  at  common  law. 

Riparian  Rights.  —  The  title  of  a  riparian  owner  of  land  along  a  river 
extends  to  the  thread  of  the  stream  if  it  is  non-navigable,  and  to  the  line  of 
high  water  if  it  is  navigable:  Welles  v.  Bailey,  55  Conn.  292;  3  Am.  St.  Rep. 
48.  Riparian  owners  hold  their  lands  subject  to  the  right  of  the  public  to 
use  the  navigable  rivers  flowing  through  them  as  public  highways:  Brooks 
V.  Cedar  Brook  etc.  Co.,  82  Me.  17;  17  Am.  St.  Rep.  459.  The  right  of  the 
riparian  owner  to  build  and  maintain  a  wharf  out  to  the  point  in  a  stream 
which  is  practically  navigable,  or  even  beyond  that  point,  provided  it  does 
not  obstruct  navigation,  is  a  well-established  right:  Bainhridge  v.  Sherlock, 
29  Ind.  364;  95  Am.  Dec.  644;  and  this  right  cannot  be  taken  away  by  the 
state  without  compensation:  Union  Depot  etc  Co.  v.  Brunswick^  31  Minn.  297; 
47  Am.  Rep.  789.  Compare  also  Sherlock  v.  Bainbridye,  41  Ind.  35;  13  Am. 
Rep.  302,  and  note.  A  riparian  owner  of  land  bounded  by  navigable  waters 
is  entitled  to  build  wharves  out  to  such  a'depth  of  water  as  will  enable  ships 
to  load  and  unload;  and  he  may  use  the  shore  in  front  of  his  laud  for  any 
purpose  whatever  not  inconsistent  with  the  rights  of  the  public:  Parker  v. 
West  Coast  Pkg.  Co.,  17  Or.  510;  Ladies'  Seamens  F.  Soc.  v.  Hahitead,  58 
Conn.  145;  The  A.  C.  Conn.  Co.  v.  LiUle  Saumico  etc  Co.,  74  Wis.  652. 


Oatman  v.  Batavian  Bank. 

*  [77  Wisconsin,  501.] 

Sbt-off,  Bank's  Right  of.  — If  debt  owing  to  a  bank  by  an  insolvent  is 
not  due  it  cannot  be  set  off  against  a  debt  due  from  the  bank  to  him,  and 
his  assignee  in  insolvency  may  consequently  sustain  an  action  against 
the  bank  therefor. 

Miller,  Noyes,  and  Miller,  and  M.  P.  Wing,  for  the  appellant. 

Fruit  and  Brindley,  for  the  respondent. 

Orton,  J.  On  the  second  day  of  January,  1889,  one  Royal 
8.  Reynolds,  being  insolvent,  made  a  voluntary  assignment  of 
all  his  property  to  the  respondent,  for  the  benefit  of  his  credi- 
tors.    At  that  time  he  had  on  deposit  in  the   appellant  bank. 
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to  his  credit,  the  sum  of  $773.13.  At  the  same  time  the  said 
bank  held  and  owned  the  promissory  note  of  said  Reynolds  foi 
one  thousand  dollars,  executed  by  him  to  one  S.  Martindale, 
and  indorsed  to  said  bank  by  said  Martindale,  on  the  third 
day  of  July,  1888,  to  become  due  twenty  days  after  date,  with 
interest  at  eight  per  cent  per  annum,  and  to  bear  ten  per  cent 
interest  after  due.  The  time  of  payment  of  said  note  had 
been  extended  from  time  to  time  by  the  said  Reynolds  paying 
the  interest  thereon  in  advance  to  such  times;  and  finally,  on 
the  sixth  day  of  December,  1888,  the  said  Reynolds  paid  the 
interest  thereon  and  the  time  of  payment  thereof  was  ex- 
tended to  the  thirty-first  day  of  January,  1889,  so  that  at  the 
date  of  said  assignment  said  note  was  not  yet  due. 

The  respondent  assignee  demanded  of  the  bank  the  pay- 
ment of  said  deposit,  and  the  bank  refused,  claiming,  and  still 
claims  in  this  suit,  that  the  note  set  oflF  and  canceled  the  de- 
posit. Whether  the  said  note  had  been  bo  extended  was  a 
question  of  fact  on  the  trial,  but  the  jury  found  that  it  had 
been,  and,  as  we  think,  on  sufficient  evidence.  The  bank 
held  and  owned  other  notes  of  the  said  Reynolds  at  the  time 
the  assignment  was  made,  and  they  also  had  been  extended 
beyond  the  date  of  the  same,  in  the  same  manner  of 
the  said  Martindale  note,  so  that  none  of  them  were  yet 
due.  These  other  notes  are  not  material,  because  the  Martin- 
dale note  is  sufficient  to  cancel  the  said  deposit,  if  it  is  al- 
lowed as  a  set-oflF  thereto.  The  jury  virtually  found  that 
none  of  the  notes  were  due.  The  only  remaining  question, 
therefore,  is  one  of  law,  — whether  the  Martindale  note  (or 
any  of  them),  not  being  due  at  the  date  of  the  assignment, 
was  a  proper  set-off  against  the  amount  of  said  deposit.  The 
defendant  requested  the  court  to  charge  that  it  was,  and  the 
court  instructed  the  jury  that  it  was  not,  if  it  was  not  due  at 
the  date  of  the  assignment. 

The  learned  counsel  of  the  appellant  contends  that  by  vir- 
tue of  a  bank's  equitable  lien  upon  the  deposit  of  its  customer 
as  security  for  the  payment  of  his  indebtedness  to  the  bank, 
and  by  virtue  of  an  equitable  set-off  of  one  against  the  other 
in  case  of  the  customer's  insolvency,  a  court  of  equity  will  de- 
cree such  an  application  of  what  he  owes  to  the  bank,  due  or 
not  due,  although  it  might  not  be  strictly  a  legal  set-off.  There 
is  not  only  plausibility  in  this  claim,  but  it  seems  to  be  sus- 
tained by  some  respectable  authorities.  This  was  never  al- 
lowed at  common  law,  but  it  seems  to  have  long  prevailed  in 
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cases  of  bankruptcy,  according  to  Carr  v.  Eamillon^  129  U.  S. 
255.  It  is  difficult  to  see  why  a  bank  should  have  this  ex- 
ceptional advantage  over  an  individual  creditor.  By  our  stat- 
ute (R.  S.,  sec.  4258),  the  set-off,  in  all  cases,  must  be  due, 
and  it  makes  no  exception  in  favor  of  banks,  or  on  account  of 
insolvency;  and  by  our  law  of  voluntary  assignments,  all  cred- 
itors must  be  treated  alike,  and  their  rights  are  fixed  at  the 
date  of  the  assignment:  Union  Nat.  Bank  v.  Hicks,  67  Wis. 
189.  In  Armstrong  v.  Pratt,  2  Wis.  299,  the  defendant  sought 
to  set  off  a  debt  which  had  not  matured  at  the  time  of  the 
death  of  the  intestate  against  a  claim  the  estate  held  against 
him  as  one  of  the  assets  of  the  estate.  This  was  not  allowed, 
for  the  reason  that  it  would  affect  the  equal  distribution  of  the 
assets  of  the  estate,  and  tend  to  the  prejudice  of  the  claims  of 
other  creditors.  The  same  reasons  would  obtain  in  cases  of 
voluntary  assignment.  If  the  estate,  in  that  case,  had  been 
insolvent,  then  the  distribution  of  the  assets  must  have  been 
pro  rata,  and  equal  to  the  creditors,  for  the  same  reason  that 
the  assets  of  an  insolvent  assignor  must  be  so  distributed. 
The  cases  are  alike  in  principle.  This  is  as  near  as  this  court 
has  ever  decided  the  question  involved  in  this  case. 

There  might  be  special  equities  growing  out  of  the  transac- 
tion itself,  through  fraud  or  matters  of  trust,  that  might  make 
an  exception  in  favor  of  a  bank,  but  mere  insolvency  of  the 
debtor  is  no  ground  for  such  an  exception;  and  if  the  insolvent 
debtor  has  made  an  assignment  for  the  benefit  of  his  creditors, 
the  reason  is  strong  the  other  way.  The  learned  counsel  of  the 
appellant  cites  1  Morse  on  Banks  and  Banking,  section  337^ 
to  the  general  doctrine  that  "  for  any  indebtedness  accruing 
from  the  customer  the  bank  has  the  right  of  set-off,"  etc.  In 
Jordan  v.  National  S.  &  L.  Bank,  74  N.  Y.  467,  30  Am.  Rep. 
819,  the  court  says  that  Mr.  Morse  has  stated  the  rule  too 
broadly,  and  that  the  bank  has  a  lien  on  the  funds  of  the  de- 
positor in  its  possession  for  the  balance  of  the  general  account, 
if  that  balance  is  due  and  payable.  The  following  authorities 
are  cited  in  the  brief  of  the  learned  counsel  of  the  respondent 
as  sustaining  the  rule  that  the  den)and  claimed  to  be  a  set-off 
in  such  a  case  must  have  matured  before  the  date  of  the  as- 
signment: Bradley  v.  Angel,  3  N.  Y.  475;  Beckwith  v.  Union 
Bank,  9  N.  Y.  211;  Myers  v.  Davis,  22  N.  Y.  489;  Martin  v. 
Kunzmuller,  37  N.  Y.  396;  Roberts  v.  Carter,  38  N.  Y.  107; 
Jordan  v.  National  S.  &  L.  Bank,  74  N.  Y.  467;  30  Am.  Rep. 
319;  Newcomh  v.  Almy,  96  N.  Y.  308;  Richards  v.  La  Tourette, 
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119  N.  Y.  54;  Fuller  v.  Steiglitz,  27  Ohio  St.  355;  22  Am.  Rep. 
312;  LocJcwood  v.  Beckwith,  6  Mich.  168;  72  Am.  Dec.  69;  Bur- 
rill  on  Assignments,  sec.  403;  Pomeroy  on  Remedies,  185-204. 
There  are  many  cases  in  Michigan  that  hold  this  rule,  unless 
some  special  equities  other  than  that  growing  out  of  insolvency 
should  make  an  exception.  It  is  correctly  claimed  that  this 
is  the  rule  by  a  great  preponderance  of  the  authorities.  The 
learned  counsel  of  the  appellant  cites  but  few  cases,  and  some 
of  them  hardly  dispute  this  rule.  The  rule  that  places  a  bank 
under  the  law  on  equality  with  all  other  creditors,  in  such  a 
case,  seems  to  be  reasonable.  The  circuit  court  ruled  cor- 
rectly, and  the  jury  properly  found  for  the  plaintiff. 
The  judgment  of  the  circuit  court  is  aflfirmed. 

Banks  akd  Bankixo.  — For  a  discussioa  of  the  relation  between  a  bank 
and  its  depositors,  see  note  to  National  Bank  v.  Smith,  23  Am.  Rep.  50,  51. 
A*  to  the  right  of  the  bank  to  set  off  a  debt  due  from  a  depositor  against  a 
debt  due  from  the  bank  to  him,  see  note  to  Matter  of  Franklin  Bank,  19  Am. 
Dec.  420,  421.  Compare  Continental  Nat.  Bank  v.  l^eema,  69  Tex.  489;  6  Am. 
8t  Rep.  85;  note  to  Maaome  Sav.  Bank  v.  Bangs,  4  Am.  St.  Rep.  202-204; 
Orissom  r.  Commercial  Nat.  Bank,  87  Tenn.  350;  10  Am.  St  Rep.  669. 


Chandos  v.  Maok. 

[77  Wisconsin,  678.] 
Islands.  —  Oonvetancb  of  Land  Abutting  on  a  Naviqablr  Strkam  vesta 

title  in  the  grantee  to  the  thread  of  the  stream,  including  any  islands 

which  lie  between  the  thread  of  the  stream  and  the  land  so  conveyed. 
Unscrvetkd  Islands  Ltino   betwskn  thk  Center  or  a  Stream    and 

Lands  Granted   by  the  government  without  any  reservation  vest  in 

the  grantee  of  such  grant. 

Silverthom,  Hurley,  Ryan,  and  Jones,  for  the  appellants. 

Gardner  and  Gaynor,  for  the  respondent. 

Cole,  C.  J.  There  is  no  dispute  about  the  facts  in  this  case, 
but  the  counsel  disagree  as  to  the  law  arising  upon  those  facts. 
The  action  is  ejectment,  brought  by  the  plaintiff's  intestate, 
who  claimed  to  be  the  owner,  as  riparian  proprietor,  of  an 
island  in  the  Wisconsin  River,  a  navigable  stream.  She  held 
and  owned,  under  various  mesne  conveyances,  the  title,  derived 
from  the  general  government,  of  lot  4  in  section  8,  and  lot  3  in 
section  17,  township  22,  range  6  east,  which  lots  lie  on  the 
main  west  bank  of  the  river,  opposite  to  the  island  in  contro- 
versy.    She  claimed  that  she  was  entitled  to  the  possession  of 
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this  island  by  virtue  of  the  grant  of  the  general  government 
of  lots  3  and  4  to  those  under  whom  she  derived  title,  except  as 
to  certain  rights  which  the  defendants  have  under  a  deed  that 
is  mentioned  in  the  evidence,  but  which  does  not  affect  any 
question  in  issue  here. 

The  island  lies  near  the  west  bank  of  the  river,  as  we  have 
said,  opposite  lots  3  and  4;  is  west  of  the  main  channel  and 
west  of  the  thread  of  the  stream,  and  also  west  of  the  main 
navigable  portion  thereof.     It  is  separated  from  the  west  bank 
of  the  river  by  a  narrow  channel  or  slough,  which  varies  in 
width  from  95  to  100  feet,  and  is  separated  from  the  east  bank 
of  the  river  by  a  channel  which  varies  in  width  from  320  to 
700  feet.     The  channel  between  the  island  and  the  west  bank 
of  the  river  has  not  been  used   since  the  settlement  of  the 
country  for  purposes  of  navigation,  except  to  run  out  lumber 
manufactured  at  the  mills  on  the  mainland  on  the  west  bank. 
The  portion  of  the  river  used  for  the  purpose  of  navigation  is 
the  main  channel,  east  of  the  island.     The  island   is  about 
1,250  feet  in  length,  and  varies  in  width  from  70  to  300  feet; 
it  is  a  rocky  formation,  covered  with  a  thin,  sandy  soil,  and 
was  originally  covered  with  timber,  which  has  be^n  removed. 
It  lies  up  and  down  the  river,  nearly  parallel  with  the  thread 
of  the  stream.     It  is  not  overflowed  inordinary  freshets,  but 
is  substantially  submerged  in  extraordinary  floods.     The  is- 
land contains  between  two  and  three  acres  of  land.     When 
the  general  government,  by  its  agent,  surveyed  and  platted 
lots  3  and  4,  and  the  lands  on  either  side  of  the  river  opposite 
the  island,  it  made  no  survey  or  plat  of  the  island  or  of  any 
part  of  it;  nor  has  the  government  ever  surveyed  and  platted 
it,  although  the  location  of  the  island  is  marked  upon  the  gov- 
ernment plat  of  the  survey  of  the  lands  opposite  and  adjacent 
thereto.     The    government    many    years   since    disposed    of 
all  its  lands  on  the  river,  opposite   and  adjacent  to  the   is- 
land, and  there  is  nothing  which  tends  to  show  that  the  gov- 
ernment intended  to  reserve  the  island  as  a  part  of  the  public 
domain.     The  island  is  referred  to  in  the  field-notes  of  the 
meandered  line,  but  it  was  not  surveyed,  though  its  location 
is  marked  upon  a  plat  of  surveys,  so  the  fact  of  its  existence 
was  not  overlooked  by  the  agents  of  the  government  when 
such  surveys  were  made. 

Now,  the  question  in  the  case  is.  To  whom  does  the  island 
belong?  Did  it  pass  to  the  purchasers  of  lots  3  and  4  on  the 
bank  of  the  river  opposite  to  it.     The  island  lies   betweea 
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these  lots  and  the  middle  of  the  river,  and  there  Is  nothing  to 
show,  as  we  have  said,  that  the  government  intended  to  re- 
serve any  right  or  interest  in  the  island.  As  there  was  no  such 
reservation,  the  presumption  is  that  the  government  did  in- 
clude it  and  pass  all  title  to  it  to  the  purchaser. 

On  the  part  of  the  plaintiff  it  is  insisted  that  the  title  did 
pass  to  the  purchaser  of  lots  3  and  4  on  the  west  bank  of  the 
river.  The  position  of  the  learned  counsel  is  this:  He  says 
when  the  general  government,  by  its  agents,  surveys  a  sec- 
tion of  land  lying  partly  in  a  navigable  stream,  which  em- 
braces islands  of  various  sizes  in  such  stream,  subdivides  the 
entire  section  into  such  lots  and  subdivisions  as  it  sees  fit,  and 
leaves  some  such  islands  unsurveyed,  and  places  the  same  in 
market,  and  disposes  of  all  said  lots  and  subdivisions  so  sur- 
veyed and  platted,  that  then  it  has  parted  with  its  entire 
interest  in  the  section  to  the  purchasers,  who,  as  riparian 
proprietors,  take,  under  their  respective  grants,  to  the  middle  of 
the  stream;  that  under  such  circumstances  the  presumption 
is  that  the  government  intended  to  make  no  reservation,  but 
intended  that  all  its  title  should  pass  by  its  grant,  as  in  case 
of  a  private  conveyance.  It  seems  to  us  there  is  great  force 
of  reason,  and  much  good  sense,  in  this  view  of  the  law.  In 
this  state  the  settled  rule  is,  that  a  grant  by  an  individual  of 
land  which  is  bounded  on  a  navigable  stream  vests  in  the 
grantee  the  title  in  the  bed  of  the  river  to  the  thread  of  the 
stream,  subject  to  the  public  right  of  navigation.  The  cases 
in  this  court  where  this  doctrine  has  been  laid  down  are 
numerous,  but  are  so  familiar  to  the  profession  that  it  is  un- 
necessary to  cite  them.  The  precise  question,  however,  here 
presented  —  whether  the  title  of  an  unsurveyed  island  be- 
tween the  shore  and  middle  of  the  stream  would  pass  to  the 
purchaser  —  has  not  been  directly  decided;  but  we  see  no 
principle  of  law  or  good  reason  for  holding  that  it  would  not 
so  pass. 

The  inference  certainly  is  very  strong,  when  the  government 
leaves  a  small  island  in  a  navigable  river,  lying  between  the 
shore  and  middle  of  the  stream,  unsurveyed,  and  sells  all  the 
surveyed  islands  and  all  the  lands  on  both  sides  of  the  river, 
that  it  intends  to  abandon  all  right  to  sucli  unsurveyed  island, 
and  let  it  pass  to  the  riparian  owners  of  lands  on  the  river  as 
an  incident  to  its  grant.  It  seems  formerly  to  have  been  the 
policy  of  the  government  to  survey  islands  omitted  from  the 
general  survey,  and  sell  them;  but  from  a  letter  of  the  acting 
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commissioner  of  the  general  land-office,  which  was  introduced 
on  the  trial,  it  appears  that  this  practice  has  been  abandoned 
because  it  was  found  disadvantageous  to  the  public  interest, 
and  applications  for  such  surveys  are  no  longer  entertained. 
This  item  of  evidence  gives  additional  strength  to  the  infer- 
ence as  to  the  effect  of  the  grant  itself  from  the  government, 
—  that  where  no  right  is  reserved,  the  grant  of  lands  on  the 
bank  of  the  river  vests  in  the  purchaser  the  title  of  any  unsur- 
veyed  islands  lying  between  the  mainland  and  the  center  of 
the  stream,  since  the  government  no  longer  desires  to  assert 
any  interest  to  an  island  thus  situated,  and  omitted  in  the 
original  survey. 

"  In  the  case  of  Middleton  v.  Priichard,  4  111.  510,  38  Am. 
Dec.  112,  the  supreme  court  of  Illinois  held  that  when  a  gov- 
ernment grant  is  made  which  does  not  reserve  a  right  or  in- 
terest that  would  ordinarily  pass  by  the  rules  of  law,  and  the 
government  does  no  act  which  indicates  an  intention  to  make 
such  reservation,  the  grant  includes  all  that  would  pass  by 
it,  if  it  were  a  private  grant;  and  that  as  the  United  States 
had  not  imposed  any  limitation  upon  its  grant  of  the  land  in 
question,  which  was  an  island  in  the  Mississippi  River,  sepa- 
rated from  the  adjoining  land  by  a  slough,  the  title  of  the 
riparian  owners  extended  to  the  thread  of  the  river,  and  in- 
cluded the  island":  Gould  on  Waters,  sec.  69.  So  "in  St. 
Paul  etc.  R.  R.  Co.  v.  Schurmeier^  7  Wall.  272,  the  question  was 
as  to  the  title  to  an  island  in  the  Mississippi  River,  which,  at 
the  time  of  the  survey,  was  a  mere  sand-bar,  about  90  feet 
wide  and  160  feet  long,  separated  from  the  mainland  by  a 
slough  or  channel  28  feet  wide.  The  island  was  sub- 
merged at  high  water  (of  which  no  notice  was  taken  in 
making  the  survey),  and  the  slough  was  insignificant  in  com- 
parison with  the  main  river.  At  the  time  of  the  action,  the 
sand-bar  had  been  filled  in  and  covered  with  valuable  im- 
provements, and  the  contest  was  between  the  owner  of  the 
adjoining  fraction,  and  a  railroad  company  which  claimed  the 
bar  under  a  new  survey  made  by  a  United  States  surveyor, 
and  a  Congressional  grant  of  certain  odd-numbered  sections. 
It  was  held  that  the  sand-bar  was  included  in  the  first  survey 
as  a  part  of  the  mainland":  Gould  on  Waters,  sec.  77.  See 
same  case,  Schurmeier  v.  St.  Paul  etc.  R.  R.  Co.,  10  Minn.  82; 
88  Am.  Dec.  59. 

It  seems  to  us  that  the  decision  in  the  last  case  is  decisive 
of  the  one  before  us.     It  is  true,  as  observed  by  plaintiff's 
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counsel,  there  are  facts  in  the  case  at  bar  much  stronger  in 
favor  of  the  plaintiff  than  in  the  Schurraeier  case.  The  gen- 
eral government  had  actually  conveyed  the  island  in  contro- 
versy there,  and  attempted  to  grant  it  to  the  state  of  Minnesota 
for  certain  purposes,  and  the  defendant  claimed  under  the 
state.  But  in  the  case  before  us,  there  is  no  pretense  that  the 
government  has  ever  surveyed  or  attempted  to  convey  this 
island  as  a  lot  separate  from  the  survey  and  conveyance  of 
lots  3  and  4  on  the  adjacent  main  shore,  or  that  it  has  ever 
claimed,  or  now  claims,  to  be  the  owner  of  the  island;  nor 
is  there  any  pretense  that  the  patent  of  the  general  govern- 
ment, issued  on  the  sale  of  those  lands,  reserved  any  right 
or  interest  that  would  ordinarily  pass,  by  the  rules  of  law,  to 
the  patentee,  or  that  it  did  any  act  indicating  an  intention  to 
make  a  reservation.  The  quantity  of  land  included  in  the 
island  was  never  ascertained,  or  attempted  to  be  sold,  and  we 
think  it  must  be  deemed  to  have  been  included  in  lots  3  and 
4,  and  to  belong  to  the  riparian  owner  of  those  lots. 

This  view  renders  it  unnecessary  to  consider  the  question 
whether  the  plaintiff  acquired  any  title  from  the  state  by  vir- 
tue of  the  patents  offered  in  evidence. 

The  judgment  of  the  circuit  court  is  affirmed. 

Grants.  —  A  grant  of  land  bonnded  upon  a  navigable  stream  extends  to 
the  middle  of  such  stream,  unless  the  conveyance  denotes  an  inteutiou  to 
stop  short  of  that:  McCulhugh  v.  Wall,  4  Rich.  C8;  53  Am.  Deo.  715.  So 
where  one  holds  land  along  a  navigable  river,  and  is  entitled  to  the  land  the 
stream  covers,  by  virtue  of  a  grant  from  the  state,  a  conveyance  by  such  per- 
«on,  of  a  tract  bounded  by  the  river  passes  to  the  grantee  the  soil  ad  medium 
Jilum  aquce,  as  well  as  the  land  expressly  granted:  Browne  v.  Kennedy,  5  Har. 
&  J.  195;  9  Am.  Dec.  503.  See  also  note  to  Mather  v.  Chapman,  16  Am. 
Rep.  55;  Fulmer  v.  WilUanu,  122  Pa.  St.  191;  9  Am.  St.  Rep.  88. 


Roberts  v,  Wisconsin  Telephone  Company. 

[77  Wisconsin,  689.] 
TsLKPnoNi-poLES,  LiABiLmr  yoB  Injuries  Resulttno  from. — One  in- 
jured by  his  team,  while  frightened  and  running  along  a  public  high- 
way, coming  into  collision  with  a  telephone-pole  which  had  been  placed 
therein  by  authority  of  law,  cannot  recover  of  the  telephone  company 
therefor,  where  it  appears  that  the  poles  were  set  in  such  highway  with 
dne  care,  and  an  near  the  side  thereof  as  they  could  ba  placed  without 
encroaching  upon  adjacent  property. 

Miller,  Noyes,  and  Miller,  for  the  appellant. 

Lewis,  P/und,  and  Briggs,  for  the  respondent. 
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Cole,  C.  J.  This  is  an  action  for  personal  injuries.  It 
appears,  from  the  complaint,  that  the  plaintiff  was  riding: 
with  another  man  in  a  buggy  along  the  highway,  which 
was  almost  perfectly  level,  and  without  any  banks,  borders^ 
ditches,  or  rough  or  uneven  places,  or  obstructions  of  any 
kind  in  it,  except  telephone-poles,  which  were  set  in  the  high- 
way eleven  rods  apart,  and  about  four  or  six  feet  south  from 
the  fence  on  the  north  side  thereof.  There  were  three  trav« 
eled  tracks  about  equally  used  by  the  public  for  traveling. 
The  track  on  the  north  side  of  the  highway  was  about  eight 
feet  from  the  fence  on  the  north  side  of  said  highway,  and 
about  three  feet  from  the  telephone-poles.  The  team  was^ 
traveling  on  this  north  track,  and  it  is  alleged  the  horses 
were  gentle  and  tractable,  and  were  under  the  control  of  thfr 
driver  when  they  were  stopped  to  enable  the  plaintiff  to  get 
out  of  the  buggy.  While  in  the  act  of  alighting  from  thfr 
buggy,  the  horses  were  frightened  by  a  team  coming  from 
behind,  and  ran  along  the  highway,  coming  in  collision  with 
a  telephone-pole,  and  the  plaintiff  was  thrown  forward  from 
the  buggy,  in  which  he  had  regained  his  seat,  and  was  en- 
deavoring to  stop  the  horses,  and  sustained  the  injuries  of 
which  he  complains. 

Now,  does  the  complaint  state  a  cause  of  action?  It  ap- 
pears to  us  that  it  does  not.  The  only  act  of  negligence  com- 
plained of  on  the  part  of  the  defendant  is  the  placing  of 
telephone-poles  in  the  highway  where  they  were  set.  These 
poles,  as  we  have  stated,  were  set  from  four  to  six  feet  from 
the  fence  on  the  north  side  of  the  highway,  which  would  leave 
just  room  enough  to  permit  the  cross-arms  on  the  poles  to  be 
entirely  over  the  highway.  Was  it  lawful  to  place  these  polea 
in  the  highway?  The  statute  authorizes  any  corporation 
formed  to  build  and  operate  telegraph  lines,  or  conduct  tho 
business  of  telegraphing,  to  construct  and  maintain  its  lines^ 
with  all  necessary  appurtenances,  along  a  public  highway: 
Sanborn  and  Berry  man's  Ann.  Stats.,  sec.  1778.  And  in  Wis- 
consin Telephone  Co.  v.  Oshkosh,  62  Wis.  32,  it  was  held  that 
the  statute  included  telephone  companies,  although  such  com- 
panies were  not  specifically  mentioned  therein.  The  poles 
then  were  not  unlawful  structures  in  the  highway,  but  were 
authorized  by  law  to  be  set  therein.  It  is  true,  the  statute,  in 
effect,  declares  that  no  telephone  line  or  any  appurtenance 
thereto  shall  at  any  time  obstruct  or  incommode  the  publie 
use  of  the  highway.     Assuming  the  facts  as  to  the  location  of 


Oct.  1890.]     Roberts  v.  Wisconsin  Telephone  Co.  145 

the  telephone-poles  to  be  as  alleged  in  the  complaint,  we  think 
they  did  not  show  any  actionable  negligence.  They  would 
certainly  constitute  no  obstruction  to  the  use  of  the  highway, 
nor  would  the  team  have  collided  with  them  if  it  had  been 
under  the  control  of  the  driver  and  properly  managed.  It 
was  the  fright  and  unmanageableness  of  the  horses  which 
was  the  real  cause  of  the  accident.  If  the  horses  had  not  run 
against  the  pole  they  probably  would  have  run  into  the  fence, 
and  caused  an  injury  to  life  or  property.  For,  as  observed 
by  the  defendant's  counsel,  it  is  impossible  to  so  arrange  the 
surface  of  a  highway  that  it  will  be  safe  for  a  runaway  team 
to  speed  upon  it.  And  this  court  has  said  that  "it  is  not  the 
duty  of  towns  to  provide  roads  which  shall  be  safe  for  run- 
away or  unmanageable  horses,  or  such  as  have  escaped  from 
the  control  of  their  drivers  without  the  fault  of  the  towns; 
and  where  injuries  are  sustained  under  such  circumstances, 
it  appearing  that  otherwise  they  might  not  have  been  sus- 
tained, the  loss  must  fall  upon  the  owners  whose  misfortune, 
if  not  whose  fault,  it  is  that  they  so  happened":  Jackson  ▼. 
Bellevieu^  30  Wis.  250,  258.  It  is  stated  in  the  complaint  that 
the  highway  where  this  accident  ocjjurred  was  almost  per- 
fectly level,  with  no  ditches  or  rough  or  uneven  places  in  it, 
there  being  nothing  within  the  entire  width  to  prevent  a  team 
from  passing  over  it  in  safety,  except  the  telephone-poles  set 
near  the  fence.  These  poles  could  not  have  been  placed 
nearer  the  fence  without  encroaching  upon  the  adjoining 
property.  They  seem  to  have  been  set  with  due  care,  and  it 
is  plain  that  they  did  not  and  could  not  have  obstructed  or 
incommoded  the  public  use  of  the  highway.  We  feel  con- 
■trained  to  so  hold,  upon  the  facts  alleged. 

The  plaintifTs  counsel  suggests  that  the  question  whether 
the  telephone-poles  incommoded  the  public  use  of  the  high- 
way was  one  for  a  jury  to  determine.  That  certainly  is  not 
the  correct  view,  where  a  question  of  law  is  raised  by  de- 
murrer. It  is  for  the  court  then  to  decide  whether,  the  facts 
being  admitted,  a  cause  of  action  is  stated.  Of  course  the 
defendant  confessed  the  facts  to  be  as  alleged,  but  denies  that 
by  the  law  arising  on  the  facts  the  plaintiff  should  recover 
any  damages.  So  here  the  court  must  say  whether  the  de- 
fendant, by  setting  its  telephone-post  in  the  place  and  manner 
described,  was  negligent,  or  was  guilty  of  a  breach  of  legal 
duty.  We  are  clearly  of  the  opinion  that  no  actionable  negli- 
gence is  shown.  The  team  could  have  passed  along  the  liigh- 
▲m.  St.  &BF..  Vol.  XX.  — 10 
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way  in  safety  if  the  horses  had  not  taken  fright  at  the  team 
coming  from  behind,  and  become  unmanageable.  That  the 
horses  ran  against  or  struck  the  telephone-pole  was  the  fault 
or  misfortune  of  the  driver.  The  demurrer  to  the  complaint 
should  have  been  sustained. 

The  order  overruling  the  demurrer  is  reversed,  and  the  cause 
is  remanded  to  the  circuit  court  for  further  proceedings  accord- 
ing to  law.  

Telephonks — Neoligenck.  —  The  location  and  maintenance  of  tele- 
phone-poles, when  authorized  by  law,  should  be  in  such  a  way  as  not  to 
needlessly  incommode  the  public,  and  for  negligence  in  this  respect,  from 
which  a  person  in  the  use  of  the  highway  is  injured,  the  company  must  re- 
spond in  damages:  Note  to  Central  U.  TeL  Co.  v.  Falky,  10  Am.  St.  Rep. 
131. 


Johnson  v.  Borson. 

[77  Wisconsin,  693.] 

Where  a  Wat  or  Necessity  is  Obstructed  by  one  across  whose  land  it 
runs,  the  person  entitled  to  such  way  may  cross  such  lands  at  some  other 
convenient  place  in  ordear  to  reach  the  highway. 

Private  Wat,  Right  to  Maintain  Bars  across.  — While  one  over  whose 
lands  another  has  a  private  way  may  lawfully  maintain  a  reasonable  bar- 
way  at  the  end  of  such  way,  he  has  no  right  to  maintain  any  unreasonable 
obstruction  across  the  way,  and  whether  a  bar-way  actually  maintained 
ia  reasonable  or  not  is  a  question  for  the  jury. 

Action  of  trespass  for  entering  upon  plaintiff's  lands,  tear- 
ing down  his  fences,  and  thereby  causing  his  live-stock  to  go 
upon  the  land  and  to  destroy  the  grass  and  herbage  thereon. 

Luse  and  Wait,  for  the  appellant. 

Richmond  and  Smith,  for  the  respondent. 

Taylor,  J.  This  action  was  commenced  in  the  municipal 
court  of  Dane  County,  to  recover  damages  for  an  alleged  tres- 
pass upon  the  lands  of  the  plaintiff,  and  for  throwing  down  the 
bars  and  fences  thereon,  by  reason  whereof  the  plaintiff's 
domestic  animals  escaped  from  his  inclosure  and  trod  down 
and  destroyed  the  crops  growing  and  being  thereon. 

The  defendant  answered  that  at  the  time  and  place  men- 
tioned in  the  complaint  the  defendant  had  a  right  of  way  over 
the  lands  described  in  the  complaint,  when  and  where  the  al- 
leged trespasses  were  committed;  and  that  the  plaintiff,  dis- 
regarding the  right  of  the  defendant  to  pass  along  said  right 
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of  way,  "  unlawfully  obstructed  said  way  by  placing  therein, 
«t  a  point  about  midway  between  the  termini  thereof,  a  bar- 
way,  with  large  and  heavy  bars,  so  large  and  heavy  as  to  make 
it  unreasonable  to  require  this  defendant,  and  those  going  over 
said  way  to  and  from  his  said  premises,  to  take  them  down 
and  replace  them;  and  that  this  defendant  had  no  other  way 
of  ingress  or  egress  to  and  from  his  said  land  from  the  high- 
way or  any  public  road;  and  that  in  the  exercise  of  his  law- 
ful right  he  took  down  and  removed  said  bars,  doing  no 
unnecessary  damage  to  the  plaintiff." 

By  an  amended  answer  the  defendant  alleged  "that  prior 
to  1886  he  (this  defendant)  was  the  owner  of  the  premises  de- 
scribed in  the  complaint,  also  the  lands  which  he  still  owns, 
lying  north  and  west  of  said  fourteen-acre  tract;  that  such 
other  lands  lying  west  and  north  are  wholly  shut  out  from 
the  highways,  and  the  only  way  of  getting  in  and  out  to  the 
highway  was  over  said  fourteen-acre  tract;  that  this  defend- 
ant conveyed  said  premises,  the  fourteen-acre  tract  described 
in  the  plaintiff's  complaint,  to  one  John  Peterson,  the  plain- 
tiff's grantor,  retaining  the  lands  to  the  north  and  the  west,  as 
aforesaid,  and  still  owns  and  occupies  the  same,  and  they  are 
•till  shut  out  from  all  public  highways,  as  aforesaid;  that  the 
defendant  thereby  reserved  and  retained  a  right  to  pass  and 
repass  over  said  fourteen-acre  tract  to  the  highway,  as  of  ne- 
cessity; and  that  the  plaintiff  wrongfully  obstructed  his  said 
right  of  way;  and  that  this  defendant  only  removed  such  ob- 
structions, doing  no  damage." 

The  case  was  tried  by  a  jury  in  the  municipal  court,  and 
they  returned  a  verdict  in  favor  of  the  defendant  upon  all  the 
evidence  in  the  case.  The  plaintiff  appealed  from  the  judg- 
ment of  the  municipal  court  to  the  circuit  court  of  Dane 
County,  but  made  no  affidavit  so  as  to  entitle  himself  to  a 
new  trial  of  the  whole  case  in  the  circuit  court.  The  testi- 
mony in  the  municipal  court  was  taken  by  a  short-hand  re- 
porter, and  the  entire  testimony  on  the  trial  in  the  municipal 
oourt  was  certified  and  returned,  with  the  pleadings  and  other 
proceedings,  to  the  circuit  court,  and  the  learned  judge  of  the 
eircuit  court  tried  the  case  upon  the  evidence  so  taken  on  the 
trial  in  the  municipal  court. 

Upon  the  trial  in  the  circuit  court,  the  learned  circuit  judge 
made  and  filed  his  findings  of  fact  and  conclusions  of  law  aa 
follows:  — 

"I  find  the  following  facts:  1.    I  find  plaintiff  and  defend- 
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ant  owners  of  respective  premises,  as  stated  and  alleged  in  the 
pleadings;  2.  That  the  fourteen-acre  piece  of  land  described 
in  the  pleadings  adjoins  the  public  highway,  and  lies  be- 
tween it  and  the  land  owned  and  occupied  by  the  defendant^ 
and  that  the  defendant  owned  said  fourteen-acre  piece  of  land, 
together  with  the  land  now  occupied  by  him,  prior  to  the  sale 
by  him  of  said  fourteen-acre  piece  of  land  to  the  plaintiff '» 
grantor;  3.  That  said  lands  of  the  defendant  are  adjacent  to 
no  public  highways,  and  defendant  has  not  now,  nor  has  he 
had  since  he  sold  said  fourteen-acre  piece,  any  way  by  which 
to  reach  a  public  highway  except  by  crossing  said  fourteen- 
acre  piece;  4.  That  by  reason  of  the  foregoing  the  defendant 
has  a  right  of  way  by  necessity  over  a  portion  of  plaintiff's 
premises,  that  is,  over  said  fourteen-acre  piece  to  the  highway; 
5.  That  plaintiff  erected  and  maintained  the  bars  in  contro- 
versy on  the  line  between  the  said  fourteen-acre  piece  of  land 
and  a  *  flat-iron '  shaped  piece  of  land  never  owned  by  said 
defendant  or  his  grantors,  which  lies  adjoining  said  fourteen- 
acre  piece  on  the  east,  and  is  included  in  the  lands  owned  by 
the  plaintiff;  6.  That  the  bars  were  used  in  connection  with  a 
fence  on  plaintiff's  land,  and  that  such  use  of  the  premises 
was  a  reasonable  and  proper  use,  and  that  they  were  not  an 
unreasonable  obstruction  to  defendant's  use  of  right  of  way; 
7.  That  the  bars  erected  and  maintained  by  plaintiff  in  this 
case  are  so  located  and  constructed  as  to  be  reasonable  and 
proper  in  such  location  and  construction,  in  view  of  the  pur- 
pose for  which  the  premises  are  used  by  the  plaintiff,  and  the 
use  of  the  right  of  way  by  the  defendant;  8.  That  defendant 
has  repeatedly  neglected  to  replace  the  bars  when  he  removed 
the  same  or  caused  the  same  to  be  removed,  to  the  damage  of 
the  plaintiff;  9.  That  across  said  '  flat-iron '  shaped  piece  of 
land,  on  the  east  of  the  fourteen-acre  piece,  the  defendant  has 
no  right  of  way,  except  as  plaintiff  has  given  defendant  license 
to  travel  there,  or  when,  by  mutual  agreement,  defendant's 
passage  to  the  highway,  across  the  fourteen-acre  piece,  has 
been  fenced  up;  10.  That  plaintiff  has  at  various  times  in 
previous  years,  as  the  proper  use  of  his  land  demanded  it, 
maintained  bars  at  the  same  place  where  they  now  are,  and 
defendant  kept  up  such  bars,  as  he  had  occasion  to  use  his 
right  of  way,  when  required  to  do  so  by  plaintiff. 

"  From  the  foregoing  I  find,  as  conclusions  of  law,  —  1.  That 
it  was  the  duty  of  the  defendant  to  keep  up  and  replace  said 
bars   as  erected   and    maintained   by  plaintiff;  2.   That  the 
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plaintiff  baa  suffered  damage  by  the  refusal  of  the  defendant 
to  80  keep  up  said  bars;  3.  That  the  verdict  and  judgment  of 
the  municipal  court  were  not  warranted  by  the  law  and  the 
«vidence;  and  4.  That  the  plaintiff  is  entitled  to  judgment  in 
this  court,  reversing  and  setting  aside  the  judgment  of  said 
municipal  court,  with  costs,  as  provided  by  law.  Let  judg- 
ment enter  accordingly. 

"  Robert  G.  Siebecker,  Judge." 

The  defendant  excepted  to  the  sixth,  seventh,  ninth,  and 
tenth  findings  of  fact,  and  to  the  first,  second,  third,  and 
fourth  conclusions  of  law.  The  circuit  court  entered  judg- 
ment for  the  plaintiff,  reversing  the  judgment  of  the  munici- 
pal court,  with  costs  in  favor  of  the  plaintiff,  and  the  defendant 
appeals  to  this  court. 

The  only  errors  alleged  by  the  counsel  for  the  appellant  for 
the  reversal  of  the  judgment  of  the  circuit  court  are:  '*  1. 
The  court  erred  in  holding  that  the  erection  of  the  bars  in 
-question  was  a  reasonable  and  proper  use  of  the  plaintiff's 
premises,  and  not  an  unlawful  obstruction  to  the  defendant's 
right  of  way.  2.  The  court  erred  in  holding  that  it  was  the 
<iuty  of  the  defendant  to  keep  up  and  replace  such  bars.  3. 
The  court  erred  in  holding  that  the  verdict  and  judgment  of 
the  municipal  court  were  not  warranted  by  the  law  and  the 
•evidence." 

The  finding  by  the  circuit  court  that  the  defendant  had  a 
right  of  way  by  necessity  over  plaintiff's  fourteen-acre  piece 
to  the  highway  must  be  taken  as  established  by  the  evidence 
in  the  case,  as  neither  party  has  excepted  to  such  finding  of 
fact.  For  the  purposes  of  this  appeal,  that  must  be  taken  as 
■a  verity. 

The  ninth  finding  of  fact,  in  view  of  the  undisputed  evi- 
>dence  in  the  case,  also  establishes  the  fact  that  at  the  time  of 
the  alleged  trespass  the  defendant  had  a  right  of  way  across 
the  triangular  piece  of  land  lying  between  the  fourteen-acre 
piece  and  the  highway,  as  the  evidence  clearly  shows  that  tho 
plaintiff  had  fenced  the  fourteen  acres  from  the  highway,  ex- 
cept at  the  point  where  the  bar-way  led  from  said  fourteen- 
Acre  tract  across  the  triangular  piece  to  the  highway.  The 
plaintiff  having  obstructed  the  defendant's  wa}'  of  necessity 
to  the  highway,  across  the  east  side  of  said  fourteen-acre 
tract,  south  to  the  highway,  he  might  of  right  cross  the  plain- 
tiff's land  at  some  convenient  place  to  reach  such  highway. 
This  .proposition  is  sustained  by  the  following  decisions  in 
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this  court:  Jantadt  v.  Smith,  51  Wis.  96,  98,  and  cases  cited 
in  the  opinion  in  that  case.  See  also  Dillman  v.  Hoffman,  ZS- 
Wis.  559. 

It  having  heen  established  that  the  defendant  had  a  right 
of  way  over  the  place  where  the  bar-way  was  placed  by  the- 
plaintiff,  the  only  other  material  questions  in  the  case  are  a^ 
to  the  right  of  the  plaintiff  to  maintain  a  bar-way  at  that  place,, 
and  if  he  had  that  right,  then  whether  the  bar-way  was  a 
reasonable  one  under  all  the  evidence  in  the  case.  Under  the 
evidence  in  the  case,  we  think  the  maintaining  by  the  plaintiff" 
of  a  gate  or  bar  way  at  the  place  in  controversy  would  not  be 
an  unwarrantable  obstruction  of  the  way,  as  the  evidence 
shows  that  the  bar-way  was  practically  at  the  end  of  the  pri- 
vate way.  The  evidence  seems  to  show  that  the  land  between 
the  bar-way  and  the  highway  was  uninclosed,  and  so  the  pro- 
tection of  the  plaintiff's  inclosed  land  would  justify  a  gate  or 
bars  at  the  place  mentioned. 

The  only  other  question  is,  Was  this  bar-way  a  reasonable^ 
or  was  it  an  unreasonable,  obstruction  of  the  defendant's  right 
of  way?  It  will  be  seen  that  the  defendant,  as  a  justification 
for  leaving  the  said  bars  open  when  he  passed  through  the- 
same,  claims  that  they  were  unreasonably  heavy,  and  conse- 
quently the  obstruction  of  the  way  was  an  unreasonable 
obstruction.  We  must  presume  that  this  question  of  the  rea- 
sonableness of  the  bar-way  was  a  question  litigated  in  the 
municipal  court;  and  an  examination  of  the  evidence  taken 
on  the  trial  in  that  court  shows  very  clearly  that  the  question 
of  the  reasonableness  of  the  obstruction  was  contested  on  such 
trial.  The  jury  in  the  municipal  court,  having  found  a  ver- 
dict for  the  defendant,  must  have  found  that  the  obstruction 
was  an  unreasonable  one.  They  must  have  found,  as  the  cir- 
cuit court  did,  that  the  locus  in  quo  was  the  private  way  of  the 
defendant;  and  if  the  law  be,  as  it  is  claimed  by  the  plaintiff" 
to  be,  that  in  the  absence  of  any  express  agreement  on  the 
subject  the  owner  of  the  soil  may  place  such  reasonable  gate 
or  bars  across  such  right  of  way  as  is  fairly  necessary  to  pro- 
tect the  crops  and  cultivated  lands  of  such  owner,  then  the 
jury  must  also  have  found  the  bars  in  question  were  an  unrea- 
sonable obstruction.  That  the  reasonableness  or  unreason- 
ableness of  the  obstruction  is  a  question  of  fact  for  the  jury  in 
almost  all  cases  cannot  be  controverted:  See  Bakeman  v.  Tal- 
bot, 31  N.  Y.  366;  88  Am.  Dec.  275;  Baker  v.  Frick,  45  Md.  343; 
24  Am.  Rep.  506;  Huson  v.  Young,  4  Lans.  63;  Brill  v.  Brill, 
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108  N.  Y.  511;  Whaley  v.  Jarrelt,  69  Wis.  613;  2  Am.  St.  Rep. 
764;  Washburn  on  Easements,  256. 

The  jury  having  found  for  the  defendant  upon  this  question, 
their  verdict  on  that  question  must  stand,  unless  it  is  clearly 
unsupported  by  the  evidence.  That  there  is  sufficient  evidence 
to  support  their  finding  that  the  bars  were  an  unreasonable 
obstruction  can  hardly  be  controverted.  Under  the  rule  es- 
tablished by  this  court  as  to  the  power  of  the  circuit  court  to 
reverse  the  judgment  of  a  justice's  court  upon  questions  of 
fact,  it  seems  to  us  very  clear  that  the  learned  circuit  judge 
erred  in  reversing  the  judgment  of  the  municipal  court  upon 
that  question:  See  Stebbins  v.  Killeen,  68  Wis.  682;  CampbeU 
V.  Babbitts,  53  Wis.  276.  The  jurisdiction  of  the  municipal 
court  in  the  trial  of  civil  actions  is  the  same  as  that  of  a  jus- 
tice's court,  except  that  it  may  try  cases  where  title  to  real 
estate  comes  in  question.  There  certainly  was  sufficient  evi- 
dence to  sustain  the  verdict  of  the  jury,  and  that  is  suflBcient 
to  make  their  finding  binding  upon  the  circuit  court,  upon  ap- 
peal. We  are  clearly  of  the  opinion  that  the  circuit  court 
erred  in  reversing  the  judgment  of  the  municipal  court  upon 
the  reasonableness  of  the  obstruction  placed  in  the  right  of 
way  by  the  plaintiff. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded,  with  directions  to  that  court  to  affirm  the  judg- 
ment of  the  municipal  court. 

Private  Wats  —  Right  to  Maintain  Gates  and  Bars. — The  owner  of 
the  fee  may  maintain  a  gate  or  bars  at  the  place  where  a  private  way  inter- 
Becta  the  public  road:  Phillips  v.  Dte.'isU.r,  122  Ind.  414;  17  Am.  St.  Rep.  375, 
and  note;  note  to  Welch  v.  Wilcox,  100  Am.  Dec.  117,  118;  Short  v.  Dnine, 
146  Mass.  119.  Where  the  grantor  obstructs  a  way  of  necessity,  the  grantee 
may  go  over  other  parts  of  the  land  of  the  grantor:  Note  to  PtUinglU  v.  Por- 
ter,  85  Am.  Deo.  679. 


Sheanon  v.  Pacific  Mutual  Life  Insurance  Co. 

\Tt  Wisconsin,  618.J 
AociDKNT  Insurance  —  Loss  o»  Feet,  What  is.  — One  being  shot  in  the 
back,  whereby  his  spine  was  penetrated,  total  paralysis  of  the  lower 
part  of  his  body  produced,  and  the  use  of  both  feet  destroyed,  is  en> 
titled  to  recover  under  a  policy  of  insurance  agreeing  to  pay  hiiu  m 
■peciiied  sum  if,  from  a  violent  and  accidental  injury,  externally  visible, 
he  suffers  the  loss  of  two  entire  hands  or  two  entire  feet,  ur  one  entire 
hand  or  foot.  It  is  not  necessary,  to  sustain  a  recovery,  that  he  should 
prove  that  he  suffered  the  severance  from  his  body  of  his  legs  or  feet. 
It  is  sufiBcieut  that  he  has  lost  tht-ir  use  as  members  of  his  body,  so 
that  they  will  perform  no  function  whatever. 
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Ogden  and  Hurder^  for  the  appellant. 
H.  W,  Chynoweth,  for  the  respondent. 

Cole,  C.  J.  It  is  almost  superfluous  to  say  that  the  construc- 
tion of  a  policy  of  life  or  accident  insurance  is  governed  by  the 
Bame  rules  as  those  which  are  applicable  to  the  construction  of 
other  written  contracts;  that  is,  they  should  be  construed  accord- 
ing to  the  sense  and  meaning  of  the  language  used,  in  order  to 
carry  out  the  intention  of  the  parties  to  the  contract,  when 
ascertained.  And  it  is  doubtless  true  that  in  arriving  at  the 
intention  of  the  parties  the  language  is  to  be  understood  in  its 
ordinary  and  popular  sense,  unless  it  appears  that  it  was  used 
in  some  special  or  peculiar  sense.  There  can  be  no  disagree- 
ment as  to  the  application  of  these  cardinal  and  familiar  rules 
in  the  construction  of  such  contracts  as  the  one  before  us. 

Now,  in  view  of  these  rules,  what  conclusion  must  be  reached 
upon  the  facts  stated  in  the  complaint?  It  appears  that  the 
plaintiflf  was  shot  in  the  back,  during  the  life  of  the  policy, 
while  he  was  attempting  to  escape  from  a  saloon  quarrel  com- 
menced by  other  parties,  and  the  ball  penetrated  his  spine, 
and  produced  an  immediate  and  total  paralysis  of  the  lower 
part  of  his  body,  and  entirely  destroyed  the  use  of  both  feet. 
The  quarrel  in  the  saloon  arose  suddenly,  and  was  carried  oti 
without  any  participation  therein  by  the  plaintiff,  and  without 
his  fault.  He  happened  to  be  in  the  saloon  when  it  occurred, 
and  seems  to  have  used  due  caution  for  his  personal  safety 
and  protection;  but  he  was  shot  in  the  back,  probably  acci- 
dentally, by  one  of  the  parties  engaged  in  the  quarrel.  The 
question  is.  Does  the  policy  cover  suclran  injury?  The  policy 
covers  both  death  and  indemnity,  the  company  agreeing  to 
pay  the  princij5al  sum,  if  the  insured,  from  a  violent  and  acci- 
dental injury,  which  should  be  externally  visible,  should  "  suf- 
fer the  loss  of  the  entire  sight  of  both  eyes,  or  the  loss  of  two 
entire  hands  or  two  entire  feet,  or  one  entire  hand  and  one 
entire  foot."  This  is  the  language  of  the  policy,  and  the  ques- 
tion is,  What  -does  it  mean,  or  what  must  be  understood  by  it? 
Is  its  meaning  that  the  insured  is  not  entitled  to  recover  the 
insurance  money  unless  his  legs  and  feet  have  been  amputated 
or  severed  from  his  body?  or  does  it  mean  that  the  injury  must 
have  destroyed  the  entire  use  of  his  legs  and  feet,  so  that 
they  will  perform  no  function  whatever? 

The  contention  of  the  learned  counsel  for  the  defendant  is, 
that  the  clause  is  to  be  understood  in  the  former  sense,  and 
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Implies  an  amputation,  or  physical  severance  of  the  feet  from 
the  body,  and  does  not  include  an  injury  such  as  paralysis, 
though  such  injury  actually  deprives  the  insured  of  all  use  of 
his  feet  and  legs.  We  cannot  adopt  such  a  construction  of 
the  contract.  To  our  minds,  the  loss  of  the  hands  and  feet, 
€mbraced  in  the  policy,  is  an  actual  and  entire  loss  of  their  use 
as  members  of  the  body;  and  if  their  use  is  actually  destroyed, 
fio  that  they  will  perform  no  function  whatever,  then  they  are 
lost  as  hands  and  feet.  In  ordinary  and  popular  parlance, 
when  a  person  is  deprived  of  the  use  of  a  limb,  we  say  he  has 
lost  it.  This  is  the  ordinary  sense  attached  to  the  word  when 
used  in  such  a  connection.  Now,  if  the  feet  and  hands  can- 
not be  used  for  the  purpose  of  moving  about  or  walking,  or  for 
holding  and  handling  things,  they  are  in  fact  lost  as  much  as 
though  actually  severed  from  the  body.  The  expression  "  loss 
of  feet "  would  generally  be  understood  to  mean  a  loss  of  the 
use  of  these  members;  and  if  the  lower  portions  of  the  plain- 
tifif's  body,  and  his  feet,  are  completely  paralyzed,  and  he  is 
permanently  and  forever  deprived  of  their  use,  he  has  suffered 
"a  loss  of  two  entire  feet,"  within  the  meaning  of  the  policy. 
This  is  the  proper  construction  of  the  words  of  the  contract. 
It  is  a  forced  and  unnatural  construction  of  the  language  as 
here  used  to  hold  that  it  means  an  actual  amputation  of  these 
limbs,  and  does  not  embrace  and  include  an  entire  depriva- 
tion of  their  use  as  members  of  the  body.  It  is  not  necessary 
to  go  into  any  recondite  or  elaborate  discussion  of  the  language 
of  the  policy,  but  only  to  give  it  its  ordinary  and  popular 
sense.  And  understanding  it  in  that  sense,  we  are  very  clear 
that  the  complaint  states  a  cause  of  action,  and  that  the  de- 
murrer  was  properly  overruled. 

The  order  of  the  circuit  court  is  affirmed,  and  the  cause 
remanded  for  further  proceedings. 


AcciDKNT  Insuranck.  — For  the  meaning  of  the  words  "totally  disabled 
from  the  prosecution  of  his  usual  employment,"  aa  found  in  a  policy  for  acci* 
dent  insurance,  see  note  to  NortK  American  L.  Jk  A.  Ins.  Co,  r.  Bummgha, 
fl  Am.  Rep.  218,  219. 
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Town  op  Arkadelphia  v,  Clark. 

[62  Arkansas,  23.] 

MVKIOTPAL  CJORPORATIONS  —  OrDINAKCB   DECLARING  WHAT  IS  NuiSANCS.  — 

Neither  the  keeping,  owning,  or  raising  of  bees  within  the  limits  of  » 
city  is,  in  itself,  a  nuisance,  and  an  ordinance  which  declares  it  to  be  so, 
without  regard  to  the  fact  M'hether  it  is  so  or  not,  is  void.  Whether  or 
not  such  act  oonstitutea  a  nuisance  must  be  judicially  determined  in 
each  case. 

Appeal  from  the  circuit  court.  Clark  was  fined  six  dol- 
lars by  the  mayor's  court  for  violating  the  ordinance  in 
question.  He  appealed  to  the  circuit  court,  on  the  ground 
that  the  ordinance  was  void,  and  that  the  court  had  no  juris- 
diction to  render  the  judgment  appealed  from.  The  court 
sustained  the  appeal,  and  dismissed  the  charge,  and  the  city 
appealed  from  that  judgment.  The  ordinance  provided  as 
follows:  "Be  it  ordained  by  the  city  council  of  the  city  of 
Arkadelphia  that  it  shall  be  unlawful  for  any  person  or  per- 
sons to  own,  keep,  or  raise  bees  in  the  city  of  Arkadelphia,  tho 
same  having  been  declared  a  nuisance That  any  per- 
son or  persons  keeping  or  owning  bees  in  the  city  of  Arka- 
delphia are  hereby  notified  to  remove  the  same  from  the 
corporate  limits  of  the  city  of  Arkadelphia  within  thirty 
days  from  the  date  hereof." 

Crawford  and  Crawford,  for  the  appellant. 

C.  V.  Murray  and  S.  W.  Williams,  for  the  appellee. 

Per  Curiam.  Neither  the  keeping,  owning,  or  raising  of 
bees  is,  in  itself,  a  nuisance.     Bees  may  become  a  nuisance  iu 
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a  city,  but  whether  they  are  so  or  not  is  a  question  to  be  judi- 
cially determined  in  each  case.  The  ordinance  under  consid- 
eration undertakes  to  make  each  of  the  acts  named  a  nuisance, 
without  regard  to  the  fact  whether  it  is  so  or  not,  or  whether 
bees  in  general  have  become  a  nuisance  in  the  city.  It  is 
therefore  too  broad,  and  is  invalid. 
Affirmed.  

NuiaANfiES — MuNiorPAL  Corporations. — A  mnnicipality  cannot  make 
that  a  naisance  which  is  not  such  in  fact:  Ex  parte  O'Leary,  65  Miss.  180;  7 
Am.  St.  Rep.  640,  and  note.  See  also  JanesvilU  v.  Carpenter,  77  Wis.  288; 
anUy  p.  123,  and  note;  compare  Easton  etc  R'y  Co,  r.  City  qf  Eaalon,  133 
Pa.  St.  605;  19  Am.  St.  Rep.  658,  and  note. 


Eailwat  V.  Bargeb. 

[52  Arkansas,  78.] 
Principal  and  Aoent  —  Declaration  or  Agent  as  Evidsno  againvt 
Principal.  —  In  an  action  to  recover  damages  from  a  railroad  company, 
for  an  injury  sustained  by  falling  into  a  hole  in  the  company's  depot 
platform,  a  statement  made  by  ita  depot  agent  at  the  time  of  the  ac* 
eident,  that  the  "hole  ought  to  have  been  fixed,"  is  inadmissible  to  show 
unreasonable  delay  on  the  part  of  the  company  in  repairing  the  plat, 
form,  after  the  defect  became  known. 

Action  against  the  railroad  company  to  recover  for  personal 
injuries  received  through  the  alleged  negligence  of  the  com- 
pany in  failing  to  keep  its  depot  platform  in  repair.  The 
plaintiff  was,  at  the  time  of  the  accident,  assisting  the  owner 
to  remove  some  heavy  freight  from  the  platform,  and  while 
walking  backwards,  fell  into  a  hole  therein,  the  freight  falling 
on  top  of  him.  The  company's  depot  agent  was  also  assisting 
in  removing  the  freight,  and  after  the  accident,  stated  that 
"  that  hole  ought  to  have  been  fixed."  This  declaration  was 
given  in  evidence,  against  the  objection  of  the  defendant  com- 
pany. The  court  then  instructed  the  jury  that  if  the  agent  in 
charge  of  the  platform  knew  of  the  defect  therein,  that  was 
equivalent  to  knowledge  by  the  defendant  company.  Judg- 
ment for  plaintiff,  and  defendant  appealed. 

John  O'Day,  E.  D.  Kenna^  and  B.  R.  Davidson,  for  the  ap- 
pellant. 

L.  Gregg,  for  the  appellee. 
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Per  Curiam.  The  admission  of  the  statement  made  by 
Frost  was  error.  The  only  object  of  the  testimony  was  to 
prove  unreasonable  delay  upon  the  part  of  the  company  in 
repairing  the  platform,  after  the  defect  in  it  became  known. 
The  statement  of  the  agent  was  incompetent  for  that  purpose: 
Story  on  Agency,  sec.  136;  Chicago  etc.  Ry  Co.  v.  Fillmore,  57 
111.  265;  Chicago  etc.  R.  R.  Co.  v.  Riddle,  60  111.  534;  Flynn  v. 
State,  43  Ark.  289. 

Reverse  the  judgment,  and  remand  the  cause  for  a  new  trial. 


Agkxot  —  Declabations  or  Agent  as  Evidence  against  Principal. — 
Statements  and  representations  of  an  agent  are  admissible  against  the  prin- 
cipal only  when  the  agent  is  acting  for  the  principal  and  within  the  scope  of 
his  authority,  the  statements  then  being  considered  as  part  of  the  rea  geatcc: 
Pennsylvania  R.  R.  Co.  v.  Books,  67  Pa.  St.  339;  98  Am.  Dec.  229,  and  note; 
Keeley  v.  Boston  etc  R.  R.  Co.,  67  Me.  163;  24  Am.  Rep.  19;  Empire  Mill  Co. 
V.  Lovell,  77  Iowa,  100;  14  Am.  St.  Rep.  272;  Railvxiy  Co.  v.  Sisirunk,  85 
Ala.  352;  Ayera  v.  Hubbard,  71  Mich.  594;  Dcryle  v.  St.  Paul  etc.  R'y  Co.,  42 
Minn.  79;  Bemham  v.  Hahn,  65  Miss.  459;  Dodge  v.  CMlds,  38  Kan.  526; 
Hargrove  v.  John,  120  Ind.  285.  In  Baltimore  etc  Ass'n  v.  Post,  122  Pa.  St. 
679,  9  Am.  St.  Rep.  147,  it  was  decided  that  the  loose  declarations  of  a  pay- 
master are  not  binding  upon  a  railroad  company. 


BlEDSONO   V.    TUTTLB. 

[52  Abkansas,  91.] 

BziHPTIONS.  —  One  who  is  temporarily  residing  in  another  state,  but  who 
has  a  domicile  within  the  state  of  Arkansas,  may  claim  his  exemption  uf 
personal  property  from  sale  under  process  as  provided  by  the  constitution 
of  that  state. 

Exemption  —  Constitutional  Law.' — A  statute  exempting  from  execution 
the  defendant's  wages,  with  limitations  as  to  time  and  amount,  is  valid, 
if  the  amount  of  the  exemption  does  not  exceed  the  amount  of  personal 
property  exempted  by  the  constitution. 

Action  for  house  rent.  The  house  was  situated  in  Texas, 
and  defendant  was,  at  the  time  of  commencement  of  suit,  and 
had  been  for  a  year  previous  thereto,  occupying  it,  with  his 
family,  as  tenant  of  the  plaintiflf.  Defendant  claimed  to  be  a 
citizen  of  and  voter  in  Arkansas.  Section  1  of  article  9  of  the 
constitution  of  that  state  provides  "that  the  personal  property 
of  any  resident  of  this  state  "  not  exceeding  in  value  a  sum 
specified  "  shall  be  exempt  from  seizure  on  attachment,  or  sale 
on  execution."  A  statute  passed  subsequently  (act  of  Novem- 
ber 27,  1875,  Mansfield's  Digest,  section  3422)  provided  that 
"  the  time  wages  of  all  laborers  and  mechanics,  not  exceeding 
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their  wages  for  Bixty  days,  shall  hereafter  be  exempt  from 
seizure  by  garnishment  or  other  legal  process;  provided  that 
the  defendant  in  any  case  shall  file  with  the  court  from  which 
such  process  shall  issue  a  sworn  statement  that  said  sixty 
days'  wages  claimed  to  be  exempt  is  less  than  the  amount 
exempt  to  him  under  the  constitution  of  the  state,  and  that 
he  does  not  own  sufficient  other  personal  property  which, 
together  with  the  said  sixty  days'  wages,  would  exceed  in 
amount  the  limits  of  said  constitutional  exemption."  A  rail- 
road company  was  summoned  as  garnishee  in  the  action,  and 
answered  that  at  the  time  that  the  writ  was  served  it  was  in- 
debted to  defendant  in  the  sum  of  $79.05.  The  court  decided 
that  defendant  was  a  resident  of  the  state;  that  the  indebted- 
ness of  the  garnishee  was  for  current  wages  during  the  months 
of  April  and  May,  and  that  the  same  was  exempt  from  gar- 
nishment    Plaintiff  appealed. 

The  appellant  pro  se. 

Scott  and  Jones,  for  the  appellee. 

Per  Curiam.  A  person  temporarily  residing  in  another 
state,  who  has  a  domicile  in  this  state,  may  claim  his  exemp- 
tion of  personal  property  from  sale  under  process,  under  sec- 
tion 1  of  article  9  of  the  constitution  of  1874. 

The  provision  is  remedial,  and  should  be  liberally  construed: 
St.  L.,  /.  A/.,  &  S.  Ry  Co.  v.  Hart,  38  Ark.  112.  The  word 
"  resident "  should  be  accepted  in  its  broader  sense. 

The  act  of  November  27,  1875,  gives  no  right  not  granted 
by  this  clause,  and  is  constitutional:  Winter  dc  Co.  y.  Simpson, 
42  Ark.  410. 

The  judgment  is  affirmed. 

ExsMPnoxs.  —  Statutes  exempting  property  from  execotion  are  to  be  lib- 
erally construed,  with  a  view  to  promoting  the  intent  of  the  legislature: 
faUa  County  Nat.  Bank  r.  Carpenter,  119  N.  Y.  560;  16  Am.  St  Rep.  866, 
•nd  note.  One  who  has  his  domicile  in  one  state,  but  resides  in  another,  may 
elaim  exemptions  in  the  stat*  of  his  domicile:  Note  to  Prater  r.  Prater,  10 
Am.  St.  R«p.  629. 
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BoGAN  V.  Cleveland. 

[52  ABKANSA8,  101.] 

FRAUDULBirr  CoNVBTANCK  OF  HOMESTEAD,  What  13  NOT. — A  conveyance 
by  a  debtor  of  his  homestead,  not  subject  to  a  judgment  lien  or  sala 
under  execution  is  not  fraudulent  as  to  his  creditors,  though  executed 
with  a  bad  motive. 

A.  M.  Wihon^  for  the  appellant. 

C.  R.  Bucknerf  Sam  H.  West^  and  B.  R.  Davidson^  for  the 
appellees. 

Per  Curiam.  The  appellees,  judgment  creditors  of  one 
Bryant,  brought  this  suit,  seeking  to  cancel,  for  fraud,  a  con- 
veyance of  land  from  him  to  the  appellant.  The  laud  consti- 
tuted the  homestead  of  the  debtor  when  the  conveyance  was 
made.  It  was  not  subject  to  the  lien  of  a  judgment  or  to  sale 
under  execution.  Creditors  could  not  be  injured  by  the  con- 
veyance. The  debtor  may  have  executed  the  conveyance  with 
a  bad  motive,  but  it  deprived  his  creditors  of  no  right,  and 
was  therefo.re  not  fraudulent:  Bump  on  Fraudulent  Convey- 
ances, 245;  Wait  on  Fraudulent  Conveyances,  sec.  71;  Car' 
mack  V.  Lovett,  44  Ark.  180. 

The  judgment  is  reversed,  and  cause  remanded,  with  in- 
structions to  dismiss  the  bill. 


Prauditlent  Conveyance  —  Homestead.  —  A  debtor's  conveyance  of  his 
homestead,  which  is  not  subject  to  execution  and  sale  by  his  creditors,  is 
not  fraudulent:  McDannell  v.  Ragsdale,  71  Tex.  23;  10  Am.  St.  Rep.  729; 
Butler  V.  Nelson,  72  Iowa,  732;  Derr  v.  Wilson,  84  Ky.  14;  Lacy  v.  Rollins, 
74  Tex.  566;  although  made  M'ith  intent  to  defraud  his  creditors:  Dortch  v. 
Benton,  98  N.  C.  190;  2  Am.  St.  Rep.  331.  For  fraudulent  Acts  of  one  enti- 
tled to  a  homestead  cannot  divest  him  of  that  right:  Oruhn  v.  Ricliardson, 
128  IlL  178. 


Williams  v.  Eenwiok. 

[S2  Abeansas,  160.] 
Judgment  ot  Sister  State,  Action  on.  —  In  an  action  on  a  foreign  judg- 
ment, an  answer  which  does  not  allege  want  of  jurisdiction  of  the  per- 
son  or  subject-matter  of  the  controversy,  but  alleges  simply  that  the 
judgment  was  rendered  without  jurisdiction,  because  rendered  upon  a 
complaint  which,  upon  its  face,  disclosed  no  cause  of  action,  is  insuffi. 
dent,  and  subject  to  demurrer. 

Action  upon  a  judgment  obtained  in  the  state  of  South 
Carolina.     The  answer  alleged  that  the  court  of  that  state 
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which  rendered  the  judgment  sued  on  had  no  jurisdiction  to 
render  it,  because  the  complaint  in  that  case  disclosed  upon 
its  face  that  the  plaintiff  therein  had  no  cause  of  action,  and 
that  the  court  had  no  jurisdiction  to  render  that  or  any  other 
judgment  in  said  case,  and  that  it  was  therefore  void.  A 
demurrer  to  the  answer  was  sustained,  judgment  for  plaintiff 
on  his  said  judgment  rendered,  and  defendant  appealed. 

Dan  W.  JoruSf  for  the  appellant. 

/.  C.  Head,  for  the  appellee. 

Per  Curiam.  The  answer  did  not  allege  want  of  jurisdic- 
tion of  the  person  or  subject-matter  of  the  controversy,  but 
only  error  in  the  exercise  of  jurisdiction,  if  error  at  all.  We 
cannot  inquire  into  that  subject.  The  demurrer  was  rightly 
■ustained. 

Affirmed. 

JmauEfm  or  Sismt  States,  C!oxclusivbnkss  of.  —  As  to  the  ralidity, 
•ffect,  and  eonclusivenesa  of  judgments  of  courta  of  sister  states,  see  note  to 
Hood  V.  State,  26  Am.  Rep.  27-33;  note  to  BartleU  v.  Knirjht,  2  Am.  Dec.  42- 
45.  Judgments  of  sister  states  may  be  impeached  for  want  of  jarisdiction 
over  the  person  or  the  subject-matter:  Jotiet  v.  Jona,  108  N.  Y.  415;  2  Am. 
8t.  Rep.  447.  Judgments  of  sister  states  can  be  given  no  greater  effect  in 
another  state  than  belongs  thereto  in  the  state  where  they  were  rendered: 
Van  CUt^fv.  Burnt,  118  N.  Y.  549;  16  Am.  St  Rep.  782,  and  uotew 


Memphis  and  Little   Rook  R.  R  Co.  v.  Kerr. 

[52  Arkansas,  162.] 
Rahjioads  —  DoTT  TO  Stock  on  Track.  — The  duty  which  a  railroad  com- 
pany owes  to  the  owner  of  stray  stock  npon  its  track  is,  that  the  engineer 
in  charge  of  the  train  at  the  time  shall  use  ordinary  or  reasonable  care, 
after  the  stock  is  discovered  by  him,  to  prevent  injury  to  it  It  is  not 
negligence  for  a  railroad  company  to  fail  to  keep  a  lookout  for  stock. 

U.  M.  and  Q.  B.  Rose,  for  the  appellant. 
/.  8.  Thomatj  for  the  appellee. 

Hughes,  J.  This  is  an  action  to  recover  damages  for  the 
killing  of  a  mule  by  the  appellant's  engine. 

The  evidence  for  appellee  tended  to  show  that  the  mule  was 
grazing  upon  the  railroad  track,  and  when  the  train  approached 
within  about  one  hundred  and  fifty  feet  of  it,  it  ran  down  the 
track  about  seventy-five  yards,  and  was  struck  by  the  engine. 
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and  killed;  that  before  it  was  struck  the  whistle  was  sounded 
several  times,  but  that  the  speed  of  the  train  was  not  checked. 

The  evidence  for  the  appellant  tended  to  show  that  the  en- 
gineer first  saw  the  mule  when  it  came  on  the  track,  about  one- 
hundred  and  fifty  feet  ahead  of  the  engine;  that  the  engineer, 
upon  first  seeing  it,  sounded  the  whistle  and  called  for  brakes,. 
and  that  he  was  unable  to  check  the  train  after  he  first  saw  it,. 
EO  as  to  prevent  the  engine  from  striking  the  mule;  that  h© 
was  keeping  a  close  lookout  at  the  time. 

Verdict  was  given  for  plaintiff;  a  motion  for  new  trial  wa» 
overruled,  and  the  railroad  company  excepted  and  appealed. 

The  court,  by  modifications  of  the  instructions  asked  for  by 
the  appellant,  charged  the  jury,  in  effect,  that  if  the  proof 
showed  that  the  servants  of  the  company  in  charge  of  the  traia 
at  the  time  were  negligent  in  keeping  a  careful  lookout,  the. 
company  was  liable.  In  L.  R.  &  Ft.  S.  Wy  Co.  v.  Holland,  40 
Ark.  336,  this  court,  by  Judge  Smith,  said:  "  Ordinary  care 
in  the  management  of  their  trains  is  the  measure  of  vigilance 
which  the  law  exacts  of  railroad  companies  to  avoid  injury  to 
domestic  animals,  and  this  means  practically  that  the  com- 
pany's servants  are  to  use  all  reasonable  efforts  to  avoid 
harming  an  animal,  after  it  is  discovered,  or  might  by  proper 
watchfulness  be  discovered,  on  or  near  the  track." 

If  the  intimation,  supray  that  a  railroad  company  is  liable 
if  the  engineer  in  charge  of  the  train  when  stock  is  injured 
*'  might,  by  proper  watchfulness,"  discover  the  animal  on  or 
near  the  railroad  track  in  time  to  avoid  injuring  it,  means  that 
a  railroad  company  owes  to  the  owner  of  stock  that  stray  upoa 
its  track  a  duty  to  keep  a  lookout  to  prevent  injuring  it,  it 
states  the  rule  too  broadly. 

In  Kansas  City  etc.  R'y  Co.  v.  Kirksey,  48  Ark.  366,  it  is- 
held  that  a  railroad  company  owes  no  duty  to  the  owner  of 
stock  which  has  strayed  upon  its  track,  except  to  use  ordinary 
or  reasonable  care,  at  the  time,  to  avoid  injury  to  it,  and  that 
the  engineer  is  not  bound  to  keep  a  lookout  over  the  entire 
right  of  way  and  to  apprehend  danger  when  an  animal  is  dis- 
covered upon  it. 

The  question  as  to  the  duty  of  an  engineer  to  keep  a  look- 
out for  stock  upon  the  track  did  not  arise  in  the  case. 

Each  case  should  be  determined  upon  its  peculiar  circum- 
stances. 

The  extent  of  the  duty  which  a  railroad  company  owes  to- 
the  owner  of  stock  upon  its  track  is,  that  the  engineer  in  charge 
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of  the  train  at  the  time  shall  use  ordinary  or  reasonable  care, 
after  the  stock  is  discovered  by  him,  to  prevent  injury  to  it, 
and  this  negatives  the  idea  that  the  engineer  is  bound  to  keep 
a  lookout  for  stock. 

Several  states,  among  them  Tennessee  and  Alabama,  have 
by  acts  of  their  legislatures  altered  the  rule  by  making  it  the 
duty  of  the  engineer  to  keep  a  lookout  for  stock. 

There  is  an  obligation  due  to  others  from  railroad  compa- 
nies to  preserve  a  strict  lookout  while  running  their  trains, 
and  as  the  agents  of  the  company,  in  the  absence  of  circum- 
stances leading  to  a  different  conclusion,  are  presumed  to  keep 
such  lookout,  it  is  a  fair  inference  of  fact  for  the  jury  that  a 
watchful  agent  will  see  stock  on  or  near  the  track,  and  they 
will  then  determine  whether  he  has  used  ordinary  or  reason- 
able care  to  prevent  injury  to  it. 

It  is  error  for  the  court  to  instruct  a  jury  that  it  is  negli- 
gence for  a  railroad  company  to  fail  to  keep  a  lookout  for 
stock. 

Reverse,  and  remand. 

Railroad  Companiks,  Dutt  or,  to  Cattlb  on  thb  Tback.  —  When  an 
animal  is  wrongfully  upon  a  railroad  track,  the  men  in  charge  of  an  approach- 
ing train  are  not  obliged  to  look  ahead  and  ascertain  whether  the  animal  is 
there:  St.  Louit  etc  R.  R.  Co.  v.  Linder,  39  IlL  433;  89  Am.  Dec.  319;  Nexo 
Orletitu  etc  R.  R.  Co.  t.  Bourgeois,  66  Miss.  3;  14  Am.  St.  Rep.  534,  and  note; 
but  when  an  animal  is  actually  seen  upon  the  track,  or  likely  to  immediately 
go  thereon,  every  care  must  be  used  by  the  company's  employees  to  avoid 
killing  it:  Chicago  etc.  R.  R.  Co.  v.  Kellam,  92  111.  245;  34  Am.  Rep.  128; 
New  Orleans  etc  R.  R.  Co.  v.  Bourgeois,  66  Miss.  3;  14  Am.  St.  Rep.  634; 
Davidsony.  Central  I.  R'y  Co.,  75  Iowa,  22;  RnUroad  v.  ScoU,  87  Tenu.  494; 
Illinois  C.  R,  R.  Co.  ▼.  Person,  65  Miss.  319;  Western  etc  R'y  Co.  v.  Lmz>.iiu», 
88  Ala.  453.  Still,  if  every  precaution  was  used  after  the  discovery  of  the 
animal  upon  the  tnck,  but  the  engine  was  then  too  near  it  to  avoid  the  acci- 
dent, whereby  it  was  killed,  the  company  is  not  liable:  Palmer  v.  Northern 
P.  R.  R.  Co.,  37  Minn.  223;  5  Am.  St  Rep.  8.39;  Savannah  etc.  R'y  Co.  v.  Rice, 
*i3  Fia.  575;  Kansas  CUy  etc  R'y  Co.  v.  Kirksey,  48  Ark.  366;  Bedford  v.  Louis- 
rUle  etc  R.  R.  Co.,  65  Miss.  385;  QuXf  etc.  Ky  Co.  v.  KeUh,  74  Tex.  287.  How. 
ever,  in  Carlton  v.  Wilmington  etc  R.  R.  Co.,  105  N.  C.  365,  the  rule  is  laid 
down  that  the  test  of  negligence  on  the  part  of  a  railroad  company,  in  an  ac- 
tion  for  killing  live-stock,  is,  not  whether  the  proper  eflFort  was  used  to  pre- 
vent the  killing  after  the  animal  is  seen,  but  whether  by  the  proper  care  ia 
looking  ahead  the  employees  in  charge  of  the  train  might  have  discovered  it 
in  time  to  avoid  the  accident.  And  in  such  cases  whether  it  was  negligence 
on  the  part  of  the  train-men  in  failing  to  discover  the  animal  in  the  proper 
time  is  a  question  of  fact  for  the  jury:  Kent  v.  New  Orleans  etc  R'y  Co.,  67 
Miss.  608.  The  general  rule  may%e  stated  that  no  recovery  can  be  had  for 
the  killing  of  an  animal  by  a  railway  train,  where  there  was  no  negligence 
0a  the  part  of  the  train-men:  East  Tennessee  etc  R.  R.  Co.  v.  Walters,  77  Ga. 
AM.  8i.  Kki».,  Vou  XX.  — U 
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69;  Louisville  etc.  R'y  Co.  t.  Cfreen,  120  Ind.  367;  Moore  v.  Burlington  etc  R'f 
Co.,  72  Iowa,  75;  or  when  the  owner  was  guilty  of  contributory  negligence: 
Union  P.  R'y  Co.  v.  Hutchinson,  39  Kan,  485;  Hanna  v.  Terre  Haute  etc.  R.  R. 
Co.,  119  Ind.  317;  Ft.  Wayne  etc.  R.  R.  Co.  v.  Woodward,  112  Ind.  11^ 
Orove  V.  Burlington  etc  R'y  Co.,  75  Iowa,  163;  Davidson  v.  Central  I.  R'y  Co., 
75  Iowa,  22. 

In  the  absence  of  negligence,  a  railroad  company  is  not  liable  for  animals 
injured  or  killed,  when  they  come  upon  the  track  at  a  place  where  it  is  not 
required  by  law  to  be  fenced,  such  as  at  private  farm -crossings:  Louisville  ftr. 
R'y  Co.  V.  Etzler,  119  Ind.  39;  Hunt  v.  Lake  Sliare  etc  R'y  Co.,  112  Ind.  69; 
or  at  depot  and  station  grounds:  International  etc  R.  R.  Co.  v.  Dunham,  68 
Tex.  231;  Moser  v.  St.  Paul  etc.  R.  R.  Co.,  42  Minn.  480;  Wilder  v.  Chicago 
etc.  R'y  Co.,  70  Mich.  382;  Stei-n  v.  Railroad  Co.,  76  Mich.  591;  Bechdoll  v. 
Chand  Rapids  etc  R'y  Co.,  113  Ind.  343;  Johnson  v.  Chicago  etc  R'y  Co.,  75 
Iow£^  157.  The  burden  rests  upon  the  company,  however,  to  prove  that  it 
was  not  required  to  fence  the  track  at  the  place  where  an  animal  was  killed: 
Cox  V.  Minneapolis  etc  R'y  Co.,  41  Minn.  101;  Kobe  v.  Northern  P.  R.  R.  Co., 
36  Minn.  518. 

The  legislature  may  require  a  railroad  company  to  fence  its  track:  Rail- 
way  Co.  V.  Rowland,  70  Tex.  -298;  except  at  certain  designated  places:  (7cn- 
tralia  etc  R.  R.  Co,  v.  Brake,  125  111.  393;  and  a  failure  of  the  company  to  do 
60  renders  it  liable,  prima  facie,  for  animals  killed  or  injured  by  its  trains: 
Centralia  etc  R.  R.  Co.  v.  Brake,  125  111.  393;  Jeffersonville  etc  R.  R.  Co.  v. 
Dunlap,  112  Ind.  93;  Leavenworth  etc.  R'y  Co.  v.  Forles,  37  Kan.  445;  Union 
P.  R'y  Co.  V.  Blum,  23  Neb,  404;  Missouri  P.  R'y  Co.  v.  Metzger,  24  Neb.  90; 
Hindman  v.  Oregon  etc  Nav.  Co.,  17  Or.  615;  Donnegan  v.  Erhardt,  119 
N.  Y.  469;  Railroad  Co.  v,  Hoffhines,  46  Ohio  St.  643;  Chicago  etc  R'y  Co.  v. 
Barnes,  116  Ind.  126.  The  question  as  to  the  sufficiency  of  a  fence  built  by 
a  railroad  company  along  its  roadway  is  for  the  jury:  Payne  v.  Kansas  City 
etc.  R'y  Co.,  72  Iowa,  214.  In  Story  v.  Chicago  etc  R'y  Co.,  79  Iowa,  402, 
it  is  decided  that  where,  by  the  undue  speed  of  a  train  passing  through  the 
station  grounds,  cattle  are  stampeded,  and  run  upon  the  track  beyond  the 
grounds,  where  they  had  no  right  to  be,  and  without  checking  the  train  they 
are  killed,  the  railway  company  is  liable. 

It  is  incumbent  upon  a  railway  company  to  maintain  cattle-guards  to  pre< 
vent  animals  from  going  upon  the  roadway,  which  has  been  fenced:  Kobe  v. 
Nortliern  P.  R.  R.  Co.,  36  Minn.  518;  but  it  need  not  maintain  them  at  street 
4sro38ings  within  the  station  grounds:  Stem  v.  Railroad  Co.,  76  Mich.  591. 
Having  properly  constructed  cattle-guards,  the  company  is  liable  for  negli< 
;gence  in  their  maintenance:  Wait  v.  Railroad  Co.,  61  Vt.  268;  Stacey  v.  Winona 
€te.  R.  R.  Co.,  42  Minn.  158;  Orahlman  v.  Chicago  etc  R'y  Co.,  78  Iowa,  564. 
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Fort  v.  State. 

[53  Arkansas,  180.] 

Cbihtkal  Law  —  Instritctions  —  Assumption  or  GtriLT.  —  Where  it  ap- 
pears from  the  whole  charge  that  the  court  did  not  intend  to  interfere 
with  the  right  of  the  jury  to  believe  the  testimony  of  a  witness,  bat 
■imply  to  inform  it  that  if  it  believed  it,  other  evidence  wonld  be  neces- 
sary to  warrant  a  conviction,  a  clause  in  the  charge,  that  such  witness 
was  "an  accomplice,"  cannot  be  construed  as  au  assumption  of  defend- 
ant's  guilt. 

<3biminal  Law  —  Bdrolart  —  Evidsmcb.  —  On  the  trial  of  one  defendant 
who  is  jointly  indicted  with  another  for  the  burglary  of  a  county  treas* 
nry,  evidence  that  one,  in  the  absence  of  the  other,  proposed  to  obtain 
money,  through  the  witness,  from  the  county  treasury  is  admissible, 
when  it  is  shown  that  the  proposition  was  renewed  by  l>oth  defendants, 
and  that  their  conduct  on  these  occasions  was  part  of  a  conspiracy  to  in* 
dace  the  witness  to  aid  them  in  committing  the  burglary. 

Ceihinal  Law  —  Burqlart  —  Evidencb.  — On  a  trial  for  burglary,  it  is 
not  reversible  error  to  allow  a  witness  to  state  that  force  had  been  ap- 
plied  from  the  outside  to  break  the  lock  of  an  inner  vault  door  secured 
by  an  ordinary  lock  and  key.  Such  evidence  is  rather  a  conclusion  of 
fact  than  an  expression  of  opinion. 

Criminal  Law  —  Burglary  —  Evidencb.  —On  a  trial  for  burglary,  it  is 
not  error  to  refuse  to  allow  a  witness,  who  had  testified  fully  as  to  the 
appearance  of  certain  locks  and  doors  after  the  burglary,  to  state  whether 
he  thought  the  inner  vault  door  was  opened  first,  and  the  lock  broken 
afterwards,  as  such  statement  would  involve  a  speculative  opinion,  not 
necessarily  based  on  what  he  had  observed. 

Criminal  Law  —  Bcrolart  —  Corroboratinq  Evidencs  of  Accomplicr. 
—  On  a  trial  for  burglary,  the  evidence  of  the  prosecuting  witness,  who 
was  also  an  accomplice  of  the  defendants,  and  who  testified  to  their 
guilt,  is  sufficiently  corroborated  to  sustain  their  conviction,  where  it  is 
shown  that  one  of  the  defendants  admitted  that  he  had  entertained  a 
proposition  from  the  prosecuting  witness  to  commit  the  burglary,  and 
agreed  to  and  submitted  the  matter  to  the  other  defendant,  who  con- 
fessed that  he  joined  in  the  conspiracy,  and  obtained  the  combination  ot 
a  safe  from  the  prosecuting  witness  for  the  purpose  of  committing  th« 
burglary;  that  the  crime  was  committed  by  some  one  who  knew  the 
combination;  that  on  the  night  of  its  perpetration  defendants  came  to 
the  town  wherein  the  safe  was  situated,  without  apparent  business,  and 
left  before  daylight,  and  that  they  afterwards  denied  having  been  in 
town  that  night. 

Appeal  from  a  conviction  of  burglary  against  Hiram  and 
JeflF  Fort 

Duval  and  Cravens,  for  the  appellants. 

W.  E.  Atkinson^  attorney-general^  and  T.  D.  Crawford,  for  the 
«tat6. 

CocKRiLL,  C.  J.     Tn  the  course  of  its  charge,  the  court  told 
the  jury  that  Hawkins   Corley,  upon   whose   testimony   the 
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state  relied  for  a  conviction,  was  an  accomplice.  The  appel- 
lants, without  making  specific  objection  to  that  part  of  the- 
charge  at  the  trial,  but  relying  solely  upon  a  general  objection 
to  the  entire  charge,  now  single  out  that  clause,  and  argufr 
that  it  is  erroneous  because  it  assumes  that  they  are  guilty. 
A  survey  of  the  whole  charge  does  not  warrant  the  assump- 
tion,  but  leaves  the  unmistakable  impression  that  the  court 
did  not  intend  to  interfere  with  the  jury's  right  to  believe 
Corley's  statement,  but  to  inform  them  that  if  they  believed 
it,  it  would  still  require  other  evidence  connecting  the  defend- 
ants  with  the  commission  of  the  oflfense  to  authorize  a 
conviction.  The .  charge  fairly  covered  the  whole  subject  per- 
taining to  the  defendants'  guilt  or  innocence,  and  no  objection 
worthy  of  serious  reflection  is  urged  against  any  other  part  of 
it.  As  it  sufficiently  covers  every  other  phase  of  the  case,  it 
was  not  error  to  refuse  other  prayers  for  instructions. 

Our  attention  is  directed  to  many  objections  to  the  ad- 
mission and  rejection  of  testimony.  Most  of  them  relate  tO' 
rulings  of  the  court  which  were  clearly  right,  or  were  not 
prejudicial  to  the  defendants.  Of  the  former  class  is  the 
objection  in  Hiram  Fort's  case  to  the  testimony  of  Corley,  ta 
the  effect  that  Jeff  Fort  made  propositions  to  obtain  money 
through  him  from  the  county  treasury,  at  a  time  when  Hiram 
was  not  present.  Proof  was  adduced  to  the  effect  that  the 
two  together  renewed  the  offer,  and  a  foundation  for  the  testi- 
mony was  laid  also,  by  proof  tending  to  show  that  their  con- 
duct on  these  occasions  was  part  of  a  conspiracy  to  induce 
Corley  to  aid  them  in  robbing  the  treasury. 

On  the  other  hand,  the  admission  of  the  evidence  of  the 
witness  offered  by  the  state  to  prove  that  a  writing,  supposed 
to  have  been  left  on  the  scene  of  the  crime  by  one  of  the  per- 
petrators, was  the  work  of  one  of  the  defendants  could  not 
have  prejudiced  him,  because  the  witness's  testimony  was 
altogether  favorable  to  him;  and  it  cannot  be  said  that  the 
court  erred  in  permitting  the  bail  bond,  which  it  was  conceded 
contained  the  defendant's  genuine  signature,  for  the  purpose 
of  showing,  by  comparison,  that  the  defendant  wrote  the  crimi- 
nating paper,  because  no  objection  was  made  at  the  trial  to 
its  introduction. 

Again,  Wilkins  testified,  on  behalf  the  state,  as  to  the 
condition  of  the  safe  locks  and  doors  after  the  burglary,  and 
was  permitted,  against  the  defendants'  objection,  to  state  that 
force  had  been  applied  from  the  outside  to  break  the  lock  of 
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the  inner  vault  door,  which  had  been  secured  by  an  ordinary 
lock  and  key.  This,  however,  was  only  a  conclusion  of  fact 
-drawn  from  appearances;  it  was  in  reference  to  an  ordinary 
transaction  which  any  man  of  common  understanding  was 
■capable  of  comprehending,  butwhich  could  not  be  reproduced 
■or  described  to  the  jury  precisely  as  it  appeared  to  the  witness; 
And  while  it  may  not  be  the  right  of  a  party  to  demand  an  ex- 
pression of  opinion  of  a  witness  under  such  circumstances,  it 
is  not  reversible  error  to  permit  it:  Commonwealth  v.  Sturti- 
vant,  117  Mass.  122;  19  Am.  Rep.  401;  Mcintosh  y.  Livingston^ 
41  Iowa,  219;  1  Thompson  on  Trials,  379. 

Whittaker,  on  the  part  of  the  defendant,  who  had  also  ex- 
4imined  the  locks  and  doors,  was  allowed  to  testify  fully  to  the 
-conditions  he  observed,  and  it  was  not  error  to  refuse  to  allow 
him  to  answer  the  question,  "  Do  you  think  the  inner  vault 
<Joor  was  opened  first,  and  the  lock  broken  afterwards?"  The 
-question  called  for  a  speculative  opinion,  not  necessarily  based 
-on  what  he  had  observed.  It  called  for  a  more  comprehensive 
opinion  than  Whittaker  had  given. 

It  is  argued  that  there  is  no  evidence  corroborating  the  tes- 
timony of  the  accomplice  which  tends  to  connect  the  defend- 
ants with  the  commission  of  the  offense. 

To  test  the  legality  of  a  verdict  under  such  circumstances, 
the  rule  of  appellate  courts  is,  to  take  the  strongest  statement 
of  the  case  against  the  defendant  that  the  evidence  would 
warrant  the  jury  in  finding,  if  the  facts  were  specially  found. 
Pursuing  this  course,  we  have  this  state  of  facts,  outside  of  the 
Accomplice's  testimony. 

In  JeflF  Fort's  case  we  have  his  admission,  upon  the  witness- 
«tand,  that  he  entertained  a  proposition  from  Corley  to  take 
the  combination  of  the  treasurer's  safe,  and  enter  the  scheme 
to  rob  the  treasury,  and  that  he  agreed  to  submit  the  matter 
to  his  brother  Hiram,  which  he  says  he  did;  and  in  Hiram's 
■case  we  have  the  testimony  of  several  witnesses  to  his  confes- 
sion that  he  had  joined  in  the  conspiracy,  and  obtained  the 
combination  of  the  safe  from  Corley  to  effect  the  burglary.  It 
was  proved  that  both  the  defendants  were  farmers  residing 
€ome  three  miles  from  the  county  seat,  where  the  treasurer's 
funds  were  kept;  that  they  were  in  town  on  the  day  of  the 
burglary,  and  left,  as  though  for  home,  late  in  the  afternoon; 
that  they  returned  to  the  town  after  dark  on  an  inclement, 
blustering  winter  night,  without  any  ostensible  cause,  leaving 
before  daylight,  and  that  they  afterwards  denied  having  beea 
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in  the  town  during  the  night.  The  burglary  was  committed 
that  night  by  some  one  who  had  the  combination  which 
opened  the  safe,  and  who  shattered  the  lock  after  the  safe  wa» 
•pened,  as  a  blind  to  detection. 

These  facts  certainly  tended  to  connect  the  defendants  with 
the  commission  of  the  offense,  and  the  jury  was  warranted  in 
finding  that  they  were  suflBcient  corroboration  of  the  testimony^ 
of  the  accomplice. 

Let  the  judgment  be  affirmed. 


Criminal  Law  —  Errors  to  bk  Disregarded  ok  Appeau  — A  prisoner 
cannot  complain  of  errors  which  are  in  his  own  favor:  People  v.  Call,  1  Denio, 
120;  43  Am.  Dec.  655;  nor  can  he  ask  a  reversal  of  a  judgment  of  convictioa 
for  errors  to  which  he  made  no  objection  in  the  trial  court:  Clark  v.  State,  12" 
Ohio,  483;  40  Am.  Dec.  481. 

Conspiracy  —  Evidence.  —  Acts  and  declarations  of  a  conspirator,  when 
admissible  against  bis  co-conspirator:  See  note  to  Spies  v.  People,  3  Am.  St.., 
Rep.  487,  488. 

Witnesses  —  Opinions.  —  As  to  when  the  opinions  of  non-expert  wit- 
nesses are  admissible  in  evidence,  see  Commonwealth  t.  Sturiivant,  117  Mem.. 
122;  19  Am.  Rep.  401,  and  particularly  note  410-412. 


Block  v.  Valley  Mutual  Insurance  Association. 

[52  Abkansas,  201.] 

Ihsuranck.  — There  is  No  Distinction  between  Mutual  Insurance  Com- 
panies and  mutual  benefit  societies,  except  where  a  statute  has  created 
a  difiference. 

Insurance.  —  Rights  of  Insured,  or  of  persons  claiming  insurance  in  either 
a  mutual  insurance  company  or  a  mutual  benefit  society,  arise  out  of  and 
depend  upon  the  contract  between  the  parties,  and  must  be  ascertained 
and  fixed  by  that  contract,  regardless  of  the  character  of  the  company^ 
and  the  fact  that  the  object  of  the  latter  in  entering  into  the  contract 
may  be  benevolent  can  import  no  new  meaning  to  the  unambiguous  term» 
of  the  contract. 

Insurance — Mutual  Benefit  Societt. — Right  of  Member  of  mutual 
benefit  society  to  change  the  beneficiary  named  in  his  certificate  arises, 
not  from  the  character  of  the  association,  but  from  the  contract  between- 
the  parties. 

Imsurance  —  Mutual  Benefit  Society  —  Chanqb  of  Beneficiary  —  As- 
signment OF  Interest  in  Benefit  Fund.  —  Where  the  contract  of  in- 
surance between  a  mutual  benefit  society  and  its  member,  as  shown  by 
his  certificate  of  membership  and  the  charter  and  by-laws  of  the  associa- 
tion, reserves  no  right  in  him  to  substitute  another  beneficiary  for  th» 
one  originally  named  in  his  certificate,  but  provides  that  the  policy  may- 
be assigned,  the  right  of  the  designated  beneficiary  becomes  vested,  and 
he  may  assign  his  interest  in  the  policy,  while  the  member  cannot  sub- 
■titate  another  beneficiary  so  as  to  divest  the  rights  of  the  one  first  named. 
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Sanders  and  Watkins,  and  J.  D.  Blocks  for  the  appellantt. 
N.  W.  Norton,  for  the  appellees. 

Hemingway,  J.  One  Charles  B.  Guthrie  obtained  a  policy 
#f  insurance  upon  his  life  from  the  Valley  Mutual  Insurance 
Company.  It  undertook,  upon  the  conditions  therein  named, 
to  pay  to  Mrs.  Martha  A.  Guthrie,  James  M.  Harvey,  and  Alice 
Guthrie  one  thousand  dollars,  within  ninety  days  after  proof 
of  the  death  of  Charles  B.  Subsequently,  Charles  B.  and  Mrs. 
Martha  A.  Guthrie  assigned  the  policy  to  the  plaintiffs,  who 
thereafter  paid  all  dues  and  premiums  as  they  matured,  ac- 
cording to  its  terms.  Upon  the  death  of  the  said  Charles  B., 
the  plaintiffs  claimed  the  amount  due  upon  the  policy,  by  vir- 
tue of  the  assignment,  and  the  beneficiaries  therein  named,  by 
virtue  of  the  provisions  of  the  policy. 

The  court  found  that  the  plaintiffs  acquired,  by  the  assign- 
ment, the  interest  of  Martha  A.  Guthrie,  and  no  more;  that 
they  were  entitled  to  recover  her  interest  in  the  fund,  and 
three  fourths  of  what  they  had  advanced  in  keeping  the  policy 
alive,  while  James  M.  Harvey  and  Alice  Guthrie  were  enti- 
tled to  recover  the  balance.  Judgment  was  rendered  accord- 
ingly. 

As  grounds  for  reversal,  the  appellants  urge,  —  1.  That  the 
insurance  company  is  not  a  regular  insurance  company,  but  a 
mutual  benefit  company;  2.  That  the  policy  of  an  insurance 
company  differs  from  the  certificate  of  a  mutual  benefit  com- 
pany in  this,  that  the  rights  of  the  beneficiary  in  the  one  are 
vested  upon  the  issuance  of  the  policy,  while  those  rights  in 
the  other  are  subject  to  be  divested  at  any  time  until  the  death 
of  the  insured,  by  the  substitution  of  another  beneficiary. 

The  record  contains  no  part  of  the  company's  charter  or 
articles  of  association,  and  but  one  clause  of  its  by-laws.  It  is 
as  follows:  "The  object  of  this  association  shall  be  for  the 
purpose  of  mutually  associating  together  a  number  of  indi- 
viduals into  an  agreement,  whereby  the  survivors  mutually 
contribute  for  the  relief  of  the  representatives,  legal  heirs,  or 
assignees  of  those  of  their  number  whom  death  may  strike 
down." 

The  policy  sued  on  contains  no  reference  to  any  other  pur- 
pose than  one  of  insurance,  and  provides  the  ordinary  safe- 
guards against  the  acceptance  of  bad  risks,  as  well  as  against 
the  continuance  of  risks  accepted,  unless  the  stipulated  pay- 
ments upon  it  are  promptly  made  as  they  mature.    These  pay- 
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menta  include  "  annual  dues  "  and  "  mortality  assessments,** 
and  a  failure  to  pay  either  for  thirty  days  after  call  effects  a 
cancellation  of  the  policy.  It  contains  this  clause,  upon  which 
appellant  relies  especially:  "This  certificate  may  be  assigned, 
transferred,  or  set  over  by  and  with  the  consent  of  the  associa- 
tion, granted  by  its  president  or  secretary." 

The  record  discloses  nothing  further  as  to  the  character  of 
the  company.  Upon  this  the  learned  counsel  for  appellants 
say  that  they  assume  that  it  will  be  conceded  to  be  a  mutual 
benefit  society.  What  feature  is  disclosed  that  does  not  be- 
long to  a  mutual  insurance  company?  The  first  by-law,  in 
making  a  general  declaration  of  its  purpose,  declares  that  it 
is  to  afford  relief;  but  also  declares  that  the  relief  will  be  given 
to  "the  representatives,  legal  heirs,  or  assigns  of  those  of  their 
number  whom  death  may  strike  down,"  and  this  is  exactly 
what  insurance  companies  are  required  to  do.  Yet  this  is  not 
benevolence,  for  it  is  undertaken  for  a  stipulated  profit,  the 
continued  payment  of  which  is  a  continuing  condition  to  its 
existence.  If  any  other  character  of  benevolence  was  contem- 
plated by  the  company,  the  record  does  not  disclose  it.  Cer- 
tain it  is  that  the  policy  exhibited  contains  no  intimation  of 
its  existence. 

We  have  no  statute  distinguishing  between  insurance  com- 
panies and  benefit  companies  with  insurance  features.  Such 
statutes  have  been  enacted  in  other  states;  they  define  the 
properties  of  the  latter  that  entitle  them  to  privileges  or  ex- 
emptions not  accorded  the  former.  The  distinguishing  feature 
generally  is,  that  they  contemplate  gain,  while  these  contem- 
plate benevolence  only.  Within  the  scope  of  their  benevolence 
is  included,  with  many  fraternal  objects,  the  providing  of  a 
fund  to  be  paid  upon  the  death  of  members,  in  which  this  is 
regarded  as  but  an  incident  of  the  main  object.  Subjected  to 
the  tests  made  in  those  states,  we  have  found  no  decision 
which  leads  us  to  think  that  the  contract  sued  upon  would  be 
viewed  in  any  other  light  anywhere  than  as  an  ordinary  insur- 
ance policy.  It  exactly  fits  the  definition  of  an  insurance 
policy  as  made  by  Mr.  Justice  Gray,  which  has  been  generally 
adopted  as  correct:  Commomoealth  v.  Wetherheef  105  Mass.  160; 
Niblack  on  Mutual  Benefit  Societies,  sec.  163. 

It  is  said  that  the  character  of  the  benefit  association  is 
dual:  First,  fraternal;  second  and  incidentally,  financial: 
Bacon  on  Benefit  Societies,  sec.  283.  If  the  incident  be  elimi- 
nated from  the  case  at  bar,  there  is  nothing  left.     That  stamps 
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it  an  ordinary  insurance  policy:  State  v.  Miller,  66  Iowa,  26; 
State  V.  Citizens*  Benefit  Ass^n,  6  Mo.  App.  163;  Farmer  v.  State, 
€9  Tex.  561;  People  v.  Nehon,  46  N.  Y.  477. 

Moreover,  we  have  found  no  case  which  recognizes  any 
distinction  between  the  mutual  insurance  and  the  mutual 
benefit  society,  except  in  states  where  the  statute  make?  a 
difference.  But  regardless  of  the  character  of  the  company, 
the  rights  of  persons  claiming  insurance  arise  out  of  and  de- 
pend upon  contract  and  must  be  ascertained  and  fixed  by 
contract  Although  the  object  of  the  company  in  entering 
into  the  contract  may  be  benevolent,  this  purpose  can  import 
no  new  meaning  to  the  unambiguous  terms  of  a  writing. 

When  the  courts  are  invoked,  the  contract  measures  the 
rights  of  one  and  the  obligation  of  the  other  party,  and  relief 
must  be  granted,  if  at  all,  according  to  its  terms:  Niblack  on 
Mutual  Benefit  Societies,  sees.  163-165;  Bacon  on  Benefit  So- 
cieties, sec.  304;  Holland  ▼.  Taylor,  111  Ind.  125. 

That  the  member  of  a  mutual  benefit  society  may  change 
the  beneficiary  named  in  the  certificate  has  been  frequently 
held;  not,  however,  because  of  the  character  of  the  society, 
but  because  of  the  stipulation  contained  in  the  certificate 
expressly  authorizing  it.  In  most  cases,  such  certificates 
as  have  been  the  subject  of  judicial  discussion  contained 
express  stipulation  that  the  beneficiary  named  might  be 
changed;  in  others,  the  articles  of  association  or  by-laws  con- 
tain such  provisions,  and  are  by  the  terms  of  the  policy  made 
It  part  of  it.     The  effect  in  each  case  is  t!ie  same. 

If  such  a  purpose  was  entertained  in  making  the  contract 
eued  upon,  it  does  not  appear.  The  clause  set  out  provides 
that  the  policy  may  be  assigned.  This  does  not  mean  that 
another  beneficiary  may  be  substituted  by  the  insured,  for 
eubstitution  and  assignment  are  quite  different  things;  it  sim- 
ply intends  that  the  beneficiary  may  assign  his  interest.  The 
insured  had  no  interest  to  assign.  That  was  vested  in  the 
parties  named:  Bliss  on  Life  Insurance,  sec.  318;  Bacon  on 
Benefit  Societies,  sec.  392.  He  had  no  power  of  substitution, 
because  none  is  reserved  in  the  contract,  or  in  the  charter  or 
by-laws  of  the  association,  incorporated  into  the  policy. 

The  learned  counsel  have  shown  very  commendable  indus- 
try in  examining  authorities,  and  equal  skill  in  presenting 
them.  We  have  carefully  examined  every  case  cited,  and 
very  many  to  which  we  have  found  reference  elsewhere.    The 
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result  Is,  that  we  are  satisfied  that  the  judgment  of  the  circuit 
court  is  correct,  and  it  is  affirmed. 

Mutual  Benefit  Associations.  — For  a  thorough  discnssion  of  the  law 
relating  to  mutual  benefit  associations,  see  extended  note  to  Bankers'  etc^ 
Ass'n  V.  Stapp,  19  Am.  8t.  Rep.  781-791;  Union  MuL  Ass'n  v.  Montgomery,  70 
Mich.  687;  14  Am.  St.  Bep.  619,  and  note  626,  627. 


Davie  v.  Davie. 

[52  Abkahsas,  224.] 

JuDOMENTB.  —  BiGHT  07  Affeal  ia  limited  in  general  to  final  judgments, 
and  does  not  extend  to  interlocutory  orders,  and  a  judgment  in  equity  is 
understood  ordinarily  to  be  interlocutory  when  inquiry  as  to  a  matter  of 
law  or  fact  is  directed  preparatory  to  a  final  adjudication  of  the  rights 
of  the  parties. 

JuDOMBNTS  —  Right  of  Affeal. — Where  a  decree  decides  the  rights  to 
the  property  in  contest,  and  directs  it  to  be  delivered  up,  or  to  be  sold, 
and  the  complainant  is  entitled  to  have  it  carried  into  immediate  execu- 
tion, the  decree  is  final  to  that  extent,  and  therefore  appealable,  although 
a  further  decree  may  be  necessary  to  adjust  the  account  between  tha 
parties. 

JuDOMBNTS.  — Affeal  from  a  Jddgment  is  Allowed,  where  it  finally  de- 
termines a  distinct  and  severable  branch  of  the  case,  although  the  suit 
is  not  ended. 

Judgments  —  Right  of  Affeal.  —  A  decree  which  is  in  form  a  final  order 
adjudicating  the  parties'  proportionate  interests  in  the  land  in  contro- 
versy, retaining  the  cause  with  reference  to  a  master,  who  is  directed  to 
report  at  a  subsequent  term,  and  the  court  has  yet  to  determine,  upon 
the  coming  in  of  the  report,  what  amounts  shall  be  charged  as  liens  upon 
the  several  interests,  and  whether  there  shall  be  a  sale  to  satisfy  the 
same,  must  be  regarded  as  an  interlocutory  order  from  which  an  appeal 
will  not  lie. 

Ejectment  hy  E.  Davie  and  others,  against  J.  M.  Davie,  to 
recover  land  to  which  they  claim  title  as  heirs  of  J.  C.  Davie, 
deceased.  J.  M.  Davie  claims  the  land  as  devisee  of  Caroline 
M.  Davie,  deceased,  and  widow  of  J.  C.  Davie,  who  claimed 
title  through  the  heirs.  One  of  these  conveyances  was  ex- 
ecuted by  E.  A.  Finch  in  consideration  of  one  thousand  dol- 
lars. M.  E.  Clement  acquired  an  alleged  interest  in  the  land, 
by  purchase  from  her  guardian,  for  $333.  J.  C.  Davie  is  al- 
leged to  have  sold  the  land  to  Watson,  Weld,  and  others  for 
five  thousand  dollars,  and  at  the  time  of  his  death,  to  have 
held  their  notes  for  this  money,  while  they  held  his  bond  for 
title.  His  widow  is  alleged  to  have  bought  the  land  from 
these  vendees,  and  to  have  paid  his  administrator  the  amount 
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due  on  their  notes;  that  having  thus  become  the  equitable 
owner,  she  devised  the  •  land  to  defendant,  who,  since  her 
death,  has  made  valuable  improvements.  The  sale  by  Watson 
and  others  to  Caroline  M.  Davie  is  denied,  and  the  convey- 
ances from  the  heirs  to  her  claimed  to  have  been  obtained  by 
false  and  fraudulent  representation.  The  decree  appealed 
from  is  as  follows:  "  Upon  consideration  whereof,  it  appearing 
J.  D.  Garrison,  A.  J.  Garrison,  Edward  Garrison,  Mrs.  M.  A. 
Hallaman,  Mrs.  M.  McCutchen,  and  H.  Q.  Finch  are  entitled 
to  have  and  recover  of  and  from  the  defendant  one  fourth  of 
the  lands  in  controversy,  as  the  heirs  at  law  of  Elizabeth  A. 
Finch,  sister  of  J.  C.  Davie,  deceased;  that  Edward  N.  Davie 
and  Mary  E.  Clement,  as  heirs  at  law  to  Ashbourne  Davie, 
brother  of  J.  C.  Davie,  deceased,  are  entitled  to  have  and  re- 
cover of  and  from  the  defendant  two  thirds  of  one  fourth  of 
the  lands  in  controversy, — it  is  therefore  considered,  ordered, 
and  adjudged  by  the  court  that  the  plaintiffs  J.  D.  Garrison, 
A.  J.  Garrison,  Edward  Garrison,  M.  A.  Hallaman,  M.  Mc- 
Cutchen, and  H.  Q.  Finch  have  and  recover  from  the  defend- 
ant one  fourth  of  the  lands  in  controversy,  to  wit  (describing 
the  land);  and  that  the  plaintiff  Edward  N.  Davie  and  M.  E. 
Clement  have  and  recover  of  the  defendant  two  thirds  of  one 
fourth  of  the  above-described  tract  or  parcel  of  land,  and  all 
costs  herein  expended.  And  it  is  further  ordered  by  the  court 
that  this  cause  be  referred  to  R.  H.  McCulloch,  as  special 
master  herein,  who  is  directed  to  take  and  state  an  account  of 
the  amount  of  purchase-money  paid  or  expended  to  Louis  H. 
Weld  and  others  by  Caroline  M.  Davie,  at  the  surrender  to 
her  of  their  title  bonds;  also,  the  amount  of  taxes  paid,  and 
all  valuable  and  lasting  improvements  made  on  said  lands  by 
the  defendant  since  the  death  of  Mrs.  Caroline  M.  Davie;  also 
the  amount  of  the  reasonable  rental  value  of  said  land  and 
premises  from  the  year  1882,  inclusive,  to  date.  The  master 
is  further  instructed  to  charge  J.  D.  Garrison,  A.  J.  Garrison, 
and  Edward  Garrison,  and  M.  A.  Hallaman,  Mrs.  M.  Mc- 
Cutchen, and  H.  Q.  Finch  with  such  pro  rata  or  proportional 
part  of  the  one  thousand  dollars  received  by  their  mother, 
Elizabeth  A.  Finch,  as  the  value  of  the  land  herein  recovered 
by  them  bears  to  the  interest  she  was  entitled  to  in  the  whole 
estate,  both  real  and  personal,  of  J.  C.  Davie,  with  six  per 
cent  interest;  also  to  charge  M.  E.  Clement  with  such  pro  rata 
part  of  the  $333  received  by  her  as  the  value  of  the  land  re- 
covered by   her    bears  to  her  entire  interest,  real  and  per- 
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■onal,  m  nid  estate  of  J.  CL  Ihwm,  wHh  aix  per  cent  iiili  nat^ 
and  r^oi  at  tlie  aezft  tatm  ef  lliia  eboii." 

V:  JL  Gm^  aa^  &  &  CSKfai^  for  the  appeOanfa. 

Orwarafifji^  GL  J.  Tlie  n^t  of  appeal  is  fimited,  in  graeral, 
tafinal  jndgBeBtefaiid  does  noC  extend  to  infnloeiitaKyovdcn: 
Jfeyafto  1fmlewmnt€tcR.JLC^39AA.«L  Theolgectof the 
liawtetinn  is  to  ptesent  the  whole  eaose  here  for  detennination 
m  a  flii^^  appeal,  and  thos  ptcumt  the  nnneeeenuy  cxpenas 
and  ddaj  of  repeated  ^^eahL  A  judgment  io  eqiiitj  is  un- 
ardiaarilf  to  be  interioentorf  whm  inqmrj  aa  to 
of  hnr  or  fiMt  is  direeted  preparatorf  to  a  final  adjodi- 
of  the  ne^of  tibe  parties:  Beebt  t.  Rmudl,  19  How. 
S3L  Bat  "where  Iht  decree  decides  the  ri^te  to  the  pn^ 
ertj  in  eontes^  and  diracte  it  to  be  ddireiod  up,  or  directe  it 
to  be  aold,  and  tihe  cwnplainawt  is  entitled  to  luiTe  it  carried 
into  imaMdiateeacBeiitaon,  the  decree  nraat  be  xegarded  aa  final 
to  that  extent^  althoi^  it  may  be  neeeamy  fior  a  fortho'  de- 
cree to  adjust  tibe  account  betwmn  the  partJes":  Forgay  r. 
Crerad,  6  How.  206;  TUw^mm  ▼.  Am,  7  WalL  342L  The 
^peal  is  allowed  in  sodi  caaes  to  prevent  irreparable  injury 
pfiwliiie  Hm  wmL  tt  is  allowed  alsoiHiere  a  distind  and  eev- 
onUe  brands  of  tihe  eanre  is  finally  determined,  although  the 
snit  knot  ended:  Stole  ▼.  AUO,  23  Ark.  601;  Jfitekot  ▼.  Dwaii, 
fSAdLlSL  Bat  the nmnjCJiaeaiyqilittingrf causes  by conrto 
of  dnaeery  creates  confiwinn  and  difficulty  in  practice,  and  ia 
condemned:  Tmcttr  w.  TeO,  25  Ark.  431;  fficis  r.  Hogmm,  36 
Aik.  29B;  Dmie  t.  2%yBf,  37  Ark.  228;  Forgay  r.  Ctmnd,  6 
HOW.908L 

Li  tlnscsse^  while  the  decree  takes  flie  fiirm<^  a  final  order 
in  adjndieatii^  die  parties^  proportionate  interesto  in  the  land, 
it  is  apparent  that  tiie  court  has  not  fblly  adjudicated  that 
bnndi  of  die  cause.  The  relative  intereste  vi  the  paaiieB  in 
the  land  haa  been  aaeertained  and  determined,  but  the  cause 
is  rrtained  with  a  rrference  to  a  master,  who  is  directed  to  re^ 
port  at  a  subsequent  term,  and  the  court  is  yet  to  detomine, 
upon  die  comii^  in  of  die  r^ort^  what  amounto  shall  bs 
char]ged  as  Bens  upon  the  several  intCTests,  and  wbethra'  there 
shall  beassleof  some  of  the  intereste  toaatisfy  the  aameu 
The  deoee  does  nci  direct  ite  execotioD,  but  IoAb  to  farther 
judicial  action  bejnre  that  event.  The  plaiotiffii  can  soffiR' no 
injury  by  awaidi^  the  termination  of  die  litigation. 

The  first  sabdiirisisB  of  section  1265  of  Hansfidd's  Digest 
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does  not  undertake  to  grant  the  right  of  ^^>eal  from  an 
interlocutory  order,  bat  prorides  only  what  the  law  was  with- 
out it,  that  Boch  an  order  can  be  reriewed  on  appeal  from  the 
final  judgment.  The  appeal  is  premature:  Caeea  ifra;  Cdks 
▼.  ffamUt,  44  Ark.  344;  Barita^ton «fe.  JTy  Ca.  w.8immm§,Va 
U.  &  52;  Gn^  ▼.  Poiaarr,  9  CaL  631 
Appeal  dismiand. 

Jiimwaam  What  hat  aa AmAiaa  tmam. — At 
V.  ^fmt,  S  flk  331$ 
Ml  H.  C  4SZ;  ffmm^r 
;  aay  W  Md  to  W  «M  tkid  ( 
HiiaiiM  whkk  tito  Uw  > 
— bJTt  Mtfr  rf  lh> 

TWz.  34;  tt  An.  Dw.  51^    Aa  afpad  wS  Mi  fia 
MM  tr.  **%  77  GU.  «• 
I'n;  m  lad.  121;  yatfaw  ▼.  Mtftn.  ISD  lad.  fl 
▼.  Dm^  7S  lava.  STS;  JSiv  t.  Manm,  1«7  B.  T.  fiiS;  Lmm  t. 
H.  a  181;  —I— it  iilii    'ill  th»< 

af  «M«rMraaf  tkafBrtHKOoHirfv.  Aiftr.  9SN.CS3L    Aj 
top^aaatoiiMtaaefcaaadjiiiiiiri    af  thai^laaf  awitaitfcatUi 
agyallfcarfiM.  Biiiai  ▼.  IMh  J'i^  A.  Cfc, «  Mki.  3WL 
ba  tokm  fraa  a  iaal  jMcmh^  aifia  ik  1 
/V«aewi^  7S  GbL  SSi;  Omb  T.  Ona^  Aa^  IC  Cy.  3M;  JbM  T.  Oaea^  77 
Iowa,  17X 
OauB^  WaAV  wat  b8  Ahvaua 

■paaapkakik] 
eW  AM^7SGbL4lt.  Thai 
aaat^or  a^wlMaik 
thataatial  i%fc»  af  tha  aji  iliiali  Mmtm  9.  /Ijf  iX  Mi  M.  a 
▼.  Fmler,  «  K.  C  MS;  AMk  v.  Oiail.  74  Iwm.  SMs  C^|b  ▼. 
lovm,  33;  JTcDmcC  ▼.  radkrm  ilCL  Jiyh^  Ml  H.  C  «§;  Bm 
rorb  T.  ilM»  13  Wm,  ISl;  /JkHnd  ▼.  iVaaMi.  81  CU.  SOC;  15  Ail  Si. 
Kap.  44;  (Miy  t.  riiiiili  Ohb^  1€  Or.  S44.  For  ardcrs  tkak  ata  a^ 
pwbbkw  aa*  Vmrn  graiiiiirr  v.  JtmeK,  S  HOI.  373;  41  Aa.  Dae.  793^ 
Pimet»f9  T.  Htm^mm,  3  Strah.  383;  43  Aa.  Dee^  833;  IWtfc  Jf  i  jT  i<c 
OsL  ▼.  rafcr^  ate.  CV.  4  Nav.  218;  37  Aai.  Dec  8Ble  Smftm  «.  i^atw 
<vi.  31  lad.  1;  33  Aa.  Dae.  577;  A«Ur  t.  Aa^  2  Kaa.  M3e  SS  Aa.  Daa. 
4M;  6tpi«tT.  JkmHm,  10 Mi—.  188;  88  Aa.  Daa.  JBL  IkaMlavii^ar- 
4efakATa  haaalwM  tofcaana  ■p|iilitli  Am avdar  abilcaK  aat  paitaafa 
%^.8biijW.38Mafa.  117;  Wtldk  t.  ft^iaa.  2g  Hak.  188; 
V.  BraNn^E;  48  GO.  30;  #Ubr  ▼.  Adbari  73  Wia.  373;  fiteaa  v. 
76<>L  383;  aa  artar  gtaati^aa  la^a  hinfc  torn  pagaaad  tita 

13a;  aa  ordv  daMabaiag  ^ba  palitiaM  af  aa  : 

fartaas  11  0bL312:aa 

aaaatB  ia  a  aaaplaia»,  tba  aaaato  fcaiag  aahaHatiaHy  agfca;  Aaav  v.  Wml 

fidk  cto.  l:  A:  C^  74  Wia.  447;  aa  ardarialaaiag  to  aliika  «ia»  • 

fcr  fiiiil  — ■    ftiimi  ▼.  8tofaa.  72  Wia.  214;  aa  ai^ 

aawartoai  I'lriii  ia  ■■ihiiij  Vf  tfca  aw*toa  at  aa 

^airiag  Aa  iaaolTaak  to  laaww  witoia  a  aartaa  tiaa:  fWaa  «.  f^ia,  71 
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Md.  506;  an  order  refusing  to  strike  out  an  answer:  National  etc.  Batik  r. 
Cargill,  39  Minn.  477;  an  order  setting  aside  a  decree,  and  permitting  a  de- 
fendant to  plead  to  an  answer  filed  by  a  co-defendant:  Cockle  Sepai-aior  Mfg, 
Go.  V.  Clark,  23  Neb.  702;  an  order  in  a  proceeding  to  have  a  homestead  ap- 
praised at  the  instance  of  a  judgment  creditor:  Brown  v.  Starr,  lb  Cal.  163; 
an  order  refusing  to  compel  a  clerk  of  court  to  pay  over  certain  funds  in  hi» 
hands  belonging  to  the  estate  of  a  deceased:  Potens  Estate,  72  Cal.  576;  an 
order  refusing  to  vacate  an  order  for  a  new  trial:  Larkin  v,  Larkln,  76  Cal. 
323;  an  order  refusing  to  entertain  a  motion  for  taxing  fees  in  an  attachment 
suit:  Oreelm  v.  Shumway,  73  Cal.  263;  an  order  denying  a  motion  to  hear  again 
a  motion  for  a  new  trial,  the  latter  motion  having  been  denied  sixty  days  or 
more  before:  Romine  v.  Cralle,  80  Cal.  626;  an  order  issued  in  supplementary 
proceedings,  forbidding  the  execution  defendant  to  transfer  any  of  his  prop- 
erty whereby  the  plaintiff  might  be  hindered  in  satisfying  his  judgment:  Rule 
V.  Chimeer,  12  Col.  591;  an  order  denying  a  motion  to  vacate  the  appointment 
of  a  receiver,  and  to  require  him  to  pay  over  funds  held  by  him:  Boyd  v.  Cook, 
40  Kan.  675;  an  order  by  a  justice  of  the  peace,  requiring  a  garnishee  to  pay 
money  into  court:  Williams  v.  Biechler,  75  Wis.  .S09;  an  order  denying  a  mo- 
tion for  judgment  on  a  verdict:  Treat  v.  HiUa,  75  Wis.  265;  an  order  for  a 
judgment:  State  v.  Bechdel,  38  Minn.  278;  an  order  setting  aside  a  verdict 
and  granting  a  new  trial:  Fisk  v.  Henarie,  15  Or.  89;  Iron  Mountain  Bank  v. 
Armstrong,  92  Mo.  265;  an  order  declaring  a  recognizance  forfeited:  McGuh-e 
V.  State,  119  Ind.  499;  an  order  by  county  commissioners  for  the  construc- 
tion of  a  road  and  for  the  appointment  of  a  committee  to  apportion  the  ex- 
penses of  construction  upon  the  lands  benefited  thereby:  Tomlinson  v.  Peters, 
120  Ind.  237;  an  order  on  defendant  to  produce  his  books:  Cook  v.  Railway 
Co.,  75  Iowa,  169;  an  order  refusing  an  appeal  which  ought  not  be  allowed: 
Hardin  v.  Watson,  85  Tenn.  593;  an  order  refusing  to  set  aside  a  judgment 
or  vacate  another  order:  Ooyhinech  v.  Ooyhinech,  80  Cal.  409.  No  order  can 
be  appealed  from  until  it  is  entered  of  record:  Rose's  Estate,  72  Cal.  577. 
The  revised  statutes  of  Indiana,  1881,  authorizing  appeals  for  the  determina- 
tion of  reserved  questions  of  law  upon  an  abbreviated  record,  do  not  con- 
template an  appeal  from  a  ruling  of  the  court  before  a  final  judgment:  Tay-^ 
Iw  V.  County  Commiasioners,  120  Ind.  121. 


St.  Louis,  Ieon  Mountain,  and  Southern  Rail- 
way V.  Biggs. 

[52  Arkansas,  240.] 

Nuisakcb,  Limitation  in  Action  for.  —  When  a  nuisance  is  of  a  perma- 
nent character,  and  its  construction  and  continuance  are  necessarily  an 
injury,  the  damage  is  original,  and  may  be  at  once  compensated.  In 
such  case,  the  statute  of  limitations  begins  to  run  upon  the  construction 
of  the  nuisance. 

NciRANCE,  Limitation  in  Action  for. — Where  a  structure  is  permanent 
in  character,  and  its  construction  and  continuance  are  not  necessarily 
injurious,  but  may  or  may  not  be  so,  the  injury  to  be  compensated  in  a 
■ait  is  only  the  damage  which  has  happened,  and  there  may  be  as  many 
Bucoessive  recoveries  as  there  are  injuries.  In  such  case,  the  statute  of 
limitations  begins  to  run  from  the  happening  of  the  injury  complained 
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of.  This  rale  is  here  applied  in  an  action  to  recover  damages  for  the 
overflow  of  land,  caused  by  the  defective  construction  of  a  railway  em- 
bankment 

Action  to  recover  damages  sustained  in  1885,  through  the 
destruction  of  plaintiff's  levees,  fencing,  and  crops  by  an 
overflow  alleged  to  have  resulted  from  the  negligent  construc- 
tion of  a  railway  embankment  without  sufficient  openings  to 
permit  of  the  passage  of  water.  The  defendant  railway  com- 
pany built  the  embankment  for  its  road-bed,  in  1873,  through 
a  river  bottom  adjacent  to  the  land  of  plaintiflf.  When  con- 
structed, the  embankment  was  placed  above  the  overflow  to 
which  the  river  was  subject,  and  was  ever  afterwards  main- 
tained io  its  original  position.  Judgment  for  plaintiff,  and 
defendant  appealed. 

Dodge  and  Johnson,  for  the  appellant. 
Scott  and  Jones,  for  the  appellee. 

Sandels,  J.  The  alleged  nuisance  was  constructed  in  1873. 
Tlie  injury  complained  of  was  in  1885.  It  is  argued  by  the 
appellant  that  the  statute  of  limitations  began  to  run  against 
appellee  upon  the  construction  of  the  nuisance.  St.  L.,  /.  M., 
<fc  S.  R'y  Co.  V.  Morris,  35  Ark.  622,  and  Little  Rock  etc.  R'y 
Co.  V.  Chapman,  39  Ark.  463,  43  Am.  Rep.  280,  are  relied  on 
as  establishing  this  contention.  The  facts  in  those  cases 
make  them  clearly  distinguishable  from  this  case. 

The  rules  applicable  to  the  recovery  of  damages  for  the 
construction  and  continuance  of  nuisances  in  cases  of  this 
kind  are  stated  satisfactorily  to  this  court  by  numerous  au- 
thorities, as  follows:  Whenever  the  nuisance  is  of  a  per- 
manent character,  and  its  construction  and  continuance  are 
necessarily  an  injury,  the  damage  is  original,  and  may  be  at 
once  fully  compensated.  In  such  case,  the  statute  of  limita- 
tions begins  to  run  upon  the  construction  of  the  nuisance: 
St.  L.,  I.  M.,  &  S.  R'y  Co.  v.  Morris,  35  Ark.  622;  Little  Rack 
etc.  R'y  Co.  v.  Chapvian,  39  Ark.  463;  43  Am.  Rep.  280.  But 
when  such  structure  is  permanent  in  its  character,  and  its 
construction  and  continuance  are  not  necessarily  injurious, 
but  may  or  may  not  be  so,  the  injury  to  be  compensated  in  a 
suit  is  only  the  damage  which  has  happened;  and  there  may 
be  as  many  successive  recoveries  as  there  are  successive  inju- 
ries. In  such  case,  the  statute  of  limitations  begins  to  run 
from  the  happening  of  the  injury  complained  of:  Roberts  v. 
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Read,  16  East,  215;  2  Greenl.  Ev.  433;  L.  &  K  Ry  Co.  v.  Haysy 
14  Am.  &  Eng.  R'y  Cas.  284;  Troy  v.  Cheshire  R.  R.  Co.,  2a 
N.  H.  83;  55  Am.  Dec.  177;  Wood  on  Nuisances,  sec.  865; 
Wood  on  Limitations,  180;  Angell  on  Limitations,  800.  Thi» 
case  falls  within  the  latter  class. 
Affirmed. 


Nuisances  —  Statute  of  LmrrATioNS  in  Actions  for. — The  principle* 
of  law  applicable  to  nuisances  as  affected  by  the  statute  of  limitations  are 
correctly  stated  in  the  principal  case.  The  authorities  agree  that  when  th» 
original  act  creating  a  nuisance  to  land  is  permanent  in  its  nature,  and  is  at  onc» 
productive  of  all  the  damage  which  can  ever  result  from  it,  and  at  once  destroy* 
the  estate  for  all  practical  purposes,  so  that  when  the  act  is  completed  all 
the  damage  that  can  be  effected  thereby  is  consummated,  the  entire  damages- 
must  be  recovered  in  one  action,  and  the  statute  of  limitations  begins  to  run 
against  the  cause  of  action  from  the  time  of  the  complete  erection  of  th» 
nuisance:  Troy  v.  Cheshire  R.  R.  Co.,  23  N.  H.  83;  55  Am.  Dec.  177;  Pmoer* 
V.  Council  Bluffs,  45  Iowa,  652;  24  Am.  Rep.  792;  McConnel  v.  Kibbe,  2> 
111.  483;  Baldwin  v.  Oakaloosa  Oaa  Light  Co.,  57  Iowa,  51;  StodghiU  v. 
Chicago  etc.  R.  R.  Co.,  53  Iowa,  341;  Kansas  Pacific  R'y  Co.  v.  Mihlman,  IT 
Kan.  224;  Bieer  v.  Ottumwa  Hydraulic  etc.  Co.,  70  Iowa,  145;  Haisch  v.  Keokuk 
etc.  R'y  Co.,  71  Iowa,  606;  Krueger  v.  Orand  Rapids  etc  R.  R.  Co.,  51  Mich. 
142;  St.  Louis  etc  R'y  Co.  v.  Morris,  35  Ark.  622;  Little  Rock  etc.  R'y  Co.  ▼. 
Chnpman,  39  Ark.  463;  Chicago  etc.  R.  R.  Co.  v.  McAuley,  121  111.  160. 

What  constitutes  a  permanent  nuisance,  within  the  meaning  of  the  rule- 
given  above,  is  thus  defined  in  a  leading  case:  "  Wherever  the  nuisance  is  of 
such  a  character  that  its  continuance  is  necessarily  an  injury,  and  where  it 
is  of  a  permanent  character,  that  will  continue  without  change  from  any 
cause  but  human  labor,  there  the  damage  is  an  original  damage,  and  may  bo 
at  once  fully  compensated,  since  the  injured  person  has  no  means  to  compel 
the  individual  doing  the  wrong  to  apply  the  labor  necessary  to  remove  the 
cause  of  injury,  and  can  only  cause  it  to  be  done,  if  at  all,  by  the  expendi- 
ture of  his  own  means":  Troy  v.  Cheshire  R.  R.  Co.,  23  N.  H.  83-102;  55  Am. 
Dec.  177.  Under  the  rule  above  stated,  it  has  been  decided  that  upon  the- 
construction  and  putting  into  operation  of  a  railroad  all  damages  to  con- 
tiguous property  along  the  line  of  the  road,  present  and  prospective,  from 
the  location  and  operation  thereof,  are  immediately  recoverable,  and  must 
all  be  included  in  one  action,  and  if  the  action  is  not  brought  within  th» 
period  of  the  statute  of  limitations,  the  recovery  of  any  sum  will  be  barred; 
Chicago  etc.  R.  R.  Co.  v.  McAuley,  121  111.  160;  C/iicago  etc  R.  R.  Co.  v.  Loeb, 
118  111.  203.  So  the  statute  of  limitations  applies  to  actions  against  a  rail- 
road company  for  overflowing  land  by  the  building  of  a  levee,  and  commences 
to  run  as  soon  as  the  levee  is  completed:  St.  Louis  etc.  R'y  Co.  v.  Moriis,  35^ 
Ark.  622;  or  where  a  railroad  company  builds  a  permanent  dam  across  a 
river,  which  as  soon  as  constructed  causes  the  water  to  flow  back  on  the  in- 
jured party's  lands,  the  same  rule  applies:  Bizer  v.  Ottumwa  Hydraulic  etc 
Co.,  70  Iowa,  145. 

Where  the  erection  of  an  embankment  for  a  railway  closes  the  natural, 
channel  of  the  stream,  and  diverts  the  water  from  a  tract  of  land,  the  injury 
caused  to  the  land  thereby  is  permanent.  For  it,  all  damages  resulting  there- 
from may  be  at  once  recovered  in  one  action,  against  which   the   statute  of' 
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fimitationt  begins  to  ran,  upon  the  eompletion  of  the  embankment:  Btodg- 
hill  ▼.  Chicago  etc  JL  R  Co.,  53  Iowa,  341.  So  where  a  railroad  cnta 
a  passage  through  its  einl)ankment  to  allow  the  escape  of  surface  water, 
an  action  for  damages  caused  by  the  insufficiency  of  the  outlet  is  immedi* 
ately  sustainable,  and  the  statute  of  limitatiuiis  at  once  commences  to  run, 
though  the  insufficiency  of  the  opening  is  not  discovered  until  afterwards: 
Haiseh  T.  Keokuk  ete.  B'jf  Co.,  71  Iowa,  606.  '^Miere  a  city  has  constructed 
a  ditch  along  a  street  in  front  of  complainant's  property  in  such  a  negligent 
manner  that  his  property  is  at  once  injured,  the  damage  resulting  is  origiuul 
damage,  for  which  the  right  of  action  at  once  arises:  Powers  v.  Council  Bluffa, 
45  Iowa,  652;  24  Am.  Rep.  792.  So  damages  from  the  erection  and  use  of 
gas-works  is  an  injury  of  a  permanent  character,  and  begins  when  the  works 
are  erected  and  in  use,  from  which  time  the  statute  of  limitations  begins  to 
ran  against  the  cause  of  action:  Baldwin  ▼.  Oakaloosa  0<u  LiglU  Co.,  57  Iowa, 
61. 

If  an  erection,  when  completed,  is  permanent  in  character,  but  not  neces< 
sarily  a  nuisance,  and  it  afterwards  becomes  one,  or  where,  though  a  nuisance 
at  the  time  of  eompletion,  it  is  a  continuing  one,  and  from  time  to  time 
gives  a  new  cause  of  action,  the  statute  of  limitations  begins  to  run  from  the 
time  when  the  injury  is  received,  and  not  from  the  time  of  the  completion 
of  the  erection.  In  other  words,  where  the  nuisance  is  transient  rather 
than  permanent  in  its  character,  the  continuance  of  the  injurious  acts  is 
considered  a  new  nuisance,  for  which  a  fresh  action  will  lie;  and  although 
the  original  cause  of  action  is  barred,  damages  may  be  recovered  for  the 
continuance  of  the  nuisance  within  the  period  of  the  statute,  and  where 
the  continuance  of  the  act  is  not  necessarily  injurious,  though  it  is  neces> 
sarily  of  a  permanent  nature,  and  it  may  or  may  not  be  injurious,  or  may 
or  may  not  be  continued,  then  the  injury  to  be  compensated  is  only  the 
damage  which  has  actually  happened  up  to  the  time  of  suit:  Troj/  v. 
Cheahire  R.  R.  Co.,  23N.  H,  83;  66  Am.  Dec.  177;  McConnel  v.  Kibbe,  29  IlL 
483;  Chicago  etc  B.  R.  Co.  v.  Mc.Auley,  1*21  111.  160;  Fell  t.  BenneU,  110  Pa. 
St  181;  Stadlery.  Orieben,  61  Wis.  500;  Ramsdale  ▼.  Foote,  55  Wis.  657; 
Miller  V.  Keokuk  etc  R'y  Co.,  63  Iowa,  680;  Colrick  v.  Swinburne,  106  N.  Y. 
603;  Athena  Mfg.  Co.  v.  Rucker,  80  Ga.  291;  InhabitanU  of  New  Salem  v. 
Eagle  MiU  Co.,  138  Mass.  8;    Valley  R'y  Co.  v.  Franz,  43  Ohio  St.  623. 

In  McConnel  Y.  Kiltjbt,  29  111.  485,  it  was  said:  "The  first  question  pre- 
sented by  this  record  is,  whether  an  action  accrues  by  the  couiiuuauce  oi  a 
nuisance;  whether  its  continuance,  distinct  from  its  creation,  is  a  cause  of 
action.  If  its  continuance,  without  reference  to  the  original  act  from  which 
the  nuisance  proceeds,  is  a  grievance  for  which  the  action  may  be  maintained, 
then  a  recovery  may  be  had  for  damai^es  growing  out  of  its  continuance,  al- 
though the  statute  of  limitations  may  have  barred  a  recovery  for  the  original 
wrongful  act."  Following  this  rule,  it  was  decided  that  although  a  dam  may 
have  remained  unchanged  for  twenty  years,  yet  if,  during  that  time,  it  caused 
the  filling  up  of  a  stream  and  the  plaintiff's  land  with  sand,  increasing  the 
height  of  the  water,  to  his  injury,  he  might  recover  damages  for  any  injury 
sustained  within  four  years  preceding  the  bringing  of  the  action:  AUteua 
Mfg.  Co.  v.  Rucker,  80  Ga.  291.  And  again,  that  as  against  a  cause  of  ac- 
tion for  damages  caused  by  the  water  flowing  through  a  ditch  wrongfully 
dug,  the  statute  begins  to  rnn,  not  from  the  date  of  digging  the  ditch,  but 
from  the  date  of  the  damage  caused  thereby:  Miller  v.  Keokuk  etc  R'y  Co.,  63 
Iowa,  680. 

If  a  railroad  company  constructs  its  track  upon  a  city  street,  without  oom* 
k         Am.  St.  Kkp.,  Vol.  XX.  —  la 
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pensating  the  owner  of  an  adjoining  lot,  and  in  so  doing  becomes  a  trespasser, 
after  which  another  company  acquires  the  track  under  foreclosure  proceed- 
ings, although  more  than  the  period  of  the  statute  of  limitations  has  elapsed 
after  the  tracks  were  laid  before  the  suit  is  commenced,  still  a  new  cause  of 
action  arose  when  the  last  company  assumed  to  maintain  the  track  without 
compensating  the  lot-owner,  and  this  is  not  barred  until  the  statutory  period 
elapses  from  that  time:  Harhach  v.  Des  Moines  etc.  R'y  Co.,  80  Iowa,  593. 
If  a  railroad  company  Builds  an  embankment  across  a  wide  creek  bottoui, 
and  a  culvert  over  the  creek,  so  that  all  the  surface  water  of  the  bottom 
must  flow  in  the  channel  of  the  creek,  but  the  culvert  is  not  of  sufficient  ca- 
pacity to  carry  ofif  the  water  thus  augumented,  and  the  land  of  an  adjoining 
owner  is  thereby  flooded,  and  the  damage  thus  caused  is  likely  to  be  of 
yearly  occurrence,  depending  upon  the  seasons,  so  that  the  damages  cannot 
be  estimated  when  the  embankment  is  completed,  the  statute  of  limitations 
does  not  begin  to  run  from  the  time  of  the  construction  of  the  embankment, 
but  from  the  time  that  the  injury  is  received:  Sullens  v.  Chicago  etc.  R'y  Co., 
74  Iowa,  659;  7  Am.  St.  Rep.  501.  In  a  similar  case,  it  was  also  held  that 
the  statute  of  limitations  does  not  begin  to  run  against  the  land-owner's 
right  of  action  for  the  unlawful  flowage  of  his  lands  until  he  has  been  in« 
jured  and  his  action  has  accrued,  notwithstanding  the  negligent  structure, 
and  other  acts  causing  the  overflow,  may  have  been  growing  and  working 
for  a  length  of  time  beyond  the  period  of  limitation:  Culver  v.  Chkaifo  etc. 
R'y  Co.,  38  Mo.  App.  130.  In  all  such  cases  the  land-owner  may  recover  for 
any  damagei  inflicted  within  the  period  of  the  statutory  limitation:  Seed  v. 
State,  108  N.  Y.  407;  Polly  v.  McCall,  37  Ala.  20;  Silaby  Mfg.  Co.  v.  Slate, 
104  N.  Y.  562;  Hardesty  v.  Ball,  43  Kan.  151;  Van  Orsdol  v.  Burlington  etc 
R'y  Co.,  66  Iowa,  470;  Valley  R'y  Co.  v.  Fram,  43  Ohio  St.  623;  Beat/i  v. 
Texaa  etc  R'y  Co.,  37  La.  Ann.  728. 

Every  continuance  of  a  nuisance  is  a  renewal  of  the  wrong,  and  actionable. 
Hence  it  is  a  continuing  nuisance  to  maintain  a  sewer  which,  when  the  rain 
falls,  throws  upon  the  lot  of  an  adjoining  owner  excrement,  disagreeable  to 
the  smell  and  hurtful  to  health;  and  an  action  for  damages  received  within 
the  period  of  limitation  will  lie,  although  the  sewer  was  dug  more  than  four 
years  before  the  suit  was  brought:  Reid  v.  City  of  Atlanta,  73  Ga.  523. 

The  diversion,  by  the  owner  of  land  on  which  is  a  spring,  of  the  water 
thereof  from  its  natural  channel,  whereby  the  lower  proprietor  is  deprived  of 
the  use  of  the  water  on  his  premises,  is  a  continumg  injury,  not  referable  ex* 
clusively  to  the  day  when  the  original  wrong  was  committed;  and  although 
that  was  more  than  six  years  before  the  commencement  of  the  suit  to  recover 
damages,  the  action  is  not  barred  by  the  statute  of  limitations,  except  as  to 
damages  which  accrued  prior  to  the  six  years:  Colrick  v.  SvAnburne,  103 
N.  Y.  503. 

To  an  action  for  damages  against  a  railroad  company  for  an  alleged  nui> 
sance,  consisting  of  the  jarring  of  a  house,  emitting  noxious  noises,  smells, 
and  smoke,  by  the  running  of  trains,  the  statute  of  limitations  cannot  avail 
as  a  defense,  since  the  acts  charged  are  continuous,  and  the  causes  and  efl'ects 
are  renewed  from  day  to  day:  Wergea  v.  St.  Louis  etc  R.  R.  Co.,  35  La.  Auu. 
641. 

Maintaining  a  public  nuisance  for  twenty  years  does  not  give  a  prescriptive 
right  to  continue  it;  and  a  person  who  sufi'ers  special  and  peculiar  damage 
from  it  may  maintain  an  action  against  the  one  who  continues  it,  althougli 
the  right  to  recover  for  the  injury  done  by  the  creation  of  the  nuisance  is 
barred  by  the  statute  of  limitation,  provided  the  injury  sued  for  is  received 
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within  the  period  of  limitation:  InhahUanU  of  New  Salem  v.  Eagle  Mill  Co.,  133 
Mass.  8.  Thus  mere  delay  in  commencing  suit,  or  even  acqaiescence  in  the 
act  of  the  defendant,  unless  an  equitable  estoppel  is  created  thereby,  or  un- 
less he  has  gained  a  prescriptive  right  to  maintain  the  nuisance,  will  not  bar 
the  injured  party  of  his  right  to  maintain  suit  for  damages,  and  to  abate  a 
<lam,  causing  the  overflow  of  his  lands,  as  a  continuing  and  existing  nuiflanee: 
MueUar  t.  Fruea,  36  Minn.  273. 


McQuEBNT    V.    PhCENIX    INSURANCE    CoMPANY. 

[52  Abkansa^s,  257.] 

IVSTTBAHCK  —  Whkn  CoNTRAcrr  IS  ENTIRE. — The  general  rule  applies  to 
insurance  policies,  that  where  the  amount  of  insurance  is  apportioned  to 
distinct  items,  but  the  premium  paid  is  gross,  the  contract  is  entire. 

iBgimANCK  —  Whkn  Contbact  13  Entire. — Where  an  insurance  policy 
provides  that  "if,  during  this  insurance,  the  premises  shall  become  va- 
cant or  unoccupied,  then,  so  long  as  the  same  shall  remain  vacant  and 
unoccupied,  this  policy  shall  cease  and  be  of  no  force,"  and  the  property 
insured  for  separate  sums,  in  consideration  of  the  payment  of  a  gross 
premium,  consists  of  two  houses,  thirty  feet  apart,  in  the  same  iuclos- 
nre,  one  of  which  was  occupied  as  a  residence,  the  other  vacant,  at  the 
time  of  loss,  the  premises  insured  consist  of  both  houses  within  the 
meaning  of  the  policy,  and  the  policy  is  not  suspended  so  long  as  either 
of  them  is  occupied. 

L.  Leatherman,  for  the  appellant. 

Hemingway,  J.  The  appellant  brought  suit  against  the 
appellee  upon  a  policy  of  insurance,  whereby,  in  consideration 
of  a  stated  premium,  it  insured  him  against  loss  by  fire,  in  the 
«um  of  one  thousand  dollars,  the  amount  being  apportioned 
as  follows:  six  hundred  dollars  upon  a  residence,  and  four 
hundred  dollars  upon  a  frame  house  held  to  let.  It  was  al- 
leged and  admitted  that  both  houses  were  destroyed  by  fire 
<luring  the  term  of  the  policy. 

The  policy  contained  the  following  clause:  If,  during  this 
insurance,  the  above-mentioned  premises  shall  become  vacant 
or  unoccupied,  or  if  the  occupation  or  the  possession  of  such 
premises  is  changed,  except  as  herein  specially  agreed  to  in 
writing  upon  this  policy,  then  and  from  thenceforth,  so  long  as 
the  same  shall  continue  vacant  or  unoccupied,  or  shall  be  so 
appropriated,  applied,  or  used,  this  policy  shall  cease  and  be 
of  no  force  and  effect." 

The  two  houses  covered  by  the  policy  were  about  thirty  feet 
apart,  and  in  the  same  inclosure.  At  the  time  of  the  fire  one 
was  occupied  by  the  assured  as  a  residence,  while  the  other 
was  unoccupied. 
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The  company  paid  the  loss  on  the  residence,  but  declined 
to  pay  the  loss  on  the  other  house,  because  it  was  vacant;  the- 
assured  instituted  this  suit  to  recover  the  loss  upon  the  latter 
house.  The  controversy  depends  upon  the  construction  of  the 
clause  recited. 

The  appellant  contends  that  the  two  houses  comprised  the 
premises  within  its  meaning,  and  that  the  premises  were  oc- 
cupied 60  long  as  either  house  was  occupied. 

The  appellee  contends  that  each  house  comprised  separate 
premises  within  its  meaning,  and  that  upon  either  house  be- 
coming vacant,  the  insurance  upon  it  was  suspended.  The 
court  sustained  the  contention  of  appellee,  and  this  raises  the 
only  question  presented  for  our  consideration. 

The  appellee  insured  two  houses  for  separate  sums.  The 
consideration  paid  was  a  gross  sum.  The  rate  of  insurance 
is  not  disclosed;  whether  it  was  the  same  upon  each  house,  or 
diflferent,  does  not  appear. 

The  construction  of  this  and  similar  clauses  in  policies  of 
insurance  have  often  received  judicial  consideration,  and  there 
18  perhaps  no  question  upon  which  the  conflict  between  differ- 
ent courts  is  more  clearly  defined.  An  examination  satisfies 
us  that  the  cases  decided  in  different  courts  cannot  be  har- 
monized, and  we  have  attempted  to  ascertain  and  follow  those 
most  in  consonance  with  correct  principle. 

The  learned  judge  who  tried  this  cause,  following  one  line 
of  decision,  seems  to  have  considered  that  the  clause  should 
be  construed  in  the  same  way  in  this  contract  as  a  like  pro- 
vision would  be  construed  in  a  several  policy  on  each  of  the 
subjects  insured;  in  other  words,  that  the  contract,  though 
entire  in  form,  is  divisible  in  substance.  That  it  was  compe- 
tent for  the  parties  to  make  such  a  contract  is  conceded.  That 
they  so  intended  is  not  obvious  from  the  clause  under  consid- 
eration. The  natural  significance  of  the  terms  employed  is, 
that  it  the  entire  premises  should  become  vacant,  the  entire 
policy  should  cease  during  such  vacancy.  If  the  parties  had 
intended  to  make  a  separate  contract  as  to  each  subject  of  the 
contract,  their  purpose  might  have  been  easily  accomplished 
by  saying  that  if  the  premises  or  any  part  thereof  should  be- 
come vacant,  the  insurance,  pro  tanto,  should  cease.  Such 
intention  is  often  so  manifested  in  similar  policies,  and  we  see 
no  reason  why  it  would  not  have  been  done  in  this  case,  if  it 
had  been  entertained. 

Mr.  Parsons  says:  "  If  the  consideration  to  be  paid  is  single 
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«nd  entire,  the  contract  must  be  held  to  be  entire,  although 
the  subject  of  the  contract  may  consist  of  several  distinct  and 
wholly  independent  items":  2  Parsons  on  Contracts,  519; 
Johnson  V.  Johnson^  3  Bos.  &  P,  162;  Miner  v.  Bradley,  22 
Pick.  457. 

In  the  case  of  MeClurg  v.  Price,  59  Pa.  St.  420,  it  is  said: 
*'  If  the  consideration  is  single,  the  contract  is  entire,  whatever 
the  number  or  variety  of  the  items  embraced  in  its  subject." 

Our  attention  is  called  to  no  case  in  which  the  correctness 
■of  this  statement  of  the  general  rule  is  denied  or  questioned. 
It  has  been  stated  and  approved  by  many  authors  and  courts. 

But  it  is  said  that  "  a  policy  of  insurance  is  a  contract  so 
^iflferent  from  those  in  which  these  general  rules  have  been 
laid  down,  that  it  is  doubtful  whether  they  can  be  applied  to 
this  peculiar  contract,  or  in  what  manner  the  application  of 
them  should  be  made":  Quarrier  v.  Peabody  Ins.  Co.,  10  W. 
Va.  530;  27  Am.  Rep.  582.  In  what  the  difference  consists, 
or  why  those  general  rules  which  the  wisdom  of  our  jurispru- 
dence has  formulated  to  govern  in  the  consideration  of  con- 
tracts should  not  be  applied  in  construing  insurance  policies, 
is  not  stated,  nor  apparent  to  us.  We  can  see  no  good  reason 
why  a  contract  which,  if  made  between  individuals,  would  be 
entire,  should  be  divisible  if  made  between  au  individual  and 
an  insurance  company. 

Mr.  Wood  and  Mr.  May  each  seemed  to  think  that  the  gen- 
•eral  rule  applies  to  insurance  policies,  and  that  where  the 
amount  of  insurance  is  apportioned  to  distinct  items,  but 
the  premium  paid  is  gross,  the  contract  is  entire:  May  on 
Insurance,  sees.  189,  277;  1  Wood  on  Insurance,  384. 

This  view  is  sustained  by  the  courts  of  last  resort  in  the 
•states  of  Maine,  Massachusetts,  Pennsylvania,  Maryland,  Vir- 
ginia, Wisconsin,  Michigan,  and  Minnesota.  It  receives  sup- 
port from  the  courts  of  New  Hampshire  and  Vermont,  although 
not  expressly  approved  by  them;  and  the  supreme  court  of 
West  Virginia,  in  a  case  much  like  the  one  before  us,  held  the 
contract  entire:  Day  v.  Charter  Oak  etc.  Ins.  Co.,  51  Me.  91; 
Lovejoy  v.  Augtista  Mut.  F.  Ins.  Co.,  45  Me.  472;  Richardson  v. 
Maine  Ins.  Co.,  46  Me.  394;  74  Am.  Dec.  459;  Friesmuth  v. 
Agawam  etc.  Ins.  Co.,  10  Cush.  587;  Lee  v.  Howard  F.  Ins.  Co.^ 
S  Gray,  583;  Gottsman  v.  Pennsylvania  Ins.  Co.,  56  Pa.  St.  210; 
D4  Am.  Dec.  55;  Fire  Ass^n  of  Phila.  v.  Williamson,  26  Pa.  St. 
196;  Associated  F.  Ins.  Co.  v.  Assum,  5  Md.  165;  Bowman  v. 
FrankHn  Fire  Ins.  Co.,  40  Md.  620;  Moore  v.  Virginia  Fire  Ins, 
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Co.,  28  Gratt.  508;  26  Am.  Rep.  373;  Hinman  v.  Hartford  F. 
Ins.  Co.,  36  Wis.  159;  Schumitsch  v.  American  Ins.  Co.,  48  Wis, 
26;  ^tna  Ins.  Co.  v.  Rash,  44  Mich.  55;  38  Am.  Rep.  228j 
Plath  V.  Minn.  etc.  Ins.  Co.,  23  Minn.  479;  23  Am.  Rep.  697^ 
McGowan  v.  People's  Mid.  F.  Ins.  Co.,  54  Vt.  211;  41  Am.  Rep, 
843;  Baldwin  v.  Hartford  Ins.  Co.,  60  N.  H.  422;  49  Am.  Rep. 
324;  Bryan  v.  Peabody  Ins.  Co.,  8  W.  Va.  605. 

Opposed  to  this  view  we  find  decisions  of  the  courts  of  last 
resort  in  the  states  of  New  York,  Illinois,  Missouri,  Kentucky, 
and  Nebraska,  and  the  decision,  before  referred  to,  in  Quarrier 
V.  Peabody  Ins.  Co.,  10  W.  Va.  530;  27  Am.  Rep.  582;  Merrill 
V.  Agricultural  Ins.  Co.,  73  N.  Y.  462;  29  Am.  Rep.  184;  Peoria 
etc.  Ins.  Co.  v.  Anapow,  51  111.  283;  Phoenix  Ins.  Co.  v.  Law- 
rence, 4  Met.  (Ky.)  9;  81  Am.  Dec.  521;  Koontz  v.  Hannibal 
etc.  Co.,  42  Mo.  126;  97  Am.  Dec.  325;  Loehner  v.  Home  Mu- 
tual Ins.  Co.,  19  Mo.  628;  State  Ins.  Co.  v.  Schreck,  27  Neb. 
527. 

The  force  of  the  Kentucky  case  is  much  impaired  by  the 
fact  that  it  relied  on  the  case  of  Clark  v.  New  England  etc.  Ins. 
Co.,  6  Gush,  342,  53  Am.  Dec.  44,  which  has  never  been  fol- 
lowed in  its  own  state,  but  impliedly  overruled  in  several  later 
cases. 

The  New  York  supreme  court  had  held  such  contracts  en- 
tire before  the  case  of  Merrill  v.  Agricultural  Ins.  Co.,  73 
N.  Y.  462,  29  Am.  Rep.  184,  was  decided:  Smith  v.  Empire  Ins. 
Co.,  25  Barb.  497;  and  since  then  the  superior  court  of  the 
state  has  held  such  a  contract  entire:  45  N.  Y.  Super.  Gt.  402. 

The  decision  of  Merrill  v.  Agricultural  Ins.  Co.,  73  N.  Y.  462, 
29  Am.  Rep.  184,  is  placed  upon  the  fact  that  there  was  a  sep- 
arate valuation  of  the  subjects  of  insurance.  It  is  more 
reasonable,  we  think,  to  hold  that  the  sole  effect  of  the  appor- 
tionment of  the  amount  of  insurance  to  the  different  subjects 
insured  is  to  limit  the  extent  of  the  insurer's  risk,  upon  each 
item,  to  the  amount  named.  It  cannot  be  said  to  make  a 
several  contract  as  to  each  subject  of  insurance,  for  a  consid- 
eration is  necessary  to  each  contract,  and  the  consideration 
being  in  gross,  there  is  no  way  to  apportion  it  to  the  several 
contracts  so  as  to  sustain  each  by  its  proper  consideration.  It 
would  not  do  to  apportion  it  according  to  the  amount  of  the 
risk  upon  the  different  items;  for  it  is  not  true  that  the  rates 
are  uniform,  but  they  vary  according  to  the  hazard  of  the  risk. 

This  court,  in  the  case  of  Jackson  v.  Jones,  22  Ark.  158,  held* 
a  contract  to  sell  fifteen  hundred  bushels  of  wheat  at  forty 
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cents  per  bushel  to  be  an  entire  contract.  There  the  subject 
of  the  contract  was  divisible,  and  the  consideration  apportion- 
able;  but  the  parties  had  manifested  a  desire  to  make  one 
contract,  and  not  fifteen  hundred,  and  the  court  declined  to 
substitute,  by  construction,  other  contracts  for  the  one  made 
by  them.  That  contract  was  much  more  favorable  to  the  con- 
tention of  the  appellee  than  the  one  we  are  considering.  Un- 
dertakings of  the  appellee  are  divisible,  and  might  be  the 
subject  of  several  contracts;  but  the  consideration  paid  by 
the  appellant  was  not  divisible  upon  any  basis  disclosed  by 
the  contract,  and  there  could  not  be  a  division  into  several 
contracts  unless  there  could  be  an  apportionment  to-each  of 
its  consideration. 

Determined  by  the  ordinary  rules,  this  contract  was  entire. 
We  see  no  reason  why  it  should  be  determined  by  any  other 
rule.  As  it  was  entire,  the  two  houses  comprised  the  prem- 
ises, and  so  long  as  one  of  them  was  occupied,  the  policy  was 
not  suspended. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  triaL  

Fibs  Insubavob  —  Ewtirbtt  ow  thb  Contrapt.  — As  to  when  a  contract 
of  insurance  covering  two  or  more  buildings  is  divisible,  and  when  not,  see 
Loomit  7.  Rodiford  Ins.  Co.,  77  Wis.  87;  ante,  p.  96,  and  note. 


Apel  v.  Kelsey. 

[52  Arkansas,  341.] 

Pbobatx  Court,  JuDOMXirr  or,  cannot  bb  Colijitbrallt  Attackbd. — 
The  probate  court  of  Arkansas  is  a  court  of  superior  jurisdiction;  all 
presumptions  are  in  favor  of  its  action;  and  all  irregularities  in  the  ex- 
ercise of  its  jurisdiction,  rightfully  acquired,  are  cured  by  final  judgment, 
and  that  is  not  open  to  collateral  attack. 

Executors  akd  Administrators  —  VALiDmr  of  Private  Sale  o»  Land.  — 
Private  sale  of  land  of  a  decedent  by  his  administrator,  upon  order  of 
the  probate  court,  for  the  payment  of  the  decedent's  debts,  is  not  void 
when  confirmed. 

Ejectment  by  Kelsey  to  recover  possession  of  land  sold  by 
an  administrator  at  private  sale,  under  order  of  the  probate 
court,  to  pay  the  debts  of  the  administrator's  intestate.  The 
sale  was  confirmed  by  the  probate  court,  and  a  deed  made  to 
one  Mills,  under  whom  Kelsey  claims.  On  the  trial,  the  de- 
fendant, Apel,  objected  to  the  admission  of  the  administrator's 
deed  in  evidence,  and  raised  the  question  of  the  validity  of  tha 
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private  sale.     His  objections  were  overruled,  and  judgment 
rendered  for  plaintiff,  and  Apel  appealed. 

Bell  and  Bridges,  for  the  appellant. 

P.  C.  Dooley,  for  the  appellee. 

Sandels,  J.  The  jurisdiction  of  probate  courts  in  the  mat- 
ter of  sales  of  lands  of  deceased  persons  has  often  been  the 
subject  of  investigation  and  decision  by  this  court.  It  has 
often  been  held  that  the  court  is  one  of  superior  jurisdiction; 
that,  as  such,  its  judgments  are  proof  against  collateral  attack; 
and  that  all  irregularities,  in  the  exercise  of  a  jurisdiction  once 
rightfully  acquired,  are  cured  by  its  final  judgment.  It  is  held 
that  the  court  acquires  jurisdiction  of  the  res  by  the  grant  ol 
administration,  and  that,  upon  the  filing  of  a  proper  petition, 
the  power  to  order  a  sale  is  absolute.  It  is  in  the  exercise  oi 
this  power  that  gross  and  palpable  violations  of  the  statute, 
courteously  called  "irregularities,"  most  frequently  occur.- 
The  court  being  of  superior  jurisdiction,  all  presumptions  are 
in  favor  of  the  propriety  of  its  action,  and  ordinarily  no  relief 
is  attainable  against  its  judgments  and  orders  except  by  ap- 
peal. But  no  one  can  appeal  except  he  have  himself  made  a 
party  to  the  proceeding  in  the  probate  court.  When  an  ad- 
ministrator desires  to  sell  land,  he  is  required  to  give  notice 
by  publication  of  his  intended  application.  This  is  to  enable 
persons  interested  to  make  themselves  parties,  contest  the  ap- 
plication, if  they  see  proper,  and  appeal  from  the  order,  if  ad- 
verse to  them.  Yet  it  is  held  that  failure  to  give  such  notice 
is  but  an  irregular  step  in  the  exercise  of  jurisdiction,  and  is 
cured  by  confirmation.  So  it  is  required  that  publication  be 
made  of  the  time,  place,  and  terms  of  such  sale  when  ordered; 
but  failure  to  give  such  notice  is  held  to  be  an  irregularity, 
which  is  cured  by  confirmation.  Want  of  notice  being  but  an 
irregularity,  we  are  unable  to  see  what  additional  "  sanctity 
doth  hedge  about"  a  sale.  The  advantage  of  a  public  sale, 
when  no  one  save  the  administrator  knows  the  time  when  or 
place  where  it  will  transpire,  is  not  evident. 

It  is  impossible,  upon  principle,  to  distinguish  the  question 
here  presented  from  those  so  often  decided  heretofore;  and  in 
obedience  to  the  settled  doctrine  of  this  court,  fixing  the  char- 
acter of  the  probate  court,  and  the  effect  of  its  judgments,  we 
hold  that  a  private  sale  of  land  by  an  administrator,  upon 
order  of  that  court,  is  not  void  when  confirmed. 

In  this  particular  case  there  were  no  bad  results  to  the  es- 
tate of  Hall  from  this   method  of  sale.     The  land  brought 
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a  good  price,  and  the  administrators  appear,  in  all  things, 
to  have  acted  capably  and  in  good  faith.  But  upon  the  oc- 
casion of  holding  this  manifest  violation  of  the  law  legalized 
by  a  subsequent  order  of  confirmation,  we  think  it  proper  to 
flubrait  the  following  suggestions:  — 

The  construction  put  upon  the  constitutional  and  statutory 
powers  of  the  probate  court  has  gone,  we  think,  far  beyond 
the  intention  of  the  framers  of  either  constitution  or  statute. 
The  accretions  of  power  now  far  outweigh  the  original 
nucleus.  But  little  further  aggression  is  necessary  to  make 
the  action  of  that  court,  in  legal  contemplation,  infallible. 
This  should  not  be.  The  specific  powers  granted  these  courts 
by  law,  pursued  in  the  statutory  method,  are  ample  to  accom- 
plish the  object  of  their  being.  The  probate  judges  are  not 
required  to  be,  and  usually  are  not,  lawyers.  In  many  in- 
stances they  act  without  knowledge  or  consideration  of  the 
far-reaching  effects  of  what  they  do.  The  most  important  in- 
terests, the  guardianship  of  widows,  children,  and  estates,  are 
committed  to  their  superintending  care.  Some,  possibly,  are 
dishonest;  many  are  not  wise  or  discriminating.  Taking  into 
account  the  magnitude  of  the  property  interests  which  they 
have  in  charge,  these  courts  should  be  required  to  proceed  in 
exact  conformity  to  law,  instead  of  being  panoplied  by  the 
presumptions  which  attend  the  exercise  of  superior  jurisdic* 
tions  by  other  courts.  When  we  see,  day  after  day,  the  in- 
heritance of  infants  squandered  by  the  dishonesty  or  frittered 
away  by  the  incompetency  of  administrators,  and  see  these 
actions  irrevocably  legitimated  by  the  approval  of  facile 
courts,  we  submit  that  it  is  time  to  call  a  halt. 

The  courts  are  now  powerless.  Former  interpretations  of 
tlie  law  have  become  rules  of  property,  and  cannot  be  over- 
turned without  uprooting  the  titles  to  one  fourth  of  the  prop- 
erty of  the  state.  But  as  to  future  transactions,  it  is  the  power 
of  the  legislature  to  place  its  prohibition  upon  the  sins  of 
omission  and  commission  in  administration,  which  now  bank- 
rupt the  estates  of  the  dead,  and  send  dependent  widows  to  the 
work-house. 

We  earnestly  commend  the  subject  to  the  attention  of  the 
law-making  power. 

Aflfirmed.  

JupoMBNTS  OF  Probatk  Coukts.  —  Judgments  and  decrees  of  courts  of 
probate  are  not  impeachable  collaterally:  Klingensmith  v.  Bean,  2  Watts,  486; 
27  Am.  Dec.  328;  McDade  v.  Burch,  7  Ga.  559;  50  Am.  Dec.  407.  Compare 
«l8o  Goodwin  v.  Sims,  86  Ala.  102;  11  Am.  St.  Rep.  21. 
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Weak  v.  Gleason. 

[52  Arkansas,  S64.] 

Iknkesfer  —  LlABiLiTT  FOR  Baooaob.  —  Ao  innkeeper  ia  not  an  insarer  of 
the  safety  of  baggage  delivered  to  him  to  be  held  as  a  pledge  for  money 
loaned,  or  for  accommodation,  by  a  guest  after  he  has  severed  his  per- 
sonal connection  with  the  hotel  by  surrenderiag  his  room  and  paying 
his  hill. 

Bailment  —  Liability  for  Delivery  to  Stranger.  —  A  gratuitous  bailee 
who  delivers  the  subject  of  the  bailment  to  an  apparent  stranger,  with- 
out effort  to  verify  the  latter's  claim  to  the  property,  and  without  in- 
quiry  as  to  its  ownership,  is  liable  to  the  real  owner  for  the  value  of  the- 
goods. 

Action  by  Wear,  Boogher,  &  Co.  against  L.  D.  Gleason  to 
recover  the  value  of  a  trunk  and  contents  left  at  the  latter's 
hotel  by  one  Boddy,  the  traveling  salesman  of  plaintiffs, 
Boddy  was  a  guest  at  defendant's  hotel  on  August  19, 1887, 
After  paying  his  bill  he  asked  defendant  for  the  loan  of  twenty- 
five  dollars,  leaving  the  trunk  with  him  as  security.  Boddy 
than  gave  defendant  a  due-bill  for  the  twenty-five  dollars  re- 
ceived, and  defendant  ofi'ered  to  give  a  check  for  the  trunk, 
which  was  declined.  Boddy  gave  defendant  his  railroad  check 
for  the  trunk,  and  the  latter, sent  and  got  it.  Some  days  after- 
ward a  stranger  called  at  the  hotel,  and  pointing  out  Boddy's 
trunk,  said  it  was  his  and  that  he  wanted  it  sent  to  the  railway 
baggage-room  to  be  checked,  whereupon  defendant  complied 
with  his  demand,  and  the  trunk  was  not  afterwards  found. 
The  court  refused  to  instruct  that  the  trunk  was  held  by  de- 
fendant as  an  innkeeper.  Judgment  for  defendant,  and  plain- 
tifi"  appealed. 

U.  M  and  0.  B.  Rose,  for  the  appellants. 

Sanders  and  Watkins,  for  the  appellee. 

Per  Curiam.  There  is  no  evidence  to  show  that  Gleason 
received  the  trunk  in  the  capacity  of  innkeeper.  Boddy  had 
severed  his  personal  connection  with  the  hotel  by  surrendering 
his  room  and  paying  his  bill,  before  the  trunk  was  delivered  to 
Gleason.  It  was  subsequently  delivered  to  him  either  under 
an  understanding  that  it  should  be  held  as  a  pledge  for  money 
loaned  by  him  to  Boddy,  or  only  for  the  accommodation  of 
Boddy.  In  neither  case  would  the  extraordinary  liability  in- 
cident to  the  relation  of  innkeeper  and  guest  arise:  Bishop  on 
Non-contract  Law,  sees.  1172,  1180. 

If  the  defendant  became  a  gratuitous  bailee,  or  depositary 
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without  reward,  for  the  accommodation  of  Boddy,  as  the  jury 
might  well  have  found  from  the  evidence,  he  was  not  answer- 
able except  for  gross  neglect.  His  only  excuse  for  his  failure 
to  deliver,  on  demand,  the  trunk  deposited  with  him  was,  that 
he  had  delivered  it  to  a  third  person,  who  claimed  it  as  his 
own.  But  by  delivery  to  a  third  person,  the  bailee  deals  with 
the  subject  of  the  bailment  in  a  manner  not  warranted  by  the 
understanding  between  the  parties,  and  thereby  commits  a 
wrongful  act,  for  which  he  becomes  liable.  As  to  whether  an 
honest  mistake  by  a  gratuitous  bailee  in  the  identity  of  the 
owner,  or  of  the  property,  made  after  the  exercise  of  care  on 
his  part,  would  excuse  him,  is  not  presented  by  the  facts  in 
this  case.  The  delivery  by  Gleason  was  made  to  an  apparent 
stranger,  without  an  effort  to  verify  his  claim  to  the  property, 
and  without  inquiry  as  to  its  ownership.  He  thus  manifested 
a  culpable  indifference  to  the  safety  of  the  property  committed 
to  his  care,  which,  according  to  all  the  authorities  which  have 
come  to  our  notice,  makes  him  answerable  for  the  value  of  the 
goods:  Schouler  on  Bailments,  sees.  117,  118;  Edwards  on 
Bailments,  sees.  99,  162;  Nelson  v.  King,  25  Tex.  655;  Lhifour 
V.  Mepham,  31  Mo.  577;  Coykendal  v.  Eaton,  55  Barb.  193; 
Willard  v.  Bridge,  4  Barb.  361. 

In  view  of  this  fact,  the  evidence  does  not  warrant  the  ver- 
dict, and  the  judgment  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Innkeepers  —  Liability  tor  Bagoaob.  —  An  innkeeper  is  only  responsi. 
ble  for  property  lost  at  his  inn  when  the  party  losing  it  was  at  the  time  a 
gaest:  Touwm  r.  Havre  de  Gfrace  Bank,  6  Har.  &  J.  47;  14  Am.  Dec.  254; 
Ingallsbee  v.  Wood,  33  N.  Y.  577;  88  Am.  Dec.  409;  and  after  a  guest  has 
given  up  his  room  and  closed  his  connection  with  the  inn,  the  innkeeper  is 
liable  only  as  a  common  bailee  for  baggage  of  the  gnest  left  behind:  i/c- 
Daniels  r.  Rofmuon,  26  Vt.  316;  62  Am.  Dec.  574;  AtUler  v.  Peeplea,  60  Miss. 
819;  45  Am.  Rep.  423.     Compare  note  to  CuUer  v.  Bonney,  18  Am.  Rep.  135. 

BAiLMSiTTa  —  Delivery  to  Wrong  Persok.  —  A  misdelivery  of  prop- 
erty by  any  bailee  to  an  nnauthorized  person  is  of  itself  conversion  for  which 
the  bailor  may  maintain  an  action  of  trover:  Hall  v.  Boston  etc  B.  R.  Co.,  14 
Allen,  439;  92  Am.  Dec.  783. 


188  Robertson  v.  Read.  [Arkansas, 

EOBBRTSON    V.    ReAD. 

[52  Arkansas,  S81.] 
YuTDOB  AND  Vkndsb  —  Etfect  OF  BoND  FOB  TiTLE.  —  The  effect  of  giving 
a  bond  for  title,  upon  the  sale  of  land,  is  to  vest  in  the  vendee  the  equi- 
table title;  and  the  return  of  the  bond  to  the  vendor  by  a  third  person, 
without  the  knowledge  or  consent  of  the  vendee,  and  the  destruction  of 
his  note  for  the  unpaid  purchase-money,  will  not  extinguish  his  equitable 
title.  Hence  a  subsequent  purchase  of  the  land  by  such  third  person 
from  the  original  vendor  only  subrogates  the  former  to  the  latter's  rights, 
and  he  holds  merely  as  mortgagee,  and  not  as  owner. 

MORTGAQES  —  MoBTQAOEE's    RiOHT  TO   COMPENSATION   FOR    IMPROVEMENTS, 

AND  HIS  LiABiLiTT  FOR  Rent.  —  A  mortgagee  in  possession  of  land  is  not 
entitled  to  compensation  for  improvements  made  upon  the  mortgaged 
premises,  farther  than  is  necessary  to  keep  them  in  repair.  He  is  not 
entitled  to  pay  for  permanent  improvements  made  without  the  mort- 
gagor's consent,  and  is  chargeable  with  only  such  rent  as  the  land  would 
have  yielded  without  the  improvements. 

W.  S.  McCaiUf  and  Wells  and  Williamson,  for  the  appellant. 
W.  F.  Slemons,  for  the  appellees. 

Hemingway,  J.  This  is  a  suit  by  the  widow  and  heirs  at 
law  of  one  Bob  Robertson,  against  Brass  Robertson,  his 
brother,  to  establish  a  trust  in  a  tract  of  land. 

The  material  facts  of  the  case  are  as  follows:  In  1871  or 
1872  one  Thomas  Trotter  sold  the  land  to  Bob  Robertson,  on 
a  credit,  for  $600,  giving  his  title  bond,  and  taking  notes  for 
the  purchase-money,  bearing  interest,  until  paid,  at  ten 
per  cent  per  annum.  Bob  Robertson  entered  into  posses- 
sion and  occupied  the  land  as  a  homestead.  Brass,  who  was 
younger,  living  with  them.  Bob  paid  $160  on  the  notes.  In 
1874  he  fled  the  country,  leaving  his  wife,  children,  and 
brother  in  possession  of  the  land.  In  1875,  after  the  last  of 
the  purchase-money  notes  had  matured.  Trotter  notified  Brass 
that  unless  they  were  paid  he  would  proceed  against  the  land. 
Brass  procured  the  title  bond  from  Bob's  wife,  and  returned 
it  to  Trotter,  who,  intending  to  cancel  the  sale,  destroyed  it 
and  the  notes.  The  payment  made  by  Bob  liquidated  the 
interest,  but  did  not  reduce  the  principal  of  his  debt.  Brass 
and  Bob's  family  remained  upon  the  land  during  1875  as 
tenants  of  Trotter.  About  the  close  of  that  year  Trotter  sold 
the  land  to  Brass.  He  paid  part  of  the  price  in  cash,  and  gave 
his  notes  for  the  balance;  he  received  a  bond  for  title.  He 
subsequently  paid  the  notes.  It  does  not  appear  from  the 
evidence  that  Brass  acted  otherwise  than  in  good  faith,  either 
in  attempting  to  cancel  the  bond  to  Bob,  or  to  acquire  title  to 
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himself.  When  he  purchased,  there  was  due  on  BoVs  notes 
$660;  and  there  were  twenty  acres  of  the  land  in  cultivation, 
of  the  rental  value  of  three  dollars  per  acre  per  annum.  The 
land  is  not  shown  to  have  had  any  other  rental  value.  Brass 
subsequently  cleared  more  of  the  land,  and  made  other  im- 
provements; he  asks  that  he  be  paid  therefor  in  case  his  title 
fails. 

The  court  below  found  that  Brass  had  received  assets  from 
Bob  to  apply  on  his  notes,  which,  with  the  rents  received  by 
him,  was  sufficient  to  extinguish  them.  As  to  such  assets,  the 
testimony  is  very  indefinite  and  unsatisfactory,  and  we  cannot 
find  that  any  were  received  by  Brass  for  that  purpose. 

The  effect  of  the  title  bond  to  Bob  was  to  vest  in  him  an 
equitable  title  to  the  land,  and  to  retain  in  Trotter  the  legal 
title  as  security  for  the  purchase-money.  The  return  of  the 
bond  to  Trotter  was  made  without  Bob's  knowledge  or  con- 
sent; such  being  the  case.  Trotter  did  not  acquire  Bob's  title 
by  its  delivery  to  him  and  the  destruction  of  the  notes. 

When  Brass  took  possession  under  his  purchase  he  held,  not 
as  owner,  but  as  mortgagee,  being  subrogated  to  Trotter's  right 
as  such:  Teaver  v.  Eakin,  47  Ark.  528. 

A  mortgagee  is  not  entitled  to  be  paid  for  improvements 
made  upon  the  mortgaged  premises,  further  than  is  necessary 
to  keep  them  in  repair.  The  improvements  may  be  of  perma- 
nent benefit  to  the  estate,  but  unless  made  with  the  consent 
and  approbation  of  the  owner,  no  allowance  can  be  made  for 
them.  The  mortgagee  has  no  right  to  increase  the  burden  of 
redeeming.  If  he  chooses  to  make  improvements,  he  may  en- 
joy their  use  during  his  possession,  but  upon  redemption  they 
inure  to  the  benefit  of  the  estate:  Jones  on  Mortgages,  sec. 
1127. 

A  mortgagee  who  himself  occupies  the  premises,  especiriily 
if  they  consist  of  a  farm,  upon  which  money  and  labor  must 
be  bestowed  to  produce  annual  crops,  is  chargeable  with  such 
sums  as  are  a  fair  rent  of  the  premises:  Jones  on  Mortgages, 
sec.  1122;  but  he  should  not  be  charged  an  increased  rent 
caused  by  improvements  upon  the  land,  for  which  he  is  denied 
compensation.  Justice  is  done  by  charging  him  with  the  rent 
which  the  land  would  have  yielded  as  it  was  without  his  im- 
provements. To  the  extent  that  the  rental  value  is  increased 
by  them,  he  should  not  be  held  to  account:  Jones  v.  Fletcher, 
42  Ark.  456;  Tatum  v.  McLellan,  56  Miss.  352;  Jones  on  Mort- 
gages, sec.  1127,  and  cases  cited. 
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The  question  of  limitation  was  not  raised  by  the  pleadings 
of  appellant,  nor  considered  by  us. 

The  appellees  are  entitled  to  redeem  the  lands  upon  pay- 
ing to  appellant  the  amount  due  on  Bob's  notes.  He  should 
be  credited  by  the  sum  of  $660,  the  amount  due  on  the  notes 
when  he  purchased,  less  $60,  the  rent  for  1875,  with  interest 
from  January  1,  1876,  at  ten  per  cent  per  annum;  but  he 
should  be  charged  with  the  sum  of  $60  for  the  rent  of  the  land 
for  each  year,  beginning  with  1876,  which  should  be  credited 
at  the  end  of  each  year  on  the  amount  due  him.  If  the  ap- 
pellees pay  the  sum  so  due  him,  they  are  entitled  to  have  the 
title  vested  in  them ;  if  they  fail  to  pay  it  within  a  reasonable 
time,  the  land  should  be  sold  to  satisfy  it. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
decree  and  proceedings  thereunder  in  accordance  with  the 
law  as  herein  declared.  

MoRTOAOBS  IN  POSSESSION,  RiGHT  TO  IMPROVEMENTS. — ^A  mortgagee  in 
possession  is  entitled  to  compensation  for  only  such  improvements  made  upon 
the  mortgaged  premises  as  are  necessary  to  keep  the  same  in  repair:  OillU  v. 
Martin,  2  Dev.  £q.  470;  25  Am.  Deo.  729;  De^oey  r.  Broumell,  M  Vt.  441;  41 
Am.  Eep.  852. 


Railway  v.  Dick. 

[52  Arkansas,  402.] 
Railroads — Liabiutt  fob  Killing  Stock  —  Burcek  of  Proof.  —  A 
railway  company,  by  permitting  cotton-seed  to  accumulate  on  or  about 
its  track,  is  under  obligation  to  maintain  reasonable  care  to  prevent  ia- 
jury  to  stock  attracted  thereby,  and  if  an  animal  is  killed  while  feeding 
on  such  seed,  the  company  must  assume  the  burden  of  proving  that  it 
exercised  reasonable  care  to  prevent  the  killing. 

Action  to  recover  for  the  killing  of  an  animal  by  a  railroad 
train  while  such  animal  was  feeding  on  cotton-seed  on  the 
railway  company's  track.  A  cotton-seed  house  was  situated 
within  two  or  three  feet  of  the  railway  track,  and  in  loading 
the  seed  from  the  house  into  cars  belonging  to  the  defendant 
company  a  considerable  quantity  of  the  seed  had  accumu- 
lated on  the  track.  Judgment  for  plaintiff,  and  the  defend- 
ant compsMKf  appealed. 

O.  W.  Shinn,  for  the  appellant. 

Per  Curiam.  The  company,  having  permitted  cotton-seed 
to  accumulate  on  or  about  its  track,  was  under  obligation  to 
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maintain  reasonable  care  to  prevent  injury  to  stock  attracted 
thereby:  Jones  v.  Nichols,  46  Ark.  207;  Kansas  City  etc.  Wy  Co. 
V.  Kirksey,  48  Ark.  366;  Grafton  v.  Hannibal  etc.  R.  R.  Co.,  55 
Mo.  580;  Page  v.  North  Carolina  R.  R.  Co.^  71  N.  C.  222. 

The  burden  was  upon  the  company  to  overcome  the  prima 
facie  case  of  negligence  made  by  the  killing  by  showing  that 
its  servants  had  used  the  degree  of  care  indicated  by  the 
charge  to  avert  the  injury.  The  proof  does  not  show  that 
state  of  case,  and  the  judgment  will  be  affirmed. 


Railroam  —  Bn^RBBiT  ov  Pboot.  —  As  to  when  and  ander  what  eirciim* 
•tances,  in  cases  of  stock  killed  by  a  railroad  train,  it  devolves  upon  the 
company  to  show  that  it  exercised  reasonable  care  to  avoid  the  killing,  see 
note  to  Philadelphia  etc.  R.  R.  Co.  v.  Anderson,  post.  p.  000-000;  New  Orleans 
etc  R.  R.  Co.  Y.  Bourgeois,  66  Miss.  3;  14  Am.  St.  Rep.  534;  Union  P.  R'y 
Co.  T.  Raasmussen,  25  Neb.  810;  13  Am.  St.  Rep.  527;  Wilder  v.  Chicago  etc 
ffy  Co.,  70  Mich.  382;  LouitviUe  etc  R'y  Co.  v.  Smith,  67  Miss.  15;  Molair  r. 
Raavoay  Co.,  31  S.  C.  5ia 


Marvin  v.  Marvin. 

[S2  ARKANSAS,  425.] 

DnroBOB  —  Marbiaob  ukdkb  Duress.  —  A  man  arrested  on  probable  cause, 
and  without  malice,  for  seduction,  who  marries  the  woman  to  procure 
his  discharge,  cannot  have  the  marriage  avoided  on  the  ground  of  duress, 
upon  discovering  that  he  could  not  have  been  convicted  of  the  seduc- 
tion. 

Action  for  divorce.  The  facts  appear  from  the  opinion. 
Judgment  for  defendant,  and  plaintiff  appealed. 

Ed.  H.  Mathes,  for  the  appellant. 

Per  Curiam.  If  a  man  lawfully  arrested  on  process  for 
seduction  marries  the  woman  to  procure  his  discharge,  he 
cannot  have  the  marriage  avoided  upon  the  ground  of  duress. 
The  fact  that  he  subsequently  discovers  that  he  could  not 
have  been  convicted  will  not  alter  the  case,  if  the  prosecution 
was  upon  probable  cause,  and  not  merely  from  malice:  Bishop 
on  Marriage  and  Divorce,  sec.  212;  2  Kent's  Com.  453;  Hon- 
nett  V.  Honnett,  33  Ark.  156;  34  Am.  Rep.  39. 

The  prosecution  of  the  appellant  was  upon  probable  cause. 

Let  the  decree  be  affirmed. 
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» 

In  the  cask  of  Honnett  v.  Honnett,  33  Ark.  156,  34  Am.  Hep.  39,  wher» 
a  man  who  had  seduced  a  woman  was  threatened  by  her  brother-in-law,  and 
informed  that  the  community  would  lynch  him  if  he  did  not  marry  thfr 
woman,  but  no  bodily  restraint  or  harm  was  placed  upon  him,  and  there* 
upon  he  did  marry  her,  it  was  decided  that  he  could  not  claim  the  marriage- 
to  be  illegal  on  the  ground  of  duress. 


FOED    V.    JUDSONIA    MERCANTILE    CoMPANY. 
[62  Arkansas,  426.] 

JcRiSDicnoN,  Conflict  of.  —  Where  goods  have  been  lawfully  seized  under 
attachment  in  a  court  of  law,  a  chancery  court,  having  no  supervisory  or 
appellate  jurisdiction,  has  no  power  to  order  the  goods  delivered  into  the 
custody  of  a  receiver  appointed  by  it. 

Jurisdiction,  Conflict  of.  —  The  custody  and  control  of  goods  lawfully 
seized  under  attachment,  by  order  of  a  court  in  the  exercise  of  its  juris- 
diction, cannot  be  interfered  with,  except  by  a  court  of  supervisory  or 
appellate  jurisdiction. 

McRae  and  Rives,  and  J.  W.  House,  for  the  appellants. 

W.  R.  Coody,  for  the  appellee. 

Hemingway,  J.  When  the  complaint  was  filed  and  the  ap- 
plication to  appoint  a  receiver  presented,  the  property  involved 
was  in  the  custody  of  the  sheriff,  who  had  seized  and  held  it 
under  writs  of  attachment  from  the  White  circuit  court 
against  the  property  of  the  Judsonia  Mercantile  Company. 

It  appears  from  the  complaint  that  the  property  belonged 
to  the  defendant  in  the  writs;  it  was  therefore  rightly  seized 
in  obedience  thereto.  In  this  respect  the  facts  differ  from 
those  presented  in  the  case  of  Willis  v.  Reinhardt,  52  Ark. 
128,  in  which  we  ruled  that  a  stranger  to  an  attachment 
might  maintain  replevin  against  an  oflScer  who  seized  his 
goods  under  a  writ  against  the  goods  of  the  defendant  in  the 
suit. 

The  goods,  belonging  to  the  defendant  in  the  writs,  and 
being  properly  held  by  the  sheriff  thereunder,  were  in  the 
custody  of  the  court  from  which  they  issued,  and  under  its 
control.  The  sheriff  held  them  subject  to  the  order  of  that 
court,  and  his  possession  could  not  be  disturbed  without  in- 
terfering with  that  court  in  the  exercise  of  its  jurisdiction. 
But  authority  to  do  this  appertains  only  to  courts  of  super- 
visory or  appellate  powers,  and  as  the  chancery  court  has  no- 
supervisory  control  over  the  circuit  court,  it  follows  that  it 
could  not  take  this  property  from  the  sheriff  into  the  custody 
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of  its  receiver.  Such  a  practice  would  cause  an  unseemly 
clash  of  jurisdiction  that  should  be  exercised  in  perfect  har- 
mony; and  there  is  neither  reason  nor  authority  to  justify  it: 
Buck  V.  Colbath,  3  Wall.  334;  Thompson  v.  Van  Vechten,  5 
Duer,  618;  Veret  v.  Duprez,  L.  R.  6  Eq.  Cas.  329;  Hitchen  v. 
Birks,  L.  R.  10  Eq.  Cas.  471;  Wilmer  v.  A.  &  R.  R'y  Co.,  11 
Myers  Fed.  Dec,  sec.  300. 

Such  a  bill  might  be  entertained,  if  all  parties  representing 
the  conflicting  interests  consented,  by  so  draughting  orders  as 
to  avoid  the  improper  interference  by  one  court  with  property 
in  the  custody  of  another.  We  are  advised  that  such  a  practice 
has  prevailed,  and  observation  satisfies  us  that  it  has  proven 
salutary;  but  it  can  only  be  approved  where  the  consent  of 
I)artie8  obviates  the  difficulty  indicated. 

The  bill  presents  no  other  ground  for  equitable  relief,  and 
for  the  reasons  indicated  the  demurrer  to  the  complaint  should 
have  been  sustained. 

The  judgment  will  be  reversed,  and  the  cause  remanded,  with 
direction  to  sustain  the  demurrer. 

Equitt  Jurisdiction.  —  Chancery  never  interferes  to  arrest  or  set  aside 
proceedings  at  law,  or  in  other  judicial  tribunals,  except  when  acting  a«  an 
appellate  court,  upon  the  ground  of  legal  errdr  therein,  unless  prompted  by 
ooQScienee  to  prevent  wrong  and  injustice:  Methodist  P.  Church  v.  Mayor  eU. 
qf  Baltimore^  6  Gill,  391;  48  Am.  Dec  540,  and  note. 


Russell  v.  Tate. 

r&2  Abkansas,  511.J 

Municipal  Corporations  —  Misappbopbiation  op  Funds.  —  A  town  coun- 
cil has  no  power,  under  the  law  of  Arkansas,  to  appropriate  corporate 
money  to  aid  in  building  a  county  court-house  to  be  located  in  rach 
town. 

Municipal  Corpobations.  —  Officers  of  Citt  arr  Trcstkes  in  managing 
and  applying  corporate  funds;  and  their  application  of  them  to  illegal 
purposes  is  a  breach  of  trust,  which  may  be  enjoined  in  equity. 

Municipal  Corporations  —  Remedy  for  Illegal  Application  of  Funds. 
—  After  suit  brought  against  a  city  council  to  cancel  an  illegal  appro- 
priation of  corporate  money,  and  also  to  cancel  the  warrant  for  the  pay- 
ment thereof,  as  well  as  to  recover  the  money,  the  jurisdiction  of  the 
court  cannot  be  ousted  by  the  act  of  the  council  in  canceling  the  uupaid 
warrant. 

Municipal  Corporations  —  Remedy  for  Misappropriation  of  Corporatb 
Funds.  —  Tax-payers  may  maintain  suit  in  equity  against  towns  and 
their  ofiBcers  to  prevent  the  misapplication  of  the  corporate  funds,  and 
the  relief  granted  may  be  either  injunctive  or  affirmative. 
▲m.  St.  Rap..  Vol.  XX.  — 13 
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Municipal  Corporation  —  Remedy  for  Misapplication  ov  City  Funds. 
—  Where  a  city  council  has  abused  its  discretion  in  voting  away  the  city 
funds,  this  amounts  to  a  conversion  of  trust  funds,  for  which  each  of  its 
members,  and  also  the  mayor  who  ordered  and  the  treasurer  who  made 
the  payment,  are  liable. 

Suit  in  equity  by  certain  lax-payers  of  the  town  of  Russell- 
ville  against  the  appellants,  the  city  council  of  that  place,  to 
enjoin  the  payment  of  an  order  upon  the  treasurer,  and  to 
have  restitution  of  certain  moneys  paid  out.  The  city  council 
consisted  of  a  mayor,  treasurer,  and  five  aldermen,  ail  of  whom 
were  present  at  a  meeting,  when  a  resolution  was  adopted  that 
one  thousand  dollars  of  the  city  money  be  appropriated  to  aid 
in  the  construction  of  a  county  court-house,  to  be  located  in 
the  town,  and  that  the  mayor  be  instructed  to  draw  his  war- 
rant on  the  treasurer  for  that  sum  in  favor  of  the  building 
committee.  The  mayor  thereupon  drew  two  warrants,  one 
for  $675,  which  was  paid  the  same  day,  and  another  for  $325, 
which  was  not  paid,  for  want  of  funds.  Defendants,  after  the 
institution  of  suit,  called  in  and  canceled  the  outstanding 
warrant,  and  moved  to  dismiss  the  temporary  injunction 
already  granted;  but  this  motion  was  denied.  They  then 
demurred  to  the  complaint,  on  various  grounds;  but  the  de- 
murrer was  overruled,  and  after  judgment  for  plaintiffs,  as 
prayed  for  in  the  complaint,  the  defendants  appealed. 

Wilson  and  Orangery  and  G.  W.  Shinn,  for  the  appellants. 

/.  0.  Wallace,  for  the  appellees. 

Sandels,  J.  An  analysis  of  the  case  shows  six  questions 
for  decision:  1.  Has  equity  jurisdiction  as  to  the  matters 
stated  in  the  bill?  2.  Are  residents  and  tax-payers  proper 
parties  plaintiff?  3.  May  affirmative  as  well  as  injunctive 
relief  be  had  in  such  a  proceeding?  4.  Was  the  appropriation 
of  the  one  thousand  dollars  by  the  council  valid  or  void? 
6.  Are  aldermen,  as  such,  liable  to  an  action  for  votes  given 
upon  measures  before  them?  6.  What  liability,  if  any,  did 
the  mayor,  ordering  the  treasurer  making  and  the  council 
receiving  the  payment,  incur  by  reason  of  this  transaction? 

The  so-called  appropriation  was  a  nullity:  Jacksonporl  v. 
Watson,  33  Ark.  704;  Sykes  v.  Mayor,  55  Miss.  115;  Con&l., 
Bee.  5,  art.  12;  Minot  v.  West  Eoxbury,  112  Mass.  1;  17  Am. 
Rep.  62. 

The  officers  of  the  city  are  trustees  in  the  management  and 
application  of  the  funds  and  property  of  the  people  of  the  city: 
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"2  Dillon  on  Municipal  Corporations,  915.  Tlie  application  of 
municipal  funds  to  illegal  purposes  by  them  is  a  breach  of 
trust:  2  Dillon  on  Municipal  Corporations,  919,  and  notes. 
Equity  has  jurisdiction  to  prevent  the  misapplication  or  waste 
of  trust  property:  2  Story's  Eq.  Jur.  1252,  and  note.  The 
fact  that  after  the  suit  was  brought  the  city  council  recalled 
and  canceled  the  unpaid  warrant  did  not  oust  the  jurisdic- 
tion of  the  court.  That  was  but  part  of  the  purely  equitable 
relief  demanded.  It  was  desired  to  prevent  its  reissue  and 
cancel  the  appropriation.  Besides,  under  our  chancery  system, 
had  the  cancellation  of  the  warrant  been  the  only  original 
ground  of  equity  jurisdiction,  it  was  not  lost:  Price  v.  State 
Bank,  14  Ark.  50. 

Suits  by  tax-payers  against  towns  and  their  oflEicers,  to  pre- 
vent or  remedy  misapplication  of  town  funds,  are  not  only 
allowed  by  statute,  but  it  is  the  prevailing  doctrine  in  America 
that  tax-payers  may  maintain  them,  in  the  absence  of  statute. 
Their  relations  to  the  municipality  are  analogous  to  those  of 
stockholders  to  a  private  corporation:  Mansfield's  Digest,  sec. 
929;  Jacksonport  v.  Watson,  33  Ark.  704;  Crampton  v. 
Zahraskie,  101  U.  8.  601;  2  Dillon  on  Municipal  Corporations, 
914.  915;  Blakie  v.  Staples,  13  Grant  (U.  C.)  67,  cited  in 
note  on  p.  902,  2  Dillon  on  Municipal  Corporations. 

There  is  no  foundation  in  the  authorities  for  the  claim  that 
the  power  of  chancery  is  only  injunctive.  It  would  be  a  reproach 
to  justice  if  it  were  true.  In  the  present  case  the  appropria- 
tion was  made,  the  warrant  was  drawn,  and  the  money  paid 
by  the  treasurer,  before  an  attorney  could  have  comprelieiided 
the  situation,  and  have  written  the  caption  of  a  complaint. 
Chancery  has  ample  power  to  prevent  further  wrong  and  re- 
quire reparation  for  tliat  which  has  been  done:  2  Story's  Eq. 
Jur.  1252,  and  notes;  Frost  v.  Belmont,  6  Allen,  152;  Citizens' 
Loan  Ass'n  v.  Lyon,  29  N.  J.  Eq.  110;  Attorney-General  v.  Poole, 
1  Craig  &  P.  17;  People  v.  Fields,  58- N.  Y.  491;  Attorney-Gen- 
eral V.  Boston,  123  Mass.  460;  Attorney- General  v.  Dublin,  1 
Bligh,  312;  2  Dillon  on  Municipal  Corporations,  909-912. 

As  against  the  liability  of  these  defendants,  it  is  contended 
that  a  city  council  being  in  some  sort  a  legislative  body,  its 
members  are  not  liable  for  the  erroneous  exercise  of  their  dis- 
cretion in  voting  upon  measures  before  them.  This  is  true: 
Jones  V.  Loving,  55  Miss.  109;  30  Am.  Rep.  508;  Freeport  v. 
Marks,  59  Pa.  St.  253. 

But  where,  after  exercising  their  discretion  in  voting  one 
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thousand  dollars  of  the  money  of  the  town  to  pay  an  obliga- 
tion which  they  and  a  few  others  had  bound  themselves  to 
discharge,  they  or  their  building  committee  took  the  money^ 
it  was  a  conversion  of  trust  funds  for  which  each  of  them,  aa 
also  the  mayor  who  ordered  and  the  treasurer  who  made  th& 
payment,  are  liable:  Frost  v.  Belmont,  6  Allen,  152;  Citizens* 
Loan  Ass'n  v.  Lyon,  29  N.  J.  Eq.  110;  Attorney-General  v. 
Poole,  1  Craig  &  P.  17;  Attorney-General  v.  Wilson,  1  Craig  &  P. 
1;  Blakie  v.  Staples,  13  Grant  (U.  C.)  67. 

The  vote  of  confidence  given  appellants  at  the  next  ensu- 
ing city  election  does  not  affect  their  liability  to  repay  the 
money  which  they  took  from  the  city  treasury. 

Affirmed.  

Municipal  Corporations  can  Exercise  No  Powers  except  such  as  are 
directly  or  impliedly  conferred  upon  them  by  the  law  creating  them:  St.  Lorn* 
V.  Bell  Tel.  Co.,  96  Mo.  623;  9  Am.  St.  Rep.  370;  Parkersburg  Qas  Co.  v.  Park- 
ersburg,  30  W.  Va.  435;  Parish  of  Ouichita  v.  Citj/  of  Monroe,  42  La.  Ann. 
782;  and  compare  Village  of  Carthage  v.  Frederick,  122  N.  Y.  268;  19  Am.  St. 
Rep.  490,  and  note. 

Municipal  Corporations  —  Injunctions.  —  Owners  of  taxable  property 
can  enjoin  the  illegal  acts  of  municipal  officers,  when  such  acts  will  increase 
the  municipal  taxes:  Newmeyer  v.  Misioun  etc.  R.  R.  Co.,  62  Mo.  81;  14  Am. 
Rep.  394,  and  note;  English  r.  Smock,  M  Ind.  115;  7  Aia.  Rep.  215;  Littler 
T.  Jayne,  124  BL  123. 
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TBirDOR  AKD  Vbkdke  — Jurisdiction  to  Cancbl  Contract  of  Salb  or 
Land  in  Foreiqn  Country  for  Fraud. — The  courts  of  California  have 
jnrisdictioa  to  set  aside  a  contract  between  non-residents  for  the  sal*  of 
mining  property  in  Mexico,  on  the  ground  of  fraud,  and  to  cancel  notes 
and  mortgages  given  as  part  consideration,  when  it  appears  that  such 
contract  was  made  in  California,  the  purchase-money  paid  and  invented 
in  that  state,  and  the  notes  and  mortgages  given  by  a  citizen  of  that 
•tate  and  made  payable  to  a  resident  thereof;  nor  is  it  any  objection  to 
the  relief  sought,  when  all  the  parties  are  within  the  jurisdiction  of  the 
court,  that  the  property  is  to  be  restored  to  the  vendor  in  accordance 
with  the  laws  of  Mexico  as  a  condition  precedent  to  equitable  relief. 

▼sNDOR  and  Vendkk  —  RESCISSION  ov  CONTRACT  —  JURISDICTION.  — In  an 
action  to  compel  the  vendor  to  restore  the  consideration,  resting  in  exec- 
utory contracts,  fraudulently  received,  and  which  is  still  within  the 
state,  nnder  a  contract  between  non-residents  for  the  sale  of  property  in 
a  foreign  country,  but  made  within  the  state,  the  state  courts  have  juris- 
diction  to  rescind  such  contract  and  restore  the  consideration,  although 
the  vendor  has  not  been  personally  served  with  process,  and  has  not  sub- 
mitted himself  to  the  jurisdiction  of  the  court,  except  through  service  by 
publication. 

▼iNDOB  AND  VbNDEK —  VaLID    CONTRACT  TO  PURCHASE  —  RESCISSION.  — To 

a  valid  contract  to  purchase  land,  there  must  be  parties  capable  of  contract- 
ing, consent,  a  lawful  object,  and  sufficient  consideration.  The  consent 
must  be  free,  mutual,  and  communicated  by  one  to  the  other,  and  not 
induced  by  fraud,  undue  influence,  or  mistake,  or  it  may  be  rescinded 
by  either  party  without  the  consent  of  the  other. 
Vendor  and  Vendeb. — Executory  Contracts,  Giv«n  as  Considkratiow 
for  the  purchase  of  land  in  a  foreign  country,  may  be  rescinded  for 
fraud,  according  to  the  laws  of  the  state  where  they  were  made  and  were 
to  be  ezecated,  and  such  consideration,  when  within  the  jurisdiction  of 
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the  court,  returned  to  the  vendee,  notwithstanding  the  non-residence  of 
the  parties  to  the  contracts;  nor  is  their  mutual  conse«t  necessary  to  re- 
scission. 

Vendor  and  Vendbb  —  Rescission  of  Contract  for  Fraud  —  Remedy  of 
Vendee. — Where  a  purchase  has  Leen  induced  by  fraud,  an  offer  by 
the  purchaser  to  restore  everything  of  value  received  under  the  contract 
of  purchase,  whether  accepted  or  not,  if  followed  with  prompt  and  proper 
notice  of  rescission,  completes  the  rescission,  and  the  vendee  may  thea 
seek  the  aid  of  a  court  to  compel  the  return  of  the  purchass-money  still 
within  its  jurisdiction,  notwithstanding  the  non-residence  of  the  vendor,, 
and  that  the  land  agreed  to  be  purchased  is  situated  in  a  foreign  country. 

Vendor  and  Vendee  —  Rescission  of  Contract  —  Receiver.  —  A  court 
having  jurisdiction  to  rescind  a  contract  of  purchase  for  fraud,  and  to  re- 
store the  purchase-money  paid  thereunder,  which  is  still  within  its  juris- 
diction, has  power  to  appoint  a  receiver  of  such  money,  to  preserve  it 
and  retain  it  within  the  jurisdiction  of  the  court,  until  the  rights  of  the 
parties  are  adjudicated. 

Page  and  Eells,  P.  O.  Galpin,  Wilson  and  Wilson,  E.  W.  Mc- 
Kinstry^  and  Stanly,  Stoney,  and  Hayes,  for  the  petitioner. 

William  F.  Herrin,  and  R.  S.  Mesick,  for  the  respondent. 

Fox,  J.  This  is  a  proceeding  for  a  writ  of  review  to  set 
aside  certain  proceedings  in  the  superior  court  of  the  city  and 
county  of  San  Francisco,  Levy,  J.,  in  an  action  there  pending, 
wherein  the  Ore  Grande  Company,  Limited,  and  the  Globe- 
Mining  Syndicate,  Limited,  are  plaintiffs,  and  Manuel  Aguayo^ 
Leocadio  Aguayo,  and  W.  Loaiza,  are  defendants,  and  in  which 
action  such  proceedings  have  been  had  as  that  orders  for  in- 
junction pendente  lite,  and  appointing  a  receiver,  have  been 
made,  the  plaintiff  here  claiming  that  in  that  case  the  court 
had  no  jurisdiction  for  such  proceeding,  and  praying  that  the 
orders  aforesaid  be  vacated  and  set  aside. 

In  the  action  whereof  the  proceedings  are  sought  here  to  be- 
reviewed,  both  the  plaintiffs  are  foreign  corporations  organized 
under  the  laws  of  and  resident  in  England,  and  the  defend- 
ants Manuel  and  Leocadio  Aguayo  are  both  citizens  and  resi- 
dents of  the  republic  of  Mexico,  absent  from  this  state,  the^ 
defendant  Loaiza  (plaintiff  herein)  being  the  only  one  of  all 
the  parties  residing  in  this  state,  and  the  complaint  showing 
upon  its  face  that  he  is  a  simple  stake-holder  in  the  premises. 
The  relief  sought  is  in  favor  of  artificial  persons  resident  ir> 
England,  and  against  natural  persons  citizens  and  resident 
in  Mexico.  As  between  such  parties,  it  being  conceded  that 
personal  service  of  process  has  not  been  made  upon  any  of 
the  defendants  ^sxcept  Loaiza,  and  that  he  is  a  mere  stake- 
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holder,  it  is  claimed  that  the  courts  of  this  state  have  not  and 
can  have  no  jurisdiction.  And  the  whole  question  to  be  re- 
solved in  this  proceeding  is  that  one  of  jurisdiction.  If  the 
court  has  jurisdiction,  then  the  errors,  if  any,  which  have 
been  or  may  be  committed,  are  reviewable  only  on  appeal. 

Looking  into  the  record,  which  has  been  sent  up  on  return 
to  the  writ  issued  herein,  the  following  facts,  briefly  stated, 
appear,  —  it  being  understood  that  no  answer  has  been  made 
to  the  complaint  filed  in  the  court  below,  and  that  for  the  pur- 
poses of  this  proceeding  the  allegations  of  the  complaint, 
afl&davits,  and  deposition  filed  are  necessarily  taken  as  true:  — 

In  1887-89,  the  defendants  Manuel  and  Leocadio  Aguayo, 
brothers,  were  partners,  owners,  and  in  possession  of  certain 
mining  properties  and  other  adjuncts  thereto,  situate  in  the 
state  of  Sonora,  in  Mexico,  and  bonded  the  same  for  sale; 
that  during  this  period  of  time,  and  with  a  view  to  effecting 
sale  thereof,  certain  mining  experts  were  called  upon  to  make, 
and  did  make,  an  extensive  and  critical  examination  of  the 
mines  and  mining  property,  as  a  basis  for  and  upon  the  basis 
of  which  they  made  reports  as  to  the  character  and  value  of 
the  properties;  that,  they  were  engaged  for  several  weeks  in 
taking  samples  of  earth,  rock,  and  ores  from  the  mines,  and 
making  assays  thereof;  that  during  all  the  time  they  were  en- 
gaged in  taking  such  samples,  the  Aguayos,  for  the  purpose  of 
insuring  high-grade  returns  from  the  assays,  and  thus  secur- 
ing a  sale  of  the  mines  at  a  price  largely  in  excess  of  their 
true  value,  persistently,  willfully,  secretly,  and  fraudulently, 
and  without  the  knowledge  of  the  experts,  tampered  with  the 
samples  taken,  and  mixed  with  them  large  quantities  of  fine 
gold,  —  or  in  the  language  of  the  miners,  "salted  the  sam- 
ples," or  caused  the  same  to  be  done,  —  so  that  they  fraudu- 
lently procured  grossly  exaggerated  repo^^ts  to  be  made  as  to 
the  character  and  value  of  the  mines,  and  that,  too,  without 
the  knowledge  of  the  experts  who  conducted  the  examinations 
and  made  the  reports;  that,  deceived  and  misled  by  the  false 
and  fraudulent  reports  so  fraudulently  procured  and  caused 
to  be  made,  and  relying  upon  the  truth  thereof,  the  plaintiffs 
(the  corporations  above  named),  in  September,  1889,  were  in- 
duced to  purchase,  and  did  purchase,  said  mines  and  proper- 
ties from  said  Aguayos,  at  and  for  the  price  of  one  million 
five  hundred  and  seventy-five  thousand  dollars,  depositing 
therefor  in  escrow,  in  San  Francisco,  seven  hundred  and  ten  ; 
thousand  dollars,  in  gold  coin,  and  the  promissory  notes  of 
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Alvinza  Hayward,  a  citizen  of  California,  payable  at  future 
days,  with  interest  at  six  per  cent  per  annum,  and  secured  by 
mortgage  upon  real  estate  situate  in  San  Francisco,  to  the 
amount  of  eight  hundred  and  sixty-five  thousand  dollars,  all 
of  which  was  subsequently  delivered,  in  pursuance  of  the  con- 
ditions of  the  deposit,  and  upon  receipt  of  information  that 
possession  of  the  mining  properties  had  been  delivered,  to  the 
defendant  Loaiza,  who  received  the  same  as  the  agent  and 
representative  of  the  defendants  Aguayos;  that  these  notes 
and  mortgages,  and  nearly  all  the  money,  or  its  immediate 
representative  in  securities  in  which  the  same  had  been  in- 
vested by  Loaiza  for  account  of  the  Aguayos,  remained  in  the 
hands  of  said  Loaiza,  held  for  the  benefit  and  account  of  tlie 
Aguayos,  and  within  the  jurisdiction  of  the  courts  of  Califor- 
nia, until  the  commencement  of  this  suit  in  the  superior  court) 
when  the  transfer  thereof  pending  suit,  or  the  removal  of  the 
same  beyond  the  jurisdiction  of  the  court,  was  enjoined  by 
order  of  the  court,  and  a  receiver  was  appointed  to  take  pos- 
session thereof,  and  hold  the  same  until  the  further  order  of 
the  court.  The  plaintiffs  in  said  suit,  purchasers  of  the  min- 
ing properties,  did  not  discover  the  fraud  which  had  been 
perpetrated  upon  them  until  within  one  month  prior  to  the 
bringing  of  the  suit.  Promptly  upon  discovering  these  fraud;?, 
they  notified  the  Aguayos  in  writing  that  they  "did  rescind 
said  purchase  and  sale,"  and  demanded  of  said  Aguayos  "  a 
rescission  of  the  said  purchase  and  sale,"  and  then  offered  to 
restore  to  said  Aguayos  all  the  properties  which  had  been  con- 
veyed to  them,  and  everything  of  value  which  they  had 
received  from  them,  and  to  surrender  the  possession  of  all  said 
properties,  and  to  do  and  perform  all  acts  and  things  which 
might  be  necessary  or  proper  in  order  to  fully  restore  to  said 
Aguayos  all  properties  and  things  of  value  received  froin 
them,  as  fully  and  completely  as  if  said  purchase  and  sale 
had  never  been  made,  upon  condition  that  said  Aguayos 
should  restore  the  moneys  and  things  of  value  received  as  the 
consideration  for  said  purchase  and  sale. 

This  demand  and  oflfer  being  rejected,  a  bill  :n  equity  was 
promptly  filed,  setting  out  the  facts,  renewing  the  offer,  and 
praying  a  decree  of  rescission  and  of  restoration  of  the  moneys 
and  things  of  value  received  by  defendants  from  plaintiff  aa 
the  consideration  for  such  purchase  and  sale,  an  injunction, 
pending  the  action,  to  restrain  the  transfer  of  said  moneys  and 
securities,  or  the  removal  thereof  beyond  the  jurisdiction  of 
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the  court,  and  the  appointment  of  a  receiver,  pending  the  ac- 
tion, to  take  charge  of  and  hold  said  moneys  and  securities. 

1.  It  is  claimed  in  argument  that  this  contract  was  made 
in  Mexico,  and  can  only  be  rescinded  in  and  according  to  the 
laws  of  Mexico,  and  that  no  court  has  jurisdiction  to  adjudge 
a  rescission  thereof  except  the  courts  of  Mexico. 

There  is  no  more  in  the  record  to  indicate  that  this  contract 
•was  made  in  Mexico  than  there  is  that  it  was  made  in  Eng- 
land, except  that  the  mere  act  of  delivering  possession  of  the 
property  sold  was  of  necessity  done  in  Mexico.  The  internal 
evidences  furnished  by  the  record  all  tend  to  show  that  the 
entire  contract  of  purchase  and  sale  was  made  in  San  Fran- 
cisco. There  the  deposit  in  escrow  was  made  of  everything 
that  was  to  be  given  in  consideration  of  the  purchase  and  sale 
pending  actual  delivery  of  possession.  There  the  consideration 
was  finally  delivered  to  and  received  by  the  agent  of  the 
Aguayos,  and  there  the  consideration  remained,  invested  and 
«eeking  investment,  until  impounded  by  the  court  at  the  suit 
of  the  parties  defrauded  into  its  delivery.  The  larger  part  of 
that  consideration  consisted  of  the  promissory  notes  of  a 
citizen  of  California,  made  and  payable  in  California,  and  to 
a  resident  of  the  state  (for  all  the  notes  were  payable  to  the 
<lefendant  Loaiza),  and  secured  by  mortgage  of  property  in 
«aid  state,  made  and  executed  by  the  maker  of  the  notes,  and 
recorded  in  said  state.  These  were  certainly  executory  con- 
tracts; and  if  they  could  be  rescinded  at  all,  it  could  be  dono 
in  and  according  to  the  laws  of  the  state  where  made,  and 
•where  they  were  to  be  executed. 

2.  It  is  also  insisted  that  the  court  in  which  said  proceeding 
in  equity  was  instituted  has  no  jurisdiction,  because  the  aid  of 
the  courts  of  this  state  cannot  be  successfully  invoked  in  favor 
of  non-resident  foreign  corporations,  against  non-resident  for- 
eigners, in  an  action  affecting  in  any  way  title  to  lands  in  a 
foreign  state. 

The  unsoundness  of  this  position  grows  out  of  the  assump- 
tion that  the  object  of  the  action  is  to  compel  the  Aguayos  to 
accept  reconveyance  and  restoration  of  the  properties  in  Mex- 
ico. Such  is  not  the  fact.  The  real  object  of  the  action  is  to 
compel  the  restoration  to  plaintiffs  of  so  much  of  the  consid- 
eration which  they  were  fraudulently  induced  to  give  for  these 
properties  as  may  be  within  the  reach  of  the  compulsory  power 
of  the  court,  and  for  the  rescission  and  cancellation  of  the  ex- 
ecutory contracts  (the  notes  and  mortgages)  procured  by  the 
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frauds  aforesnid,  they  being  confessedly  within  the  jurisdic- 
tion of  the  court.  This  relief  can  only  be  given  in  equity, 
and  will  be  given  only  upon  the  condition  prescribed  by  the 
statute  and  offered  by  the  plaintiffs,  —  that  of  restoration  by 
the  plaintiffs  of  the  property  for  which  the  consideration  wa» 
given.  As  to  the  lands,  the  plaintiffs  are  to  be  the  actors;  the- 
defendants  are  to  be  given  the  opportunity  to  receive.  The 
plaintiffs  have  voluntarily  submitted  themselves  to  the  court, 
offering  to  do  equity,  —  entitled  to  relief  only  as  they  do- 
equity,  and  bound  to  obej'  the  mandate  of  the  court  as  a  con- 
dition of  receiving  the  relief  which  they  seek.  The  non-resi- 
dence of  plaintiffs  is  not  material  to  the  maintenance  of  the 
action.  They  have  submitted  themselves  to  the  jurisdiction  of 
the  court  by  becoming  suitors  before  it.  They  are  amenable 
to  its  process,  and  must  obey  its  commands  before  they  cait 
obtain  relief.  If  conditions  are  attached  to  the  relief  awarded 
them,  then  performance  by  them  can  be  compelled:  Cleveland 
v.  Burrill,  25  Barb.  532. 

Such  voluntary  appearance  and  submission  made  through 
the  officers  of  the  court  —  the  attorneys  at  law  —  would  be 
sufficient  to  enable  the  court  to  enforce  the  performance  of  aiv 
act  imposed  as  a  condition  of  relief;  but  in  this  case  the  plain- 
tiffs are  not  here  by  simple  representation  by  counsel.  The 
record  shows  that  they  seek  the  equitable  interposition  of  the 
court,  and  in  court  make  the  offer  of  restoration  on  their  part 
required  by  our  statute,  in  person,  through  the  person  of  one 
of  their  own  directors  resident  within  the  jurisdiction,  and  by 
them  made  managing  director,  and  their  attorney  in  fact. 
Through  him  they  not  only  make  the  offer,  but  through  him 
they  give  all  the  securities  that  the  court  requires  —  and  they 
are  proportionate  to  the  interests  involved  —  for  the  protection 
of  the  defendants. 

This  point,  like  the  next  one  which  will  be  noticed,  is  argued 
as  if  the  object  of  the  action  was  to  compel  a  reconveyance  of 
the  lands  in  Mexico,  and  it  is  only  by  supposing  that  such  is 
the  object  of  the  action  that  the  cases  cited  in  support  of  the 
argument  can  be  held  to  be  in  point.  But  such  is  not  the  ob- 
ject of  the  action.  If  the  parties  were  reversed,  and  the 
Aguayos  were  suing  the  English  companies  for  reconveyance 
and  redelivery  of  possession,  on  the  ground  of  frauds  com- 
mitted by  the  English  companies,  resulting  in  a  failure  of  con- 
sideration, then  some  of  the  authorities  cited  would  support 
the  proposition  that  the  court  here  would  have  no  jurisdiction 
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to  enforce  its  decree  for  a  reconveyance  and  redelivery  of  prop- 
erty in  Mexico,  unless  it  first  got  jurisdiction  over  the  persons 
of  the  defendants.  The  object  of  this  action  is  to  have  the 
court  use  its  compulsory  process  only  to  affect  property  within 
its  jurisdiction,  and  then  only  upon  the  party  seeking  the  aid 
of  this  process,  voluntarily,  or  in  compliance  with  conditions 
which  the  court  may  impose,  personally,  and  in  accordance 
with  the  laws  of  Mexico,  doing  whatever  may  be  necessary  to 
restore  title  and  possession  of  the  property  there  situate. 

Counsel  have  cited  numerous  authorities  in  support  of  their 
argument  in  this  behalf.  We  refer  to  a  few  of  those  upon 
which  most  reliance  seems  to  be  placed,  by  way  of  showing 
the  distinction  between  the  cases  cited  and  the  one  here  under 
consideration,  and  the  reason  why  the  rule  there  established 
does  not  apply  to  the  present  case. 

Smith  V.  Mutual  Ins.  Co.,  14  Allen,  336,  was  an  action 
brought  in  Massachusetts  by  a  citizen  and  resident  of  Ala- 
bama against  a  life  insurance  company  of  New  York  to  com- 
pel the  latter  to  restore  to  him  certain  rights  under  a  policy  of 
insurance  upon  his  life,  which  the  company  claimed  had  been 
forfeited.  This  was  an  action  in  personam,  pure  and  simple. 
There  was  neither  person  nor  property  in  Massachusetts  to  be 
affected  by  the  judgment.  All  the  relief  sought  was  to  com- 
pel action  of  a  certain  kind  on  the  part  of  a  non-resident  for- 
eigner, and  in  a  foreign  country.  The  court  properly  held  that 
it  had  no  power  to  enforce  such  a  judgment,  and  consequently 
no  jurisdiction  to  render  one.  The  case  bears  no  relation  to 
the  one  here  under  consideration. 

Great  stress  is  laid  upon  Matthaei  v.  Galitzin,  L.  R.  18  Eq. 
840,  in  this  connection.  That  case  was  brought  by  the 
plaintiff,  a  foreigner,  against  the  Princess  Galitzin,  also  a 
foreigner,  for  an  accounting  of  profits  made  in  the  working  of 
a  mine  in  Russia,  the  mine  being  operated  by  an  English 
company,  which  was  a  mere  stake-holder  in  the  premises,  and 
made  a  defendant  solely  for  the  purpose  of  preventing  the 
payment  of  the  profits  over  to  the  princess  until  the  account- 
ing was  had,  —  the  plaintiff  clain)ing  that  he  was  entitled  to 
share  in  the  profits  by  way  of  commission.  The  action  was 
purely  in  personam,  whether  it  involved  the  matter  of  ac- 
counting between  plaintiff  and  the  princess,  or  included  the 
settlement,  as  preliminary  thereto,  of  the  question  of  whether 
or  not  the  plaintiff  was  entitled  to  a  commission  as  claimed. 
The  contract  relied  upon  was  confessedly  made  in  a  foreign 
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country,  in  relation  to  foreign  property,  between  parties  both 
of  whom  were  foreigners,  and  ail  riglits  and  liabilities  under 
it  were  personal.  We  fail  to  perceive  how  the  case  has  any 
bearing  upon  the  questions  involved  in  this  case.  The  con- 
clusion of  the  court  was,  that  "a  foreign  resident  abroad  can- 
not bring  another  foreigner  into  this  court  respecting  property 
with  which  this  court  has  nothing  to  do."  That  is  not  this 
case.  Here  the  parties  are  brought  into  court  to  cancel  a  con- 
tract made  and  to  be  executed  in  this  jurisdiction,  —  the  notes 
and  mortgage,  —  and  in  relation  to  property  which  is  subject 
to  the  jurisdiction  of  the  court.  It  is  not  proposed  that  the 
judgment  of  the  court  shall  make  the  defendants  actors  in  the 
disposition  of  property  beyond  its  jurisdiction,  or  appoint  any- 
body to  act  for  them  in  the  disposition  of  such  property. 

We  are  cited,  also,  to  an  opinion  by  an  able  jurist,  Mr.  Jus- 
tice Sharswood,  in  Colemari's  Appeal,  75  Pa.  St.  442.  We 
have  carefully  examined  that  case,  and  as  we  read  it,  only 
these  points  are  decided,  having  any  bearing  upon  the  ques- 
tions here  involved:  1.  That  what  is  called  a  foreign  attach- 
ment in  that  state  will  not  lie  for  a  demand  founded  in  tort; 
that  was  a  matter  purely  of  statutory  regulation,  as  it  is  here. 
2.  That  in  cases  where  attachment  will  lie  against  a  non-resi- 
dent foreign  defendant,  the  judgment  can  only  be  enforced 
against  the  property  of  defendant  found  within  the  jurisdic- 
tion, unless  the  defendant  has  been  personally  served  within 
the  jurisdiction,  or  has  voluntarily  appeared;  but  upon  such 
service  or  appearance,  the  proceeding  against  him  may  end  in 
a  judgment  which  will  bind  him  personally,  and  may  follow 
and  be  enforced  against  him  extraterritorially.  3.  "Where 
the  claim  of  plaintiff  is  for  goods  or  land  [within  the  jurisdic- 
tion] in  the  constructive  possession  of  a  non-resident,  by  his 
agents  or  tenants,  he  has  his  remedy  by  writ  of  ejectment  for 
the  land,  or  by  writ  of  replevin  for  the  goods,  in  like  manner 
summoning  the  person  in  possession  as  defendant."  4.  In 
equity,  "in  cases  where  persons  interested  are  out  of  the  juris- 
diction of  the  court,  it  is  sufficient  to  state  the  fact  in  the  bill, 

and  pray  that  process  may  issue  on  their  return The 

power  of  the  court  to  proceed  to  a  decree  in  their  absence  will 
dgpend  on  the  nature  of  their  interest,  and  the  mode  in  which 

it  will  be  affected  by  the  decree If  they  are  to  be  active 

in  performing  the  decree,  or  if  they  have  rights  wholly  dis- 
tinct from  those  of  the  other  parties,  the  court,  in  their 
absence,  cannot   proceed  to  a  determination  against  them.'* 


> 
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5.  That  "though  it  is  an  undoubted  principle  that  wherever  a 
court  of  equity  has  jurisdiction  it  will  go  on  to  make  a  com- 
plete decree,  so  as  to  settle  the  entire  controversy  between  the 
parties,  ....  any  subject  of  property  within  its  reach  will 
[not]  give  it  jurisdiction  of  the  person  of  a  non-resident  de- 
fendant, so  as  to  authorize  ....  a  personal  decree  against 
liim,  if  he  does  not  appear,  for  the  payment  of  money."  And 
after  some  further  consideration,  it  concludes  that  branch  of 
the  discussion  with  the  words:  "  We  are  of  opinion  that  the 
bill  must  be  confined,  at  least  so  far  as  the  interest  of  the 
foreign  defendant  is  concerned,  to  a  prayer  for  a  decree  affect- 
ing only  the  property  in  question." 

There  is  nothing  in  these  conclusions,  or  in  the  reasoning 
of  the  learned  justice  which  leads  up  to  them,  tending  to  show 
that  the  court  whose  action  is  now  under  consideration  has 
not  jurisdiction  to  proceed  in  the  action  before  it,  and  grant 
the  relief  prayed,  so  far  at  least  as  it  affects  the  property 
within  this  jurisdiction.  As  to  that  property,  the  defendants 
will  not  be  called  upon  to  be  active  in  enforcing  or  carrying 
i.ito  effect  the  judgment  of  the  court.  It  may  be  that  no  per- 
sonal judgment  can  be  entered  against  them  on  account  of 
moneys  which  they  have  secured,  which  could  be  enforced 
against  them  in  the  country  of  their  residence;  but  it  can  be 
adjudged,  if  the  proofs  shall  warrant  it,  that  the  considera- 
tion paid  for  the  property  in  Mexico  was  procured  to  be  paid 
by  fraud,  and  so  much  of  the  money  and  property  as  remains 
within  this  jurisdiction  and  has  been  impounded  by  the  court 
can  be  delivered  up,  and  the  securities  and  executory  contracts 
requiring  further  payment  to  be  made  be  canceled,  without 
any  conflict  with  the  principles  laid  down  in  the  case  cited. 

We  are  also  cited  to  Norria  v.  Chambers,  29  Beav.  246,  and 
Cockney  v.  Anderson,  31  Beav.  452.  Neither  of  these  cases 
is  in  point.  In  the  former,  the  English  court  sustained  a  de- 
murrer on  two  grounds:  1.  That  there  was  no  privity  of  con- 
tract between  the  parties  plaintiff  and  defendant;  2.  That 
the  purpose  of  the  bill  was  to  decree  a  lien  upon  real  property 
situate  in  Germany.  In  the  other,  the  reason  for  holding  that 
there  was  no  jurisdiction  was  because  the  purpose  of  the 
action  was  to  administer  and  wind  up  a  trust  created  under  a 
contract  made  in  a  foreign  country,  by  foreigners,  to  be  exe- 
cuted wholly  in  that  country,  and  in  relation  to  property  there 
situate.  Neither  of  the  cases  is  at  all  parallel  to  the  one 
here  under  consideration. 
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Nor  is  the  case  of  Mosehy  v.  Burrow,  52  Tex.  39G,  in  point. 
No  decree  is  sought  in  this  case  compelling  the  defendants  to 
make  conveyance  of  lands  in  Mexico.  If  any  conveyance  of 
that  land  is  required,  it  will  be  required  of  plaintiffs,  who 
have  submitted  themselves  to  the  jurisdiction  of  the  court, 
and  as  a  condition  of  granting  the  relief  winch  they  seek. 

3.  Dropping  the  element  of  non-residence  of  plaintiffs,  the 
petitioner  here  still  insists,  and  the  argument,  even  under 
ether  heads,  is  mainly  directed  to  this  proposition,  that  the 
court  has  no  jurisdiction,  by  reason  of  the  non-residence  of 
the  defendants  Aguayos,  and  of  the  fact  that  personal  service 
has  not  been  and  cannot  be  made  on  them  within  the  state. 

The  cases  already  considered  are  leading  ones  among  those 
urged  in  support  of  this  proposition.  Added  to  them  are 
many  others,  such  as  Belcher  v.  Chambers,  53  Cal.  635,  Ander- 
son V.  Goff,  72  Cal.  73,  1  Am.  St.  Rep.  S4,  Pe7inoyer  v.  Neff,  95 
U.  S.  714,  and  others  of  that  class,  all  of  vvhich  discuss  the 
question  of  the  power  of  the  court  to  render  judgment  in 
actions  purely  in  personam,  without  personal  service  or  ap- 
pearance of  the  defendant;  or  others,  like  Hart  v.  Sansom,  110 
U.  S.  155,  where  the  decree  was  to  operate  against  the  defend- 
ant propria  viffore  to  annul  a  deed  or  establish  a  title,  or  to 
compel  the  defendant  personally  to  be  an  actor  in  the  perform- 
ance of  some  act  prescribed  by  the  decree,  whether  he  desired 
to  perform  it  or  not.  It  is  conceded  that  the  court  would  have 
no  power  to  render  a  decree  in  such  cases  and  of  such  a  char- 
acter in  the  absence  of  the  defendant,  unless  there  had  been 
personal  service  of  process  within  the  jurisdiction  to  which 
the  court  could  send  its  process. 

But  all  this  argument  is  based  upon  a  misapprehension  of 
the  character  and  object  of  the  action  here  under  considera- 
tion, and  of  the  relation  of  the  parties  to  each  other  at  the 
time  of  the  commencement  of  the  action. 

To  a  correct  understanding  of  the  object  of  the  action,  and 
of  the  question  of  the  right  to  maintain  it,  we  must  first  cor- 
rectly understand  the  relation  of  the  parties  to  each  other. 

The  record  does  not  bear  out  the  proposition  insisted  upon 
on  behalf  of  the  petitioner  here,  —  that  they  are  simply  per- 
sons who  were  parties  to  an  executed  contract  which  was 
made  and  executed  in  Mexico.  The  preponderance  of  the 
evidence  furnished  by  the  record  is  in  favor  of  the  proposition 
that  the  contract  of  purchase  and  sale  was  made  in  San  Fran- 
cisco, within  the  jurisdiction  of-  the  courts  of  California.     One 
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act  in  its  performance  was  necessarily  performed  in  Mexico, 
—  that  of  the  delivery  of  the  property  sold.  But  that  was  not 
the  last  act  in  the  performance  of  that  contract.  The  entire 
consideration  of  the  sale  was  subsequently  delivered,  and  tliat 
delivery  took  place  in  San  Francisco.  It  consisted  in  the  de- 
livery of  money,  and  of  new  contracts, — executory  contracts, — 
to  be  performed  in  the  future,  which  have  not  yet  been  per- 
formed, and  performance  of  which  is  not  yet  due.  These 
have  always  been,  and  still  are,  within  the  jurisdiction  of  our 
courts.  These  moneys  and  executory  contracts  were  delivered 
in  consideration  of  what  is  claimed  to  have  been  a  contract  of 
gale  on  the  part  of  the  Aguayos,  now  fully  executed.  But  was 
that  a  contract  at  all?  In  this  state,  and  until  the  contrary 
appears  it  will  be  presumed  to  be  the  same  in  Mexico,  it  is 
essential  to  the  validity  of  a  contract  that  there  should  be,  — 
1.  Parties  capable  of  contracting;  2.  Consent;  3.  A  lawful  ob- 
ject; and  4.  A  BuflBcient  cause  of  consideration:  Civ.  Code,  sec. 
1550.  To  be  consent,  it  must  be  free,  mutual,  and  communi- 
cated by  each  to  the  other:  Civ.  Code,  sec.  1565.  It  is  not 
free  when  obtained  through  fraud,  undue  influence,  or  mis- 
take: Civ.  Code,  sec.  1567.  If  not  free,  it  may  be  rescinded 
by  the  parties  in  the  manner  prescribed  by  the  chapter  on 
rescission:  Civ.  Code,  sec.  1566.  Consent  is  deemed  to  have 
been  obtained  by  fraud,  undue  influence,  or  mistake,  when  it 
would  not  have  been  given  had  such  cause  not  existed:  Civ. 
Code,  sec.  1568. 

The  record  shows  that  the  consent  of  the  purchasers  to  make 
this  purchase,  and  deliver  these  moneys  and  securities  in  con- 
sideration thereof,  was  procured  by  fraud  on  the  part  of  the 
Aguayos,  and  mistake  on  the  part  of  the  other  parties,  induced 
by  such  fraud,  and  that  it  would  not  have  been  given  had  not 
such  cause  existed.  It  therefore  shows  that  there  was  no 
valid  and  binding  contract  between  the  parties,  and  that,  such 
as  it  was.  it  might  be  rescinded  by  the  parties.  Tiie  acts  of 
fraud  are  set  out,  and  they  show  actual  fraud,  within  tlie 
meaning  of  section  1571  of  the  Civil  Code.  It  was  a  misrepre- 
sentation of  the  value  of  property,  knowingly  made,  and  en- 
titled the  purchaser  to  a  rescission:  Cruessv.  Fessler,  39  Cal.  336; 
Bankof  Woodland  v.  Hiatt,  58  Cal.  234.  Having  been  induced 
to  enter  into  this  contract  by. fraud,  and  through  mistake 
induced  by  such  fraud,  the  parties  could  either  ratify  the  same 
and  sue  for  damages,  or  rescind:  1  Wharton  on  Contracts, 
sec.  282;  2  Addison  on  Contracts,  sec.  1218;  Alvarez  v.  Bran- 
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nan,  7  Cal.  503;  68  Am.  Dec.  274;  Pence  v.  Langdon,  99  U.  S. 
578;  Civ.  Code,  sec.  1689;  Burke  v.  Levy,  70  Cal.  254;  Fish  v. 
Benson,  71  Cal.  440;  Colton  v.  Stanford,  82  Cal.  398. 

If  the  suit  were  for  damages,  it  could  not  succeed  and  end 
in  a  judgment  which  could  be  enforced  against  the  persons  of 
defendants  without  personal  service  or  appearance.  But  it 
is  not  for  damages.  It  is  upon  and  after  rescission,  and  to. 
enforce  rescission,  so  far  as  the  means  of  enforcing  it  are 
within  the  jurisdiction  of  the  court.  It  does  not  require  mu- 
tual consent  of  the  parties  to  rescind.  Under  section  1689^ 
either  party  may  rescind  when  consent  was  given  by  mistake 
or  obtained  by  fraud.  According  to  the  record,  the  purchas-- 
ers  did  actually  rescind,  and  rescind  promptly,  before  the: 
action  was  brought,  and  did  all  that  is  required  of  them  by 
section  1689,  which  gives  them  the  right,  and  section  1691^ 
which  prescribes  the  mode  of  rescission.  They  did  not  restore^ 
because  restoration  was  not  accepted;  but  they  offered  to  re- 
store, and  in  the  action  they  again  offer  to  restore,  everything; 
of  value  received  by  them  under  the  contract.  This  offer^ 
with  the  prompt  and  proper  notice,  makes  the  rescission  com- 
plete, and  entitles  them  to  the  aid  of  a  court  of  competent 
jurisdiction  in  securing  to  them  the  results  and  fruits  of  the 
rescission.  To  secure  those  results  and  fruits  is  the  object  of 
the  action  they  have  brought.  Those  results  and  fruits* are^ 
the  restoration  of  the  moneys  and  things  of  value  which  they 
gave  in  consideration  of  the  purchase.  Most  of  those  moneys^ 
or  the  securities  in  which  they  have  been  invested,  and  the 
other  things  of  value  which  were  so  given,  are  all  ear- 
marked, BO  that  they  can  be  traced  and  identified,  and 
"were  within  the  jurisdiction  and  are  now  within  the  pos- 
session of  the  court  in  which  the  action  was  brought.  That 
the  court  has  jurisdiction  to  afford  the  relief  sought  is  sup- 
ported by  ample  authority:  See  cases  already  cited,  and  Fratt 
V.  FisJce,  17  Cal.  380;  V'atts  v.  White,  13  Cal.  321;  Morri- 
son V.  Lods,  39  Cal.  381;  Barfield  v.  Price,  40  Cal.  535;  Her- 
man V.  Haffenegger,  54  Cal.  161;  Marston  v.  Simpson,  54  Cal. 
189;  Fitz  v.  Bynum,  55  Cal.  459;  Henderson  v.  Hicks,  58  Cal. 
364;  Collins  v.  Townsend,  58  Cal.  608;  Hart  v.  Kimball,  72: 
Cal.  283;  and  Dunn  v.  Daly,  78  Cal.  640,— in  all  of  which  this- 
right  of  rescission  upon  offer  to  restore  is  recognized.  We  con- 
cede, as  claimed  by  petitioner,  and  decided  in  Bohall  v.  Dillery. 
41  Cal.  532,  that  the  rescission  must  be  in  toto,  and  in  thi» 
case  it  seems  to  have  been  so;  the  offer  was  to  restore  every- 
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thing  of  value  on  the  one  side,  and  the  demand  that  every- 
thing be  restored,  on  the  other.  The  offer  must  be  made  good 
whenever  the  demand  is  complied  with. 

Incidentally,  some  authorities  have  already  been  cited  tend- 
ing to  sustain  the  jurisdiction  of  the  court  in  cases  of  this  kind. 
The  following  may  be  referred  to,  in  addition:  — 

In  Rourke  v.  McLaughlin,  38  Cal.  196,  this  court  holds  that 
specific  performance  in  equity  will  be  decreed  whenever  the 
parties  or  the  subject-matter,  or  so  much  thereof  as  is  sufficient 
to  enable  the  court  to  enforce  its  decree,  is  within  the  jurisdic- 
tion of  the  court,  and  cites  the  case  of  Penn  v.  Lord  Baltimore^ 
1  Ves.  144,  where  specific  performance  of  a  contract  for  lands 
in  America  was  decreed  in  England;  and  Ward  v.  Arredondoy 
Hopk.  Ch.  213;  14  Am.  Dec.  543, — a  case  in  many  respects 
parallel  to  the  one  here  under  consideration,  and  in  which  the 
jurisdiction  of  the  court  was  sustained. 

In  BoswelVs  Lessee  v.  Otis,  9  How.  348,  the  supreme  court  of 
the  United  States  says:  "Jurisdiction  is  acquired  in  one  of 
two  modes:  1.  As  against  the  person  of  the  defendant,  by  the 
service  of  process;  or  2.  By  a  procedure  against  the  property 
of  the  defendant  within  the  jurisdiction  of  the  court.  In  the 
latter  case  the  defendant  is  not  personally  bound  by  the  judg- 
ment, beyond  the  property  in  question.  And  it  is  immaterial 
whether  the  proceeding  against  the  property  be  by  attachment 
or  by  bill  in  chancery." 

In  Cooper  v.  Reynolds,  10  Wall.  818,  the  same  court  held,  in 
a  case  where  there  was  no  personal  service,  and  the  defendant 
was  not  within  the  territorial  jurisdiction  of  the  court,  that  the 
seizure  of  the  property  or  the  levy  of  the  writ  of  attachment  on 
it  was  the  one  essential  requisite  to  jurisdiction,  and  that  it 
unquestionably  made  the  proceeding  purely  in  rem. 

In  Galpin  v.  Page,  3  Saw.  124,  Mr.  Justice  Field  held  that 
proceedings  which  are  in  form  personal  suits,  but  which  seek 
to  subject  property  brought  by  existing  lien,  or  by  attach- 
ment, or  by  some  collateral  proceeding,  under  the  control  of 
the  court,  and  those  which  seek  to  dispose  of  property  or  re- 
late to  some  interest  therein,  but  which  touch  the  property 
or  interest  only  through  the  judgment  recovered,  while  not 
strictly  proceedings  in  rem,  so  far  as  they  affect  property  in 
the  state,  are  treated  substantially  as  such  proceedings. 

In  Pennoyer  v.  Neff,  95  U.  S.  727,  which  has  become  the 
leading  case  on  the  subject  of  jurisdiction  acquired  by  pub- 
lication, the  supreme  court  of  the  United  States  says;  "  Sub- 
▲m.  St.  Kkf..  Vol.  XX.  — u 
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stituted  service  by  publication,  or  in  any  other  authorized 
form,  may  be  sufficient  to  inform  parties  of  the  object  of  pro- 
ceedings taken  where  property  is  once  brought  under  the 
control  of  the  court  by  seizure  or  some  equivalent  act.  Tho 
law  assumes  that  property  is  always  in  the  possession  of  its 
owner,  in  person  or  by  agent;  and  it  proceeds  upon  the  theory 
that  its  seizure  will  inform  him  not  only  that  it  is  taken  into 
the  custody  of  the  court,  but  that  he  must  look  to  any  pro- 
ceedings authorized  by  law  upon  such  seizure  for  its  condem- 
nation and  sale.  Such  service  may  also  be  sufficient  in  cases 
where  the  object  of  the  action  is  to  reach  and  dispose  of  prop- 
erty in  the  state,  or  of  some  interest  therein,  by  enforcing  a 
contract  or  a  lien  respecting  the  same,  or  to  partition  it  among 
different  owners,  or  when  the  public  is  a  party,  to  condemn 
and  appropriate  it  for  a  public  purpose.  In  other  words,  such 
service  may  answer  in  all  actions  which  are  substantially 
proceedings  in  rem.  But  where  the  entire  object  of  the  action 
is  to  determine  the  personal  rights  and  obligations  of  the  de- 
fendants,—  that  is,  where  the  suit  is  merely  in  personam, — 
constructive  service  in  this  form  upon  a  non-resident  is  in- 
effectual for  any  purpose." 

In  Windsor  v.  McVeigh,  93  U.  S.  279,  where  the  same  ques- 
tion was  considered,  the  court  says:  "The  theory  of  the  law 
is,  that  all  property  is  in  the  possession  of  its  owner,  in  person 
or  by  agent,  and  that  its  seizure  will  therefore  operate  to  im- 
part notice  to  him." 

The  same  principle  is  sustained  in  Heidritter  v.  Elizabeth 
Oil  Co.,  112  U.  S.  301,  where  the  court  adds  to  what  had  been 
said  before,  that  jurisdiction  may  be  acquired  by  the  mere 
bringing  of  the  suit  in  which  a  claim  is  sought  to  be  enforced 
against  property  situate  within  its  territorial  jurisdiction; 
that  this  may  by  law  be  equivalent  to  a  seizure,  being  the 
open  and  public  exercise  of  dominion  over  it  for  the  purposes 
of  the  suit. 

Even  in  the  case  of  Arndt  v.  Griggs,  134  U.  S.  316,  cited  by 
petitioner,  the  court  says:  "It  [the  state  court]  cannot  bring 
the  person  of  a  non-resident  within  its  limits, — its  process 
goes  not  out  beyond  its  borders,  —  but  it  may  determine  the 
extent  of  his  title  to  real  estate  within  its  limits,  and  for  the 
purpose  of  such  determination  may  provide  any  reasonable 
method  of  imparting  notice." 

If  the  state  court  has  such  power  with  reference  to  title  to 
real  estate  held  by  a  non-resident,  how  much  the  more  will  it 
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have  the  same  with  reference  to  personal  property  situate 
within  its  jurisdiction?  And  the  real  and  primary  purpote 
of  the  action  here  under  review  is  to  determine  the  title  and 
right  to  possession  of  the  moneys  and  securities  now  within 
the  jurisdiction  of  the  court,  secured  from  the  plaintiffs  in  the 
action  by  fraud,  under  a  contract  which  they  were  by  law 
authorized  to  rescind,  and  did  rescind,  upon  discovery  of  the 
fraud. 

Our  statute  says  that  in  such  a  case  the  person  who  gains 
&  thing  by  fraud  is  an  involuntary  trustee  of  the  thing  gained, 
for  the  benefit  of  the  person  who  would  otherwise  have  had  it: 
•Civ.  Code,  sec.  2224.  This  being  so,  it  cannot  be  that  the  arm 
of  equity  is  so  short  or  bo  weak  that  the  fraudulent  trustee, — 
he  who  has  become  trustee  by  fraud,  —  by  remaining  beyond 
the  jurisdiction  of  the  court,  can  prevent  the  court  from  seiz- 
ing upon  the  subject  of  the  trust  within  its  jurisdiction,  and 
restoring  it  to  the  defrauded  cestui  que  trust. 

That  the  court  has  such  jurisdiction  as  is  here  claimed  for 
it  is  fully  sustained  in  Felch  v.  Hooper,  119  Mass.  52,  where  the 
case  is  clearly  distinguished  from  that  of  Spurr  v.  Scoville,  57 
Mass.  579,  cited  by  petitioner;  in  National  Exchange  Bank  v. 
Stelling,  32  S.  C.  102;  in  Quarl  v.  Abhett,  102  Ind.  233;  52 
Am.  Rep.  662;  in  King  v.  Vance,  46  Ind.  251,  where  the  court 
eays:  "  The  defendant  may  be  brought  in  by  publication;  and 
when  thus  notified,  a  defendant  is  before  the  court  for  all  pur- 
poses except  the  rendition  of  a  personal  judgment";  and  in 
Martin  v.  Pond,  30  Fed.  Rep.  15,  where  Mr.  Justice  Brewer 
45ay8:  "It  may  be  conceded  that  notice  to  the  defendant  is 
necessary  to  divest  him  of  his  rights  and  interests,  but  the 
publication  is  notice;  it  is  equivalent  to  the  personal  service 
of  summons." 

4.  It  is  specially  insisted  on  the  part  of  petitioner  that  the 
oourt  had  no  jurisdiction  to  appoint  a  receiver;  but  the  argu- 
ment in  support  of  that  contention  is  based  almost  entirely 
upon  the  proposition  that  the  court  has  no  jurisdiction  gen- 
erally. If  it  has  general  jurisdiction  in  the  case,  as  we  con- 
clude that  it  has,  then  error  in  the  exercise  of  that  jurisdiction 
would  be  reviewable  only  on  appeal.  The  appointment  of  a 
receiver,  however,  might  in  some  cases  be  more  than  error, 
even  when  the  court  had  general  jurisdiction.  The  case  might 
be  one  in  which  there  was  no  authority  to  appoint  a  receiver. 
But  we  do  not  think  that  this  is  such  a  case.  The  authority 
to  appoint  a  receiver  in  such  a  case  is  clearly  given  in  both 
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the  first  and  sixth  subdivisions  of  section  564  of  the  Code  of 
Civil  Procedure.  See  also -Ex parie  Co/ten,  5  Cal.  496;  People  v. 
Norton,  1  Paige,  17;  Verplanck  v.  Mercantile  Ins.  Co.,  2  Paige^ 
438;  West  v.  Swan,  3  Edw.  Ch.  420;  Von  Roun  v.  Superior 
Court,  58  Cal.  858;  Southern  Pacific  R.  R.  Co.  v.  Superior 
Court,  55  Cal.  453.  Such  an  appointment  in  no  way  affects 
the  title  of  any  party  to  the  property  involved,  but  simply 
preserves  the  property  and  keeps  it  within  the  jurisdiction' 
until  the  rights  of  the  parties  can  be  determined. 

Satisfied,  as  we  are,  that  the  superior  court,  defendant  here, 
has  jurisdiction  to  proceed  in  the  case  before  it,  and  here 
brought  under  review,  and  that  thus  far  it  has  not  acted  in. 
excess  of  its  jurisdiction,  the  writ  must  be  dismissed. 

So  ordered.  

Jdrisdiction  over  Non-residents  and  their  Property:  See  Molyneux 
V.  Seymour,  30  Ga.  440;  76  Am.  Dec.  662,  and  particularly  note  665-673;  note 
to  Flint  River  S.  S.  Go.  v.  Foster,  48  Am.  Dec.  27.3,  274.  Jurisdiction  in  equity- 
may  be  upheld  whenever  the  parties  or  the  subject-matter  are  so  withiti  tlie 
jurisdiction  that  an  eflFectual  decree  can  be  made  and  enforced,  so  as  to  d{> 
justice  between  the  parties:  Ward  v.  Arredondo,  1  Hopk.  Ch.  213;  14  Am. 
Dec.  643;  Carroll  v.  Lee,  3  Gill  &  J.  504;  22  Am.  Dec.  350;  Mitchell  v. 
Bunch,  2  Paige,  606;  22  Am.  Dec.  669.  and  note;  March  v.  Eastern  B.  R. 
Co.,  40  N.  H.  548;  77  Am.  Dec.  732.  Compare  A7iderson  v.  Ooff,  72  Cal.  65; 
1  Am.  St.  Rep.  34,  and  note.  By  appearance  in  an  action  a  party  may  sub- 
mit himself  to  the  jurisdiction  of  the  court:  Johnston  v.  San  Francisco  Sav. 
Union,  75  Cal.  134;  7  Am.  St.  Rep.  129;  Union  P.  R'y  Co.  v.  De  Busk,  12 
Col.  294;  13  Am.  St.  Rep.  221,  and  note.  Having  jurisdiction  over  the  per- 
son of  a  defendant,  a  court  may  bind  him  by  its  decrees,  although  such  de- 
crees affect  property  outside  of  the  court's  jurisdiction:  McOee  v.  Sweetie;/, 
84  Cal.  100;  Poindexter  v.  Burwell,  82  Va.  607.  A  non-resident  can  be  sued 
in  Texas  without  bringing  before  the  court  such  of  his  effects  as  are  witliin 
the  state:  Rice  v.  Peteet,  66  Tex.  668. 

Rescission  of  Contracts  for  the  Sale  of  Realty.  —  As  to  when  th& 
purchaser  has  the  right  to  rescind  and  be  reimbursed,  see  note  to  Richardson 
V.  McKinson,  12  Am.  Dec.  312-314;  McKinnon  v.  Vollmar,  75  Wis.  82;  17 
Am.  St.  Rep.  178,  and  note;  Miles  v.  Stevens,  3  Pa.  St.  21;  45  Am.  Dec.  621;. 
Broion  v.  Manning,  3  Minn.  35;  74  Am.  Dec.  736.  Where  a  purchaser  ha* 
been  induced  to  purchase  property  by  means  of  fraud  practiced  by  the  ven- 
dor, if  he  acts  promptly  after  the  discovery  of  such  fraud,  he  has  a  perfect 
right  to  rescind:  Baker  v.  Lever,  67  N.  Y.  304;  23  Am.  Rep.  117.  In  Stroff 
V.  Swafford,  79  towa,  135,  where  defendants  were  shown  to  have  induced 
plaintiffs  to  make  an  exchange  of  lands,  by  false  representations  as  to  qualitj', 
location,  and  valae,  the  court  properly  decreed  a  rescission  of  the  contract  of 
exchange. 
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[In  Bank.] 

Burks  v.  Davies. 

[85  California,  110.1 
▼«l»DOTt  AlCD  VbMDBS  —  RESCISSION  OF  OfHON  TO  PtTlCHASB.  —  The  vetidoT 
of  aa  option  to  purchase  land  is  bound  at  all  times  within  the  period  of 
the  option  to  convey  a  good  title  to  the  land  mentioned  therein,  apou 
payment  of  the  purchase  price;  and  if  the  purchaser,  within  the  time 
named  in  the  option,  ascertains  that  the  vendor  has  no  title  and  cannot 
make  a  perfect  conveyance  of  the  land  named,  he  may  at  once  rescind 
the  option  and  recover  what  he  has  already  paid  thereunder,  without 
first  tendering  payment  and  demanding  a  conveyance. 

TXNDO&  AND  VeNDBK  —  RESCISSION  OF  OPTION  TO  PoBCHASE   FOR  DEFECT  IN 

TiTLB.  —  A  purchaser  nnder  an  option  for  the  sale  of  real  estate,  which 
is  given  for  a  sum  to  be  forfeited  in  case  the  purchase  is  not  consummated 
by  a  certain  day,  may,  upon  ascertaining  that  the  vendor  is  not  the 
owner  of  the  whole  title,  rescind  the  contract  within  the  time  mentioned 
in  the  option,  and  recover  the  amount  paid,  although  the  vendor,  after 
notice  of  the  rescission,  offers  to  perfect  the  title,  bat  fails  to  do  so 
within  the  time  mentioned  in  the  option. 

Haynea  and  Mitchell,  for  the  appellant. 

Smith,  Winder,  and  Smith,  for  the  respondent. 

Paterson,  J.  On  August  8,  1887,  the  defendant  executed 
and  delivered  to  the  plaintiflF  a  contract,  the  material  portions 
of  which,  so  far  as  this  case  is  concerned,  are  as  follows:  *'  Re- 
<5eived  of  J.  H.  Burks  one  thousand  dollars,  in  purchase  of 
option  to  buy  the  undivided  one  third  of  [certain  lands  par- 
ticularly described];  said  option  to  be  from  this  date  to  the 

first  day  of  September  next In  case  said  purchase  is 

made  during  the  time  above  mentioned,  the  amount  this  day 
received  is  to  be  deducted  from  first  payment;  but  in  case  the 
said  purchase  is  not  made  in  said  time,  then  the  amount  this 
<iay  received  shall  be  forfeited,  and  no  part  of  said  option 
money  is  to  be  returned.  Time  is  the  essence  of  this  con- 
tract." The  court  found  that  at  the  time  of  the  transaction 
the  plaintifi"  understood  that  the  defendant  was  the  owner  of 
■&n  undivided  one  third  of  the  lands  referred  to  in  the  agree- 
ment, and  that  the  remaining  two  thirds  were  owned  by 
others,  and  being  desirous  of  purchasing  the  whole  of  the 
lands,  had  concluded  an  agreement  with  the  other  parties  re- 
specting their  interest,  substantially  the  same  as  the  one 
above  referred  to,  of  all  of  which  defendant  had  actual  notice; 
but,  as  a  matter  of  fact,  the  defendant  and  the  other  parties 
referred  to  were  not  the  owners  of  the  entire  tract  of  land. 
Five   acres   thereof  were   owned   by  George  H.  Smith.     The 
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court  found  that  the  defendant  had  notice  at  the  time  of  the 
execution  of  the  contract  that  Smith  was  the  owner  of  the  fivfr 
acres,  but  neglected  to  communicate  the  fact  to  plaintiff,  al- 
though he  knew  plaintiff  was  relying  on  his  ability  to  pur- 
chase the  whole  of  the  land,  and  would  not  have  entered  inta 
the  contract  had  he  known  of  the  defect  in  the  title.  Prior 
to  the  first  day  of  September,  plaintiff  was  notified  by  Smith 
of  the  latter's  claim  to  the  land,  and  having  satisfied  himself 
that  Smith's  claim  was  well  founded,  he  promptly  rescinded 
the  contract,  and  demanded  repayment  of  the  one  thousand 
dollars  paid  by  him  to  the  defendant. 

The  plaintiff  had  judgment  in  the  court  below  for  one  thou- 
sand dollars  and  costs  of  suit,  and  defendant  appealed. 

It  is  said  by  Sugden,  in  his  treatise  on  vendors,  that 
"  where  a  person  sells  an  interest,  and  it  appears  that  the  in- 
terest which  he  pretends  to  sell  was  not  the  true  one,  .  .  .  ► 
the  purchaser  may  consider  the  contract  at  an  end,  and  bring 
action  for  money  had  and  received,  to  recover  any  sum  of 
money  which  he  may  have  paid  in  part  performance  of  thfr 
agreement  for  sale."  It  is  admitted  by  counsel  for  appellant 
that  it  is  the  duty  of  one  who  has  made  an  unconditional  agree- 
ment to  sell  land  to  perfect  his  title  at  once,  if  he  desires  to  hold 
the  vendee  to  his  bargain,  but  they  claim  "  no  such  imperative 
duty  rests  upon  one  who  has  merely  sold  an  option.  His  ob- 
ligation to  convey  does  not  arise  until  the  other  party  ha» 
notified  him  that  he  intends  to  purchase;  ....  a  party  need 
not  own  property,  in  order  to  sell  an  option  to  purchase  it; 
....  the  plaintiff  never  could  recover  the  one  thousand  dol- 
lars unless  he  alleged  and  proved  either  that  the  defendant 
failed  to  convey  after  demand  and  tender  of  the  purchase- 
money,  or  else  some  facts  which  excused  such  demand  and 
tender  on  his  part." 

In  Goetz  v.  Walters,  34  Minn.  241,  the  plaintiff  had  paid  the 
defendant  three  hundred  dollars  as  earnest  money  and  a  por- 
tion of  the  purchase  price,  under  a  contract  for  the  sale  to  him 
of  a  certain  piece  of  property.  It  was  agreed  between  the  par- 
ties that  if  the  title  to  the  premises  was  good,  and  the  property 
should  not  be  taken  on  the  terms  named  in  the  contract,  the- 
three  hundred  dollars  should  be  forfeited.  The  court  said 
it  made  no  difference  whether  the  words  "  and  it  is  agreed 
that  if  the  title  to  said  premises  is  not  good  "  referred  to  the 
date  of  the  contract  or  to  the  time  for  the  execution  of  the  con- 
veyance.    The  court  further  said:  "Assume  that  the  words 
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refer  to  the  time  for  executing  the  conveyance,  clearly  tliat 
was  to  be  executed  whenever,  within  the  time  specified,  to  wit, 
thirty  days,  the  plaintiff  should  pay  the  five  hundred  dollars 
and  deliver  the  horse  and  buggy.  Within  that  time  it  was 
for  the  plaintiff,  and  not  the  defendant,  to  determine  when 
performance  should  be  required.  She  could  have  called  for  a 
conveyance  within  an  hour  after  the  contract  was  executed, 
her  right  to  do  so  being  subject  only  to  the  condition  that  she 
make  the  payments.  Upon  such  a  call  he  would  have  been 
entitled  to  no  more  time  than  was  reasonably  necessary  for 
the  execution  of  the  papers.  He  was  bound  to  be  prepared  at 
all  times  within  the  thirty  days  to  convey  a  good  title,  and 
whenever  within  that  time  she  should  ascertain  that  he  had 
no  title,  so  that  it  was  impossible  for  him  to  make  a  convey- 
ance, she  could  at  once  avoid  the  contract  without  going  to 
the  useless  trouble  of  tendering  payment  and  calling  on  him 
to  convey.  The  answer  admits  that  she  did  so  on  May  15th. 
Thereupon  it  was  the  duty  of  defendant  to  repay  to  her  the 
three  hundred  dollars." 

It  has  been  held  in  England  that  "  where  a  person  takes 
upon  himself  to  contract  for  the  sale  of  an  estate,  and  is  not 
absolute  owner  of  it,  nor  is  it  in  his  power  by  the  ordinary 
course  of  law  or  equity  to  make  himself  so,  though  the  owner 
offer  to  make  the  seller  a  title,  yet  equity  will  not  force  the 
buyer  to  take;  for  any  seller  ought  to  be  a  bona  fide  contractor, 
and  it  would  lead  to  infinite  mischief  if  an  owner  were  per- 
mitted to  speculate  upon  the  sale  of  another's  estate":  Lendring 
V.  Lunnon,  2  Eq.  Cas.  Abr.  680.  It  is  a  general  rule  in  cases  of 
failure  of  title,  even  where  the  vendor  is  not  at  fault,  that  the 
purchaser  may  rescind  the  contract  and  recover  any  money 
paid  by  him  as  part  of  the  purchase  price:  Sanders  v.  Lansing, 
70  Cal.  429;  Marshall  v.  Caldwell,  41  Cal.  614.  In  this  case 
the  vendor  knew  of  the  defect  to  his  title  at  the  time  the  con- 
tract was  made,  and  made  no  attempt  whatever  to  secure  the 
title  of  Smith  until  after  plaintiff  had  given  him  notice  of 
rescission. 

Under  a  contract  for  the  sale  of  real  estate,  the  vendee  is 
regarded  as  the  equitable  owner,  and  the  vendor  a  trustee  of 
the  legal  title  for  him.  If  the  vendor  has  no  title  to  the  prop- 
erty, the  vendee  is  entitled  to  a  rescission.  Of  course,  there 
are  cases  in  which  the  vendor  is  permitted  to  perfect  his  title, 
although  he  is  unable,  strictly,  to  comply  with  the  terms  of 
his  contract.     If,  though  he  be  not  the  absolute  owner,  it  Ib  in 


216  BuuKs  V.  Da  VIES.  [Cal. 

his  power,  by  the  ordinary  course  of  law  or  equity,  to  make 
himself  such  owner,  he  will  be  permitted  within  a  reasonable 
time  to  do  so:  Pipkin  v.  James,  1  Humph.  325;  34  Am.  Dec. 
652. 

The  defendant  received  plaintiflF's  notice  of  rescission  on 
September  Ist,  and  immediately  informed  him  that  he  would 
procure  Smith's  title  if  he,  the  plaintiiff,  desired  to  purcbase 
under  his  option,  and  thereupon  the  plaintlJET  said  he  would 
give  him  twenty-four  hours  to  procure  the  title.  Defendant, 
through  O'Dea  and  Stillson,  procured  from  Smith  the  follow- 
ing written  offer:  — 

"  Los  Angeles,  Sept.  2,  1887. 

"  The  Allen  tract  in  lots  1  and  8,  block  32,  Hancock  sur- 
vey, containing  a  fraction  less  than  five  acres $1,500 

per  acre,  half  cash,  balance  interest  at  9  per  cent  on  contract, 
12  per  cent  on  deed  and  mortgage.  Will  sell  on  above  terma 
unless  option  heretofore  given  is  taken. 

"  George  H.  Smith." 

On  the  following  day,  September  2d,  plaintiff  again  called 
on  defendant,  and  defendant  notified  him  that  if  he  desired  to 
purchase  under  his  option  he  could  have  the  whole  of  the 
land,  and  showed  him  the  above  offer,  to  which  the  plaintiff 
replied:  "  That  only  shows  that  you  have  not  got  the  title." 
Defendant  told  plaintiff  that  if  he  elected  to  purchase  he 
would  give  him  a  bond,  with  satisfactory  sureties,  that  he 
should  have  a  good  title  to  the  whole  of  the  property.  At  the 
request  of  the  plaintiff,  defendant  produced  a  later  communi- 
cation from  Smith  to  Stillson,  dated  also  September  2d,  in  the 
following  words:  — 

"Los  Angeles,  September  2,  1887. 
"  C.  A.  Stillson,  Esq. 

"  Dear  Sir,  —  With  regard  to  my  written  proposition  to  sell 
the  Allen  tract,  I  wish  to  say  that  if  you  have  a  purchaser 
ready  to  close  at  once,  I  will  sell  upon  the  terms  proposed; 
otherwise  please  consider  the  proposition  withdrawn. 

"Yours  truly,  George  H.  Smith." 

It  thus  appears  that  no  attempt  was  made  by  the  defendant 
to  get  title  to  the  five  acres  until  the  expiration  of  the  option, 
and  after  the  plaintiff  had  rescinded  the  contract,  and,  as  a 
matter  of  fact,  the  defendant  never  did  succeed  in  getting  title 
to  the  property  held  by  Smith,  and  could  not  have  conveyed 
it  before  the  expiration  of  the  time  given  for  the  exercise  of  the 
option.     The  offer  given  by  Smith  to  O'Dea  and  Stillson  seems 
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to  have  been  one  subject  to  an  option  which  had  already  been 
given  to  another  party,  and  it  was  withdrawn  on  the  day  it 
•was  made. 

Under  the  rule  laid  down  in  Goetz  v.  Waters^  34  Minn.  241, — 
of  the  soundness  of  which  we  have  no  doubt,  —  the  plaintiff, 
we  think,  is  entitled  to  recover  the  one  thousand  dollars. 
This  case  is  not  in  any  material  respect  diflFerent  from  the  case 
referred  to.  It  inrolves  the  same  principles,  and  it  wai5  not 
necessary  for  the  court  to  find  whether  the  plaintiff  was  willing 
or  anxious  to  take  the  property. 

Judgment  and  order  affirmed. 


CoMTRAOTS  TOB  Salb  OF  Lans  —  DEFECTIVE  TiTLB. — A  purchaser  Cannot 
be  compelled  to  take  a  defective  title:  Hale  v.  Cravener,  128  III.  408;  Moore 
V.  Williams,  115  N.  Y.  586;  Wetm(yre  v.  Bruce,  118  N.  Y.  319;  Kursheedt  v. 
U.  D.  8.  Institution,  118  N.  Y.  358;  West  v.  Shaw,  32  W.  Va.  195;  unless 
he  is  shown  to  have  stipulated  to  accept  such  a  title:  Hedderly  v.  Johnson^ 
42  Minn.  443;  18  Am.  St.  Rep.  521;  Vougkt  v.  Williams,  120  N.  Y.  253;  17 
Am.  St.  Rep.  634.  But  a  defect  in  the  title  may  be  removed  within  the  time 
fixed  for  the  completion  of  the  purchase:  Oregvry  v.  Christian,  42  Minn.  304; 
18  Am.  St.  Rep.  507,  and  note.  A  purchaser  entitled  to  rescind  a  contract 
for  the  sale  of  land  may  recover  the  money  he  has  parted  with  under  the  con- 
tract: Ferguson  v.  Teel,  82  Va.  690;  and  it  is  not  necessary  for  him  to  rescind 
before  bringing  suit  for  the  recovery  of  such  money:  Stockhain  v.  Cheney,  62 
Mich.  10;  WrigM  v.  Dickinson,  67  Mich.  580;  11  Am.  St.  Rep.  602,  and  note. 
The  purchaser  may  also  recover  back  money  spent  in  examining  the  title  and 
in  preparing  the  necessary  papers,  with  interest  on  the  money  he  is  entitled 
to  recover  from  the  date  of  demand  and  refusal  to  pay  the  same:  Turner  v. 
Reynolds,  81  CaL  214. 


[In  Bank.] 

Alta  Land   and   Water   Company  v.  Hancock. 

[86  California,  219.] 

Riparian  Riohts,  Nature  and  Extinguishment  or.  —  Riparian  rights 
are  an  appurtenance  to  the  land,  running  with  it  as  a  corporeal  heredita- 
ment. They  may  be  segregated  by  grant  or  condemnation,  or  extin- 
guished by  prescription,  but  cannot  be  defeated  by  simple  appropriation. 

Riparian  Rights  —  Extinguishment.  —As  to  riparian  rights,  actual  and 
uninterrupted  user,  if  adverse,  for  a  useful  purpose,  and  under  claim  of 
right,  continued  for  the  statutory  period,  gives  a  prescriptive  right,  and 
extinguishes  the  rights  of  the  riparian  proprietor. 

Riparian  Rights  —  Prescriptiom.  —  Appropriation  is  not  necessary  to 
prescription  in  relation  to  acquiring  riparian  rights,  but  it  afforJs  ono 
who  seeks  to  acquire  rights  by  prescription  this  advantage,  that  it  givcji 
to  prior  claimants  notice  that  his  user  is  adverse  and  under  claim  of 
right,  and  sets  the  statute  in  motion  against  sucli  prior  claimants. 
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BxPAHiAJSi  Bights  —  Pbescjeiption. — The  Adverse  Enjotment  necessary 
to  a  prescriptive  right  to  divert  and  use  the  water  of  a  stream  must 
have  been  asserted  under  claim  of  title,  with  the  knowledge  and  acquies- 
cence  of  the  party  having  the  prior  right,  and  must  have  been  such  aa 
invasion  of  his  right  that  he  would  have  had  ground  of  action  against  the 
intruder,  and  must  be  accompanied  by  all  the  elements  necessary  ta 
make  out  an  adverse  possession,  and  be  continuous  and  uninterrupted 
for  five  years. 

Riparian  Rights  of  Owner  of  Land  in  Water,  or  the  use  thereof,  flowing 
upon  such  land,  is  not  lost  by  user  upon  such  land  by  another,  under  no 
claim  of  right  to  divert  it  or  use  it  elsewhere,  no  matter  how  adverse  or 
long  continued,  and  it  makes  no  difference  that  during  part  of  this  time 
the  land  was  held  adversely  to  the  owner,  if  such  holding  was  interrupted 
before  it  ripened  into  a  title  by  prescription. 

Riparian  Rights  —  iNXERRnPTioN  of  Prescriptive  Right  to  Water.  — 
An  interruption  by  suit  in  ejectment,  so  as  to  prevent  the  acquiring  of  a 
prescriptive  right  to  land,  also  interrupts  the  use  of  water  appurtenant 
thereto  being  used  thereon,  so  as  to  prevent  the  acquii-ing  of  a  prescrip- 
tive right  to  the  use  of  the  water  there  or  elsewhere,  and  a  recovery  of 
the  land  carries  with  it  the  recovery  of  the  water. 

Riparian  Rights.  —  Use  of  Water  upon  Land  to  which  it  is  already  ap- 
purtenant, by  a  trespasser  thereon,  will  not  give  him  such  right  in  tho 
water  as  that  he  may  thereafter  divert  it  from  the  land,  or  upon  being 
lawfully  ejected  therefrom,  convey  to  a  stranger  a  legal  title  in  the  water 
or  in  the  use  thereof. 

Riparian  Rights  —  Irrigation. — The  right  of  the  riparian  proprietor  to 
the  use  of  water  for  irrigation  is  among  the  last  of  his  riparian  rights, 
and  cannot  be  extended  even  by  implication.  It  must  always  be  held  in 
subordination  to  the  rights  of  all  other  riparian  owners  to  the  use  of  the 
water  for  the  supply  of  the  natural  wants  of  man  and  beast,  extended  to 
the  occupants  of  each  and  every  tract  held  as  an  entirety,  bordering  upoa 
the  stream,  whatever  its  extent.  After  this,  the  right  of  the  riparian 
owner  to  a  reasonable  use  of  the  water  for  the  purposes  of  irrigation  is 
acknowledged  in  common  with  others  in  like  situation. 

Riparian  Rights  Extend  to  All  Land  held  as  an  entirety  bordering  npoa 
a  stream,  whatever  its  extent,  and  the  area  of  land  to  which  riparian 
rights  are  appurtenant  cannot  be  diminished  by  the  acts  of  a  trespasser 
segregating  for  the  time  being  the  actual  occupancy,  without  segregation. 
of  the  title  of  a  portion  of  the  land  held  as  an  entirety  not  bordering  on 
the  stream,  nor  can  the  use  of  all  the  waters  of  the  stream  for  the  irriga- 
tion of  that  portion  of  the  tract  change  the  law,  and  establish  that  only 
that  portion  is  riparian  to  the  stream. 

Byron  Waters,  Wicks  and  Ward,  Edwin  A.  Meserve,  and 
Charles  J.  Perkins,  for  the  appellant. 

Barclay,  Wilson,  and  Carpenter^  and  E.  E,  Rowell,  for  the 
respondents. 

Fox,  J.  This  is  an  action  to  quiet  title  to  the  claim  of 
plaintiff,  a  corporation,  to  the  right  to  use  seven  eighths  of 
the  waters  of  East  Twin   Creek,  in  San  Bernardino  County. 
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Judgment  went  for  the  defendants,  from  which  plaintiff  ap- 
peals, the  case  coming  up  on  the  judgment  roll. 

Plaintiff  claims  by  prescription  in  favor  of  its  grantors, 
and  under  grant  of  such  alleged  prescriptive  right  to  itself. 
Defendants  are  riparian  proprietors  on  both  sides  of  the 
stream,  below  the  point  where  plaintiff  claims  the  right  of 
diversion.  It  was  alleged  and  shown  that  in  April,  1875,  the 
defendant  Hancock,  who  was  then  the  owner  of  a  tract  of 
1,280  acres,  part  of  the  Muscupiabe  rancho,  lying  on  both 
sides  of  this  creek,  and  below  the  point  at  which  plaintiff 
claimB  the  right  to  divert  seven  eighths  of  its  waters  (and 
under  whom  the  other  defendants  now  claim  as  grantees), 
took  the  preliminary  steps  to  acquire  by  appropriation  five 
hundred  inches  of  this  water;  but  this  right  of  appropriation 
was  never  perfected,  and  its  consideration  is  of  no  moment  in 
this  case,  as  it  is  conceded  by  both  parties  that  defendants 
take  nothing  by  that  proceeding. 

Nor  is  it  necessary  in  this  case  to  discuss  the  character  or 
extent  of  the  right  of  Hancock  or  his  grantees  to  the  use  of 
the  waters  of  the  creek  by  virtue  of  his  riparian  proprietor- 
ship. That  they  had  some  right  in  the  flow,  and  to  the  use 
of  said  waters,  as  such  riparian  proprietors,  is  conceded  on 
both  sides.  To  the  extent  that  it  existed,  it  was  an  appurte- 
nance to  the  land,  running  with  it  as  a  corporeal  heredita- 
ment. It  was  one  which  might  be  segregated  by  grant  or  by 
condemnation,  or  extinguished  by  prescription,  but  could  not 
be  defeated  by  simple  appropriation.  The  term  "appropria- 
tion," as  applied  to  the  acquirement  of  the  right  to  the  use  of 
water,  has  in  this  state  a  statutory  technical  meaning,  and 
the  simple  act  of  appropriation  under  the  statute  will  not  of 
itself  defeat  or  extinguish  any  prior  right.  Actual  and  un- 
interrupted user,  however,  with  or  without  the  statutory  appro- 
priation, if  adverse,  for  a  useful  purpose,  and  under  claim  of 
right,  continued  for  the  period  prescribed  by  the  statute  of 
limitations,  gives  a  prescriptive  right  which  will  extinguish 
the  rights  of  the  riparian  proprietor.  Statutory  appropria- 
tion, therefore,  is  not  necessary  to  prescription,  but  it  gives  to 
one  who  seeks  to  acquire  right  by  prescription  this  advantage, 
liiat  it  gives  to  prior  claimants  notice  that  his  user  is  adverse 
and  under  claim  of  right,  and  sets  the  statute  in  motion 
against  such  prior  claimant. 

In  this  case  the  claim  of  plaintiff  is  based  upon  prescrip- 
tion, pure  and  simple.     If  it  is  valid,  it  has,  to  the  extent  of 
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Beven  eighths  of  the  waters  of  that  creek,  extinguished  the 
rights  of  defendants.  If,  under  the  facts,  however,  plaintiffs 
claim  has  not  merged  into  title  by  prescription,  then  plaintiff 
has  no  right  which  can  be  quieted  in  this  action,  and  it  is  not 
in  position  to  question  the  right  or  the  extent  of  the  right  of 
defendants. 

The  court  finds  that  in  April,  1875,  the  defendant  Hancock 
was  the  sole  owner  of  the  1,280-acre  tract  of  land  hereinabove 
mentioned;  that  in  May,  1887,  he  conveyed  the  same,  with  the 
water  rights  appurtenant  thereto,  to  the  other  defendants 
herein,  reserving  to  himself  seventeen  acres  thereof,  with  a 
certain  quantity  of  the  water  for  the  use  of  said  seventeen 
acres,  and  that  at  the  time  of  the  filing  of  the  complaint  herein, 
the  defendants  were  the  owners  in  fee  of  the  whole  of  said 
tract;  that  in  the  spring  of  1876,  one  Burton  entered  upon  eighty 
acres  of  land,  part  of  said  1,280-acre  tract,  situate  from  a 
half  to  three  quarters  of  a  mile  from  the  channel  of  the  creek, 
claiming  the  same  as  a  squatter,  and  believing  the  same  to 
be  government  land;  and  at  the  time  of  such  entry  diverted 
from  the  channel  of  said  creek,  at  a  point  beyond  and  outside 
of  the  rancho,  all  the  waters  of  said  creek,  and  conducted  the 
same  through  an  artificial  channel  made  by  him  to  the  said 
eighty-acre  tract  so  entered  upon  by  him,  and  there  used  all 
of  said  water  for  the  irrigation  of  said  eighty-acre  tract,  until 
Bome  time  in  1877,  when  one  Stones  in  like  manner  entered  upon 
a  forty-acre  tract,  part  of  said  1,280-acre  tract,  adjoining  that 
BO  entered  upon  by  Burton,  and  thereafter,  by  some  arrange- 
ment between  Burton  and  Stones,  the  latter  commenced  to 
use  one  fourth  of  the  water  so  diverted  by  Burton,  for  the  irri- 
gation of  his  forty-acre  tract;  that  Stones  also  entered  as  a 
squatter,  and  he  and  Burton  both  claimed  adversely  to  Han- 
cock; that  they  so  continued  to  use  all  the  said  water,  for 
said  purpose,  and  upon  the  said  lands,  and  not  elsewhere, 
until  August,  1887;  that  the  said  use  was  continuous,  open, 
notorious,  peaceable,  and  adverse  to  all  the  world;  that  while 
BO  using  and  claiming  the  said  water,  they  also  used  and 
claimed  the  land  upon  which  the  same  was  used,  by  the  same 
character  of  holding  and  title,  namely,  adverse  to  Hancock, 
but  never  set  up  any  special  or  distinctive  right  in  the  water 
diflFerent  from  their  right  in  the  land,  but  claimed  both  land 
and  water;  that  in  July,  1881,  Hancock,  being  then  the  owner 
of  the  whole  of  the  said  1,280  acres,  commenced  an  action  in 
ejectment  against  Burton,  Stones,  and  others  for  the  recoverj 
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of  the  possession  thereof,  which  culminated  in  a  judgment  in 
favor  of  Hancock,  in  August,  1885,  appealed  to  this  court, 
where  the  judgment  was  aflBrmed,  and  the  remittitur  therein 
filed  in  the  court  below  August  4,  1887,  when  a  writ  of  posses- 
sion was  issued  under  which  Burton  and  Stones  were  put  out, 
and  possession  restored  to  Hancock;  that  five  years  did  not 
intervene  between  the  time  when  the  water  was  so  diverted  by 
Burton,  and  the  time  when  such  action  was  commenced  by 
Hancock;  that  it  is  not  shown  that  said  Burton  or  Stones 
ever  paid  any  taxes  on  said  water  right,  or  on  the  right  to  di- 
vert the  same,  or  that  any  were  ever  levied  thereon,  but  it  is 
shown  that  Hancock  has  paid  taxes,  and  taxes  have  been 
levied,  upon  the  whole  of  said  1,280  acres  of  land  every  year 
since  and  including  the  said  year  1876. 

The  court  then  finds  that  during  the  year  1887,  and  prior 
to  the  execution  of  the  writ  of  possession,  all  the  right  which 
Burton  and  Stones,  or  either  of  them,  acquired  in  and  to  the 
said  waters,  or  to  use  and  divert  the  same,  came  down  by  cer- 
tain mesne  conveyances  to  and  became  vested  in  this  plaintiff, 
who  acquired  and  took  the  same  with  full  notice  of  the  pen- 
dency of  said  ejectment  suit,  and  that  plaintifi"  still  holds  the 
same. 

And  as  conclusion  of  law  the  court  finds  that  the  plaintiff, 
at  the  time  of  the  commencement  of  this  action,  had  no  estate, 
right,  title,  or  interest  in  or  to  the  waters  of  said  creek,  or  any 
of  the  tributaries  thereof,  and  thereupon  ordered  judgment  for 
defendants,  which  was  entered  accordingly. 

It  will  thus  be  seen  that  the  whole  question  is,  whether 
these  facts  gave  to  plaintiff's  grantors  a  prescriptive  right  to 
the  diversion  and  use  of  that  water. 

This  right  becomes  fixed  only  after  five  years'  adverse  en- 
joyment: Crandall  v.  Woods,  8  Cal.  136;  Union  Water  Co.  v. 
Crary,  25  Cal.  504;  85  Am.  Dec.  145.  And  to  have  been  ad- 
verse, it  must  have  been  asserted  under  claim  of  title,  with 
the  knowledge  and  acquiescence  of  the  person  having  the 
prior  right,  and  must  have  been  uninterrupted:  Ajnerican  Co. 
v.  Bradford,  27  Cal.  360.  In  order  to  constitute  a  riglit  by 
prescription,  there  must  have  been  such  an  invasion  of  the 
rights  of  the  party  against  whom  it  is  claimed  that  he  would 
have  had  ground  of  action  against  the  intruder:  Anaheim 
Water  Co.  v.  Semi-Tropic  Water  Co.,  64  Cal.  185.  To  be 
adverse,  it  must  be  accompanied  by  all  the  elements  required 
to  make  out  an  adverse  possession;  the  possession  must  be  by 
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actual  occupation,  open,  notorious,  and  not  clandcKtinc;  it 
must  be  hostile  to  the  other's  title;  it  must  be  held  under 
claim  of  title,  exclusive  of  any  other  right,  as  one's  own;  it 
must  be  continuous  and  uninterrupted  for  the  period  of  (ivo 
years:  Thomas  v.  England,  71  Cal.  458. 

Can  it  be  said  that  the  use  made  of  this  water  was  adveree 
to  Hancock's  riparian  right,  when  it  was  usod  upon  his  own 
land  riparian  to  the  stream,  and  under  no  protcnHc  or  claim  of 
right  to  divert  or  use  it  elsewhere?  We  think  not.  The  use 
of  the  land  may  have  been  advcrne  and  against  his  will,  hut 
the  bringing  of  the  water  to  and  use  of  it  upon  his  land  was 
an  improvement  of  his  land,  and  an  advantage  to  him;  not  an 
act  which,  of  itself,  gave  him  an  independent  cause  of  action 
for  its  diversion,  and  required  him  to  bring  such  action  or  lose 
his  right  in  the  water.  If,  while  as  treRpassers  0(!cuj)ying  a 
portion  of  his  land.  Burton  and  Stones  had  undertaken  to 
divert  the  waters  of  the  stream,  and  carry  them  away  from  tho 
land,  this  would  have  been  an  act  so  hoHtile  to  his  right  as  to 
have  given  him  an  independent  cause  of  action  for  the  divor- 
eion.  If,  after  notice  of  such  an  act,  he  had  suffered  them  to 
divert  the  water  away  from  his  land  for  the  period  of  five 
years,  without  interruption,  they  might  have  acquired  a  right 
in  the  water  which  would  have  extinguished  his  own.  But  as 
his  right  in  the  water,  or  the  use  thereof,  was  a  corporeal 
hereditament  appurtenant  to  his  land,  we  cannot  conceive 
that  such  right  would  be  lost  by  user  upon  his  land,  under  no 
claim  of  right  to  divert  or  use  it  elsewhere. 

Nor  waH  the  use  "uninterrupted"  for  the  period  of  fivo 
years.  The  court  has  apparently,  ex  induatria,  refrained 
from  the  use  of  that  word  in  the  findings.  And  yet  the  use 
must  be  not  only  adverse,  under  claim  of  right,  open  and  no- 
torious, but  it  must  be  "  uninterru[)t<;d  "  for  the  period  of  five 
years,  to  ripen  into  a  right  by  prescription.  The  court  has 
found  that  the  use  was  "continuously  "  from  1876  to  1887,  but 
not  that  it  was  "uninterruptedly."  Counsel  insists  that  the 
words  are  synonymous,  —  that  the  one  means  the  same  as  the 
other.  They  are  very  nearly,  but  not  in  law  exactly,  synony- 
mous. This  case  furnishes  a  fair  illustration  of  the  distinc- 
tion between  them.  Burton  and  Stones  used  this  apj)urttMuint 
to  the  land  "continuously"  for  the  period  of  eleven  years. 
They  used  the  land  itself,  and  this  appurtenant  to  it  on  the 
land,  during  the  whole  of  the  same  period,  "continuously." 
The  use  of  the  land  was  unquestionably  adverse  to  the  claim 
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and  riglit  of  Hancock,  and  yet  its  continuous  uso  for  the 
period  of  eleven  years  did  not  give  to  those  using  it  a  riglit  to 
the  hind  by  prescription,  —  though  the  rule  of  law  as  to  ac- 
quiring right  to  land  and  right  to  water,  by  prescription,  is  the 
«ame.  Then  why  did  it  not  give  the  right?  Because,  just 
before  the  expiration  of  the  tive  years,  the  use  was  "inter- 
rupted "  by  the  bringing  of  the  action  in  ejectment,  and  this 
Interruption,  though  it  did  not  break  the  continuity  of  use 
until  final  judgment  and  writ  of  possession,  six  years  after- 
ward, stopped  the  running  of  the  statute,  and  no  right  could 
be  acquired  by  use  after  that  during  the  pendency  of  that  fc-uit. 
As  this  in  law  so  interrupted  the  use  of  that  land  as  to  pre- 
vent the  acquiring  of  a  prescriptive  right  to  the  land  itself,  so 
it  also,  and  by  the  same  act,  so  interrupted  the  use  of  every 
appurtenant  to  the  land  which  was  being  used  on  it,  as  to  pre- 
vent the  acquiring  a  prescriptive  right  to  that  appurtenant,  to 
use  it  there  or  elsewhere.  The  recovery  of  the  land  in  eject- 
ment carried  with  it  the  recovery  of  every  appurtenant  thereto. 
Burton  and  Stones,  according  to  the  findings,  had  never  at- 
tempted to  acquire  or  asserted  any  right  in  the  water  inde- 
pendent of  or  segregated  from  the  land,  or  under  other  right, 
title,  or  claim  than  that  which  they  asserted  to  the  land. 
They  therefore,  when  ejected,  had  nothing  to  convey  to  plain- 
tiff, and  the  plaintiff  acquired  nothing  under  them. 

We  fully  concede  the  proposition  contended  for  by  appel- 
lant, based  upon  Smith  v  Locfan,  18  Nev.  149,  that  the  use  of 
water  by  a  trespasser  upon  the  land  of  another  does  not  make 
«ueh  water  appurtenant  to  the  land  upon  which  it  is  wrong- 
fully used.  But  it  does  not  follow  from  this  that  the  use  of 
water  upon  land  to  which  it  is  already  appurtenant,  by  one 
who  is  a  trespasser  thereon,  will  give  him  such  a  right  in  the 
water  as  that  he  may  thereafter  divert  it  frotn  the  land,  or 
upon  being  ejected  therefrom,  convey  to  a  stranger  a  legal  title 
in  the  water  or  in  the  use  thereof.  Wo  do  not  mean  to  be  un- 
derstood as  holding,  and  indeed  it  is  not  claimed,  that  any- 
thing has  been  added  to  the  rights  of  defendants  by  the  acts  of 
Burton  and  Stones;  but  simply  that  nothing  has  been  taken 
from  those  rights.  It  is  probable  that  there  are  those  as 
against  whom  these  defendants  could  not  successfully  claim  the 
right  to  the  use  of  all  the  water  which  Burton  and  Stones 
carried  upon  their  lands;  but  the  measure  of  their  rights  is 
not  here  involved.  The  judgment  in  this  case  does  not  deter- 
mine them.     It  simply  determines  tliat  the  plaintili'  has  no 
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right  which  it  is  entitled  to   have  quieted  as  against  the  de- 
fendants. 

Beyond  the  proposition  above  stated,  the  case  of  Smith  v^ 
Logan,  18  Nev.  149,  is  not  in  point. 

Nor  is  there  anything  which  militates  against  the  view  here- 
taken  in  the  further  proposition  insisted  upon  by  appellant^ 
that  the  120  acres  upon  which  Burton  and  Stones  used  this- 
water  were  not  riparian  to  the  stream.     Situate,  as  this  tract 
was,  a  half-mile  or  more  away  from  the  stream,  if  it  had  been 
held  by  a  title  separate  from  and  independent  of  the  1,280-acre- 
tract,  it  would  not  have  been  riparian,  and  no  portion  of  the 
waters  of  the  stream  would  have  been  appurtenant  to  it.     But. 
the  120  acres  was  a  part  of  and  never  segregated  from  the 
1,280  acres,  all  of  which  was  riparian  to  the  stream.     We  do 
not  understand  Lux  v.  Haggin,  69  Cal.  255,  as  holding,  a& 
claimed  by  appellant,  that  only  that  portion  of  a  larger  tract 
bordering  upon  a  stream  is  riparian  thereto  which  is  actually 
washed  by  the  waters  of  the  stream,  or  only  so  much  thereof 
as  the  waters  of  the  stream  are  sufficient  to  irrigate.     Such  a 
rule,  while  it  would  limit  the  area  of  riparian  lands  to  a  com- 
paratively infinitesimal  quantity,  would  extend  the  rights  of 
a  riparian  proprietor  to  whom  the  water  might  first  come  far 
beyond  anything  heretofore  recognized  or  claimed  for  them. 
It  would  recognize  the  right  of  such  proprietor  to  consume,  if 
he  could,  on  his  riparian  lands,  all  the  waters  of  the  stream^ 
for  purposes  of  irrigation,  without  regard  to  the  rights  of  other 
proprietors  below  him,  either  for  their  natural  wants  or  for 
irrigation.     So  far,  the  right  of  a  riparian  proprietor  to  the  use 
of  water  for  purposes  of  irrigation  at  all  has  been  assumed,, 
rather  than  determined,  and  has  been  properly  regarded  a& 
among  the  last,  though  perhaps  not  the  least  important,  of  his 
riparian  rights;  one  that  must  be  always  held  in  subordination 
to  the  rights  of  all  other  riparian  proprietors  to  the  use  of  water 
for  the  supply  of  the  natural  wants  of  man  and  beast,  extended 
to  the  occupants  of  each  and  every  tract  held  as  an  entirety,, 
bordering  upon  the  stream,  whatever  its  extent.     These  natu- 
ral wants  supplied  and  protected,  the  right  to  a  reasonable  use 
of  the  surplus  water  by  the  riparian  proprietor,  in  common 
with  others  in  like  situation,  for  purposes  of  irrigation,  has 
been  acknowledged  and  recognized,  but  it  cannot  be  extended 
even  by  implication.     Nor  can  the  area  of  the  lands  to  which 
riparian  rights  are  appurtenant  be  dimmished  by  the  acts  of 
a  trespasser  segregating,  for  the  time  being,  the  actual  occu- 
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pancy,  without  segregation  of  title.  Nor  can  the  use  of  all  the 
waters  of  a  stream  upon  120  acres  of  land  change  the  law,  and 
establish  it  as  a  fact  that  there  can  be  but  120  acres  riparian 
to  that  stream,  as  claimed  by  appellant. 

We  do  not  deem  it  necessary  to  follow  the  counsel  for  appel- 
lant in  their  discussion  of  the  question  of  the  payment  of  taxes 
as  one  having  any  eflTect  upon  this  case,  nor  do  we  find  any- 
thing in  any  of  the  authorities  cited  in  conflict  with  the  views 
here  expressed. 

Judgment  aflBrmed.  

RiPAKiAiT  Rights,  thk  Natukb  ot. — The  right  to  mnning  wat«r,  in 
California,  is  a  right  running  with  the  land;  a  corporeal  privilege  bestowed 
upon  the  occupier  of  the  soil:  Hill  v.  Newman,  5  Cal.  445;  63  Am.  Dec.  140. 
Bat  water  rights  may  be  extinguished  by  the  appropriation  and  adverse  use 
thereof  by  some  other  person,  continued  sufticiently  long  to  create  a  right  in 
the  adverse  holder:  Buddington  v.  Bradley,  10  Conn.  213;  26  Am.  Dec.  386; 
Davia  v.  Fuller,  12  Vt.  178;  36  Am.  Dec,  334,  and  note;  Atfiambra  v.  Richard- 
$on,  72  CaL  598.  In  California  the  statutory  period  is  five  years:  Coonradt 
V.  Hill,  79  CaL  687.  The  adverse  use  for  five  years  must,  however,  be  under 
a  claim  of  right  adverse  to  the  rights  of  the  real  owner:  Pcuge  ▼.  Rocky  Ford 
etc  Co.,  83  Cal.  85.  There  can  be  no  adverse  possession  of  water  rights  from 
which  title  by  prescription  may  be  acquired,  unless  the  acts  constituting  the 
adverse  use  are  of  such  a  nature  as  to  raise  a  cause  of  action  in  favor  of  him 
against  whom  the  acts  were  performed,  and  to  create  the  presumption  of  a 
grant  of  an  easement  as  the  only  hypothesis  on  which  to  base  his  failure  to 
complain  thereof:  Lakeside  Ditch  Co.  v.  Crane,  80  Cal.  181.  A  finding  does 
not  show  a  prescriptive  right  to  water  unless  it  shows  that  the  use  thereof 
was  adverse:  Oneto  v.  Restano,  78  Cal.  374.  In  Coonradt  v.  Hill,  79  Cal.  587, 
it  is  decided  that  so  far  as  the  defense  to  an  action  for  a  diversion  of  waters 
is  based  upon  a  prescriptive  right  or  an  equitable  estoppel,  it  is  immaterial 
whether  defendant  made  an  appropriation  according  to  law  or  not. 

Riparian  Rights  —  Irrigation. — As  to  the  right  of  the  riparian  pro- 
prietor to  use  water  for  the  purposes  of  irrigation,  see  note  to  Davis  v.  Oeirhell, 
79  Am.  Dec.  643,  644.  All  the  riparian  owners  are  equally  entitled  to  a  rea- 
sonable use  of  the  waters  flowing  along  or  through  their  lands:  Heilbron  v. 
Water  Co.,  80  Cal.  189;  note  to  Heath  v.  Willianu,  43  Am.  Dec.  275-279.  For 
the  doctrine  peculiar  to  the  Pacific  states,  see  note  to  Heath  v.  IVilUams,  43 
Am.  Dec.  279.  280;  Reno  Smelting  Works  v.  Stevenson,  20  Nev.  269;  19  Am. 
St.  Rep.  364,  and  note.  As  between  those  using  the  water  of  natural  streams 
for  the  same  beneficial  purpose,  priority  gives  the  superiority  of  right,  re- 
gardless of  the  mode  of  diversion:  Farmers'  etc.  Co.  v.  Southworlh,  13  Col. 
112.  And  after  waters  have  been  diverted  and  applied  to  a  beneficial  use, 
the  appropriator  has  a  perfect  right  to  the  water  against  everybody  except 
the  owner  or  those  who  claim  adversely:  Necochea  v.  Curtis,  80  Cal.  397. 
One  who  has  acquired  a  right  to  divert  water  from  a  stream  may  change  the 
point  of  diversion  and  place  of  use  without  losing  his  right  of  priority,  if 
the  rights  of  others  are  not  thereby  impaired:  Fuller  v.  Mining  Co.,  12 
Col.  12. 

Diversion  of  Waters,  Actions  tor.  —  Several  persons,  through  whose 
lands  a  watercourse  runs,  may  join  as  plaintiff  to  restrain  the  diversion  of 
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the  waters  by  one  above  them:  Churchill  v.  Laiier,  84  Cal.  233.  The  plaiiitifl 
must  prove  a  right  to  use  the  water  of  which  he  claims  to  be  deprived,  aa 
well  as  show  some  actual  injury  resulting  from  an  interference  with  such 
right:  Franklin  v.  Pollard  Mill  Co.,  88  Ala,  318;  S/iarp  v.  Hoffman,  79  Cal. 
404.  But  in  an  action  to  quiet  title  to  water  rights,  it  is  not  necessary  that 
there  should  be  an  actual  interference  with  the  plaintiff 's  rights;  the  asser- 
tion of  aa  adverse  claim  is  all  that  is  necessary:  Peregoy  r.  Sellick,  79  CaJ. 
669. 


[In  Bank.] 

Ex    PARTE    KuBACK. 
fSS  Califokmia,  274.] 

Municipal  Corporations  —  Constitutionality  of  Ordinance  against 
Emplotino  Chinese.  —  A  city  ordinance  making  it  a  misdemeanor  for 
any  contractor  employed  under  contract  with  the  city  to  employ  any 
person  to  work  more  than  eight  hours  a  day,  or  to  employ  Chinese  labor 
under  such  contract,  is  an  attempt  to  prevent  certain  parties  from  em- 
ploying others  in  a  lawful  business  and  paying  them  for  their  services, 
a  direct  infringement  of  the  right  of  such  persons  to  make  and  enforce 
their  contracts,  and  unconstitutional  and  void  so  far  as  it  attempts  to 
create  a  crime. 

CiONSTiTDTioNAL  Law  —  PERSONAL  RiOHTS. — Any  person  may  pursue  any 
lawful  calling  in  his  own  way,  not  encroaching  upon  the  rights  oi 
others.  It  is  not  competent  to  forbid  any  person  or  class  of  persons, 
whether  citizens  or  resident  aliens,  offering  their  services  in  a  lawful 
business,  or  to  subject  others  to  penalties  for  employing  them,  unless 
the  nature  of  the  work  is  such  as  makes  it  unfit  for  certain  persons,  aa 
for  females  and  infants. 

Oeorye  M.  Holton,  for  the  petitioner. 

C.  McFarland,  and  Albert  Crutcher,  for  the  respondent. 

The  Court.  This  is  an  application  for  a  writ  of  habeas 
corpus.  The  petitioner  was  tried  and  convicted  of  a  mis- 
demeanor under  the  following  ordinance  of  the  city  of  Los 
Angeles:  — 

"  The  mayor  and  the  council  of  the  city  of  Los  Angeles  do 
ordain  as  follows:  — 

"  Sec.  1.  Eight  hours'  labor  constitutes  a  legal  day's  work 
in  all  cases  where  the  same  is  performed  under  the  authority 
of  any  ordinance,  resolution,  or  contract  of  the  city,  or  under 
the  direction,  control,  or  by  the  authority  of  any  oflBcer  of  tlie 
city,  acting  in  his  official  capacity;  and  a  stipulation  to  that 
effect  must  be  made  a  part  of  all  contracts  to  which  the  city 
as  a  municipal  corporation  is  a  party. 

"Sec.  2.     It  shall  be  unlawful  for  any  contractor,  by  him- 
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«elf  or  through  another,  when  having  labor  performed  under 
Any  contract  with  the  city,  to  demand,  receive,  or  contract  for 
more  than  eight  hours'  labor  in  one  day  from  any  person  in 
his  employ  or  under  his  control,  with  the  promise  or  under- 
■etanding  that  such  person  so  laborii>g  over  eight  hours  shall 
receive  a  sum  for  said  day's  work  more  than  that  paid  for  a 
legal  day's  work. 

"  Sec.  3.  It  shall  be  unlawful  for  any  contractor,  by  himself 
or  through  another,  when  having  labor  performed  under  any 
•contract  with  the  city,  to  employ  Chinese  labor  thereon. 

"  Sec.  4.  Any  person  or  persons  violating  any  of  the  pro- 
visions of  this  ordinance  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  shall  be  punished  by  a  fine 
of  not  less  than  ten  dollars  nor  more  than  fifty  dollars  for 
every  such  offense." 

It  is  claimed  ih  support  of  the  petition  that  this  ordinance 
was  unconstitutional  and  void.  We  think  this  objection  is 
well  taken.  It  is  sitnply  an  attempt  to  prevent  certain  parties 
from  employing  others  in  a  lawful  business  and  paying  them 
for  their  services,  and  is  a  direct  infringement  of  the  right  of 
Buch  persons  to  make  and  enforce  their  contracts.  If  the  ser- 
vices to  be  performed  were  unlawful  or  against  public  policy, 
or  the  employment  were  such  as  might  be  unfit  for  certain 
persons,  as,  for  example,  females  or  infants,  the  ordinance 
might  be  upheld  as  a  sanitary  or  police  regulation,  but  we 
cannot  conceive  of  any  theory  upon  which  a  city  could  be 
justified  in  making  it  a  misdemeanor  for  one  of  its  citizens 
to  contract  with  another  for  services  to  be  rendered  because 
the  contract  is  that  he  shall  work  more  than  a  limited  num- 
ber of  hours  per  day.  Mr.  Cooley,  in  his  work  on  constitu- 
tional limitations,  saj's:  — 

"  The  general  rule  undoubtedly  is,  that  any  person  is  at  lib- 
erty  to  pursue  any  lawful  calling,  and  to  do  so  in  his  own  way, 
not  encroaching  upon  the  rights  of  others.  This  general  right 
cannot  be  taken  away.  It  is  not  competent,  therefore,  to  for- 
bid any  person  or  class  of  persons,  whether  citizens  or  resi- 
dent aliens,  offering  their  services  in  lawful  business,  or  to 
subject  others  to  penalties  for  employing  them.  But  here,  aa 
elsewhere,  it  is  proper  to  recognize  distinctions  that  exist  in 
the  nature  of  things,  and  under  some  circumstances  to  inhibit 
employments  to  some  one  class  by  leaving  them  open  to 
others.  Some  employments,  for  example,  may  be  admissible 
for  males  and  improper  for  females,  and  regulations  recog- 
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tiizing  the  impropriety  and  forbidding  women  engaging  ii> 
them  would  be  open  to  no  reasonable  objection.  The  same  ie- 
true  of  young  children,  whose  employment  in  mines  and 
manufactories  is  commonly,  and  ought  always  to  be,  regu- 
lated. And  some  employments,  in  which  integrity  is  of  vital 
importance,  it  may  be  proper  to  treat  as  privileges  merely,  and 
to  refuse  the  license  to  follow  them  to  any  who  are  not  repu- 
table." 

For  these  reasons,  we  hold  the  ordinance,  so  far  as  it  at- 
tempts to  create  a  criminal  offense,  to  be  void,  and  that  the 
petitioner  should  be  discharged. 

It  is  so  ordered.  _^__ 

MrNiciPAL  Corporations  —  Ordinances.  —  Municipal  ordinances  must 
be  consistent  with  the  constitution  and  general  latirs  of  the  land:  Note  tcy 
Robinson  v.  Mayor  qf  Franklin,  34  Am.  Dec.  628. 

Laws  iMPAiRiNa  thb  Obligation  of  a  Contract  are  unconstitutional: 
Trustees  v,  Bailey,  10  Fla.  112;  81  Am.  Dec.  194,  and  note.  For  the  rules 
applicable  to  statutes  conflicting  with  vested  rights,  see  note  to  Goshen  v. 
Stonington,  10  Am.  Dec.  134-136;  compare  People  v.  Oilleon,  109  N.  Y.  389;. 
4  Am.  St.  Bep.  465. 


[In  Bank.] 
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Common  Carriers.  —  Implied  Contract  to  Carry  Lugoagb  of  a  passen- 
ger includes  only  such  a  quantity  of  articles  as  are  ordinarily  taken  by  a 
passenger  for  his  personal  use  and  convenience,  according  to  the  habit* 
or  wants  of  the  particular  class  to  which  he  belongs,  either  with  refer- 
ence to  the  immediate  necessities  or  to  the  ultimate  purpose  of  the 
journey. 

Common  Carriers  —  Jewelry  as  Baggage.  —  A  geutleman  passenger  trav- 
eling without  his  wife  or  other  female  companion  is  not,  ordinarily,  no- 
matter  what  his  station  in  life,  entitled  to  carry  as  baggage,  for  his  per- 
sonal use  or  convenience,  a  quantity  of  lady's  jewelry;  and  if  he  doe» 
carry  it,  and  it  is  lost,  he  cannot  recover  therefor  from  a  carrier  wh» 
has  no  knowledge  of  its  being  among  the  contents  of  a  trunk  carried  a» 
luggage. 

A.  Brunson,  C.  W.  C.  Rowell,  and  Charles  R.  Redick,  for  th& 
appellant. 

A.  W.  Blair,  for  the  respondent. 

Sharpstein,  J.  This  appeal  is  from  a  judgment  rendered 
in  favor  of  plaintiff,  and  against  defendant,  for  the  sum  of 
$357,  and  costs. 
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The  only  question  presented  by  the  record  is,  Do  the  find- 
ings support  the  judgment? 

The  court  finds  that  at  Kansas  City,  Missouri,  in  January, 
1888,  the  plaintiff  engaged  passage  on  the  defendant's  rail- 
road to  Colton,  in  this  state,  bought  a  ticket,  paid  his  fare, 
and  checked  his  trunk,  containing,  among  other  things,  one 
lady's  gold  watch  and  chain,  of  the  value  of  one  hundred  and 
fifty  dollars;  one  lady's  breastpin  and  ear-rings,  of  the  value 
•of  fifteen  dollars;  five  lady's  gold  rings,  of  the  value  of  twenty- 
five  dollars;  one  set  lady's  small  gold  ear-rings,  of  the  value 
of  five  dollars;  two  lady's  silver  rings,  of  the  value  of  two 
dollars;  one  lady's  gold  bracelet,  of  the  value  of  twenty-five 
•dollars, — which  the  court  found  to  be  "proper  articles  of  lug- 
gage and  baggage  for  the  plaintiff  to  carry  as  such." 

Defendant  had  no  knowledge  of  said  contents  when  it  re- 
<;eived  and  checked  said  trunk,  and  assumed  no  other  obliga- 
tion in  relation  thereto  than  such  as  was  imposed  by  law 
under  the  facts  above  stated;  that  is,  there  was  no  special 
<5ontract  between  the  parties  relating  to  said  trunk  and  con- 
tents. 

When  the  trunk  was  delivered  to  plaintiff  by  defendant,  at 
<IIolton,  the  articles  above  named,  together  with  other  articles, 
the  right  to  recover  the  value  of  which  is  conceded  by  appel- 
lant, were  missing,  and  were  not,  and  never  have  been,  deliv- 
•ered  to  plaintiff. 

The  court  further  finds  that  all  the  articles  so  lost  were 
•carried  in  said  trunk,  not  for  trade,  gift,  or  speculation,  but 
for  transportation.  The  value  of  these  articles  is  included  in 
the  judgment  recovered  by  plaintiff  against  defendant,  and 
appellant  insists  that  the  judgment  should  be  modified  by 
•deducting  from  it  the  value  of  said  above-enumerated  articles. 
And  his  contention  is,  that  said  articles,  or  none  of  theni,  con- 
stituted what  in  law  is  defined  to  be  luggage  or  baggage. 

Common  carriers  are  required  to  receive  and  carry  a  reason- 
able amount  of  luggage  for  each  passenger  without  charge: 
€iv.  Code,  sec.  2180. 

"Luggage  may  consist  of  any  article  intended  for  the  use  of 
a  passenger  while  traveling,  or  for  his  personal  equipment": 
€iv.  Code,  sec.  2181. 

Before  the  enactment  of  this  code,  courts  acknowledged  the 
<lifficulty  of  defining  with  accuracy  what  should  be  deemed 
luggage,  within  the  rule  of  the  carrier's  liability,  and  we  think 
this  provision  of  the  code  has  disencumbered  the  subject  little, 
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if  any,  of  the  diflBculty  which  previously  surrounded  it.  If 
we  define  the  word  "  equipment "  as  Webster  defines  it,  viz.^ 
•'  the  act  of  equipping  or  being  equipped  for  a  voyage  or  expe- 
dition,"  it  adds  nothing  to  what  had  long  before  been  under- 
stood  as  comprehended  in  the  term  "  luggage." 

In  Hannibal  R.  R.  Co.  v.  Swift,  12  Wall.  272,  the  court, 
speaking  through  Mr.  Justice  Field,  said  that  the  contract  to 
carry  "only  implies  an  undertaking  to  transport  such  a  lim- 
ited quantity  of  articles  as  are  ordinarily  taken  by  travelers 
for  their  personal  use  and  convenience,  —  such  quantity  de- 
pending, of  course,  upon  the  station  of  the  party,  the  object 
and  length  of  his  journey,  and  many  other  considerations.'*" 
To  the  same  effect  is  a  decision  of  the  queen's  bench  in  Ma- 
crow  V.  Great  Western  Ry  Co.,  L.  R.  6  Q.  B.  121y'where  Chief 
Justice  Cockburn  announced  the  true  rule  to  be,  "  that  what- 
ever the  passenger  takes  with  him  for  his  personal  use  or  con- 
venience, according  to  the  habits  or  wants  of  the  particular 
class  to  which  he  belongs,  either  with  reference  to  the  imme- 
diate necessities  or  to  the  ultimate  purpose  of  the  journey, 
must  be  considered  as  personal  luggage." 

It  is  not  found  that  the  plaintiff"  carried  those  articles  for 
his  personal  wear  or  convenience,  with  reference  to  his  imme- 
diate necessities  or  to  the  ultimate  purpose  of  his  journey. 
But  it  is  found  that  he  was  carrying  them  for  transportation. 
And  it  is  found  that  they  were  proper  articles  of  luggage  and 
baggage  for  the  plaintiff^  to  carry  as  such. 

We  are  not  prepared  to  hold  that  a  gentleman  travelings 
without  a  wife  or  other  female  companion  would,  ordinarily, 
no  matter  what  his  rank  or  station  in  life  might  be,  carry  as 
baggage  for  his  personal  use  or  convenience  a  quantity  of 
lady's  jewelry,  or  that  if  he  did  carry  it,  and  it  was  lost,  he 
could  recover  the  value  of  it  of  a  common  carrier  who  had  no 
knowledge  of  its  being  among  the  contents  of  a  trunk  which 
was  being  carried  as  luggage. 

In  one  case,  McGill  v.  Rowland,  3  Pa.  St.  451,,  45  Am.  Dec.^ 
654,  the  supreme  court  of  Pennsylvania  held  that  where  a 
man  was  traveling  with  his  wife,  whose  jewelry  was  in  a  trunk 
which  was  being  transported  as  baggage,  and  was  lost,  thfr 
husband  was  entitled  to  recover  of  the  common  carrier  it» 
value.  In  that  case,  it  might  well  have  been  held  that  the 
jewelry  "  was  intended  for  the  use  of  a  passenger  while  travel- 
ing." 

The  supreme  court  of  the  United  States,  in  New  York  Cent.  <Sc 
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H.  R.  R.  R.  Co.  V.  Fraloff,  100  U.  S.  24,  says:  "Whether  articles 
of  wearing  apparel,  in  any  particular  case,  constitute  baggage, 
as  that  term  is  understood  in  the  law,  for  which  the  carrier  is 
responsible  as  insurer,  depends  upon  the  inquiry  whether  they 
are  such  in  quantity  and  value  as  passengers  under  like  cir- 
cumstances ordinarily  or  usually  carry  for  personal  use  when 
traveling." 

*'  The  implied  understanding,"  says  Mr.  Angell,  "  of  the 
proprietors  of  stage-coaches,  railroads,  and  steamboats,  to 
carry  in  safety  the  baggage  of  passengers  is  not  unlimited,  and 
cannot  be  extended  beyond  ordinary  baggage,  or  such  bag- 
gage as  a  traveler  usually  carries  with  him  for  his  personal 
convenience":  Angell  on  Carriers,  sec.  115. 

In  PJister  v.  Central  P.  R.  R.  Co.,  70  Cal.  169,  59  Am.  Rep. 
404,  this  court  had  occasion  to  consider  the  provisions  of  the 
code  above  cited,  but  the  question  in  that  case  was,  whether  a 
passenger  was  entitled  to  carry  a  large  sum  of  money  as  bag- 
gage. It  was  held  that  he  was  not.  But  that  decision  in  noi 
way  aide  us  in  the  solution  of  the  question  involved  in  this 
case.  We  are  satisfied,  however,  in  this  case,  that  the  find- 
ings do  not  support  the  judgment  for  more  than  $135,  the 
value  of  the  articles  lost,  other  than  those  which  we  have- 
enumerated  above. 

It  is  therefore  ordered  that  the  judgment  be  modified  by  de- 
ducting therefrom  all  over  $135,  and  the  plaintiff  have  judg- 
ment for  that  sum  only,  and  that  appellant  recover  the  costa 
of  its  appeal."  

Carrikbs  —  Baogagb.  —  An  agreement  to  carry  a  passenger's  ordinary 
baggage  is  implied  in  the  contract  to  carry  a  passenger  himself;  but  the  im.^ 
plication  cannot  be  extended  a  single  step  beyond  such  things  as  a  traveler 
usually  has  with  him  as  part  of  his  luggage:  Hawkins  v.  Hoffman,  6  Hill, 
686;  41  Am.  Dec.  767;  see  note  to  Connolly  v.  Warren,  8  Am.  Rep.  302-304; 
note  to  Hutchingg  v.  Western  etc.  Railroad,  71  Am.  Dec.  168-163,  as  to  what 
baggage  a  passenger  is  entitled.  As  to  the  legal  significance  of  the  word 
"luggage,"  see  PJister  v.  Central  P.  R.  R.  Co.,  70  C»L  169;  69  Am.  Repw 
404;  Sttuib  r.  Kendrick,  121  Ind.  226. 
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Trust  Deed.  —  Execution  and  Delivery  of  a  trust  deed  intended  as  a  set* 
tlemeat  for  the  benefit  of  the  grantor's  children  is  shown  when  it  appears 
that  though  the  grantor  was  nominally  one  of  the  trustees  named  therein, 
and  retained  possession  of  it,  still  he  had  it  formally  acknowledged  and 
recorded,  and  recognized  it  in  his  subsequent  will,  and  that  the  other 
trustee  was  present  when  it  was  executed,  and  consented  to  become  one 
of  the  trustees  therein  and  to  act  as  such. 

Estates  of  Decedents.  —  Sale  by  Executor  without  Order  ok  Court 
under  a  will  containing  no  power  to  him  to  so  sell  is  void. 

Void  Executor's  Sale  —  Estoppel  in  Pais.  —  A  purchaser  at  a  void 
executor's  sale  can  claim  no  estoppel  in  pais  against  the  heirs  from 
acquiescence,  when  the  truth  concerning  material  facts  affecting  the  title 
was  not  unknown  to  him,  or  he  did  not  lack  the  means  of  discovering  it. 

Void  Executor's  Sale  —  Subrogation. — Purchaser  at  a  void  executor's 
sale,  with  knowledge  that  the  land  is  subject  to  a  trust,  and  of  the  want 
of  power  of  the  executor  to  sell,  is  not  entitled  to  subrogation  against 
the  heirs,  especially  when  he  has  made  his  payments  to  the  executor  and 
trustees,  who  have  used  the  money  indiscriminately  with  other  moneys, 
received  from  sales  of  personal  property  and  other  land  for  various  pur- 
poses. 

Void   Executor's  Sale  —  Improvements. — In  an  action  to  recover  land 

from  the  purchaser  at  a  void  executor's  sale,  no  allowance  can  be  made 

for  improvements  except  as  an  offset  for  damages  claimed  for  withhold- 

,  ing  the  possession.    This  under  section  741,  California  Code    of   Civil 

Procedure, 

This  action  was  originally  brought  by  C.  E.  Huse  and 
J.  M.  Hill  against  R.  S.  Den,  the  ten  children  of  N.  A.  Den, 
deceased,  their  mother,  and  W.  W.  Hollister  and  others,  to 
whom  Huse  and  Hill,  as  the  executors  of  N.  A.  Den,  had  at- 
tempted to  sell  part  of  the  land  in  dispute.  In  their  com- 
plaint, Huse  and  Hill  asked  for  the  confirmation  of  their  acts, 
the  settlement  of  their  accounts,  and  the  sales  of  the  residue  of 
the  trust  property.  Hollister  and  the  other  purchasers  filed 
cross-complaints,  asking  that  their  title  be  quieted.  The 
widow  and  children  of  N.  A.  Den  filed  cross-complaints,  ask- 
ing that  their  respective  rights  be  determined  and  that  the 
deeds  made  by  Huse  and  Hill  be  declared  void.  The  other 
facts  are  stated  in  the  opinion. 

Henry  E.  Highton  and  Philip  G.  Galpin,  for  the  appellants. 
Oliver  P.  Evans  and  T.  B.  Bishop,  for  the  respondents. 

McFarland,  J.  This  is  an  appeal  by  defendants,  Hollister 
et  al.,  from  an  order  denying  a  new  trial.  There  is  also  another 
appeal  by  the  same  defendants  (No.  12728)  from  the  judg- 
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tnent  rendered  in  the  action.  The  transcripts  in  the  two  ap- 
peals are  substantially  the  same;  and  as  the  points  in  the  two 
are  similar,  they  have  been  argued  and  submitted  together. 
The  subject-matter  involved  is  the  ownership  and  right  of  pos- 
session of  two  tracts  of  land,  each  being  part  of  the  Rancho 
dos  Pueblos,  in  the  county  of  Santa  Barbara, —  one  containing 
2,7<S5  acres,  and  the  other  112  acres.  The  main  issue  as  to 
the  ownership  ia  between  the  heirs  of  Nicholas  A.  Den,  de- 
ceased, and  Hollister  et  al.,  who  claim  as  purchasers  from  the 
executors  of  said  Den,  deceased, —  these  purchases  having  been 
made  without  any  orders  of  the  probate  court.  The  judgment 
of  the  court  below  was  in  favor  of  the  heirs  and  against  the 
purchasers,  who  appeal.  The  case  has  been  in  this  court  be- 
fore. It  was  first  decided  in  the  lower  court  in  favor  of  the 
purchasers,  but  upon  appeal  the  judgment  was  reversed  in  this 
court,  and  the  cause  remanded.  After  some  amendments  to 
the  pleadings,  it  was  tried  again,  with  the  result  as  above 
stated. 

When  the  case  was  here  before,  the  history  and  facts  of  the 
case  were  so  fully  stated  in  the  opinion  of  the  court  that  we 
do  not  deem  it  necessary  to  restate  them  here:  See  Hill  v. 
Den,  54  Cal.  6;  and  many  of  the  questions  involved  were  de- 
cided at  that  time,  and  have  become  the  law  of  the  case.  We 
will  therefore  notice  the  new  features  which  the  present  ap- 
peals present. 

1.  An  important  document  in  the  case  is  a  deed  of  trust  em- 
bracing one  undivided  half  of  the  rancho,  executed  by  said 
Nicholas  A.  Den  and  wife  to  himself  and  one  R.  S.  Den,  on  Sep- 
tember 16,  1851.  This  deed  was  attacked  on  the  first  trial  aa 
invalid  and  inoperative,  for  various  reasons  then  presented; 
but  this  court  held  that  deed  to  create  a  perfectly  valid  and 
operative  trust  for  the  purposes  which  it  declared:  54  Cal.  19, 
20;  and  such  must  now  be  held  to  be  the  law  on  that  point. 
On  the  first  trial,  however,  while  the  appellants  here  denied 
the  effect  of  this  deed  as  claimed  by  the  heirs,  they  admitted 
its  due  execution,  but  before  the  second  trial  they  amended 
their  pleadings  so  as  to  deny  its  execution.  Therefore,  the 
point  as  to  its  execution  was  not  before  this  court  on  the  former 
appeal.  But  at  the  second  trial  the  court  below  found  that  it 
was  delivered;  and  we  think  the  finding  is  based  on  sufficient 
evidence.  There  is  no  dispute  that  the  instrument  was  signed 
and  acknowledged  by  Nicholas  A.  Den  and  his  wife;  but  it  is 
contended  that  there  was  no  sufficient  delivery,  because  there 
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was  no  formal  and  physical  handing  of  it  over  to  the  other 
trustee,  R.  S.  Den.  But  R.  S.  Den  was  present  wiien  it  was 
prepared,  signed,  and  acknowledged,  and  consented  to  become 
one  of  the  trustees  therein  and  act  as  such.  It  remained  after- 
ward in  the  possession  of  Nicholas  A.  Den,  who  caused  it  to  be 
recorded  in  the  recorder's  office  a  month  or  two  afterward,  and 
was  among  his  papers  at  time  of  his  death,  and  in  his  will  he 
referred  to  it,  and  recognized  it  as  an  effectual  vesting  of  the 
property  mentioned  in  it  in  the  grantees  in  trust.  The  intent 
of  the  grantor  is  the  main  thing  to  be  discovered.  Here  thfr 
grantor  was  himself  nominally  one  of  the  grantees;  the  deed 
was  intended  to  be  a  deed  of  settlement  for  the  bene  fit  of  his 
children,  and  was  in  the  nature  of  a  covenant  to  stand  seised 
for  the  benefit  of  the  cestui  que  trust;  it  was  formally  acknowl- 
edged and  recorded;  the  other  grantee  was  present  and 
accepted  the  trust,  and  the  grantor  recognized  it  in  his  subse- 
quent will.  These  circumstances  were  sufficient  to  warrant 
the  court  in  finding  a  complete  execution  of  the  instrument. 

2.  Nicholas  Den  died  on  March  3,  1862,  leaving  a  widow 
and  ten  children.  He  also  left  a  will,  which  was  duly  pro- 
bated, in  which  Jose  Maria  Hill,  Charles  E,  Huse,  and  Alfred 
Robinson  were  named  as  executors.  Robinson  afterward  re- 
signed as  executor,  and  Hill  and  Huse  undertook,  without  any 
order  of  the  probate  court,  to  sell  and  make  conveyances  of 
land  of  the  estate  to  Hollister  and  others, —  under  which  con- 
veyances appellants  claimed  the  legal  title  at  the  first  trial. 
But  this  court,  on  the  former  appeal,  construed  the  will,  and 
held  that  it  gave  no  power  to  the  executors  to  sell  the  real  prop- 
erty; that  such  sale  could  have  been  made  only  under  an  order 
of  the  probate  court;  and  that  the  sales  and  conveyances  at- 
tempted to  be  made  were  void:  54  Cal.  21,  22.  This  ruling 
was  not  only  clearly  correct,  but  is  the  law  of  the  case. 

It  is  urged,  nowever,  that  although  the  sales  by  the  execu- 
tors were  void,  still  the  doctrine  of  estoppel  in  pais  may  be  in- 
voked by  appellants.  But  the  facts  and  pleadings  on  that 
point  are  substantially  as  those  on  the  former  appeal;  and 
this  court  then  held  that  "  there  is  no  foundation  here  for  the 
claim  of  an  estoppel  in  pais.  The  rules  which  govern  in  such 
cases  have  been  so  often  laid  down  here  that  they  do  not  re- 
quire repetition."  This  ruling,  adopted  by  the  court  below, 
meets  our  approbation,  and  is  also  conclusive  on  the  point:. 
64  Cal.  23. 

3.  The  point  that  the  heirs  were  barred  by  the  statute  of 
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limitations  was  also  made  on  the  former  appeal,  and  decided 
adversely  to  appellants,  —  this  court  holding  that  "the  stat- 
ute of  limitations  has  no  application  ":  54  Cal.  23. 

4.  The  appellants  make  the  point,  which  does  not  appear 
clearly  to  have  been  made  at  the  former  trial  and  appeal,  that, 
upon  the  doctrine  of  subrogation,  they  are  entitled  to  be  reim- 
bursed the  amounts  paid  by  them  at  the  void  sales.  On  this 
point  we  agree  with  the  findings  and  opinion  of  the  learned 
judge  of  the  court  below.  When  one  purchases  land  at  a  void 
judicial  sale,  in  entire  ignorance  that  it  is  void,  and  in  good 
faith  pays  money  thereon,  which  is  applied  to  the  satisfaction 
of  a  lien  or  encumbrance  upon  the  land,  it  has  been  held,  in 
some  cases,  that  he  should  be  put  in  the  place  of  the  cred- 
itor, to  the  extent,  at  least,  that  his  money  has  satisfied  the 
lien.  But  in  the  case  at  bar,  the  purchasers  knew  of  the  deed 
of  trust  and  the  will;  knew  of  the  want  of  power  of  the  execu- 
tors to  sell  without  an  order  of  the  probate  court;  were  warned 
not  to  purchase  without  the  order  and  sanction  of  said  court, 
and  purchased  in  the  face  of  this  knowledge  and  caution. 
They  were  not,  therefore,  ignorant  purchasers  in  good  faith,  to 
whom  the  doctrine  of  subrogation  would,  under  any  circum- 
stances, apply.  Moreover,  their  payments  were  not  made  to  the 
heirs,  who  are  parties  here,  but  to  the  executors  and  trustees, 
who  used  the  money  indiscriminately  with  other  moneys,  re- 
ceived from  sales  of  personal  property  and  other  lands,  for 
various  purposes.  As  said  by  the  court  below:  "Neither  by 
allegation  in  the  pleadings,  nor  in  the  evidence,  has  any  suc- 
cessful attempt  been  made  to  segregate  the  various  payments 
or  applications  of  these  heterogeneous  funds."  For  these 
reasons,  we  think  the  court  was  right  in  rejecting  this  claim 
of  subrogation,  and  therefore  it  is  not  necessary  to  examine 
the  question  whether  such  a  claim  was  not  within  the  exclu- 
sive province  of  the  probate  court,  and  whether  a  court  of 
equity,  under  our  system,  has  jurisdiction  to  enforce  payment 
of  claims  against  an  estate  of  a  deceased  person. 

5.  Appellants  contend  that  they  should  have  been  allowed 
for  the  value  of  their  improvements  made  on  the  land.  With- 
out entering  into  the  discussion  of  the  question  whether  any 
such  allowance  can  be  made  to  one  who  has  not  been  a  pur- 
chaser without  knowledge  and  in  good  faith,  we  think  it  clear 
that,  under  our  statute  and  former  decisions  in  this  state,  such 
allowance  can  be  made  only  as  an  offset  for  damages  claimed 
for  withholding  possession:  Code  Civ.  Proc,  sec.  741.     Such 
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allowance  was  made  in  the  case  at  bar.  The  court  found  that 
the  value  of  the  improvement  placed  on  the  land  was  in  excess 
of  the  value  of  the  rents  and  profits,  and  therefore  allowed  re- 
spondents no  judgment  for  rents  or  damages.  This  was  all 
that  appellants  were,  under  any  view,  entitled  to  demand. 

We  have  thus  referred  to  all  the  main  points  in  the  case» 
and  see  no  others  necessary  to  be  noticed  in  detail. 

We  find  no  error  committed  by  the  court  below.  This  case 
has  been  very  elaborately  and  ably  presented  in  the  various 
briefs  of  counsel.  A  great  many  authorities  have  been  cited 
and  discussed.  It  would  be  impossible  for  us  to  review  those 
authorities  in  an  opinion,  without  exceeding  all  reasonable 
bounds.     We  have  therefore  given  only  our  conclusions. 

The  order  denying  a  new  trial  is  affirmed. 


Delivery  of  a  Deed.  —  The  fact  that  the  grantor  haa  possession  of  a  deed 
after  it  has  been  duly  recorded  is  not  entitled  to  much  weight  as  rebutting 
the  presumption  of  delivery  arising  from  the  recordation,  especially  when  the 
grantees  are  minors,  and  members  of  the  grantor's  family:  Colee  v.  Colee,  122 
Ind.  109;  17  Am.  St.  Rep.  345,  and  note  348,  upon  the  subject  of  the  deliv- 
ery of  deeds  generally:  Collins  v.  Collins,  45  N.  J.  Eq.  813. 

Sales  by  Executors  without  an  Order  from  Court.  —  The  rule  is,  that 
an  executor  cannot  sell  or  in  any  manner  dispose  of  the  decedent's  realty 
without  an  order  from  the  probate  court,  unless  such  authority  is  expressly 
bestowed  upon  him  by  the  will:  Frost  v.  Attoood,  73  Mich.  67;  16  Am.  St.  Rep. 
560,  and  particularly  cases  cited  in  note;  Bagger's  Estate,  78  Iowa,  172;  Peirce 
V.  Graham,  85  Va.  227.  And  a  discretionary  power  of  sale  of  land,  given  to 
an  executor  for  the  benefit  of  the  devisees,  cannot  be  converted  into  a  power 
to  sell  for  the  payment  of  debts:  In  re  McComb,  117  N.  Y.  378. 

Estoppel  in  Pais,  Who  may  Claim. — A  person  setting  up  an  estoppel 
by  conduct  must  show  that  he  exercised  good  faith  and  due  diligence  to  know 
the  truth;  and  if  such  circumstances  are  brought  to  his  notice  as  would  be 
certain  to  excite  inquiry  to  the  mind  of  an  ordinary  man,  and  the  means  of 
satisfying  such  inquiry  are  readily  accessible,  but  are  not  used,  he  cannbt  be 
held  to  have  exercised  good  faith  and  due  diligence  to  know  the  truth:  Mov' 
gan  v.  barrel,  58  Conn.  413;  18  Am.  St.  Rep.  282;  but  see  Woodstock  Iron  Co. 
V.  Fullentmder,  87  Ala.  584;  13  Am.  St  Rep.  73,  and  note. 
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Grant  v,  Edb. 

[S5  Caufo&nia,  418.] 
AoENCT  —  SpBCino  Perfobmanob  of  Agent's  Contbact  to  Sell.  —  A 
letter  to  an  agent,  saying,  "As  yoa  stated  you  could  get  thirty  thousand 
dollars  for  the  place  you  occupy,  ....  and  if  you  can,  we  will  sell  at 
that  price,  ....  and  allow  you  two  and  one  half  per  cent  on  said 
price," — authorizes  such  agent  to  find  a  purchaser,  but  not  to  sell;  and 
a  contract  by  such  agent  to  sell  confers  no  righta  on  the  purchaser  which 
he  can  enforce  against  the  principaL 

HaU  and  Rodgers,  for  the  appellant. 

/.  C.  BateSy  for  the  respondent. 

Paterson,  J.  It  is  alleged  in  the  complaint  herein  that  the 
defendant,  being  the  owner  of  certain  real  estate,  gave  to 
Martin  the  following  authorization  to  sell  the  same:  — 

"  San  Francisco,  August  3,  1867. 
"Mr.  Wheeler  Martin. 

"  As  you  stated  you  could  get  thirty  thousand  dollars  for 
the  place  you  occupy  on  Market  Street,  and  if  you  can,  we 
will  sell  at  that  price  any  time  before  the  first  day  of  Sep- 
tember, 1887,  and  allow  you  two  and  one  half  per  cent  on  said 
price,  and  if  no  sale  is  made,  no  expenses  made  to  us. 
"  Yours  truly, 
[Signed]  "  William  Ede." 

Thereafter  Martin  executed  and  delivered  to  the  plaintiff 
an  agreement  in  the  following  words:  — 

"By  virtue  of  the  within  and  foregoing  authority,  I, 
Wheeler  Martin,  have,  this  twenty-third  day  of  August,  1887, 
sold  unto  George  Grant,  of  San  Francisco,  the  land  in  said 
authority  mentioned,  situated  in  the  city  and  county  of  San 
Francisco,  state  of  California,  and  particularly  described  as 
follows,  ....  for  the  sum  of  thirty  thousand  dollars,  of  which 
five  hundred  dollars  was  paid  by  check  dated  August  23, 1887, 
payable  to  said  William  Ede,  and  twenty-nine  thousand  five 
hundred  dollars  in  cash  to  be  paid  with  said  check  upon  the 
execution  by  said  Ede  of  a  deed  conveying  said  property  to 
said  Grant,  purchaser,  as  aforesaid. 

[Signed]  "William  Ede, 

"  By  Martin,  his  Agent." 

It  is  further  alleged  that  on  the  execution  of  this  agree- 
ment plaintiff  paid  to  the  defendant  five  hundred  dollars  aa 
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a  deposit  and  part  payment  of  the  purchase-money;  that 
plaintiff  has  duly  performed  all  the  conditions  on  his  part  to 
be  performed,  and  is  ready  and  willing,  on  having  a  good  and 
marketable  title  made  to  him  of  said  premises,  to  pay  the 
balance  of  the  purchase-money;  and  that  on  the  day  named 
in  the  agreement  he  tendered  to  the  defendant  the  sum  of 
thirty  thousand  dollars,  and  requested  such  a  conveyance,  but 
the  defendant  .refused  to  execute  or  deliver  such  conveyance. 
Plaintiff  asks  judgment  against  the  defendant  that,  on  pay- 
ment by  him  to  the  defendant  of  the  amount  of  the  purchase- 
money,  he,  said  defendant,  be  required  to  execute  and 
deliver  a  good  and  sufficient  deed.  It  is  admitted  by  the  ap- 
pellant that  the  power  of  a  broker  is  merely  to  find  a  pur- 
chaser, but  he  claims  that  this  rule  cannot  apply  here,  because 
the  purchaser  had  already  been  found.  The  case  cited  by 
him  —  Rutenherg  v.  Main,  47  Cal.  220  —  is  not  like  the  case  at 
bar.  In  that  case  the  written  instruments  and  corroborative 
circumstances  showed  the  parties  intended  that  on  the  receipt 
of  the  dispatch  affirming  the  preliminary  action  of  Meinecke, 
he,  the  agent,  should  be  clothed  with  power  to  make  the  sale 
binding  on  his  principal.  The  contention  of  appellant,  that 
the  autliority  to  find  a  purchaser  had  been  given  before  the 
letter  was  written  to  Martin,  and  that  the  latter  had  already 
found  a  purchaser,  and  reported  the  fact  to  the  defendant,  is 
not  sustained  by  the  record.  The  object  of  the  writing,  doubt- 
less, was  to  fix  the  price  which  the  defendant  was  willing  to 
take  for  the  land,  and  the  compensation  he  was  willing  to 
allow  Martin  for  making  the  sale.  Without  this  written  mem- 
orandum, signed  by  the  party  to  be  charged,  Martin  could 
not  have  recovered  compensation  for  negotiating  the  sale  of  the 
property.  The  language  of  the  letter  is:  "  We  will  sell."  It 
does  not  say  that  Martin  is  authorized  to  sell  and  convey  for 
the  price  named,  nor  is  any  form  of  deed  or  time  of  payment 
or  of  delivery  of  possession  specified.  Martin  was  authorized 
Bimply  to  find  a  purchaser  who  would  pay  thirty  thousand 
dollars,  and  if  he  should  succeed  in  finding  such  purchaser, 
he  was  to  receive  a  commission  of  two  and  one  half  per  cent. 
The  interpretation  put  upon  the  agreement  by  the  court  below 
is  sustained  by  the  following  authorities:  Duffy  v.  Hohson,  40 
Cal.  244;  6  Am.  Rep.  617;  Treat  v.  De  Cells,  41  Cal.  202; 
Armstrong  v.  Lowe,  76  Cal.  616.  The  demurrer,  therefore,  was 
properly  sustained. 
Judgment  affirmed. 
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Agent  to  Sell  Realty,  Powers  of.  —  A  general  authority  to  sell  real 
«8tate  iacludea  merely  the  power  to  find  a  purchaser  therefor,  and  the  agent 
cannot  conclude  a  contract  which  will  be  binding  upon  hia  principal:  Note  to 
£chuU»  V.  Griffin,  18  Am.  8t.  Rep.  828. 
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Hammond  v.  Wallace. 

[86  Califoenia,  622.] 

Appeal  prom  Judgment  will  be  Dismissed,  when  such  appeal  is  not  taken 
until  nearly  two  years  from  the  time  when  the  judgment  was  rendered. 

Ebror  in  Granting  Nonsuit  is  error  of  law,  and  if  excepted  to  and  speci- 
fied as  such,  may  be  reviewed  on  appeal,  without  any  specifications  of 
particulars  wherein  the  evidence  was  insufficient. 

Fbaudulent  Conveyances,  Setting  Aside.  — Mere  inadequacy  of  price 
is  not  alone  sufficient  to  warrant  a  court  in  setting  aside  a  sale  and  a 
conveyance  made  in  pursuance  thereof. 

Vendor  and  Vendee — Rescissioh — Suppiciency  op  Evidence. —  Prima 
facie  evidence  of  an  agreement  to  prevent  competition  at  a  sale,  of  which 
the  vendor  alleges  he  had  no  knowledge  at  the  time  of  the  sale,  is  not 
ground  for  the  rescission  of  the  sale,  when  an  unexplained  delay  of  one 
year  and  a  half  has  elapsed  from  the  time  of  sale  to  the  time  of  bringing 
the  action  to  rescind. 

Vkndob  and  Vendee  —  Rescission  —  Laches.  —  An  unexplained  delay  of 
one  year  and  a  half  from  the  time  of  sale  to  the  time  of  bringing  an 
action  to  rescind  on  the  ground  of  fraud  is  unreasonable,  and  fatal  to  the 
action. 

Vendor  and  Vendee  —  Rescission  —  Tender  op  Consideration  Paid  be- 
PORE  Suit.  —  An  action  to  rescind  a  sale  of  land  on  the  ground  of  fraud 
will  not  lie,  unless  the  consideration  paid  is  returned  or  tendered  before 
suit,  and  an  allegation  that  the  vendor  is  able  and  willing,  to  return  it, 
and  now  offers  to  do  so,  is  insufficient. 

N.  0.  Bradley^  P.  D.  Wigginton,  and  A.  B.  Huntf  for  the 
appellant. 

A.  N.  Drown,  for  the  respondents. 

The  Court.  Plaintiff  is  the  assignee  in  insolvency  of  Uhl- 
horn  and  Maples.  On  .June  9,  1884,  he  caused  to  be  sold  at 
public  auction  certain  lands  belonging  to  them,  and  the  .de- 
fendant Wallace  became  the  purchaser,  and  in  due  time 
received  a  deed  of  conveyance.  She  afterwards  sold  and  con- 
veyed various  portions  of  the  lands  to  the  other  defendants. 
On  November  18,  1885,  about  one  year  and  a  lialf  after  th^ 
sale,  this  present  action  was  brought  to  set  aside  the  sale,  on 
the  alleged  grounds  that  the  property  was  bid  in  at  a  grossly 
inadequate  price,  and  that  the  defendant  Wallace  had  con- 
spired with  one  Clowe,  and  others,  to  prevent  competition  in 
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bidding.  It  is  also  averred  that  the  other  defendants  pur- 
chased of  Wallace  with  full  knowledge  of  the  alleged  fraud 
practiced  at  the  auction.  The  court  below  granted  a  nonsuit 
and  rendered  judgment  for  defendants,  and  plaintiff  appeals 
from  the  judgment,  and  from  an  order  denying  a  new  trial. 
The  appeal  from  the  judgment  was  not  taken  until  nearly  two- 
years  after  the  judgment  was  entered,  and  it  is  therefore  dis- 
missed. 

Respondents  contend  that  the  question  whether  or  not  th& 
granting  of  the  motion  for  nonsuit  was  sustained  by  the  evi- 
dence cannot  be  considered,  because  there  is  no  specification 
of  the  particular  in  which  the  evidence  was  insufficient;  but 
it  seems  to  have  been  settled  that  an  error,  if  any,  in  granting 
a  nonsuit  is  an  error  of  law,  and  if  excepted  to  and  specified 
as  such,  as  was  done  in  the  case  at  bar,  may  be  reviewed  with- 
out any  specification  of  the  evidence:  Schroeder  v.  Schmidt,  74 
Cal.  459;  Donahue  v.  Gallavan,  43  Cal.  576;  Cravens  v.  Dewey,. 
13  Cal.  42.  As  to  all  the  defendants,  other  than  the  defendant 
Wallace,  there  is  no  room  to  doubt  the  correctness  of  the  non- 
suit and  the  judgment.  There  is  nothing  to  show  that  either 
of  them  had  any  reason  to  suppose  that  there  had  been  any 
fraud  or  irregularity,  if  any  such  there  was,  at  the  auction 
sale,  or  that  there  was  any  agreement  or  understanding  be- 
tween either  of  them  and  the  defendant  Wallace  that  the  land 
was,  under  any  circumstances,  to  be  reconveyed  to  the  latter^ 
Indeed,  the  evidence  showed  affirmatively  that  such  was  not 
the  case.  The  motion  for  a  nonsuit  on  the  part  of  defendant 
Wallace  was  made  on  several  grounds,  and  among  others, 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action;  that  plaintifi"  was  not  entitled  to  rescind 
without  first  returning  and  restoring,  or  offering  to  restore,  ta 
said  Wallace  everything  which  he  had  received  from  her 
under  contract,  and  without  doing  so,  or  offering  to  do  so, 
before  suit  brought,  and  that  there  is  no  averment  in  the  com- 
plaint of  such  offer;  that  it  does  not  appear  from  the  evidence 
that  the  plaintiff  made  any  offer  to  defendants  sufficient  to 
entitle  him  to  a  rescission  or  to  maintain  this  action;  that 
plaintiff  is  not  entitled  to  recover,  by  reason  of  his  delay  in 
bringing  this  action;  that  the  proof  does  not  correspond  with 
the  allegations;  and  that  "the  testimony  of  the  plaintiff  does 
not  show,  or  attempt  to  show,  the  alleged  fraudulent  conduct 
of  the  defendant  set  forth  in  the  complaint  in  this  action,  and 
complained  of  herein." 
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It  does  not  appear  upon  which  or  upon  how  many  of  the 
stated  grounds  of  the  nonsuit  the  court  based  its  decision.  It 
is  contended  by  the  appellant  that  there  was  some  testimony 
tending  to  show  that  there  was  a  fraudulent  agreement  be- 
tween defendant  Wallace  and  M.  E.  Clowe  with  respect  to 
their  bidding  at  the  auction  sale,  and  that  the  court,  on  a  mo- 
tion for  a  nonsuit,  had  no  right  to  overlook  or  disbelieve  that 
testimony.  The  testimony  of  plaintiff,  Hammond,  showed 
that  he  was  endeavoring  to  make  an  advantageous  sale  of  the 
land.  He  says:  "  I  had  spoken  to  Mrs.  Wallace,  Mr.  Crocker, 
and  several  other  persons, —  every  one  I  thought  likely  to 
buy,  —  in  reference  to  the  bidding;  was  endeavoring  to  make 
a  sale  of  this  land.  I  asked  for  and  received  a  written  bid, 
because  I  did  not  want  to  put  up  the  property  or  advertise  it 
for  sale  without  I  thought  it  would  bring  a  reasonable  sum. 
....  I  made  every  effort  I  was  able  to  to  develop  a  sale  of 
this  property  before  I  made  any  application  to  the  court  for 
leave  to  sell."  He  did  receive  a  written  bid  from  Mr.  Clowe, 
who  agreed  to  make  that  bid  at  auction  if  the  land  was  put 
up  for  sale  in  that  way.  He  says  that  **  the  bid  I  received 
[from  Clowe]  was  satisfactory  to  me."  The  sale  was  properly 
advertised,  and  there  was  a  "  fair  attendance  "  at  the  auction. 
The  property  was  offered  subject  to  certain  mortgages  which 
aggregated  forty-seven  thousand  dollars,  and  subject  also  to  a 
certain  asserted  claim  of  homestead  on  a  part  of  the  land. 
The  bid  which  Clowe  had  made,  according  to  his  promise,  at 
the  auction  was  $6,516.26.  This  bid,  considering  the  mort- 
gages, and  not  considering  the  homestead  claim,  was  substan- 
tially over  fifty-three  thousand  five  hundred  dollars.  The 
defendant  Wallace  raised  the  bid  a  few  dollars,  and  there  be- 
ing no  other  bid,  she  got  the  property  at  her  offer.  She  went 
into  possession  and  remained  in  possession  about  a  year,  when 
she  sold  various  parts  of  the  lands  to  the  other  defendants. 
On  its  face  the  sale  seems  to  have  been  entirely  fair.  At 
the  trial,  some  of  plaintiff's  witnesses,  speaking  three  years 
after  the  sale,  testified  that  in  their  opinion  the  price  was  in- 
adequate. But  the  plaintiff,  who  had  informed  himself  on 
the  subject,  testified  that  the  bid  was  satisfactory  to  him  at 
the  time.  And  considering  all  the  evidence  on  the  point, 
and  the  delay  in  bringing  the  suit,  and  that  mere  inadequacy 
of  price  is  not  alone  sufiicient  to  warrant  a  court  in  setting 

aside  a  sale,  we  would  not  be  warranted  in  saying  that  the 
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nonsuit  was  erroneous  on  account  of  the  evidence  concerning 
the  said  inadequacy. 

There  was,  however,  some  evidence  to  the  point  that  there 
was  an  agreement  between  the  defendant  Wallace  and  Clov/o, 
that  the  latter,  after  his  first  bid,  should  not  bid  further  against 
Wallace.  There  was  no  evidence  to  ehow  an  attempt  to  in- 
fluence any  other  bidders.  This  evidence  consists  of  the  tes- 
timony of  the  two  insolvents,  Maples  and  Uhlhorn,  and  one 
other  witness,  about  declarations  which  they  say  Mrs.  Wallaco 
made.  Maples  testified  that  before  and  immediately  after 
the  sale  the  defendant  Wallace  told  him  that  she  would  have 
to  pay  Clowe  a  certain  sum  of  money  to  keep  him  from  bid- 
ding against  her,  and  she  had  given  him  her  note  for  that 
purponse,  Uhlhorn  testified  that  in  June,  1885,  Mrs.  Wallace 
told  him  that  she  had  given  Clowe  her  note  for  a  certain  sura 
of  money,  to  keep  him  from  bidding;  and,  moreover,  that  he 
had  told  her  at  that  time  that  Maples  was  going  to  make  trouble 
"  about  the  money  given  to  Clowe,  and  was  going  to  upset  the 
Bale  "  on  that  account.  One  other  witness.  Nelson,  who  was 
in  litigation  with  the  defendant,  testified  that  defendant  once 
told  him  that  she  paid  Clowe  money  not  to  bid  against  her. 
So  that,  if  there  was  any  such  agreement  between  Wallace 
and  Clowe,  Maples  knew  of  it  at  the  time  of  the  sale,  and 
Uhlhorn  must  have  known  of  it  soon  after,  because  he  testifies 
that  he  knew  of  it  before  June,  1885,  at  which  time  he  says 
Mrs.  Wallace  told  him.  How  long  before  that  he  knew  it  he 
does  not  say.  And  Maples,  according  to  his  testimony,  was 
himself  a  party  to  the  fraud.  And  according  to  the  plaintiff's 
testimony,  this  action  was  brought  at  the  instigation  of  Uhl- 
horn and  Maples,  who  would  be  the  principal  gainers  by  a 
judgment  for  plaintiff  if  the  lands  are  now  as  valuable  as 
they  claim  them  to  be.  And  indeed,  if  the  lands  were  as  val- 
uable at  the  time  of  the  sale  as  they  are  now  asserted  to  have 
been,  there  would  have  been  no  apparent  necessity  for  pro- 
ceedings in  insolvency. 

Now,  it  is  contended  by  appellant  that,  on  motion  for  a  non- 
suit (although  this  is  an  equity  suit,  in  which  the  court  had 
full  control),  the  court  was  bound  to  overlook  all  other  con- 
siderations, and  to  take  the  testimony  of  Maples,  Uhlhorn, 
and  Nelson,  notwithstanding  any  inconsistencies  or  improb- 
abilities there  may  have  been  in  it,  as  furnishing  some  evi- 
dence that  the  alleged  agreement  was  made  between  Wallace 
and  Clowe;  and  that  therefore  the  court  erred  in  granting  tho 
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nonsuit.  But  admitting  that,  under  extreme  rules  about  non- 
suit originating  in  actions  at  law,  where  there  were  juries 
whose  province  it  was  to  decide  the  facts,  there  was  sufficient 
evidence  to  establish,  prima  facie,  the  one  fact  of  the  alleged 
agreement  about  the  bidding  at  the  sale,  still,  that  was  not 
the  only  fact  necessary  to  plaintiff's  case.  The  motion  for 
nonsuit  was  based  upon  several  grounds,  and  among  others, 
that  there  was  delay  in  bringing  the  suit,  and  that  it  could 
not  be  maintained  without  restoring  or  tendering  to  defend- 
ant the  money  which  plaintiff  had  received  from  her. 

Assuming  that  the  alleged  contract  of  Wallace  and  Clowe 
about  the  latter  not  bidding  was  void,  then,  while  it  was  in 
an  executory  form,  a  court  would  not  have  enforced  it  as  be- 
tween them,  but  would  have  left  them  just  where  it  found 
them.  But  the  executed  contract  of  the  sale  of  the  land  from 
plaintiff  to  Wallace  was  not  void,  although  plaintiff,  at  the 
proper  time,  and  by  proper  conduct,  might  have  rescinded  it 
and  had  it  annulled  by  a  court  of  equity,  upon  sufficient  aver- 
ments and  proofs.  But  the  first  requisite  of  rescission  is 
prompt  action.  The  code  says:  "  He  must  rescind  promptly  ": 
€iv.  Code,  sec.  1691.  In  such  a  case,  a  party  cannot  wait 
until  time  shall  demonstrate  whether  the  contract  souglat  to 
be  rescinded  turned  out  to  be  good  or  bad;  and  this  is  par- 
ticularly true  in  a  new  country,  where  values  change  rapidly. 
Of  course,  if  Uhlhorn  and  Maples  could  be  considered  as  the 
only  real  parties  in  interest,  there  would  be  no  basis  whatever 
for  this  case.  But  taking  plaintiff  in  his  legal  status  as  rep- 
resenting himself,  or  others  besides  Uhlhorn  and  Maples,  then 
his  complaint  is  fatally  defective  on  this  point.  The  only 
averment  on  the  subject  of  laches  is  as  follows:  "  Plaintiff 
avers  that  he  had  no  knowledge,  at  the  time  of  sale  and  con- 
veyance of  the  property,  of  the  collusion  and  fraud  practiced 
by  the  defendant  Emeline  Wallace  as  aforesaid."  As  one  year 
and  a  half  elapsed  between  the  sale  and  the  commencement 
of  the  action,  there  is  no  averment  that  during  that  time  he 
did  not  have  such  knowledge:  Collins  v.  Townsend,  58  Cal.  614. 
And  although  this  point  was  made  on  the  motion,  there  was 
no  offer  to  amend  the  complaint.  This  delay  was  unreason- 
able, and  fatal  to  the  action:  Bailey  v.  Fox,  78  Cal,  396; 
Burkle  V.  Levy,  70  Cal.  254. 

Moreover,  there  is  neither  averment  nor  proof  that  plaintiff 
ever  made  any  attempt  to  rescind  or  make  any  tender  of,  or 
offer  to  return,  anything  of  value  received  from  defendant  pre- 
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"vious  to  the  filing  of  his  complaint,  or  any  tender  at  all.  The 
only  averment  upon  the  subject  is,  that  plaintiff  is  "  willing 
and  able  to  return  to  the  defendant  all  the  moneys  which  she' 
paid  to  him  on  the  purchase  of  the  property,  and  all  the 
moneys  which  she  has  lawfully  or  legitimately  paid  out  or  ex- 
pended on  account  of  the  purchase  of  said  property,  and  now 
offers  to  do  so."  This  is  not  sufficient.  In  Herman  v.  Haffe- 
negger,  54  Cal.  161,  a  case  very  similar  to  the  one  at  bar,  the 
plaintiff  had  at  least  alleged  "that  prior  to  the  commence- 
ment of  the  action  he  rescinded  the  contract,  and  had  offered 
to  return  to  the  defendant  what  he  received  thereunder."  But 
the  court  said:  "It  nowhere  appears  that  any  offer  to  return 

was  made  previous  to  action  brought He  could  not 

maintain  the  action  until  he  had  so  returned,  or  offered  to  do 
60.  This  was  a  condition  precedent  to  his  maintenance  of  the 
action.  And  as  he  did  not  comply  with  this  requisite,  the 
nonsuit  was  properly  granted."  See  also  Gifford  v.  Carvill,  2^ 
Cal.  589,  and  cases  cited;  Collins  v.  Townsend,  58  Cal.  608; 
Bohall  V.  Diller^  41  Cal.  533.  In  the  case  at  bar  there  is  not 
even  any  averment  or  proof  of  a  rescission  of  the  contract,  or 
of  any  attempt  to  rescind,  to  say  nothing  of  the  absence  of 
averment  or  proof  of  tender  or  offer  to  return  to  defendant 
anything  of  value  received  from  her.  And  under  the  authori- 
ties above  cited,  this  defect  in  plaintiff's  case  is  fatal. 

The  exceptions  taken  to  rulings  of  the  court  on  the  admissi- 
bility of  evidence  relate  to  the  question  whether  the  alleged 
contract  about  bidding  at  the  sale  was  in  fact  made,  and  to 
the  issue  of  the  adequacy  of  the  price,  and  are  not,  therefore, 
under  the  views  above  expressed,  important.  For  the  reasons 
above  given,  we  see  no  sufficient  cause  to  reverse  the  judgment 
of  the  superior  court. 

Judgment  and  order  affirmed. 

Fraudulent  Conveyance  —  iNADEQUAcr  ov  Purchase  Price.  —  Th» 
mere  inadequacy  of  a  consideration  will  not  render  tiie  sale  of  property  fraud- 
ulent: "(SAay  V.  Wheeler,  69  Mich.  254;  Ttoo  Rivers  Mfg.  Co.  v.  Beyer,  74  Wia. 
210;  17  Am.  St.  Rep.  131;  but  see  note  to  Hagerman  v.  Buchanan,  14  Am.  St. 
Rep.  739.  And  this  rule  applies  to  judicial  sales:  Weaver  v.  Nugent,  72  Tex. 
272;  l3  Am.  St.  Rep.  79.3,  and  particularly  cases  cited  in  note. 

Rescission  of  Contract  or  Sale  —  Duty  of  the  Vendor. — A  vendor 
seeking  to  rescind  a  contract  of  sale  must  place  the  purchaser  in  statu  quo,  by 
returning  or  tendering  the  purchase  price  paid  to  him:  Note  to  Johnson  v. 
Evans,  50  Am.  Dec.  674,  675;  Westhafer  v.  Patterson,  120  Ind.  459;  16  Am. 
St.  Rep.  330,  and  note;  Ellsworth  v.  Randall,  78  Iowa,  141;  16  Am.  St.  Kep. 
425. 


Sept.  1890.]  Ohm  v.  Superior  Court.  245 

Rescission  of  Costract  of  Sale,  when  mcst  be  Made.  —  Where  a  ven- 
dor seeka  to  rescind  a  contract  of  sale  for  fraud,  he  must  act  promptly  upon 
the  discovery  of  the  fraud:  Note  to  Jo/inson  v.  Eoana,  50  Am.  Dec.  675;  Great 
Wtst  Mining  Co.  v.  Mining  Co.,  12  Col.  46;  13  Am.  St.  Rep.  204;  for  long  de- 
lay on  the  part  of  one  setting  up  fraud,  after  a  full  knowledge  of  the  facts, 
constitutes  gross  laches,  and  will  bar  hia  right  to  rescind:  Note  to  Bell  r, 
Jfudton,  2  Am.  St  Rep.  801.  802. 
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Sstatis  of  Decedents  —  Who  is  not  Creditor  of  Estate.  —  A  pcrsoa 
whose  claim  against  an  estate  has  been  disallowed  by  the  administrator, 
and  for  the  establishment  of  which,  as  a  claim,  an  action  is  pending  and 
nndetermined,  is  not  a  creditor  within  the  meaning  of  section  1590  of 
the  California  Code  of  Civil  Procedure,  providing  for  suits  in  certain 
cases  by  executors  and  administrators  to  set  aside  fraudulent  convey- 
ances on  application  of  creditors. 

Estates  of  Decedents  —  Creditor's  Suit  to  Set  Asidb  Deed  —  Statctb 
OF  Limitations.  — To  enable  a  creditor  of  an  estate  to  maintain  suit  to  set 
aside  as  fraudulent  and  void  a  deed  made  by  the  intestate,  he  must  be  a 
creditor  whose  claim  has  been  allowed  by  the  administrator,  or  is  evi- 
denced  by  a  judgment;  and  the  statute  of  limitations  does  not  bar  an  ac- 
tion  by  the  creditor  until  three  years  after  the  judgment  establishing  his 
claim. 

Estates  of  Decedents  —  Certiorari  to  Annul  Order  Made  without  Au- 
thority. —  An  order  of  a  trial  court  directing  an  alleged  creditor  of  an 
estate  to  prosecute  an  action  in  the  name  of  the  administrator  to  set 
aside  as  void  a  conveyance  by  the  intestate  is  without  authority  of  law, 
and  may  be  reviewed  and  annulled  on  certiorari. 

Estates  of  Decedents  —  CREorroR'a  Suit  to  Set  Aside  Conveyance  — 
Remedy  of  Creditor.  —  A  creditor  of  an  estate  has  his  remedy  by  ac- 
tion in  his  own  name,  independently  of  the  administrator,  to  set  aside  as 
void  a  conveyance  made  by  the  intestate;  or  the  court  may  compel  the 
administrator  to  bring  the  suit  in  a  proper  case,  and  compel  obedience  to 
its  mandate  by  punishing  him  for  contempt,  npon  his  refusal  to  sue;  or 
it  may  revoke  his  letters  and  appoint  an  administrator  who  will  prose- 
cute the  action. 

W.  C.  Belcher,  for  the  petitioner. 

Paterson,  J.  The  petitioner  is  administratrix  of  the  estate 
of  E.  F.  Ohm,  deceased.  On  March  23,  1889,  Mrs.  Judge  filed 
a  petition  in  the  superior  court  asking  for  an  order  directing 
the  administratrix  to  allow  her  name  to  be  used  in  an  action 
to  be  brought  against  the  surviving  wife  of  the  deceased 
{Augusta  L.  Ohm)  to  set  aside  a  conveyance  of  certain  land 
made  by  E.  F.  Ohm  in  his  lifetime  to  his  said  wife,  with  in- 


246  Ohm  v.  Superior  Court.  [CaL 

tent  to  defraud  his  creditors.  It  was  alleged  that  at  the  time 
of  the  conveyance  E.  F.  was  indebted  to  sundry  persons  in  the 
Bum  of  about  ninety  thousand  dollars,  including  a  debt  to 
petitioner  of  about  five  thousand  dollars;  that  the  conveyance 
was  made  without  consideration  and  to  defraud  creditors; 
that  deceased  left  no  estate  —  except  what  was  conveyed  ta 
his  wife  as  aforesaid — with  which  to  pay  the  claims  of  cred- 
itors; that  the  administratrix,  though  requested  to  do  so,  re- 
fused to  bring  suit  to  set  aside  the  conveyance. 

A  hearing  was  had  upon  the  allegations  of  the  petition,  and 
the  court  ordered  that  Mrs.  Judge  be  allowed  to  sue  in  the 
name  of  Anna  A.  Ohm,  the  administratrix,  on  condition  that 
Mrs,  Judge  defray  all  expenses  of  the  action,  and  save  the  ad- 
ministratrix harmless  therefrom.  Thereupon  the  administra- 
trix filed  a  petition  herein  for  a  writ  of  review,  the  writ  was 
issued,  a  return  has  been  made  setting  forth  the  facts  sub- 
stantially as  narrated  above,  and  showing  the  additional  fact* 
in  a  bill  of  exceptions,  which  is  made  a  part  of  the  return;, 
that  in  due  time  Mrs.  Judge  presented  her  claim  against  the 
estate  for  over  five  thousand  dollars;  that  the  claim  was 
rejected,  and  that  she  commenced  an  action  against  the  ad- 
ministratrix on  said  rejected  claim,  which  action  is  still 
pending. 

The  question  is  presented,  therefore,  whether  a  person  whose- 
claim  has  been  disallowed  by  the  administratrix,  and  for  the- 
establishment  of  which,  as  a  claim,  an  action  is  pending  and 
undetermined,  is  a  creditor  within  the  meaning  of  section  1590 
of  the  Code  of  Civil  Procedure.  That  section  reads  as  follows: 
*'  No  executor  or  administrator  is  bound  to  sue  for  such  estate, 
as  mentioned  in  the  preceding  section,  for  the  benefit  of  the 
creditors,  unless  on  application  of  creditors,  who  must  pay 
such  part  of  the  costs  and  expenses  of  the  suit,  or  give  such 
security  to  the  executor  or  administrator  therefor,  as  the  court, 
or  judge  thereof,  shall  direct."  Under  the  provisions  of  this 
section,  and  the  provisions  of  sections  1589  and  1591  of  the 
Code  of  Civil  Procedure,  it  is  clear  that  the  administratrix 
would  have  no  right  to  commence  an  action  to  set  aside  a 
deed  of  her  intestate  as  void  against  creditors,  unless  "  therfr 
is  a  deficiency  of  assets"  (sec.  1589),  and  there  are  creditors 
for  whose  benefit  "  all  real  estate  so  recovered  must  be  sold  "r 
Sec.  1591.  Any  creditor  is  entitled  to  maintain  an  action  to  set 
aside  such  a  fraudulent  conveyance:  Hills  v.  Sherwood,  4SCa,\. 
392;  but  he  must  be  a  creditor  whose  claim  has  been  allowed 
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by  the  administrator,  or  is  evidenced  by  a  judgment:  Mesmer 
V.  Jenkins,  61  Cal.  153;  McMinn  v.  Whelan,  27  Cal.  300.  And 
the  statute  of  limitations  does  not  bar  an  action  by  the  credi- 
tor until  three  years  after  the  judgment  establishing  the  credi- 
tor's claim:  Forde  v.  Exempt  Fire  Co.,  50  Cal.  302. 

In  New  York  it  is  held  that  the  debt  must  be  ascertained 
by  judgment,  and  that  the  reason  of  the  rule  "  does  not  fail  by 
the  death  of  the  debtor  before  judgment  recovered  for  the 
debt":  Estes  v  Wilcox,  67  N.  Y.  264.  And  in  Michigan,  under 
statutes  similar  to  our  own,  it  has  been  decided  that  until  the 
estate  has  been  charged  with  claims  by  allowance  or  judg- 
ment, *'  there  is  no  basis  for  a  bill  against  a  decedent's  fraud- 
ulent conveyance  in  order  to  recover  means  to  pay  them  ": 
O'Connor  v  Boylan,  49  Mich.  209.  To  the  same  effect  is  the 
decision  of  the  court  in  Fletcher  v.  Holmes,  40  Me.  304. 

It  is  claimed  that  the  order  cannot  be  annulled  in  this  pro- 
ceeding; that  the  court  below  had  jurisdiction  of  the  subject- 
matter  and  of  the  parties,  and  if  it  decided  wrongfully  on  the 
evidence  adduced  at  the  hearing,  it  is  a  case  of  mere  error,  and 
review  will  not  lie. 

If  the  order  of  the  court  directed  the  administratrix  to 
commence  an  action,  it  would  be  conclusively  presumed  that 
the  evidence  taken  by  the  court  was  sufficient  to  support  the 
order.  The  order,  however,  is  not  that  the  administratrix  her- 
self commence  and  prosecute  the  action,  but  that  Mrs.  Judge 
do  so  in  the  name  of  the  administratrix.  This  gives  to  Mrs. 
Judge,  one  of  the  alleged  creditors,  control  of  an  action  in  the 
name  of  the  representative  of  all  who  are  interested  in  the 
estate, — heirs  as  well  as  creditors.  We  are  unable  to  find 
any  warrant  in  the  statute  for  such  authority,  and  no  case  has 
been  cited  which  upholds  it.  There  certainly  is  no  necessity  for 
such  action.  The  creditor  may  bring  an  action  in  his  own  name. 
The  statute  does  not  exclude  him;  he  has  his  remedy  inde- 
pendently of  the  administrator:  Hills  v.  Sherwood,  48  Cal.  392. 
Furthermore,  the  court  can  compel  the  administratrix  to  bring 
suit  in  a  proper  case.  The  statute  declares  that  "the  executor 
or  administrator  must  commence  and  prosecute  to  final  judg- 
ment any  proper  action  for  the  recovery  of  the  same":  Sec. 
1589.  Obedience  to  this  mandate  and  the  order  of  the  court 
may  be  compelled  by  proceedings  for  contempt,  or  the  letters 
may  be  revoked  and  an  administrator  appointed  who  will  pros- 
ecute a  proper  action. 

The  order  of  the  court  under  review  herein  is  annulled. 
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Creditors'  Suit.  — As  to  what  is  necessary  to  maintain  a  suit  by  creili- 
tors,  when  the  debtor  is  dead  or  insolvent,  see  Lyons  v.  Murray,  95  Mo. 
23;  6  Am.  St.  Rep.  17,  and  cases  cited  in  note.  Eqnity  has  jurisdiction  to  set 
aside  fraudulent  conveyances  of  a  decedent,  at  the  instance  of  the  creditors 
of  the  estate:  Snodgraaa  v.  Andrews,  30  Miss.  472;  64  Am,  Dec.  109;  but  the 
creditors  mnst  have  obtained  a  judgment  against  the  debtor:  Logan  v.  Loijan, 
22  Fla.  561;  Massey  v.  Gorton,  12  Minn.  145;  90  Am.  Dec.  287,  and  note 
288-301,  upon  the  remedy  by  creditors'  bills,  generally.  And  it  has  been 
decided  that  the  allowance  of  a  creditor's  claim  against  a  decedent's  estate  ia 
a  judicial  act,  and  amounts  to  a  quasi  judgment:  Note  to  Moore  v.  IliUe- 
brant,  65  Am.  Dec.  122.  The  executor  or  administrator  represents  the 
creditors  as  well  as  the  estate,  and  may  sue  for  property  fraudulently  alien- 
ated by  the  deceased  in  his  lifetime:  Note  to  Massey  v.  Gorton,  90  Am.  Dec. 
291;  Hangenv.  Hachemeister,  114  N.  Y.  566;  11  Am.  St.  Rep.  691. 
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CJoNTEMPT.  — Newspaper  Publication  charging  a  jadge  with  '*  deliberate 
lying  about  the  law,  deliberate  intentional  falsification  in  his  official  capa- 
city, and  deliberate  intentional  denial  of  justice  "  in  a  case  before  him,  in 
which  a  demurrer  to  the  complaint  has  been  sustained  with  leave  to  amend, 
and  before  the  time  for  amendment  has  expired  and  the  case  finally  dis- 
posed of,  is  a  flagrant  abuse  of  the  liberty  of  the  press,  an  "  unlawful  inter- 
ference with  the  proceedings  of  a  court,"  and  a  contempt  of  court,  within 
the  meaning  of  subdivision  9  of  section  1209,  California  Code  of  Civil 
Procedure. 

Contempt.  — Liberty  op  the  Press  to  fairly  criticise  the  official  conduct  of 
a  judge,  or  the  decisions  or  proceedings  of  courts,  and  to  expose  any 
wrongful,  corrupt,  or  improper  act  of  a  judicial  officer,  will  be  carefully 
preserved  and  protected  by  the  courts;  but  if  a  newspaper  publisher 
prints  and  circulates  unjust  censures,  or  false  charges  concerning  such 
matters,  he  will  be  held  strictly  accountable,  and  punished  for  con- 
tempt. 

Application  for  a  writ  of  habeas  corpus, 

P.  Reddyy  James  0.  Maguire,  and  E.  P.  CoUf  for  the  peti- 
tioner. 

J.  A.  Hosmer,  E.  F.  Preston^  and  William  M.  Fitzmaurice^  for 
the  respondent. 

Works,  J.  This  is  an  application  for  a  writ  of  habeas  corpus. 
The  following  aflfidavit  was  filed  in  the  superior  court  of  the 
city  and  county  of  San  Francisco  charging  the  petitioner 
with  contempt  of  court;  — 
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"  State  of  California, 
""  City  and  County  of  San  Francisco.' 

**  William  J.  Dixon,  being  duly  sworn,  deposes  and  says 
that  one  Henry  Bingham  is  the  defendant  in  an  action  wherein 
the  people  of  the  state  of  California,  upon  the  relation  of 
Oharles  J.  Swift,  is  plaintiff;  that  said  action  is  now  pending 
in  the  superior  court  of  the  city  and  county  of  San  Francisco 
etate  of  California,  and  is  still  undetermined;  that  said  Henry 
Bingham  did  interpose  and  file  a  demurrer  to  the  complaint 
in  said  action,  which  said  demurrer  was,  after  full  argument, 
on  the  second  day  of  August,  1889,  by  the  said  court  sustained, 
and  on  said  last-mentioned  day  the  said  plaintiff  was  given 
leave  to  amend  his  said  complaint  within  ten  days  thereafter; 
that  the  time  granted  said  plaintiflFby  said  court  to  amend  his 
said  complaint  has  not  yet  expired;  that  one  James  H.  Barry 
is  the  editor  of  a  paper  published  weekly  in  the  city  and 
county  of  San  Francisco,  state  of  California,  which  said  paper 
is  called  the  Weekly  Star;  that  on  the  third  day  of  August, 
1889,  and  while  said  action  was  then  and  there  pending  in 
said  superior  court,  said  James  H.  Barry  did  publish  and 
caused  to  be  published  at  the  city  and  county  of  San  Fran- 
cisco, state  of  California,  in  the  said  paper,  the  Weekly  Star, 
the  following  false,  malicious,  untrue,  libelous,  and  defamatory 
matter  of  and  concerning  Honorable  F.  W.  Lawler,  judge  of 
the  superior  court  of  the  said  city  and  county  of  San  Fran- 
cisco, state  of  California:  — 

"  'a  criminal  judge. 

***We  charge  Francis  W.  Lawler,  judge  of  the  superior 
court  of  San  Francisco,  with  deliberate  lying  about  the  law,  de- 
liberate intentional  falsification  in  his  oflBcial  capacity,  and  de- 
liberate intentional  denial  of  justice.  He  is  not  merely  a  fool, 
but  an  impudent  rascal;  a  criminal  on  the  bench.  He  ought 
to  be  impeached  and  removed  from  office,  and  disfranchised, 
indicted,  and  punished  by  fine  and  imprisonment;  made  a 
convict  of.  But  our  criminal  machinery  and  our  legislature 
are  so  often  elected  and  used  (just  as  Lawler  acts),  not  to 
punish  wrong-doing,  but  on  purpose  to  protect  it,  that  such  a 
proceeding  is  hopeless.  If  the  information  which  we  have  re- 
<;eived  is  wrong,  let  the  editors  of  the  Weekly  Star  be  at  once 
arrested  on  a  charge  of  criminal  libel.  We  invite  and  defy 
Lawler  to  venture  to  defend  himself  even  in  a  San  Francisco 
court  by  this  proceeding.     We  shall  make  the  crime  of  this 
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judge  so  plain,  that  even  the  wayfaring  men,  though  fools^, 
shall  not  err  therein. 

*"The  case  is  this:  A  suit  has  been  brought  against  Super- 
visor Henry  Bingham,  to  determine  whether  he  is  entitled  to 
the  oflSce  of  supervisor.  This  suit  was  assigned  by  the  Buck- 
ley judge.  Levy,  to  the  other  Buckley  judge,  Lawler  (upon 
which  every  lawyer  in  town  knew  beforehand  what  Lawler 
would  do,  though  they  could  not  have  foreseen  just  how  he 
would  begin  to  do  it).  When  the  case  came  up  before  Law- 
ler, yesterday,  Bingham's  attorney  "  demurred," —  that  is,  he 
said  the  superior  court  had  [no]  authority  to  try  a  case  like 
this.  In  reply,  the  complainant's  attorney  showed  that  the 
constitution  expressly  provides  that  the  superior  court  haa 
jurisdiction  over  all  such  cases.  And  this  impudent  falsifier 
of  the  law  and  denier  of  justice,  Francis  W.  Lawler,  allowed 
the  demurrer,  absolutely  giving  for  a  reason,  that  "  although 
the  constitution  does  give  the  superior  court  jurisdiction  over 
all  such  cases,  yet  this  is  not  all  cases,  but  only  one  case,  and 
therefore  this  court  has  no  jurisdiction  over  it." 

"  'This  seems  impossible.  But  we  affirm  it  to  be  true,  and 
upon  the  affirmation  we  are  deliberately  taking  the  risk 
of  being  publicly  dishonored,  unless  Judge  Lawler  remains 
publicly  dishonored.  It  is  exactly  as  if  the  burglar  Jimmy 
Hope  had  been  discharged  by  Judge  Toohy  without  trial,  on 
the  ground  that  the  "law  only  provided  for  the  trying  of 
all  burglars,  and  therefore  did  not  provide  for  trying  this 
one,"' —  ....  with  intent  then  and  there  unlawfully  to  in- 
terfere with  the  proceedings  of  a  court  of  justice,  and  to  insult 
the  said  Francis  W.  Lawler,  Esquire,  judge  of  said  court,  in 
the  discharge  of  the  duties  of  his  office,  and  to  expose  him  to 
obloquy  and  contempt.  W.  J.  Dixon. 

"  Subscribed  and  sworn  to  before  me  this  ninth  day  of  Au- 
gust, 1889.  George  H.  Pippy,  Deputy  County  Clerk." 

Upon  the  affidavit  being  filed,  the  matter  was  referred  for 
hearing  to  Honorables  William  T.  Wallace,  J.  McM.  Shafter,^ 
and  J.  P.  Hoge,  judges  of  said  court,  who  heard  the  same,, 
found  the  petitioner  guilty,  and  adjudged  that  he  be  impris- 
oned in  the  county  jail  for  the  term  of  five  days  and  pay  a  fine 
of  five  hundred  dollars. 

The  petitioner  contends  that  there  were  certain  defects  in 
the  manner  of  charging  and  bringing  him  before  the  court. 
But  we  think  there  were  no  such  defects  in  the  proceedings 
as  would  entitle  the  petitioner  to  his  discharge. 
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Again,  it  is  contended  that  the  publication  of  the  article 
above  set  out  was  not  a  contempt  of  court,  because  the  case  of 
People  V.  Bingham,  therein  referred  to,  had  been  finally  dis- 
posed of,  and  therefore  the  language  used  could  not  in  any  way 
a£fect  or  interfere  with  the  proceedings  of  the  court  in  said  ac- 
tion. But  the  aflBdavit  shows  that  the  action  was  still  pending 
and  undisposed  of.  A  demurrer  to  the  complaint  had  been 
Bustained,  with  leave  to  amend.  The  time  for  amendment 
had  not  yet  expired.  A  mere  formal  amendment  might  have 
been  made,  and  the  same  question  as  to  the  merits  again  pre- 
sented. The  language  used  was  well  calculated  to  intimidate 
or  improperly  influence  a  timid  judge,  or  one  unduly  sensitive 
to  public  feeling  or  censure. 

It  seems  to  us  to  be  too  clear  for  argument  that  the  publi- 
cation was  made  at  such  a  time  as  to  affect,  or  have  a  tendency 
to  affect,  the  proceeding  then  pending  in  court,  and  this  con- 
tention of  the  petitioner  cannot  prevail.  The  act  complained 
of  was  an  *'  unlawful  interference  with  the  proceedings  of  a 
court,"  and  therefore  within  subdivision  9  of  section  1209  of 
the  Code  of  Civil  Procedure.  This  being  so,  the  citation  of 
other  authorities  to  support  the  contention  of  respondent,  that 
the  publication  of  the  article  was  a  contempt  of  court,  is  un- 
necessary. 

We  do  not  understand  the  learned  counsel  for  the  petitioner 
to  attempt  to  justify  the  language  used  in  this  publication,  but 
much  is  said  about  the  liberty  of  speech  and  of  the  press.  It 
is  said,  in  broad  language:  *'The  liberty  of  speech  and  of  the 
press  is  unlimited  and  unrestrained  upon  all  subjects  whatso- 
ever, whether  it  be  the  decision  of  the  court  or  the  character 
of  the  judge.  The  only  check  upon  this  liberty  is  the  respon- 
sibility for  the  abuse  of  it. 

This  may  be  true  in  the  sense  that  the  liberty  to  speak  and 
write  on  any  subject  cannot  be  restricted  or  prevented  in  ad- 
vance, and  that  the  only  remedy  is  to  punish  subsequently, 
for  any  publication  that  amounts  to  an  abuse  of  such  liberty. 
That  is  precisely  what  has  been  done  in  this  case.  If  the 
language  used  was  improper,  but  affected  the  judge  in  his  in- 
dividual capacity,  and  was  not  an  interference  with  the  pro- 
ceedings of  the  court  over  which  he  was  presiding,  the  remedy 
could  not  be  by  a  proceeding  for  contempt.  So  the  question 
is  twofold.  Was  the  publication  an  abuse  of  the  liberty  of  the 
press?  and  if  so,  was  it  an  interference  with  the  proceedings 
of  the  court?     The  last  of  these  we  have  already  determined. 
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As  to  the  former,  the  liberty  of  the  press  to  fairly  criticise  tho 
official  conduct  of  a  judge  or  the  decisions  or  proceedings  of 
the  courts,  and  to  expose  and  bring  to  light  any  wrongful, 
corrupt,  or  improper  act  of  a  judicial  officer,  is  one  that  should 
be  carefully  preserved  and  protected  by  the  courts.  If  a  pub- 
lic supervision  and  censure,  through  the  press  or  otherwise,  is 
necessary  to  suppress  corruption  and  keep  the  channels  of 
justice  pure  and  untainted,  the  right  to  exercise  such  super- 
vision, and  to  censure  and  expose  wrong-doing,  should  be  and 
must  be  upheld  by  the  courts.  But  the  publisher  of  a  news- 
paper who  assumes  to  criticise  or  censure  a  public  officer  or 
the  proceedings  of  a  court  must  know  whereof  he  speaks.  If 
he  censures  unjustly  or  charges  falsely,  he  must  be  held 
strictly  accountable.  While  his  right  of  free  speech  is  pro- 
tected, his  abuse  of  it  must  be  punished.  The  great  trouble 
with  the  freedom  of  the  press  at  the  present  day,  so  far  as  it 
affects  the  courts,  is,  that  it  is  used  indiscriminately  in  many 
cases,  not  with  the  laudable  purpose  of  correcting  abuses  and 
exposing  wrong-doing,  but  to  gratify  ill-will  and  passion,  or 
pander  to  the  passions  or  prejudices  of  others.  This  tendency 
should  be  severely  condemned  and  punished,  not  only  for  the 
protection  of  the  courts  and  the  preservation  of  a  pure  and  in- 
dependent judiciary,  but  as  a  means  of  upholding  the  liberty 
of  the  press  in  its  true  sense. 

The  publication  complained  of  here  was  a  most  flagrant 
abuse  of  the  liberty  of  the  press,  and  was  justly  punished  as 
such. 

Certain  technical  objections  to  the  proceedings  of  the  court 
below,  including  the  form  of  the  judgment,  are  raised  and  dis- 
cussed at  some  length  by  the  petitioner,  but  none  of  them  are 
well  taken. 

Writ  denied,  and  prisoner  remanded. 


CoNTKMPT  —  Publications  in  Newspapers.  —  Pnblications  in  newspapers 
commenting  upon  proceedings  pending  in  court  which  reflect  upon  the  judge, 
jury,  or  parties,  or  impugn  the  motives  of  the  court  constitute  contempt: 
Myers  v.  State,  46  Ohio  St.  473;  15  Am.  St.  Rep.  638,  and  note.  Compare 
also  In  re  Pryor,  18  Kan.  72;  26  Am.  Rep.  747,  and  note  752,  753;  note  to 
Matter  of  Sturoc,  97  Am.  Dec.  630-632.  While  a  cause  is  pending  in  court, 
the  judge  must  not  be  interfered  with  in  his  proceedings  therein;  and  an  in- 
terference on  the  part  of  a  newspaper,  charging  perjury,  bribery,  corruption, 
or  evil  motives,  is  punishable  as  contempt:  Cooper  v.  People,  13  Col.  373. 
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Pateick  v.  MoManus. 

[14  Colorado,  65.] 
8hak  Pleadido  is  Onb  Good  in  Form,  but  False  in  Fact;  one  entered 
for  the  mere  purpose  of  delay,  concerning  a  matter  which  the  pleader 
knows  to  be  false. 

ASSWBR    OB    C0UNTERCI.AIH     HAT    BB    STRICKEN   OITT  AS  ShAH,    npon    affi- 

davita  showing  that  it  is  false,  where  snch  affidavit  is  not  contradicted 
in  material  respects  by  counter-affidavits;  but  if  there  is  conflicting  evi> 
dence  regarding  the  truth  of  the  defense,  it  cannot  be  stricken  out;  for 
a  trial  before  the  court  npon  affidavits  cannot  be  substituted  for  a  jury 
trial  in  the  ordinary  mode. 

Action  on  a  promissory  note,  which  was  set  out  in  hsec  verba 
in  the  complaint.  The  defendant,  by  his  answer,  pleaded 
payment,  and  alleged  that  he  had  laid  out  and  expended, 
for  the  use  and  benefit  of  plaintiff,  and  at  her  request,  the 
sum  of  fifteen  hundred  dollars,  and  prayed  judgment  against 
the  plaintiff  in  the  sum  of  five  hundred  dollars,  and  interest, 
and  that  the  promissory  note  be  delivered  up  to  the  court  for 
cancellation.  The  plaintiff  moved  to  strike  this  answer  from 
the  files,  and  for  judgment  on  the  pleadings,  on  the  ground 
that  "the  said* answer  is  a  sham  answer,  as  fully  appears  by 
the  answer  itself,  and  by  the  afiidavit  hereto  annexed,  and 
made  a  part  of  this  motion."  Two  aflidavits  were  presented 
in  support  of  plaintiff's  motion.  One  was  by  one  of  plain- 
tiff's attorneys,  and  stated  that  before  the  commencement  of 
the  action,  he  sent  a  notice  to  the  defendant  requesting  hii& 
to  call  and  pay  the  note,  and  that  the  defendant  did  call, 
and  b«ing  shown  the  note  and  requested  to  pay  it,  admitted 
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it  to  be  his  and  that  he  owed  it,  and  said  that  he  would  pay 
it  if  granted  an  extension  of  five  or  six  months.  The  other 
affidavit  on  behalf  of  the  plaintiff  was  made  by  herself,  and 
set  forth  the  execution  and  delivery  of  the  note,  and  that 
neither  defendant  nor  any  one  for  him  had  ever  paid  -any 
part  of  it,  and  that  the  defendant  had  never  at  any  time  laid 
out  or  expended  any  moneys  whatever  at  her  request  or  for 
her  benefit.  The  affidavit  read  on  the  hearing  of  the  motion 
on  behalf  of  the  defendant  admitted  that  he  promised  to  pay 
the  note  to  the  plaintifi''s  attorney,  but  stated  that  he,  at  the 
time  of  making  such  promise,  claimed  to  have  set-offs  against 
the  note  more  than  sufficient  to  pay  it,  and  that  if  he  were 
sued  on  the  note,  he  would  interpose  such  set-offs  in  defense; 
that  whether  or  not  his  counterclaim  constituted  a  good  cause 
of  action  was  a  question  of  law,  and  for  the  court  and  jury  to 
pass  upon;  and  that  defendant  makes  his  counterclaim,  and 
insists  upon  a  trial  of  the  same.  The  plaintiff's  motion  was 
sustained  by  the  court,  and  judgment  thereupon  entered  in 
his  favor,  as  prayed  for  in  the  complaint.  The  defendant 
thereupon  appealed. 

J.  N.  Hughes,  for  the  appellant. 

J,  F.  Shaffrothj  for  the  appellee. 

Hayt,  J.  The  answer  filed  in  the  cause  was  stricken  out 
as  a  sham  answer,  and  judgment  thereupon  entered  for  the 
plaintiflF  for  the  amount  claimed  in  the  complaint.  Should 
Buch  action  of  the  court  be  sustained? 

Whether  the  pleading  was  objectionable  for  other  reasons 
than  the  one  urged  is  not  material.  Appellee's  motion  was 
based  solely  upon  the  claim  that  the  answer  was  a  sham  one. 
That  part  of  the  code  relating  to  sham  answers  reads  as  fol- 
lows: "Sham  and  irrelevant  answers  and  defenses,  and  so 
much  of  any  pleading  as  may  be  irrelevant,  redundant,  im- 
material, or  insufficient,  may  be  stricken  out  upon  motion, 
and  upon  such  terms  as  the  court,  in  its  discretion,  may  im- 
pose": Sec.  61. 

"Sham  pleading,"  as  defined  by  Chitty,  is  the  pleading  of  a 
matter  known  by  the  party  to  be  false,  for  the  purpose  of  delay, 
or  other  unworthy  object:  1  Chitty's  Pleading,  567.  Bli^s, 
in  his  work  upon  code  pleading,  says  that  a  "  sham  plead- 
ing "  is  one  good  in  form,  and  false  in  fact:  Sec.  422.  In 
Bouvier's  Law  Dictionary,  a  "  sham  plea  "  is  said  to  be  one 
entered  for  the  mere  purpose  of  delay,  concerning  a  matter 
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which  the  pleader  knows  to  be  false.  It  will  be  ecen,  from 
these  definitions,  that  the  essential  element  of  a  sham  plea  is 
its  falsity;  and  yet  it  is  evident  that  not  every  false  plea  can 
be  stricken  out  upon  motion  supported  by  affidavit,  as  this 
would  be  to  substitute  a  trial  to  the  court  upon  affidavits  for 
a  jury  trial.  An  examination  of  decided  cases  shows  that  the 
courts  have  not  adopted  any  uniform  rule  in  reference  to  the 
nature  of  answers  that  may  be  stricken  out  upon  motion  as 
sham. 

In  Brown  v.  Lewis,  10  Ind.  232,  it  was  decided  that  **  if  an 
answer  is  valid  on  its  face,  and  no  facts  exist  peculiarly 
within  the  knowledge  of  the  court  showing  it  to  be  a  sham 
defense,  it  should  not  be  stricken  out  upon  affidavit  of  its 
falsity."  But  in  a  subsequent  case,  it  appearing  that  the  de- 
fendant, in  response  to  interrogatories,  conceded  his  answer 
to  the  complaint  to  be  false,  it  was  held  that  it  should  be 
etricken  out  as  sham:  Beeson  v.  McConnaha,  12  Ind.  420. 
And  this  rule  subsequently  received  the  sanction  of  express 
statutory  enactment:  Lowe  v.  Thompson,  86  Ind.  503. 

In  California,  a  plea  of  payment  to  a  suit  upon  a  promis- 
sory note  was  stricken  out  by  the  trial  court  upon  affidavits 
showing  the  falsity  of  such  plea,  and  the  mala  fides  of  the 
defendants  in  pleading  it,  and  such  action  was  sustained 
upon  appeal:  Gostorfs  v.  Taafe,  18  Cal.  386.  In  People  v.  Mc- 
Cumber,  18  N.  Y.  315,  72  Am.  Dec.  515,  a  defense  consisting  of 
denials  of  knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  several  matters,  and  a  qualified  denial,  in  direct 
terms,  of  another  allegation  of  the  complaint,  was  stricken 
out  as  sham,  the  court  holding  that  a  defense  otherwise  good 
may,  if  false,  be  stricken  out  as  sham,  although  duly  verified, 
and  this  may  now  be  considered  as  the  general  practice  in 
New  York:  See  Corbett  v.  Eno,  13  Abb.  Pr.  65.  So,  also,  in 
Minnesota,  it  has  been  repeatedly  held  that  a  sham  answer, 
although  verified,  may  be  stricken  out  upon  proof  of  its  fal- 
sity: Hayxoard  v.  Grant,  13  Minn.  165;  97  Am.  Dec.  228; 
Barker  v.  Foster,  29  Minn.  166;  Nelson  Lumber  Co.  v.  Richard' 
son,  31  Minn.  267. 

In  Torrence  v.  Strong,  4  Or.  39,  it  was  decided  that  an  an- 
swer good  in  form,  and  containing  facts  sufficient  to  constitute 
a  defense,  cannot  be  gotten  jifi  of  by  demurrer,  but  that  it 
may  be  stricken  out  as  false.  Tharin  v.  Seabrook,  6  S.  C.  113, 
is  authority  for  saying  that  objection  to  sham  defenses  ordi- 
narily presents  a  question  of  fact  to  be  determined  on  afii- 
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davits.  If  an  answer  is  manifestly  false,  it  may  be  strickeiv 
out  as  sham,  although  this  power  should  be  sparingly  used^ 
and  only  in  cases  free  from  doubt.  It  is  the  policy  of  the- 
<^ode  "  to  suppress  falsehood,  and  secure  truth  in  the  plead* 
ings";  and  as  one  means  of  securing  such  result,  authority  for 
striking  out  sham  answers  and  defenses  is  given.  In  counties- 
where  the  dockets  are  overburdened  with  causes,  the  tempta- 
tion to  interpose  sham  answers,  for  the  purpose  of  delay  only,, 
is  great;  and  when  it  clearly  appears  that  such  answers  are 
false  in  fact,  according  to  the  great  weight  of  authority  and 
reason,  the  court  may,  upon  motion,  strike  them  out.  This- 
power  must,  however,  be  exercised  with  extreme  caution;, 
otherwise  a  trial  to  the  court  upon  affidavits  might  be  substi- 
tuted for  a  jury  trial.  It  cannot  rightfully  be  exercised  for 
the  purpose  of  determining  the  truth  or  falsity  of  a  defense 
upon  conflicting  evidence.  The  inquiry  ought  not  to  be  ex- 
tended in  such  cases  further  than  may  be  necessary  for  the 
court  to  determine  that  such  a  conflict  in  fact  exists;  but 
where,  as  in  this  case,  the  material  averments  of  the  com- 
plaint are  directly  supported  by  affidavits  positive  in  form,  we 
think  the  defendant  has  no  right  to  complain  of  an  order  re- 
quiring him  to  support  his  unverified  answer  by  an  affidavi*; 
of  merits,  and  upon  failure  to  comply  therewith,  to  have  hi» 
pleading  stricken  from  the  files.  And  it  would  make  no  dif- 
ference if  a  portion  of  this  answer  be  treated  as  a  counter- 
claim, as  the  code  provision  is  directed  not  only  against  sham 
and  irrelevant  defenses,  but  to  answers  as  well,  and  the  coun- 
terclaim must  be  considered  as  a  part  of  the  answer.  Any 
other  construction  would  permit  defendants  to  evade  the  con- 
sequences of  the  act,  and  delay  judgment,  by  interposing  sham 
counterclaims  instead  of  sham  defenses. 

It  requires  no  argument  to  show  that  the  affidavit  of  de- 
fendant in  support  of  his  answer  in  this  case  does  not  amount 
to  an  affidavit  of  merits.  It  does  not  deny  the  execution  of 
the  note.  On  the  contrary,  the  due  execution  thereof  is  ad- 
mitted under  the  pleadings,  a  copy  of  the  note  appearing  in 
the  complaint,  and  the  answer  thereto  not  having  been  veri- 
fied. The  affidavit  does  not  state  that  the  note  has  been  paid 
It  merely  alleges  that,  on  a  prior  occasion,  Patrick  claimed 
that  his  wife  had  paid  it.  Neither  does  it  contain  an  aver- 
ment that  plaintiff  has  a  set-off  of  any  kind  or  nature  whatso- 
ever, affiant  contenting  himself  with  the  statement  that  he,  at 
one  time,  claimed  to  have  set-offs  more  than  sufficient  to  pay 
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the  note  in  full,  and  that  if  sued  he  would  set  the  same  up  in 
defense.  This  so-called  affidavit  of  merits  is  clearly  insuffi- 
cient; it  fails  to  state  any  fact  showing,  or  tending  to  show, 
the  truth  of  the  answer.  It  does  not  even  state  that  the 
answer  is  interposed  in  good  faith,  or  that  his  attorney,  after 
being  informed  of  the  facts,  has  advised  him  that  he  has  a 
meritorious  defense  to  the  action.  The  affidavit  is  so  entirely 
lacking  in  the  essential  requisites  of  such  a  paper  that  the 
court  below,  in  deference  to  well-established  rules,  was  bound 
to  disregard  it  in  the  determination  of  plaintiff's  motion: 
Wedderspoon  v.  Rogers,  32  Cal.  569;  Kaufman  v.  Cooper  etc. 
Mining  Co.,  105  Pa.  St.  541;  McCracken  v.  First  Ref.  Pres, 
Cong.,  Ill  Pa.  St.  106;  King  v.  Stewart,  48  Iowa,  334. 
The  judgment  of  the  court  below  is  accordingly  affirmed^ 


Sham  Plkadimo.  —  A  sham  answer  may  be  stricken  out,  although  veri- 
fied: Hayvoard  v.  Orant,  13  Minn.  165;  97  Am.  Dec.  228.  And  an  answer 
which  does  not  aver  new  matter,  but  merely  denies  knowledge  sufficient  to 
form  a  belief  as  to  the  several  matters  alleged  in  the  complaint,  though  veri- 
fied, may  be  stricken  out  as  sham  pleading:  People  v.  McCumLer,  18  N.  y. 
315;  72  Am.  Dec.  515,  and  note  521-526,  where  the  right  to  have  an  answer 
stricken  out  as  sham  pleading  is  discussed  at  length. 
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.  [14  Colorado,  259.] 

BAinES  — Trusts  —  Dkcbased  Trostek,  Monet  t»  Hands  op.  —  The  owner 
of  money  which  has  been  received  by  another  as  his  trustee,  or  in  a  tidn- 
eiary  capacity,  can  recover  it  or  its  equivalent  wherever  the  same  can  be 
followed,  no  matter  what  form  it  may  take.  Hence,  if  money  has  been 
paid  to  a  private  banker,  to  be  by  him  transmitted  to  the  party  euti> 
tied  thereto,  and  the  banker  suddenly  dies  before  it  is  transmitted,  and 
while  it  remains  in  his  possession,  but  mingled  with  other  moneys,  his 
administrator  is  not  entitled  to  retain  possession  thereof  as  assets  of  his 
estate,  and  is  subject  to  an  action  for  the  recovery  of  the  money  so  paid, 
if  he  refuses  to  pay  or  transmit  to  the  owner. 

HoNKTS,  Mtnglino  OF  Pbinoipal's  and  Aoemt's. — Ear-mark  is  mot  Indib* 

FENSABT.E   TO    EnABLB    THE    ReAL    OwNEB   TO    ASCERTAIN    BIS   RiOHT   to 

property,  or  to  its  product  or  substitute.  If  an  agent  puts  money  coU 
lected  for  a  principal  into  a  che.<tt  with  moneys  of  liis  own,  he  does  not 
thereby  make  it  all  his  own,  and  convert  himself  into  a  mere  debtor  of 
his  principal,  but  the  latter  may  claim  out  of  the  chest  the  sum  which 
belonged  to  him  before  the  IRmixtnre. 
Fiduciary,  Recovkrt  of  Moneys  from.  —  Whenever  a  fiduciary  relation 
exists,  and  money  coming  from  the  trust  lies  in  the  hands  of  a  persoi) 
standing  in  that  relationship,  it  can  be  followed  by  the  principal,  and 
separated  from  any  money  of  the  wrong-doer. 
AM.  Si.  Kef.,  Vou  XX. —17 
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TbOSTS. — DlSATH   OF  TfiUSTEE  OR  FIDUCIARY  CANNOT   InCKKASE   HIS   RsTATB 

BY  Adding  to  It  All  Property  in  his  Hands.  If  he  has  moneys 
received  in  his  fiduciary  capacity,  which  he  ha»  mingled  with  his  owii 
funds,  they  do  not  become  a  part  of  his  estate,  aud  his  admiuistrator 
must,  on  demand,  deliver  them  to  their  owner. 

Trusts.  —  Statute  Classifying  Claims  against  the  Estate  of  a  Decedent, 
and  directing  the  order  in  which  such  claims  shall  be  paitl,  has  no  ap- 
plication to  moneys  in  his  hands  at  the  time  of  his  decease  as  a  trustee  av 
fiduciary,  because  he  has  no  interest  in  such  moneys,  and  the  right  of  the 
owner  to  recover  them  from  the  administrator  is  not  a  debt  or  claim 
against  the  estate. 

Practice  —  Parties  Plaintiff.  —  The  Real  Party  in  Interest,  withia 
the  meaning  of  the  code  requiring  all  actions  to  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  is  the  person  in  whom  the  legal  title 
to  the  claim  is  vested.  Hence  one  in  whose  favor  a  draft  is  drawn  may 
maintain  an  action  to  recover  moneys  paid  thereon,  though  the  drawer 
of  the  draft  will  be  entitled  to  receive  such  moneys  as  soon  as  collected. 

Practice  —  Parties  Defendant.  —  The  drawer  of  a  draft  is  a  proper  party 
defendant  in  an  action  by  the  payee  to  recover  moneys  which  have  been 
paid  to  a  third  person,  to  be  by  him  transmitted  to  such  payee,  where 
the  drawer  will  be  entitled  to  such  money  when  recovered,  and  he  re- 
fases  to  join  in  the  action,  the  provision  of  the  code  upon  the  subject 
being,  "  that  of  the  parties  to  the  action,  those  who  are  united  in  interest 
■ball  be  joined  as  plaintiffs  or  defendants,  but  if  the  consent  of  any  one 
who  should  have  been  joined  as  a  plaintiff  cannot  be  obtained,  he  may 
be  made  a  defendant,  the  reason  thereof  being  stated  in  the  coniplaint." 

Practice  —  Misjoinder  of  Causes  of  AcriON.  —  A  complaint  showing  that 
plaintiff  is  entitled  to  recover  a  sum  of  money  for  the  benefit  of  anoiricr, 
and  that  the  latter  will  not  join  in  the  action,  and  that  he  is  therefore 
made  a  party  defendant,  and  praying,  among  other  things,  that  plaintiff 
be  allowed  a  reasonable  sum  for  his  costs  aud  expenses,  and  that  such 
defendant  be  required  to  pay  such  sum,  does  not  unite  different  causes 
of  action. 

Hugh  Butler  and  A.  B.  McKinley,  for  the  plaintifif  in  error. 
A.  H.  De  France,  for  the  defendant  in  error. 

Pattison,  C.  In  this  case  plaintiff  in  error  seeks  to  review 
a  judgment  sustaining  a  demurrer  to  the  complaint.  It  is 
alleged,  in  substance,  that,  June  28,  1884,  Risdon  borrowed 
from  one  Heatly,  then  a  resident  of  Golden,  the  sum  of  twelve 
hundred  dollars,  for  which  he  gave  his  note,  secured  by  a  trust 
deed;  that  the  money  was  not  paid  by  Heatly  to  Risdon  at  the 
time,  but  an  arrangement,  for  the  payment  thereof  was  entered 
into  between  Heatly  and  Risdon  and  one  Everett;  that  by  the 
terms  of  the  arrangement  it  was  provided  that  Risdon  shouiJ 
draw  his  draft  at  sight  on  Everett,  at  Golden,  for  said  sum  of 
twelve  hundred  dollars;  that  upon  the  receipt  of  the  draft, 
Heatly  should  provide  the  money  to  pay  it,  and  that  there- 
upon Everett  should  transmit  the  sum  received  from  Heatly 
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to  Risdon,  or  make  such  other  disposition  of  it  as  Risdon 
should  direct;  that  on  July  15,  1884,  pursuant  to  the  ar- 
rangement, Risdon  made  his  draft  upon  Everett,  "  in  and  by 
which  draft  he  directed  the  said  F.  E.  Everett  to  pay  said 
fium  of  twelve  hundred  dollars  to  this  plaintiff,  and  said 
Risdon  then  and  there  delivered  said  draft  to  this  plaintiff, 
whereby  the  plaintiff  became  entitled  to  receive  of  and  from 
the  said  Everett  said  sum  of  twelve  hundred  dollars  upon 
presentation  and  delivery  of  said  draft";  that  on  the  six- 
teenth day  of  July,  1884,  the  plaintiff  sent  the  draft  by  mail 
to  Everett,  accompanied  by  a  letter  instructing  him  to  remit 
the  said  sum  of  twelve  hundred  dollars  to  the  German 
National  Bank  at  Denver,  Colorado,  for  the  benefit  of  the 
plaintiff;  that  on  July  17,  1884,  the  draft  and  the  letter  were 
received  at  the  banking  office  of  Everett,  in  Golden,  and  at 
or  about  the  same  time  the  said  Heatly  paid  into  said  bank- 
ing office  the  sum  of  twelve  hundred  dollars,  being  the  money 
called  for  and  mentioned  in  the  draft  and  letter  of  plaintiff,  and 
the  draft  was  then  stamped  and  canceled  as  paid;  that  the 
said  sum  of  twelve  hundred  dollars  was  received  by  said  Everett, 
or  some  one  in  his  employ  for  him,  as  the  money  mentioned 
in  the  draft  and  letter,  and  was  paid  by  Heatly,  in  pursuance 
of  the  arrangement  mentioned;  and  that,  under  said  arrange- 
ment, it  was  the  duty  and  obligation  of  Everett  to  at  once 
remit  the  said  sum  to  the  German  National  Bank  of  Denver 
for  the  credit  of  the  plaintiff. 

It  is  then  alleged  that,  within  a  short  time  after  the  money 
was  received,  Everett  suddenly  died,  and  the  bank  was  im- 
mediately closed,  and  no  further  business  transacted  therein, 
and  that  when  Everett  died,  and  when  said  bank  was  closed, 
the  said  sum  of  twelve  hundred  dollars  remained  in  the  bank, 
and  had  not  been  remitted  to  the  German  National  Bank  at 
Denver,  as  directed;  that  the  bank  was  not  opened  thereafter. 

It  is  further  alleged  that  on  November  12,  1884,  the  defend- 
ant Hummel  took  possession  of  the  said  banking  office  and  its 
contents,  and  kept  possession  of  the  same;  that  among  other 
effects  therein,  he  took  possession,  and  has  since  had  posses- 
sion, of  said  sum  of  twelve  hundred  dollars;  that  thereafter, 
and  on  November  20,  1884,  plaintiff  demanded  of  Hummel 
the  payment  and  delivery  of  said  sum  of  twelve  hundred 
^dollars,  but  that  he  refused  to  pay  the  same. 

It  is  then  alleged,  in  effect,  that  by  the  terms  of  the  con- 
tract between  plaintiff  and  Risdon,  the  plaintiff  was  to  collect 
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the  draft,  and  in  case  it  was  paid,  and  the  amount  thereof  de- 
posited in  the  German  National  Bank  of  Denver  to  the  credit 
of  the  plain  tiff,  then  plaintiff  was  to  give  Risdon  credit  for  tiia 
sum  of  twelve  hundred  dollars;  that  on  August  12,  1884^ 
plaintiff  informed  Risdon  that  the  draft  had  been  paid  by 
Heatly,  but  that  its  proceeds  had  not  been  remitted  to  the^ 
German  National  Bank  of  Denver,  as  requested;  that  tlie 
money  was  in  the  possession  of  the  person  in  charge  of 
Everett's  property,  and  plaintiff  then  notified  and  requested 
Risdon  to  take  early  and  proper  steps  for  the  recovery  of  the 
same;  that  Risdon  refused  to  take  such  steps,  and  notified 
plaintiff  that  he  should  look  to  plaintiff  only  for  said  sum  of 
money;  that  plaintiff  requested  Risdon  to  join  as  co-plaintiff  in 
the  suit;  that  he  refused,  and  for  that  reason  he  was  made  a 
party  defendant. 

Judgment  is  demanded  "  that  said  Hummel  deliver  and 
pay  over  to  the  plaintiff  said  sum  of  twelve  hundred  dollars, 
together  with  interest  thereon  at  the  rate  of  ten  per  cent  per 
annum  from  said  twentieth  day  of  November,  1884,  and 
costs." 

There  is  also  an  additional  prayer,  in  the  following  lan- 
guage: "  And  demands  judgment  against  John  S.  Risdon,  that 
he  pay  plaintiff  a  reasonable  sum  of  money,  suSicient  to  reim- 
burse plaintiff  for  all  costs  and  expenses  paid  and  incurred  in 
the  prosecution  and  maintenance  of  this  suit,  and  for  the  re- 
covery of  said  money;  that  he  be  adjudged  the  owner  of  said 
sum  of  twelve  hundred  dollars,  less  the  expense  of  collection 
80  found  as  aforesaid;  and  that  plaintiff  be  released  from  any 
and  all  liability  to  said  John  S.  Risdon  by  reason  of  making 
presentation  and  payment  of  said  draft  as  aforesaid,  and  of 
all  the  other  facts  hereinbefore  set  forth." 

To  this  complaint  the  defendant  in  error  demurred  upon 
the  grounds, —  1.  That  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  2.  That  there  is  misjoin- 
der of  parties  defendant,  etc.;  3.  That  several  causes  of  action 
have  been  improperly  united,  etc.;  4.  That  the  causes  of  action 
80  improperly  united  are  not  separately  stated. 

The  demurrer  was  sustained.  Plaintiff  in  error  "elected  to 
abide  by  said  complaint,"  and  thereupon  the  judgment  was 
rendered  now  sought  to  be  reviewed. 

The  causes  of  demurrer  will  be  considered  in  the  order  in 
which  they  have  been  stated. 

First,  then,  are  the  facts  alleged  sufficient  to  constitute  a 
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oause  of  action  against  the  defendant  in  error?  In  oil. or 
words,  upon  the  facts  stated,  is  plaintiff  entitled  to  the  judg- 
ment demanded,  or  to  any  judgment  or  relief  in  the  premises 
whatever? 

In  the  discussion  of  this  question,  it  will  be  necessary  first 
to  define  the  relation  of  the  several  parties  to  the  fund  in  ques- 
tion. That  relation  must  be  determined  from  the  facts  as  al- 
leged in  the  complaint.  The  facts,  then,  are,  that  on  June  28, 
1884,  Heatly  agreed  to  loan  to  Risdon  twelve  hundred  dollars. 
On  that  day  Kisdon  made  his  note,  and  delivered  the  same  to 
Heatly.  The  money  to  be  loaned  was  not  paid  over  by  Heatly 
to  Kisdon.  It  was  arranged  that  on  July  15th  following  Ris- 
don should  be  paid  by  Heatly.  To  accomplish  this,  it  was 
agreed  between  Heatly,  Everett,  and  Risdon  that  on  the  day 
named  Risdon  should  draw  a  draft  on  Everett,  which  Everett 
should  pay  if  Heatly  provided  the  funds  for  payment.  Pur- 
suant to  the  arrangement,  Risdon  drew  his  draft  upon  Everett, 
and  delivered  it  to  the  plaintiff.  It  is  a  fair  inference  from 
the  allegations  of  the  complaint  that  tlie  draft  was  payable  to 
the  order  of  the  plaintiff.  The  plaintiff  sent  the  draft  to  Ever- 
ett, with  instructions  that  when  Heatly  paid  the  money  to 
him,  he  (Everett)  should  transmit  the  money  received  from 
Heatly  to  the  German  National  Bank,  for  the  credit  of  the 
plaintiff. 

Upon  this  state  of  facts,  the  relations  between  the  several 
parties  are  clear  and  well  defined.  Risdon  made  the  plaintiff 
in  error  his  agent  to  obtain  the  fund  in  question.  The  plain- 
tiff made  Everett  its  agent  to  receive  tlie  fund  from  Heatly. 
When  he  received  the  fund,  it  was  his  duty  to  transmit  the 
identical  money  received  to  the  German  National  Bank,  for 
the  credit  of  the  plaintiff.  When  the  money  was  paid  by 
Heatley  to  Everett,  therefore,  the  title  to  the  fund  was  vested 
in  the  plaintiff.  The  beneficial  ownership  was  vested  in  Ris- 
don; Everett  had  no  title  or  interest  in  the  money,  or  any  part 
of  it.  His  failure,  therefore,  to  transmit  the  money  received 
from  Heatly  to  the  German  National  Bank  was  a  violation  of 
the  duty  he  owed  the  plaintiff  and  Risdon.  When  he  received 
the  money,  it  became  the  money  of  the  plaintiff  and  Risdon. 
When  he  died,  the  fund  was  their  property,  and  was  their 
property  when  received  by  defendant  in  error. 

The  question  presented  upon  these  facts  is,  whether  this  sum 
of  twelve  hundred  dollars  can  be  recovered.  The  action  is 
brought  against  the  defendant  in  error  individually.     It  will 
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be  assumed,  however,  that  the  fund  was  taken  by  him  as  the 
personal  representative  of  the  decedent.  The  case  will  first 
be  considered  without  reference  to  the  statute  of  this  state  re- 
lating  to  the  administration  of  estates  of  deceased  persons. 
It  was  conceded  by  counsel  for  defendant  in  error,  upon  the- 
oral  argument,  that  if  this  specific  sum  of  twelve  hundred 
dollars  could  be  identified  in  any  way,  then  the  action  could 
be  maintained.  But  it  was  insisted,  if  the  fund  when  received 
was  mingled  with  other  funds  belonging  to  decedent,  so  that 
its  identity  was  lost,  then,  and  in  that  event,  no  action  could 
be  maintained  to  recover  it.  This  proposition  was  predicated 
upon  the  principle  that  money,  as  such,  cannot  be  recovered, 
because,  in  the  language  of  the  books,  it  has  no  "ear-mark'^ 
by  which  it  can  be  distinguished.  If  this  principle  can  be  suc- 
cessfully invoked  in  this  case,  then  a  fund  to  which  decedent 
had  no  title,  and  in  which  he  had  no  beneficial  interest  what- 
ever, became  a  part  of  the  body  of  his  estate  to  be  distributed 
among  the  general  creditors.  If  the  estate  of  Everett  is  in- 
solvent, such  a  result  would  not  only  be  inequitable  and  un- 
just, but  a  reproach  to  the  law. 

It  is  undoubtedly  true  that  the  principle  contended  for  was 
at  one  time  so  well  settled  as  to  be  elementary.  It  is  clearly 
stated  in  Schouler  on  Executors,  section  205.  Attention  is  only 
called  to  two  clauses  of  this  section:  "  Only  those  things  in 
which  the  decedent  had  a  beneficial  interest  at  his  death  are 
assets,  and  not  those  which  he  holds  in  trust,  or  as  the  bailee 
or  factor  of  another.  In  order,  however,  that  the  third  party 
or  new  fiduciary  may  claim  his  specific  thing  as  separable  from 
assets,  its  identity  should  have  been  preserved;  and  the  rule 
is,  that  if  the  deceased  held  money  or  other  property  in  his 
hands  belonging  to  others,  whether  in  trust  or  otherwise,  and 
it  has  no  ear-mark,  and  is  not  distinguishable  from  the  mass 
of  his  own  property,  it  falls  within  the  description  of  '  assets,* 
in  which  case  the  other  party  must  come  in  as  a  general  credi- 
tor." In  support  of  the  proposition  last  quoted,  the  author 
cites  two  cases:  Trecothick  v.  Austin,  4  Mason,  29;  Johnson  v. 
Ames,  11  Pick.  172.  The  first  case  was  decided  in  1825;  the 
second,  in  1831. 

It  is  needless  to  trace  the  development  of  the  law,  which 
has  resulted  in  a  radical  change  in  the  principle  stated  since 
these  decisions  were  made.  At  this  time  the  owner  of  money 
which  has  been  received  by  another  as  trustee,  or  in  any  fidu- 
ciary capacity,  can  undoubtedly  recover   the   money   or  it» 
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equivalent  whenever  the  same  can  be  followed,  no  matter  what 
form  it  may  take. 

The  departure  from  the  rigid  doctrine  of  "ear-mark"  or 
identification  of  money,  to  entitle  the  owner  to  recover,  seems 
to  have  been  first  initiated  in  England.  As  the  English  cases 
cited  have  been  very  generally  followed  by  the  courts  of  this 
country,  attention  will  be  first  called  to  them.  The  case  of 
Pennell  v.  Deffell,  4  De  Gex,  M.  &  G.  372,  was  a  controversy 
between  creditors  and  the  administratrix  of  one  George 
Green,  who  in  his  lifetime  was  one  of  the  official  assignees  of 
the  court  of  bankruptcy.  It  is  only  necessary  to  say  that  in 
the  course  of  the  administration  of  his  ofiice  the  deceased 
was  accustomed  to  mingle  trust  funds  with  his  own,  and  to 
deposit  the  same  in  bank. 

In  the  discussion  of  the  proposition  in  question.  Lord  Jus- 
tice Knight  Bruce  uses  the  following  hypothesis:  "Thus  let 
me  suppose  that  the  several  sums  for  which,  as  I  have  said, 
Mr.  Green  was  accountable  at  the  time  of  his  death,  had  been 
(that  is  to  say,  that  the  very  coins  and  the  very  notes  received 
by  him  on  account  of  the  trusts,  respectively,  had  been) 
placed  by  him  together  in  a  particular  repository,  such  as  a 
chest,  mixed  confusedly  together  as  among  themselves,  but 
in  a  state  of  clear  and  distinct  separation  from  everything 
else,  and  had  so  remained  at  his  death.  It  is,  I  apprehend, 
certain  that  after  his  death  the  coins  and  notes  thus  circum- 
stanced would  not  have  formed  part  of  his  general  assets  — 
would  not  have  been  permitted  so  to  be  used  —  but  would 
have  been  specifically  applicable  to  the  purposes  of  the  trusts 
on  account  of  which  he  had  received  them.  Suppose  the 
case  that  I  have  just  suggested  to  be  varied  only  by  the  fact 
that  in  the  same  chest  with  these  coins  and  notes  Mr.  Green 
had  placed  money  of  his  own,  —  in  every  sense  his  own,  —  of 
a  known  amount,  had  n^ver  taken  it  out  again,  but  had  so 
mixed  and  blended  it  with  the  rest  of  the  contents  of  tho 
chest  that  the  particular  coins  or  notes  of  which  this  money 
of  his  own  consisted  could  not  be  pointed  out,  —  could  not  be 
identified.  What  difference  would  that  make?  None,  as  I 
apprehend,  except,  if  it  is  an  exception,  that  his  executors 
would  possibly  be  entitled  to  receive  from  the  contents  of  the 
repository  an  amount  equal  to  the  ascertained  amount  of  the 
money  in  every  sense  his  own,  so  mixed  by  himself  with  the 
other  money.  But  not  in  either  case,  as  I  conceive,  would 
the  blending  together  of  the  trust  moneys,  however  confusedly, 
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be  of  any  moment  as  between  tbe  various  cestuis  que  trustcnt 
on  the  one  hand,  and  the  executors,  as  representing  tlie  gen- 
eral creditors,  on  the  other. 

In  the  same  case  Lord  Justice  Turner  said:  "  It  is,  I  appre- 
hend, an  undoubted  principle  of  this  court  that  as  between 
cestui  que  trust  and  trustee,  and  all  parties  claiming  under  the 
trustee,  otherwise  than  by  purchase  for  valuable  consideration 
without  notice,  all  property  belonging  to  a  trust,  however 
much  it  may  be  changed  or  altered  in  its  nature  or  character^ 
and  all  the  fruit  of  such  property,  whether  in  its  original  or 
in  its  altered  state,  continues  to  be  subjected  to  or  affected  by 
the  trust." 

Again,  in  Knatchbull  v.  Hallett,  L.  R.  13  Ch.  Div.  696,  a 
most  exhaustive  discussion  of  this  question  is  found.  At  page 
710,  Jessel,  master  of  the  rolls,  said:  "Now,  that  being  the  estab- 
lished doctrine  of  equity  on  this  point,  I  will  take  the  case  of 
the  pure  bailee.  If  the  bailee  sells  the  goods  bailed,  the  bailor 
can  in  equity  follow  the  proceeds,  and  can  follow  the  proceeds 
wherever  they  can  be  distinguished,  either  being  actually  kept 
separate,  or  being  mixed  up  with  other  moneys.  I  have  only 
to  advert  to  one  other  point,  and  that  is  this:  Supposing,  in- 
stead of  being  invested  in  the  purchase  of  land  or  goods,  the 
'  moneys  were  simply  mixed  with  other  moneys  of  the  trustee, 
using  the  term  again  in  its  full  sense,  as  including  every  per- 
son in  a  fiduciary  relation,  does  it  make  any  difference,  ac- 
cording to  the  modern  doctrine  of  equity?     I  say,  none." 

At  page  723,  Theisiger,  L.  J.,  said:  '*  There  is  no  doubt  that 
there  are  to  be  found,  here  and  there,  in  the  books,  dicta,  prin- 
cipally of  common-law  judges,  which  would  appear  to  mili- 
tate against  the  generality  of  that  proposition,  and  which 
would  appear  to  show  that  in  the  minds  of  those  judges  there 
was  the  view  that  while  chattels  might  be  followed,  or  money 
60  long  as  it  could  be  looked  upon  as  a  specific  chattel,  as 
moneys  numbered  and  placed  in  a  bag,  yet  when  those 
moneys  had  been  mixed  with  other  moneys,  that  there  was 
no  ear-mark,  and  neither  at  law  nor  in  equity  could  they  be 
followed.  With  reference,  however,  to  those  dicta,  it  appears 
to  me  there  are  two  observations  to  be  made.  In  the  first 
place,  I  cannot  find  any  decision  which  has  followed  out  those 
dicta  to  their  consequence,  assuming  that  those  dicta  are  to  be 
treated  as  having  the  generality  which  at  first  sight  attaches 
to  them;  and  in  the  second  place,  it  appears  to  me  that  in 
many  cases  those  dicta,  looking  to  the  facts  of  the  particulai 
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case,  may  be  restrained  to  those  facts,  and  possibly  xuay  have 
a  more  limited  meaning  than  that  which  has  been  attached 
to  them  by  Mr.  Justice  Fry  in  the  case  of  Ex  parte  Dale,  L.  R. 
11  Ch.  Div.  772^  or  by  the  master  of  the  rolls  in  his  judgment 
in  the  present  case.  As  far  as  I  can  judge,  the  only  exception 
to  the  general  proposition  which  I  have  stated  is  not  a  real 
exception,  but  an  apparent  exception;  for  all  cases  where  it 
has  been  held  that  moneys  mixed  and  confounded,  but  still 
existing,  in  a  mass,  cannot  be  followed,  may,  I  think,  be  re- 
solved into  cases  where,  although  there  may  have  been  a  trust 
with  reference  to  the  disposition  of  the  particular  cliattel 
which  those  moneys  subsequently  represented,  there  was  no 
trust,  no  duty,  in  reference  to  the  moneys  themselves,  beyond 
the  ordinary  duty  of  a  man  to  pay  his  debts.  In  other  words, 
that  they  were  cases  in  which  the  relationship  of  debtor  and 
creditor  had  been  constituted,  instead  of  the  relation  either  of 
trustee  and  cestui  que  trust,  or  principal  amd  agent." 

At  page  713,  Knatchbull  v.  Hallett,  L.  R.  13  Ch.  Div.  696,  the 
master  of  the  rolls  says:  "Now,  let  us  see,  therefore,  what 
Whitecomb  v.  Jacob  decides.  It  decides  that  the  equity  as  to 
following  the  proceeds  attaches  to  the  case  of  a  factor  as  well 
as  to  the  case  of  cestui  que  trust  and  trustee.  That  is  what  it 
decides;  but  it  decides,  secondly,  that  you  could  not  follow 
money,  because  it  had  no  ear-mark.  The  first  part  is  good 
law  at  the  present  day;  the  second  is  not.  Whether  it  was  a 
good  law  or  not  at  the  time  of  Salkeld,  it  is  immaterial  to  con- 
eider.  It  is  very  doubtful  whether  equity  had  got  quite  so  far 
at  that  date  as  since,  and  therefore  I  will  not  say  it  was  not; 
but  it  is  not  so  now." 

This  case  is  cited  with  approval  in  National  Bank  v.  Insur- 
ance Co.,  104  U.  S.  54,  in  which  this  and  many  of  the  English 
cases  are  reviewed.  In  the  syllabus  of  the  case  last  cited  the 
rule  is  stated  as  follows:  "  As  long  as  trust  property  can  be 
traced  and  followed,  the  property  into  which  it  has  been  con- 
verted remains  subject  to  the  trust;  and  if  a  man  mixes 
trust  funds  with  his,  the  whole  will  be  treated  as  trust  prop- 
erty, except  so  far  as  he  may  be  able  to  distinguish  what  is 
his.  This  doctrine  applies  in  every  case  of  a  trust  relation, 
and  as  well  to  moneys  deposited  in  bank,  and  to  the  debt 
thereby  created,  as  to  every  other  description  of  property": 
Van  Alen  v.  American  Nat.  Bank,  52  N.  Y.  1. 

Again,  in  Farmers*  etc.  Bank  v.  King,  57  Pa.  St.  202,  98  Am. 
Dec.  215,  it  is  held:  "Equity  will  follow  a  fund  through  anj 
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number  of  transmutations,  and  preserve  it  for  the  owners,  so 
long  as  it  can  be  identified,  no  matter  in  whose  name  the 
legal  right  stands."  Strong,  J.,  says:  "  But  it  is  insisted  tliere 
was  no  ear-mark  to  the  money.  What  of  that,  if  the  money 
can  be  followed,  or  if  it  can  be  traced  into  a  substitute?  This 
is  often  done  through  the  aid  of  an  ear-mark.  But  that  is 
only  an  index  enabling  a  beneficial  owner  to  follow  his  prop- 
erty. It  is  no  evidence  of  ownership.  An  ear-mark  is  not  in- 
dispensable to  enable  a  real  owner  to  assert  his  right  to 
property,  or  to  its  product  or  substitute.  Evidence  of  substan- 
tial identity  may  be  attached  to  the  thing  itself,  or  it  may  be 
extraneous.  It  is  freely  admitted  that  if  a  trustee  or  agent 
receive  money  of  a  cestui  qxie  trust  or  principal,  and  mingle  it 
with  his  own  so  that  it  cannot  be  followed,  the  cestui  que  trust 
or  principal  cannot  recover  it  specifically.  This  is  not  because 
the  ownership  is  changed,  but  because  a  court  cannot  lay  hold 
of  the  property  as  that  of  the  owner.  But  in  regard  to  money, 
substantial  identity  is  not  oneness  of  pieces  of  coin  or  of  bank 
bills.  If  an  agent  to  collect  money  puts  the  money  collected 
into  a  chest  where  he  has  money  of  his  own,  he  does  not 
thereby  make  it  all  his  own,  and  convert  himself  into  a  mere 
debtor  to  his  principal.  The  principal  may,  by  the  law,  claim 
out  of  the  chest  the  sums  which  belonged  to  him  before  the 
admixture:  Pennell  v.  Deffell,  4  De  Gex,  M.  &  G.  372. 

In  Peak  v.  Ellicott,  30  Kan.  156,  46  Am.  Rep.  90,  Horton, 
C.  J.,  says:  "Counsel  suggest:  'If  there  was  a  trust  created, 
there  must  have  been  a  cestui  que  trust,  and  that  if  any  one  is 
entitled  to  follow  and  reclaim  the  money,  it  must  be  the 
owner  and  holder  of  the  note  of  plaintiff.'  It  does  not  make 
any  diflference  that,  instead  of  trustee  and  cestui  que  trust,  the 
case  is  one  of  fiduciary  relationship.  If  a  wrong  arises  out  ot 
Buch  relationship,  the  same  remedy  exists  against  the  wrong- 
doer on  behalf  of  the  principal  as  exists  against  a  trustee  on 
behalf  of  the  cestui  que  trust.  Wherever  a  fiduciary  relation- 
ship exists,  and  money  coming  from  the  trust  lies  in  the 
hands  of  the  person  standing  in  that  relationship,  it  can  be 
followed  by  the  principal,  and  separated  from  any  money  of 
the  wrong-doer." 

In  McLeod  v.  Evans,  66  Wis.  401,  57  Am.  Rep.  287,  the 
rule  contended  for  by  counsel  for  defendant  in  error  was, 
after  a  careful  discussion  by  Cole,  C.  J.,  practically  repudiated. 
The  proposition  decided  is  thus  stated  in  the  syllabus:  *'  M. 
left  with  H.,  a  banker,  for  collection,  a  draft  upon  a  New  York 
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bank.  H.  sent  the  draft  to  a  bank  in  Chicago,  received  credit 
for  the  amount,  and  afterwards  made  drafts  upon  such  bank^ 
which  were  cashed.  Before  payment  to  M.,  H.  made  an  as- 
signment for  the  benefit  of  creditors.  At  that  time  nothing 
was  due  him  from  the  Chicago  bank.  Held,  that  the  pro- 
ceeds of  the  draft  were  a  trust  fund  in  the  hands  of  H., 
and  that,  as  against  other  creditors,  M.  might  enforce  full 
payment  from  the  assets  in  the  hands  of  the  assignee,  although 
the  trust  fund  could  not  be  traced  to  any  specific  property  ": 
People  V.  City  Bank  of  Rochester,  96  N.  Y.  32. 

No  one  of  the  cases  cited  differs  in  principle  from  the  case 
at  bar.  Suppose  the  money  in  question  had  been  placed  by 
Everett  in  his  own  pocket,  with  a  mass  of  other  funds  belong- 
ing to  himself,  and  that  he  had  then  died.  Suppose  that  im- 
mediately upon  his  death  the  mass  of  currency  had  been 
taken  into  the  possession  of  the  defendant  in  error.  If  de- 
mand had  then  been  made  by  the  plaintiflf  for  the  money, 
could  defendant  in  error  have  required  the  plaintiff  in  error 
to  designate  the  particular  bills  which  were  claimed  as  a  con- 
dition of  the  right  to  recover  them?  Certainly  not.  How 
does  the  case  supposed  differ  from  the  case  at  bar?  It  is  al- 
leged that  the  money  was  paid  to  Everett,  received  and 
retained  by  him;  that  it  was  in  his  possession  at  the  time  of 
his  death;  that  the  same  sum  came  to  the  possession  of  the 
defendant  in  error.  Is  it  not  clear  that  Everett  received  the 
fund  in  a  fiduciary  capacity?  Does  it  not  follow  that  the  in- 
stant it  passed  into  his  hands  a  trust  arose,  by  operation  of 
law,  in  favor  of  plaintiff  in  error?  Did  not  the  trust  follow 
the  fund  when  it  passed  to  the  hands  of  defendant  in  error? 
If  it  was  mingled  with  the  assets  of  the  decedent,  is  not  the 
estate  impressed  with  the  same  trust?  Can  it  be  possible 
that  the  fact  of  death  increases  a  man's  estate  by  adding 
thereto  all  property  which  may  be  in  his  hands?  Can  a  man, 
by  an  abuse  of  trust  or  violation  of  his  fiduciary  relations, 
acquire  moneys  for  distribution  among  his  general  creditors 
at  his  decease?  Whatever  may  have  been  the  law  applicable 
to  these  questions  in  the  past,  it  is  clear  that  at  the  present 
time  the  estate  of  no  man  can  be  increased  by  a  wrong  com- 
mitted by  him  under  the  circumstances  set  forth  in  the  com- 
plaint in  this  case. 

Is  the  conclusion  reached  in  any  wise  affected  by  sections 
126  and  136  of  the  statute  of  this  state  relating  to  wills  and 
administration  of  estates?     It  will  be  observed  in  this  connec- 
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tion  that  the  question  at  issue  is  one  of  title.  The  conclusion 
already  reached  is,  that  at  the  time  of  the  death  of  Everett 
the  title  to  the  fund  in  controversy  was  in  the  plaintiff  in 
error;  that  Everett  had  no  beneficial  interest  therein  whnt- 
ever.  The  fund,  therefore,  constituted  no  part  of  his  estate: 
Schouler  on  Executors,  sec.  205. 

It  is  contended  by  defendant  in  error,  however,  that  the  sec- 
tions of  the  statute  cited  have  the  effect,  in  law,  to  convert  the 
fund  in  question  into  assets  by  their  operation  in  the  classifi- 
cation of  claims,  and  the  order  of  their  payment.  The  third 
subdivision  of  section  126  provides  that  "  where  any  executor, 
administrator,  or  guardian  has  received  money  as  such,  his 
executor  or  administrator  shall  pay  out  of  his  estate  the 
amount  thus  received  and  not  accounted  for,  which  shall  com- 
pose the  third  class."  The  fourth  subdivision  provides  that 
"all  other  debts  and  demands,  of  whatsoever  kind,  without 
regard  to  quality  or  dignity,  which  shall  be  exhibited  within 
one  year  from  the  granting  of  letters  as  aforesaid,  shall  com- 
pose the  fourth  class."  Section  136  relates  to  the  order  of 
payment,  and  requires  that  claims  be  paid  according  to  tiie 
classification  contained  in  section  126. 

It  is  claimed,  first,  that  the  fund  in  question  does  not  be- 
long to  the  third  class,  because  debts  of  the  third  class  are 
limited  to  moneys  which  have  been  received  by  the  decedent 
as  executor,  administrator,  or  guardian.  This  is  undoubt- 
edly true.  As  a  natural  sequence,  it  is  argued  that  the  de- 
mand in  issue  in  this  suit  is  a  debt,  and  belongs  to  the  fourth 
class.  If  the  plaintiff  in  error  was  proceeding  against  the 
defendant  in  error  as  a  general  creditor,  then,  as  a  matter  of 
course,  the  position  of  defendant  in  error  would  be  correct. 
Such,  however,  is  not  the  case.  The  relation  of  debtor  and 
creditor,  as  between  plaintiff  in  error  and  Everett,  never  ex- 
isted. The  statute  therefore  has  no  application.  The  ultimate 
fact  upon  which  the  right  of  action  in  the  case  at  bar  is  predi- 
cated is,  that  the  funds  in  question  were  never  the  property 
of  Everett  at  all;  that  neither  the  legal  title  nor  the  benefi- 
ciary interest  vested  in  him;  that  the  identical  fund  was  in 
his  possession  at  the  time  of  his  death,  and  that  the  same 
fund  came  to  the  defendant. 

Prior  to  1872,  the  provision  of  the  statute  of  Illinois  classi- 
fying claims  against  the  estate  of  a  deceased  person  was  iden- 
tical in  language  with  that  of  this  state.  In  the  year  last 
mentioned  the  legislature  of  Illinois  amended  that  provision  so 
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that  it  reads  as  follows:  "6.  Where  the  decedent  has  received 
money  in  trust  for  any  purpose,  his  executor  or  administrator 
shall  pay  out  of  his  estate  the  amount  thus  received  and  not 
accounted  for."  In  the  case  of  Wilson  v.  Kirhy,  88  III.  566,  it 
was  held  that  "  the  clause  of  the  statute  relating  to  the  classi- 
fication of  claims  against  estates  of  deceased  persons,  and 
which  gives  a  preference  in  cases  where  the  deceased  has  *  re- 
ceived money  in  trust  for  any  purpose,'  does  not  necessarily 
extend  to  and  embrace  every  kind  of  trust.  It  does  not  em- 
brace trusts  implied  by  the  law."  The  same  case  was  before 
the  supreme  court  of  Illinois  a  second  time,  and  is  reported  in 
Kirby  v.  Wilson,  98  111.  240.  It  was  there  held  that  "  where 
a  person  sells  the  cattle  of  another  as  his  agent,  under  a  con- 
tract, and  receives  and  retains  the  purchase-money  until  his 
death,  it  becomes  the  money  of  the  owner  of  the  cattle,  as  the 
substitute  or  representative  of  the  cattle;  and  the  fact  that  the 
widow  of  the  person  so  selling,  during  his  illness  or  after  his 
death,  takes  such  funds,  and  deposits  the  same  in  bank  in  her 
own  name,  and  afterwards  gives  her  check  for  the  same  to  her 
husband's  executor,  will  not  destroy  the  identity  of  the  fund, 
and  make  it  subject  to  the  general  creditors  of  the  testator,  but 
the  owner  of  the  cattle  so  sold  will  have  a  preference  over  the 
other  general  creditors  of  the  estate.  In  such  case  it  is  not 
necessary  that  the  identical  bills  received  by  the  testator 
should  have  come  into  the  hands  of  his  executor."  Upon  ex- 
amination of  this  case  it  will  be  discovered  that  the  decision 
is  based  upon  the  sole  fact  that  the  money  in  controversy  was 
the  money  of  the  owners  of  the  cattle,  and  that  the  section  of 
the  statute  cited  is  without  application,  for  the  reason  that,  as 
was  said  by  the  court  ( Wilson  v.  Kirby,  88  111.  566),  the  stat- 
ute does  not  embrace  trusts  implied  by  the  law. 

In  the  decision  of  this  case,  therefore,  the  provisions  of  our 
statute  which  have  been  cited  should  be  disregarded,  and  the 
conclusion  predicated  upon  the  legal  and  equitable  principles 
which  have  been  discussed.  In  the  light  of  these  principles, 
it  is  clear  that  the  complaint  states  a  cause  of  action. 

The  next  question  presented  is,  whether  John  S.  Risdon  was 
improperly  joined  as  a  defendant.  It  is  claimed  that  if  plain- 
tiff in  error  was  the  real  party  in  interest,  Risdon  could  not  be 
properly  joined  either  as  plaintiff  or  defendant.  The  relation 
of  the  parties  to  each  other  was  as  follows:  1.  Risdon  was  one 
of  the  original  parties  to  the  contract  or  arrangement  upon 
which  the  action  was  predicated,  to  wit,  the  payment  of  twelve 
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hundred  dollars  by  Heatly  to  Everett  for  him.  2.  The  plain- 
tiflf  was  the  agent  of  Risdon  for  the  purpose  of  collecting  the 
money  to  be  paid  by  Heatly  to  Everett,  and  had  the  legal 
title  to  the  draft  which  was  drawn,  and  the  right  in  the  first 
instance  to  receive  the  money;  but  Risdon  was  the  beneficial 
owner  of  the  fund.  This  being  the  relation  of  the  parties,  the 
question  of  parties  plaintiff  does  not  seem  to  be  difficult.  Sec- 
tion 3  of  the  code,  which  was  in  force  when  this  action  was 
brought,  provides  that  "  every  action  shall  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  except  as  otherwise  pro- 
vided." Section  5  provides  that  the  trustee  of  an  express  trust 
may  bring  an  action  without  joining  beneficiaries,  and  that  a 
trustee  of  an  express  trust  includes  a  person  in  whose  name  a 
contract  is  made  for  the  benefit  of  another.  Section  10  de- 
clares that  "  all  persons  having  an  interest  in  the  subject  of  the 
action,  and  in  obtaining  the  relief  demanded,  may  be  joined 
as  plaintiffs."  Section  12  provides  that,  "of  the  parties  to  the 
action,  those  who  are  united  in  interest  shall  be  joined  as 
plaintiffs  or  defendants;  but  if  the  consent  of  any  one  who 
should  have  been  joined  as  plaintiff  cannot  be  obtained,  he 
may  be  made  a  defendant,  the  reason  thereof  being  stated  in 
the  complaint." 

The  meaning  of  the  language  of  the  first  section  cited  has 
been  frequently  construed  by  the  courts.  The  "  real  party  in 
interest "  is  held  to  mean  the  person  in  whom  the  legal  title 
to  the  claim  in  suit  is  vested:  Bassett  v.  Tnmayi,  7  Col.  270, 
and  cases  cited.  The  suit,  therefore,  was  properly  brought 
in  the  name  of  the  plaintiff.  But  inasmuch  as  Risdon  was 
a  party  to  the  contract  upon  which  the  action  was  pred- 
icated, and  was  in  fact  the  beneficial  owner  of  the  claim,  he 
must  be  deemed  to  be  interested  in  the  subject  of  the  action, 
within  the  meaning  of  section  10,  above  cited,  and  therefore 
a  proper  party  plaintiff  in  the  suit. 

In  commenting  upon  the  section  last  mentioned,  Pomeroy, 
in  his  work  on  remedies  and  remedial  rights,  at  section  199, 
says:  "  The  extent  of  the  interest  is  not  the  criterion,  nor  its 
source,  nor  origin.  If  the  persons  have  any  interest,  —  whether 
complete  or  partial,  whether  absolute  or  contingent,  whether 
resulting  from  a  common  share  in  the  proceeds  of  the  suit  or 
arising  from  the  stipulations  of  the  agreement,  — the  language 
applies,  without  any  limitation  or  exception,  and  without  any 
distinction  suggested  between  actions  which  are  equitable  and 
those  which  are  legal."    All  persons  standing  in  the  relation 
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to  the  subject-matter  of  the  action  as  above  defined  may  be 
properly  joined  as  plaintiffs.  In  this  particular  case,  Risdon 
refused  to  unite  with  plaintiff,  and  was  properly  joined  as  de- 
fendant. 

It  is  also  contended  that  different  causes  of  actions  are  im- 
properly united.  This  position  cannot  he  sustained,  for  the 
simple  reason  that  no  cause  of  action  is  stated  against  Risdon. 
As  a  part  of  the  prayer  for  relief,  the  court  is  asked  to  allow 
the  plaintiff  a  reasonable  sum  for  its  costs  and  expenses,  and 
to  require  this  amount  to  be  paid  to  plaintiff  by  Risdon.  No 
attempt  is  made  to  state  a  cause  of  action  against  him.  The 
only  allegations  are  those  which  are  made  in  compliance  with 
section  12  of  the  code,  as  the  reason  for  making  Risdon  a  party 
defendant.  Two  causes  of  action,  therefore,  are  not  improp- 
erly united,  there  being  but  one  cause  of  action  stated.  The 
judgment  is  reversed. 

Elliott,  J,  Having  heard  and  determined  this  case  in  the 
court  below,  I  have  given  the  foregoing  opinion  careful  consid- 
eration. At  nisi  priu8  I  must  have  overlooked  some  of  the 
averments  of  the  complaint  showing  that  Everett  was,  by  the 
previous  arrangement  of  the  parties,  constituted  a  trustee  of 
the  particular  fund  paid  to  him  by  Heatly,  for  the  express 
purpose  of  being  immediately  paid  over  to  Risdon  or  his  order. 
The  judgment  should  be  reversed. 

Per  Curiam.  For  the  reasons  expressed  in  the  opinion  of 
Mr.  Commissioner  Pattison,  the  judgment  of  the  district  court 
is  reversed,  with  leave  to  defendants  below  to  answer  the  com- 
plaint.   

Tbust  Pkopebtt. — Trust  property,  however  changed,  remains  subject  to 
the  trust;  trust  funds  mixed  with  those  of  the  trustee,  so  long  as  they  can 
be  traced,  will  be  deemed  to  be  the  property  of  the  cestui  que  trust,  no  matter 
whether  the  fumls  were  mixed  with  tlie  funds  of  the  trustee  or  of  a  third 
party:  Ewjlar  v.  Offutt,  70  Md.  78;  14  Am.  St.  Rep.  332,  and  note  as  to  when 
trust  funds  may  be  followed.  See  also  Lathrop  v.  Bampton,  31  Cal.  17;  89 
Am.  Dec  141;  Farmers'  etc  Bank  v.  Kiiuj,  57  Pa.  St  202;  98  Am.  Dec  215; 
PhiUipa  V.  Overjield,  100  Mo.  4G6. 

CONFDSIOK  or  Persomaltt.  —  For  the  law  relating  to  the  commingling  of 
personal  property,  and  the  rights  of  the  owners  with  respect  to  the  mixture, 
see  HaU  v.  PilUbury,  43  Minn.  33;  19  Am.  St.  Rep.  209,  and  particularly 
note. 

Plbadimg  —  Parties.  —  The  cestui  que  li-ust  is,  ordinarily,  a  necessary  party 
to  all  actions  by  or  against  the  trustee  to  recover  trust  property:  Ebell  v. 
Bursttiger,  70  Tex.  120. 
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Harrington  v.  Smith. 

[1-1  Colorado,  376.] 

Execution,  Exemption  from,  Necessity  fob  Clatmino.  —  Under  the 
Btatiites  of  Colorado  declaring  that  certain  property  np  to  a  value  speci- 
fied shall  be  exempt  from  levy  and  sale  upon  any  execution  or  writ  of  at- 
tachment, and  that  if  any  officer  shall  take  or  seize  any  of  the  articles  or 
property  so  exempt,  he  shall  be  liable  for  three  times  the  value  of  the 
property  illegally  taken  or  seized,  if  the  property  levied  upon  l)y  the  of- 
ficer is  all  the  debtor  has,  and  is  within  the  exemption,  he  need  not  indi- 
cate, either  directly  or  indirectly,  that  the  property  is  exempt,  nor  make 
any  demand  for  its  exemption.  If,  however,  the  defendant  has  property 
of  a  certain  kind  in  excess  of  the  exemption,  it  is  his  duty  to  interpose^ 
his  claim  for  exemption  prior  to  the  sale,  provided  he  is  notified  of  the 
levy,  and  is  in  a  position  to  interpose  such  a  claim. 

Execution  —  Exemption,  Waiver  of.  —  A  debtor  absent  in  another  state 
when  informed  of  a  levy  on  his  exempt  property,  where  the  property  ia 
Buch  that  it  is  the  duty  of  the  officer  not  to  levy  upon  it,  does  not  waive 
his  right  of  exemption  by  writing  a  letter  to  the  officer  levying  the  writ, 
stating  that  it  was  impossible  for  him  to  come  home,  and  requesting 
postponement  of  the  cause  until  a  day  specified,  when  he  could  com© 
home  and  fix  tip  everything  satisfactorily,  though  he  did  not  return  ab 
the  day  indicated,  and  the  officer  did  not  sell  the  property  until  a  subse* 
qnent  date. 

Haynes,  Dunning,  and  Annis,  for  the  appellant. 

T.  M.  Robinson,  for  the  appellees. 

Richmond,  C.  May  29,  1885,  appellant  was  the  head  of  u 
family  residing  in  Larimer  County,  Colorado,  a  carpenter  by 
trade,  and  was  the  owner  of  two  bay  horses,  of  the  value  of  two 
hundred  dollars;  one  lumber-wagon,  of  the  value  of  eighty  dol- 
lars; one  set  of  double  harness,  of  the  value  of  twenty-five  dol- 
lars; one  cow  and  calf,  of  the  value  of  fifty  dollars, —  which  \i» 
claimed  were  exempt  from  levy  of  attachment  and  sale  under 
an  execution.  Smith  was  constable  for  that  county,  and  on 
that  day  appellee  Thomas  H.  Davy  caused  a  certain  writ  ot 
attachment  to  be  issued  and  delivered  to  said  Smith,  and  di- 
rected him  to  take  and  seize  the  above-enumerated  property. 
It  appears  that  at  the  time  of  the  levy,  and  even  until  after 
the  twentieth  day  of  June  of  that  year,  appellant  was  tempo- 
rarily absent  from  the  state.  He  seeks  to  recover  for  the  triple- 
value  of  the  property  so  seized  and  sold. 

On  the  thirtieth  day  of  May,  1885,  Davy  wrote  a  letter  to  ap- 
pellant informing  him  that  he  had  attached  all  of  his  stock, — • 
harness  and  wagon  included.  To  this  letter  appellant  replied, 
stating  that  he  would  return,  without  fail,  by  June  20th,  and  ar- 
range everything  satisfactorily,  asking  for  a  Btay  of  proceeding* 
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until  that  date.  In  this  letter  no  claim  of  exemption  was  set 
up,  nor  was  the  claim  made  by  any  member  of  his  family. 
The  sale  of  the  property  took  place  subsequent  to  the  20th  of 
June,  1885  (the  time  when  appellant  had  agreed  to  return 
and  arrange  matters). 

In  addition  to  the  above  stock  seized  by  the  sheriff,  it  ap- 
pears that  the  constable  levied  upon  four  other  cows  and  one 
calf  belonging  to  appellant.  There  seems  to  be  no  dispute 
about  the  ownership,  nor  that  the  stock  levied  upon  was  all 
that  appellant  owned  at  the  time,  nor  of  the  fact  that  he  was 
detained  and  unable  to  reach  Colorado  prior  to  the  sale  under 
the  execution. 

Motion  for  a  nonsuit  was  granted,  and  exceptions  noted. 
Thereafter  a  motion  for  a  new  trial  was  overruled.  In  deny- 
ing the  motion  for  a  new  trial,  the  court  said  that  "  where  the 
debtor  knew  that  his  property  was  attached  while  it  was  yet 
within  the  control  of  the  officer,  so  that  it  could  be  returned 
to  him,  it  was  his  duty  to  demand  its  return,  or  to  give  notice 
in  some  way  of  his  disapproval  of  the  act  But  even  if  he 
might  be  silent  and  be  safe  under  such  circumstances,  if  he 
says  anything  or  does  anything  in  respect  to  the  levy  upon 
his  property,  it  must  be  a  disapproval  of  the  officer's  act;  or 
else  the  fact  that  he  does  say  something,  and  does  not  do  or  say 
anything  to  disapprove  of  the  levy,  should  be  construed  into 
an  acquiescence."  The  court  formed  its  conclusion  on  tlie 
letter  of  June  9,  1885,  written  by  appellant  to  his  creditor, 
which  is  in  words  and  figures  as  follows:  — 

"  Tunnel  Camp,  Wyo.,  June  9,  1885. 
*♦  Thomas  H.  Davy,  Esq. 

"Yours  of  May  30th  at  hand  to-day.  In  reply,  I  will  say 
that  it  is  impossible  for  me  to  come  home  now,  as  the  high 
water  has  washed  out  the  head-gates,  and  the  superintendent 
has  gone  to  Cheyenne  to  get  instructions  from  the  company. 
If  your  letter  had  reached  me  one  day  sooner,  I  could  have 
made  other  arrangements;  but  as  it  is,  I  can't  do  anything. 
I  wish  you  would  postpone  the  case  until  the  20th,  and  I  can 
come  down  and  fix  up  everything  satisfactory.  I  won't  leave 
the  work  until  the  superintendent  comes  home.  I  may  not 
gain  anything,  but  it  is  left  in  my  charge. 

"Yours,  Perry  Harrington. 

"  Do  the  best  you  can  for  me,  and  I  will  pay  you.     I  will 

be  there  on  the  20th  without  fail." 
AM.  ST.  Kkp.,  Vol.  XX.— IS 
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The  judge,  in  the  trial,  intimated  that  he  based  his  conclu- 
eion  upon  the  principles  laid  down  in  Drake  on  Attachments, 
section  244  a.  The  principle  there  announced  is  as  follows: 
"  The  defendant,  if  aware  of  the  levy,  must  at  the  time  claim 
the  exemption,  or  it  will  be  considered  he  consents  to  it. 
Manifestly,  he  cannot  set  up  such  a  claim  after  judgment  ren- 
dered against  him  in  the  attachment  suit."  This  principle  is 
based  upon  Indiana  authorities,  which  were  undoubtedly  in- 
fluenced by  the  peculiar  wording  of  the  statute  of  that  state, 
hereinafter  referred  to.  The  sole  question  for  our  considera- 
tion, therefore,  is,  whether  or  not  the  conclusions  of  the  court 
were  correct. 

This  particular  question  has  received  no  direct  considera- 
tion in  any  of  the  causes  involving  the  question  of  exemption 
heretofore  heard  in  this  court.  The  General  Statutes  of  this 
state  (1883,  page  601,  section  32)  provide  as  follows:  "The 
following  property,  when  owned  by  any  person,  being  the  head 
of  a  family,  and  residing  with  the  same,  shall  be  exempt  from 
levy  and  sale  upon  any  execution  or  writ  of  attachment: 
,  .  .  .  Working  animals  to  the  value  of  two  hundred  dollars, 
one  cow  and  calf;  ....  [the]  tools  and  implements  or  stock 
in  trade  of  any  mechanic,  miner,  or  other  person,  used  and 
kept  for  the  purpose  of  carrying  on  his  trade  or  business,  not 
exceeding  two  hundred  dollars  in  value." 

Section  34  of  said  act  provides  that  "if  any  officer,  or  other 
person,  ....  shall  take  or  seize  any  of  the  articles  of  prop- 
erty hereinbefore  exempted  from  levy  and  sale,  such  officer  or 
person  shall  be  liable  to  the  party  injured  for  three  times  the 
value  of  the  property  illegally  taken  or  seized,  to  be  recovered 
by  action  of  trespass,  with  costs  of  suit."  For  the  purposes  of 
this  discussion,  the  above  is  all  of  the  statute  necessary  to  be 
mentioned. 

It  will  be  observed  that  nowhere  in  this  statute  referred  to 
is  there  any  language  making  it  incumbenfe  upon  the  debtor 
to  select  or  point  out  which  property  he  claims  is  exempt. 
Seemingly,  there  is  great  confusion  in  the  authorities  and  text- 
writers  as  to  what  is  the  duty  of  the  debtor  at  the  time  the 
officer  seeks  to  levy  upon  the  property;  but  a  careful  examina- 
tion will  disclose  the  fact  to  be,  that  this  confusion  is  the  result 
of  the  different  wording  of  the  statutes.  In  Indiana,  the  statute 
provides  that  if  any  execution  debtor  shall  claim  property  as 
exempted  by  virtue  of  this  act,  he  shall  elect  whether  he  will 
claim  personal  or  real  property,  or  both,  and  shall  designate 
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the  property  so  claimed.     Undoubtedly,  the  decisions  of  In- 
•diana  are  based  upon  this  provision  of  that  statute. 

The  statute  of  Illinois,  also,  provides  that  the  debtor,  under 
certain  circumstances,  shall  select  the  property  which  he  claims 
shall  be  exempt;  and  yet,  notwithstanding  that  provision  of 
the  statute,  it  was  held,  in  the  case  of  Cole  v.  Green,  21  111.  104, 
that  "  where  a  judgment  debtor  has  but  sixty  dollars'  worth 
of  property,  he  need  not  prove  a  formal  or  express  selection  by 
him  of  that  property,  in  order  to  protect  it  from  levy  and  sale 
on  execution.  If  a  debtor  has  but  sixty  dollars'  worth  of 
property  the  statute  exempts  it  from  the  effect  of  any  judg- 
ment, execution,  or  attachment.  It  is  placed  beyond  the 
reach  of  the  law,  unless  by  the  voluntary  act  of  the  owner." 

The  argument  of  the  court  in  arriving  at  this  conclusion  is 
to  the  effect  that  there  can  be  no  selection  where  there  is  notli- 
ing  left, —  one' may  take  the  whole,  but  he  cannot  select  the 
whole,  —  and  that  the  matter  of  selection,  under  the  statute, 
could  not  be  made  in  this  particular  case.  In  such  case,  the 
statute,  by  its  own  office,  sets  apart  the  whole  property  to  the 
use  of  the  debtor,  and  absolutely  exempts  it  from  levy  and 
sale  on  execution;  and  to  it  no  judgment,  execution,  or  attach- 
ment can  exist.  So  far  as  the  two  horses  were  concerned,  in 
the  case  at  bar,  there  is  no  doubt,  from  the  testimony,  but  what 
they  were  all  that  appellant  had.  Consequently,  it  would  not 
be  necessary  for  him  to  indicate,  directly  or  indirectly,  that 
the  property  was  exempt.  It  was  the  duty  of  the  officer,  who 
is  supposed  to  know  the  property  exempt  by  the  statute,  to 
leave  such  property  so  exempt  with  the  execution  debtor. 

In  the  case  of  Howard  v.  England,  35  Minn.  888,  it  was  held 
that  "when  an  officer  assumes  to  levy  an  execution  upon  and 
sell  property  which  the  law  thus  chooses  and  selects  as  exempt, 
the  levy  and  sale  are  per  se  illegal,  and  the  officer  liable  to  the 
debtor  without  any  demand,  as  is  also  the  execution  creditor 
•who  participates  in  the  levy  and  sale." 

Where  the  statute  exempts  a  particular  chattel,  as  a  horse 
or  a  work -beast,  and  the  debtor  has  but  one,  a  selection  is 
obviously  not  required,  nor  is  the  debtor  required  to  claim  the 
t)enefit  of  the  statute.  The  officer  must  take  notice  of  the  fact 
that  the  chattel  is  exempt;  and  where  an  officer  sold  a  debt- 
or's only  horse,  under  such  circumstances,  a  conviction  of 
misdemeanor  under  the  statute  was  sustained  against  him: 
State  V.  Haggard,  1  Humph.  390. 

In  Gilman  v.  Williams,  7  Wis.  329,  76  Am.  Dec.  219,  it  was 
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held:  "  It  is  not  necessary  for  the  judgment  debtor  to  select  or 
point  out  to  the  officer  such  articles  of  property  as  are  specifi- 
cally exempt  by  law  from  execution." 

Upon  a  careful  examination  of  all  the  authorities,  we  are 
inclined  to  think,  under  the  statute  of  this  state,  that  when 
an  execution  debtor  has  property  of  a  certain  kind  in  excess 
of  the  exemption,  it  becomes  his  duty  to  interpose  his  claim 
of  exemption  prior  to  the  sale,  provided  he  is  notified  of  the^ 
levy,  and  in  a  position  to  interpose  such  claim.  This  seems 
to  be  the  rule  adopted  by  this  court  in  Behymer  v.  Cook,  5  Col. 
899,  and  is  undoubtedly  supported  by  the  majority  of  author- 
ities of  states  with  a  similar  statute.  But  where  the  execu- 
tion debtor  had  only  a  precise  number,  or  property  of  the 
exemption  value,  under  the  statute,  then,  and  in  such  case,  a 
levy  and  sale  under  an  execution  is  absolutely  illegal  and 
without  warrant,  unless  exemption  be  waived,  and  this  is  a 
matter  of  defense:  State  v.  Haggard,  1  Humph.  390.  In  such 
case  it  is  the  duty  of  the  officer  to  set  aside  such  property  as 
is  already  exempt,  under  the  statute,  from  levy  and  sale. 

In  the  particular  case  at  bar,  the  court  undertook  or  did  con- 
strue the  letter  above  recited  as  amounting  to  a  waiver  of  the 
exemption  rights,  and  granted  a  nonsuit.  This,  in  our  judg- 
ment, was  error.  The  party  was  not  present  to  claim  the  ex- 
emption until  after  the  sale;  and  so  far  as  the  evidence  goes, 
the  explanation  of  his  absence  was  entirely  satisfactory. 

In  Haswell  v.  Parsons,  15  Cal.  266,  76  Am.  Dec.  480,  it  was 
held:  "The  absence  of  the  plaintiff  ....  when  the  sale  took 
place  was  a  sufficient  excuse  for  not  claiming  the  exemption 
at  the  time."  The  purport  of  the  letter,  as  we  construe  it,  was,^ 
that  he  desired  particularly  to  have  time  allowed  him  in 
which  he  might  settle  the  demand  of  the  execution  debtor. 
As  has  already  been  said,  the  levy  of  the  attachment  was  il- 
legal. The  property  was  absolutely  exempt  from  levy  and 
sale.  By  the  express  terms  of  the  statute  under  which  the 
writ  was  issued,  the  office  of  the  process  was  limited  to  prop- 
erty "not  exempt  by  law  from  execution":  Gen.  Stats.,  sec. 
2002. 

A  judgment  against  the  debtor  would  create  no  lien  upon  this 
property.  The  attachment  levy  was  without  force  or  effect. 
The  defendant  was  a  mere  trespasser.  Under  such  circum- 
stances, it  is  clear  that  the  owner  of  exempt  property,  either  at 
the  time  the  levy  is  made  or  before  or  after  the  sale  pursuant 
to  the  execution,  may  claim  his  property,  unless  his  conduct 
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has  been  such  as  to  make  it  inequitable  for  him  to  assert  his 
title.  In  this  case,  it  must  be  assumed  that  the  defendant 
knew  when  he  seized  the  property  that  it  was  exempt,  and 
that  the  seizure  was  a  trespass.  The  silence  of  the  plaintiff, 
under  the  circumstances,  therefore,  was  not  alone  sufficient. 
Some  of  this  property  was  undoubtedly  exempt.  And  the 
<5ourt  erred  in  determining,  as  a  matter  of  law,  that  the  letter 
•of  June  9th  was  sufficient  to  defeat  a  recovery. 

For  error  in  granting  nonsuit,  we  think  the  judgment  should 
be  reversed,  and  the  cause  remanded  for  further  proceedings. 

ExEUPTiONS.  —  As  to  whether  an  exemption  mnst  be  claimed,  see  note  to 
JSroum  V.  Leiich,  31  Am.  Rep.  44-46;  Strouae  v.  Becker,  38  Pa.  St.  190;  80 
Am.  Dec.  474;  MeOee  v.  Anderson^  1  B.  Mon.  187;  36  Am.  Dec.  670;  Bein- 
heim  V.  Andrews,  65  Miss.  29. 

Exemptions,  Waiver  of,  by  Debtob.  —  An  exemption  of  property  from 
execution  and  attachment  is  deemed  as  waived  by  the  failure  of  the  debtor 
to  claim  it  as  exempt  within  a  reasonable  time  after  its  seizure  under  pro- 
cess: Stanton  v.  French,  83  Cal.  194;  People  v.  Palmer.  46  III.  398;  95  Am. 
Dec.  418.  But  see  Oilman  v.  Williama,  7  Wis.  329,  76  Am.  Dec.  219,  where 
the  rule  is  laid  down  that  a  debtor  need  not  select  such  articles  of  personalty 
•as  are  specifically  made  exempt  by  statute. 


Town  op  Longmont  v.  Parker. 

[14  Colorado,  886.] 

OiOHWATS. — One  Whose  Land  Abuts  upon  a  Public  Street  or  Hioh- 
WAY,  though  he  has  no  fee  in  the  land  occupied  by  such  street  or  high- 
way, has  rights  therein  not  held  in  common  with  the  general  public  for 
the  purposes  of  travel  and  use;  and  a  party  using  or  appropriating  any 
part  of  the  highway  for  other  or  different  purposes  than  those  contem* 
plated,  whereby  it  is  obstructed  and  impaired  as  a  means  of  ingress  and 
egress, -is  liable  to  such  owner  for  any  consequent  damages  arising  from 
anch  appropriation  and  use  depreciating  the  value  of  the  property. 

Highways.  —  Action  may  be  sustained  by  one  whose  lands  abut  on  a  publio 
highway,  against  a  municipal  corporation  which  excavates  and  maintains 
a  ditch  in  such  highway  in  front  of  his  premises,  though  he  has  no  inter- 
est  in  the  fee  of  the  land  in  which  the  highway  is  located. 

F.  B.  Secor  and  B.  L.  Carr,  for  the  appellant. 
Kinne  and  Woy,  for  the  appellee. 

Reed,  C.  Parker,  the  appellee,  plaintiff  below,  claimed  to 
be  the  owner  of  a  five-acre  tract  of  land  near  the  town  of  Long- 
mont. Upon  the  trial  no  direct  proof  of  ownership  of  Parker 
was  offered,  but  no  objection  was  made  on  account  of  the  kind 
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of  proof  offered  and  admitted,  and  the  ownership  will  he  re- 
garded as  conceded  by  appellant  on  the  trial.  Plaintiff  had  a- 
brick  house  and  some  other  improvements  on  his  land  near 
the  west  line  of  the  lot,  and  resided  in  it.  The  lot  abutted 
upon  the  east  line  of  the  public  highway,  sixty  feet  in  width. 
The  house  was  about  twenty-five  feet  from  the  line  of  the  road. 
The  defendant  was  a  municipal  corporation.  In  the  spring  of 
1885,  some  time  after  the  occupation  of  plaintiff  commencedr 
and  after  the  erection  of  the  house  and  buildings,  the  defend- 
ant excavated  a  ditch  for  the  purpose  of  supplying  the  town 
with  water,  in  the  highway  in  front  of  the  residence  of  plain- 
tiff, on  the  west  side  of  the  highway,  the  distance  from  the  line 
of  plaintiff's  lot  to  the  bank  of  the  ditch  being  about  forty-^ 
nine  feet.  Directly  in  front  of  the  premises  of  plaintiff  the 
ditch,  at  its  greatest  width,  was  from  fourteen  to  seventeen, 
feet,  and  its  depth  about  six  feet  or  more.  Plaintiff's  land 
abutted  upon  the  highway,  no  part  of  which  had  been  hi& 
property,  the  party  from  whom  he  acquired  title  having  ded- 
icated the  land  in  the  highway  to  public  use  previous  to  the 
Bale  of  the  land  to  plaintiff. 

Plaintiff  brought  this  suit  to  recover  damages  to  his  prop- 
erty by  the  constructing  and  maintaining  the  ditch.  It  is  as- 
signed for  error  that  the  court  overruled  the  demurrer  to  the 
complaint.  On  examination,  we  do  not  think  the  grounds  of 
demurrer  well  taken,  or  that  the  court  erred  in  the  judgment 
upon  it.  It  is  unnecessary  for  an  understanding  of  the  case 
that  the  pleadings  be  set  out  in  full.  It  is  sufficient  to  say 
that  the  issue  presented  for  trial  was,  whether  the  plaintiff's 
property  had  or  had  not  been  damaged  by  the  excavation  and 
existence  of  the  ditch. 

The  case  was  tried  to  a  jury.  The  evidence  was  conflicting. 
Several  witnesses  testified  to  damage,  varying  in  amotmt  from 
three  hundred  dollars  to  five  hundred  dollars;  but  their  evi- 
dence in  regard  to  the  manner  of  arriving  at  the  amount  of 
damage,  and  the  elements  of  damage  going  to  make  up  the 
aggregate,  was  quite  vague  and  indefinite.  About  an  equal 
number  of  witnesses  testified  that  in  their  opinion  there  was 
no  damage.  It  was  in  evidence  that  the  earth  taken  out  in 
excavating  the  ditch  was  deposited  in  the  road  in  front  of 
the  premises  of  plaintiff;  a  part  of  it  had  been  removed  by  the 
defendant  a  short  distance,  and  used  in  grading  the  road  in 
front  of  plaintiff's  property;  and  that  this  left  the  road  higher 
in  places  than  the  adjoining  land  of  plaintiff.     The  verdict 
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was  found  for  the  plaintiflf  for  $150,  and  judgment  entered 
upon  tbe  verdict. 

Considerable  latitude  was  allowed  and  indulged  in  in  the  way 
of  proof  upon  the  trial,  and  some  very  remote  and  novel  ele- 
ments of  damage  introduced,  but  no  objection  appears  to  have 
been  made  or  exceptions  taken.  No  exception  was  taken  and 
no  error  assigned  upon  the  instructions  given.  Taken  as  a 
whole,  they  substantially  submitted  the  question  of  damage, 
and  the  law  in  this  state,  as  announced  in  City  of  Denver  v. 
Bayer,  7  Col.  113,  where  section  15  of  article  2  of  the  sluto 
constitution  ("that  private  property  shall  not  be  taken  or 
damaged  for  public  or  private  use  without  just  compensation  ") 
is  carefully  considered  and  applied;  and  where  it  was  held 
that  in  a  case  like  the  present,  where  the  land-owner  had  no 
fee  in  the  land  occupied  as  a  highway,  but  his  land  aoutted 
upon  it,  and  he  had  rights  therein  not  shared  in  common  with 
the  general  public  for  purposes  of  travel  and  use,  a  party  us- 
ing or  appropriating  such  highway,  or  a  portion  of  it,  for  other 
and  different  purposes  than  the  one  contemplated,  whereby 
the  highway  was  obstructed  and  impaired  as  a  means  of  in- 
gress and  egress,  would  be  liable  to  the  abutting  land-owner 
for  any  consequential  damages  arising  from  such  appropria- 
tion and  use  depreciating  the  value  of  the  property.  This  ap- 
plication of  the  constitutional  prohibition  is  well  sustained  by 
many  authorities,  particularly  by  the  construction  given  by 
the  English  courts  to  the  Land  Clauses  Consolidation  Act 
and  Railway  Clauses  Consolidation  Act  of  1845  (8  Vict.,  c.  18, 
20).  In  those  cases  the  words  used  are  "  injuriously  affected," 
which  are  certainly  in  meaning  and  intention  the  same  as  the 
word  "damaged,"  in  our  constitution.  In  those  cases  it  has 
invariably  been  held  that  abutting  owners,  under  circum- 
stances like  those  presented  in  thip  case,  could  recover  conse- 
quential damages  to  the  extent  of  the  lessened,  value  of  the 
property. 

The  case  of  BecJcett  v.  Midland  R'y  Co.,  L.  R.  3  Com.  P.  82, 
was  tried  before  Cockburn,  C.  J.  (1867).  In  that  case  the 
street,  by  an  embankment,  was  narrowed  from  fifty  to  thirty- 
three  feet  opposite  the  property  of  the  plaintiff,  and  upon  the 
trial  it  was  left  to  the  jury  to  say  from  the  evidence  "whether 
there  had  been  any  diminution  in  the  value  of  the  plaintiff's 
house  by  reason  of  the  constructing  of  the  road  in  front  of  it." 
Upon  review,  in  the  opinion  of  Bovill,  C.  J.,  the  instruction 
was  held  to  be  correct,  and  it  was  said:  "  Now,  the  question 
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arises  whether  the  plaintiff's  house  in  the  case  was  *  injuriously 
affected,'  ....  and  whether  there  is  damage  sustained  by  the 
plaintiff,"  etc.  Here  it  will  be  observed  that  the  words  "  in- 
juriously affected  "  are  treated  as  synonymous  with  "  dam- 
age," the  word  used  in  the  constitution.  Some  states,  notably 
Pennsylvania,  have  given  provisions  similar  to  that  in  our  con- 
stitution a  construction  different  from  that  given  by  this 
court.  The  language  in  section  8,  article  16,  of  the  constitu- 
tion of  Pennsylvania  is,  "  shall  make  just  compensation  for 
property  taken,  injured,  or  destroyed." 

In  Pennsylvania  Railroad  Co.  v.  Lippincott,  116  Pa.  St.  472,  2 
Am.  St.  Rep.  618,  it  was  held  that  a  depreciation  of  property, 
by  reason  of  the  construction  and  operation  of  a  railroad 
upon  the  lands  of  the  company,  was  not  an  injury  for  which 
any  damages  could  be  recovered.  But  for  the  protection  of 
individual  rights,  and  as  being  more  in  harmony  with  the 
principles  of  the  common  law,  we  think  the  construction  of 
this  court  and  those  of  England  better  and  more  consonant 
with  reason. 

Under  the  decisions  of  this  court,  the  questions  for  the  jury 
to  determine  from  the  evidence  were,  whether  the  plaintiff 
suffered  damages  different  in  kind  from  those  suffered  by  the 
general  public,  and  whether  the  property  of  the  plaintiff  had 
been  lessened  in  value  by  the  acts  of  the  defendant. 

It  cannot  be  said,  under  the  evidence,  that  the  verdict  was 
excessive.  It  was  midway  between  nothing,  as  fixed  by  de- 
fendant's witnesses,  and  three  hundred  dollars,  the  lowest 
estimate  of  witnesses  for  plaintiff.  There  having  been  no 
serious  error  in  the  admission  of  the  testimony  or  charge  by 
the  court,  the  judgment  should  be  affirmed. 


Highways  —  Rights  of  ABurriNo  Owners.  — As  to  the  rights  of  abut- 
ting owners  when  the  highway  is  used  for  any  other  purpose  than  that  origi- 
nally contemplated,  see  Kincaid  v.  Indianapolis  etc.  Co.,  124  Ind.  577;  19  Am. 
St  Rep.  113,  and  note;  Western  t/nicm  TeL  Co.  v.  Williams,  85  Va.  696;  19 
Am.  St.  Rep.  908,  and  note. 
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State    Insurance    Company   of   Des    Moines  v. 

Taylor. 

[14  Colorado.  499.] 

Insukancb — Appmcation  —  Pleading. — The  fact  that  a  complaint  on  a 
policy  of  insurance,  in  setting  forth  the  policy,  annexes  a  copy  of  the 
application  indorsed  thereon,  does  not  amount  to  an  assertion  that  the 
application  is  correct,  nor  estop  plaintiff  from  showing  that  it  was  written 
by  defendant's  agent,  is  not  correct,  and  was  not  made,  submitted  to,  nor 
signed  by  plaintiff. 

Insurance  —  Agent,  who  Deemed  Acting  foe.  —  Agent  for  the  purpose 
of  soliciting  insurance,  sending  application  to  the  insurer,  obtaining  poli- 
cies, and  delivering  them  to  the  assured,  and  collecting  premiums,  \\ 
in  filling  out  and  forwarding  applications,  the  agent  of  the  insurer,  and  if 
any  error  is  committed  or  misstatement  made  by  him,  the  assured  should 
not  suffer  therefor. 

Ihsorance.  —  In.subanck  ok  a  Farm-house  Described  as  the  Residencb 
OF  THE  Assured,  is  not  avoided  by  the  fact  that  the  assured  also  kept  an 
inn  or  public  house,  if  the  character  of  the  house  was  not  changed  after 
the  insurance  was  effected,  and  was  then  known  to  the  agent  of  the  in- 
surer. 

Insurance. — Increase  in  Risk  Resulting  from  Adjacent  Premises, 
over  which  the  sissured  has  no  control,  will  not  avoid  a  policy  of  insur- 
ance, though  it  declares  that  if  the  "  hazard  is  increased  without  the  con- 
sent of  the  company  in  writing,  the  policy  shall  be  void."  This  condition 
applies  only  to  the  insured  premises,  or  to  property  under  the  control  of 
the  assured. 

Insurance  —  Damages. — When  an  insured  building  is  destroyed,  the  dam- 
ages recoverable  on  the  policy  are  not  limited  to  the  amount  for  which 
the  building  could  have  been  sold.  The  true  measure  of  damages  is  in- 
demnity to  the  assured,  not  exceeding  the  sum  insured.  In  determining 
the  amount  of  such  indemnity,  the  cost  of  replacement  is  not  the  only 
criterion.  The  jury  must  take  into  consideration  the  age  and  condition 
of  the  building,  and  if  by  reason  of  age  or  use  it  is  less  valuable  tbau  a 
new  building  erected  upon  the  same  plan,  of  similar  materials  and  of  the 
same  dimensions,  the  insurer  should  be  allowed  for  the  difference  arising 
from  deterioration. 

Action  on  a  policy  of  insurance  on  a  farm-house  used  as  a 
residence,  and  on  its  contents,  including  wearing  apparel, 
family  stores,  and  provisions.  The  policy  stipulated  "that 
application  and  survey  No.  18,956,  made  by  the  assured,  is 
hereby  made  a  part  of  this  policy,  and  a  warranty  on  the  part 
of  this  assured,  and  that  this  policy  is  issued  upon  the  faitli 
of  the  statement  in  said  application  and  survey,  as  they 
thus  appear  in  writing  therein,  only";  also,  that  any  fraud- 
ulent statement  in  the  application  shall  make  this  policy  void, 
And  "that  in  case  of  loss  any  attempt  at  false  swearing  or 
fraud  of  any  kind  shall  be  a  forfeiture  of  all  claims  against 
the  company  on  this  policy,"  and  that  "  this  company  re- 
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serves  the  right  to  rebuild  and  repair  in  case  of  loss."  On  the 
back  of  the  policy  was  what  purported  to  be  an  application 
for  insurance  by  the  assured,  with  his  name  attached,  in  which 
various  statements  were  made  regarding  the  premises  insured. 
The  insured  premises  were  destroyed  by  fire,  and  within  the  tima 
mentioned  in  the  policy,  and  immediately  after  their  destruc- 
tion, the  insurance  company  was  notified  of  the  loss,  and  fur- 
nished with  requisite  proofs  of  loss,  and  a  demand  was  made 
on  it  for  payment,  which  was  :  efused.  The  complaint  set  out 
the  policy  of  the  insurance  in  full,  and  on  the  back  of  the  copy 
of  the  policy  a  copy  of  the  supposed  application  for  insurance. 
The  defendant,  in  its  answer,  relied  upon  the  application  for 
insurance  as  it  appeared  on  the  back  of  the  policy,  and  claimed 
that  the  application  was  false  and  fraudulent  in  several  par- 
ticulars, specified  in  the  answer.  Verdict  and  judgment  in 
favor  of  plaintiff;  defendant  appealed. 

Slua7-t  Brothers,  for  the  appellant. 

W.  S.  Decker  and  C.  A.  Allen,  for  the  appellee. 

Reed,  C.  It  is  contended  by  appellant,  in  argument,  that 
the  appellee,  by  setting  out  in  his  complaint  the  application 
for  insurance  from  the  back  of  the  policy,  upon  which  his 
name  appeared,  indorsed  it  as  his  act,  and  made  it  a  part  of 
the  contract  sued  upon,  and  was  estopped  from  denying  it. 
The  pleader  set  out  the  policy  of  insurance  as  the  basis  of  his 
action,  and  then  says:  "On  the  back  of  the  policy  is  a  copy 
of  the  application  made  for  the  insurance,  in  writing  and  print, 
as  follows."  It  is  neither  indorsed  as  correct,  nor  adopted  a& 
or  stated  to  be  the  application  of  the  insured. 

The  appellant,  in  its  amended  answer,  states  that  appel- 
lee made  his  application  for  a  policy  of  insurance,  in  writing, 
Betting  forth  the  alleged  application,  and  avers  that  material 
statements  in  the  application  were  not  true,  and  for  that  rea- 
son seeks  to  avoid  liability  for  the  loss.  The  appellee,  in  his 
replication,  says  he  did  not  make  or  sign  any  written  applica- 
tion, but  that  the  one  referred  to  was  rnade  by  Van  Arsdale,^ 
the  agent  of  the  company,  without  his  knowledge  or  consent. 
There  was  no  demurrer  or  motion  filed  to  this  reply,  and  the 
case  proceeded  to  trial  upon  the  issues  made  by  the  complaint, 
answer,  and  replication.  By  these  pleadings,  the  responsibiK 
ity  for  the  written  application  was  made  a  material  issue  in 
the  case,  and  the  court  properly  allowed  appellee  to  testify 
that  he  did  not  make  any  written  application,  and  also  to  giv© 
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his  version  of  what  actually  took  place  betweei)  the  parties  in 
reference  to  the  transaction.  It  is  apparent  from  the  evidence 
that  the  application  for  insurance  upon  which  the  policy  was 
Issued  was  incorrect  in  many  important  particulars,  so  far 
from  being  a  true  statement  of  the  facts  in  regard  to  the  in- 
sured property  as  to  render  a  policy  void  if  established  by 
proof  to  be  the  act  of  the  insured. 

The  first  question  to  be  determined  from  the  evidence  and 
the  law  applicable  to  the  facts  is,  whether  the  application  was 
that  of  the  insured,  or  for  which  he  was  responsible,  or  the  ap- 
plication and  act  of  the  insurer  by  its  agent,  for  which  it  was 
responsible.  That  A.  D.  Van  Arsdale  was  the  agent  of  the 
appellant,  to  the  extent  of  soliciting  insurance,  sending  the 
applications  for  insurance  to  the  company,  obtaining  policies, 
delivering  them  to  the  insured,  and  collecting  the  premiums, 
was  established  by  his  own  evidence  and  that  of  J.  A.  Dubbs, 
the  general  agent  for  the  state  of  Colorado.  That  in  this  in- 
stance he  solicited  the  insurance  is  shown  by  the  evidence  of 
the  appellee,  and  is  undisputed.  In  regard  to  the  application, 
there  is  no  great  conflict  between  the  testimony  of  appellee  and 
Van  Arsdale.  It  plainly  appears  that  no  application  was 
made  out  by  appellee,  or  in  his  presence,  nor  submitted  to 
him,  nor  signed  by  him,  and  no  authority  given  to  the  agent 
to  sign  his  name;  that  the  application  was  not  seen  by  him, 
and  that  he  was  not  informed  of  its  character  or  contents; 
that  the  interview  between  him  and  the  agent  occurred  late  at 
night,  in  a  saloon,  without  a  blank  form  of  application,  and 
with  no  copy  of  the  questions  to  be  asked  and  answered.  Van 
Arsdale  says:  "  I  asked  questions,  and  took  his  answers,  and 
put  them  down  from  memory,  as  nearly  as  I  could,  next  morn- 
ing." Appellee  specifically  denies  the  making  of  any  of  the 
important  statements  contained  in  the  application  relied  upon 
to  defeat  a  recovery;  and  in  regard  to  several  of  them  he  is 
corroborated  by  Van  Arsdale,  and  in  no  important  point  is  he 
contradicted  by  him.  Van  Arsdale,  in  making  up  and  for- 
warding the  application,  cannot  be  regarded  as  the  agent  of 
the  insured,  as  supposed  and  contended  by  counsel  for  appel- 
lant. "  Where  an  insurer  intrusts  applications  in  blank  for 
iiisurance  to  a  person,  wlio  forwards  the  same  to  the  insurer, 
and  is  the  medium  through  whom  the  insurer  delivers  the 
policy  and  receives  the  premium,  the  person  so  intrusted 
therewith  is  treated  as  clothed  with  the  requisite  authority  to 
effectuate  the  duties  confided  to  him,  and  to  that  extent  rep- 


284  State  Insurance  Co.  v.  Taylor.  [Col. 

resents  the  company,  and  can  bind  it The  assured  has 

a  right  to  rely  upon  it  that  the  agent  has  authority  to  explain 
the  inquiries  put  in  the  application,  and  to  determine  what 
facts  are  required  to  be  stated,  as  well  as  how  they  shall  be 
stated,  and  acting  upon  his  direction,  if  any  error  is  commit- 
ted, it  is  chargeable  to  the  insurer,  and  not  upon  the  assured; 
and  if  he  fills  out  the  application,  and  being  correctly  in- 
formed of  the  facts,  misstates  them,  or  omits  to  state  them, 
the  consequences  are  not  to  be  visited  upon  the  assured": 
Wood  on  Insurance,  sec.  384;  Malleable  Iron  Works  v.  Phoenix 
In8.  Co.,  25  Conn.  465. 

*•  When  a  person  is  in  fact  the  agent  of  the  insurer  in  pro- 
curing a  policy,  a  clause  in  the  policy,  that  persons  so  acting 
are  agents  of  the  insured,  and  not  of  the  insurer,  does  not 
change  the  fact.  He  is  still  the  agent  of  the  company,  as  to 
the  acts  which  are  done  in  its  behalf":  May  on  Insurance, 
sec.  140. 

In  Commercial  Ins.  Co.  v.  Ives,  56  111.  402,  the  court,  in  com- 
menting upon  the  effect  of  such  a  provision  in  the  policy  very 
pertinently  says:  "  The  words  have  no  magic  power  residing 
in  them  capable  to  transmute  the  real  into  the  unreal,  nor  had 
they  power  to  make  the  agent  of  the  company  an  agent  of  the 
insured":  May  on  Insurance,  sec.  140;  Union  Insurance  Co. 
V.  Chipp,  93  111.  96;  Eilenberger  v.  Protective  M.  F.  Ins.  Co.,  89 
Pa.  St.  464. 

*'  If  at  the  time  of  the  application  the  latter  [the  insured] 
states  facts  material  to  the  risk,  and  the  agent  neglects  to 
communicate  them  to  the  company,  in  consequence  of  which 
a  policy  is  issued  in  ignorance  of  the  fact,  the  neglect  is  not 
imputable  to  the  applicant  so  as  to  make  him  responsible  as 
for  a  concealment.  That  the  agent  is  instructed  to  regard 
himself  as  the  agent  of  the  applicant,  rather  than  of  the  com- 
pany, these  instructions  not  being  known  to  the  applicant, 
does  not  alter  the  case":  May  on  Insurance,  sec.  140;  Bebee 
V.  Hartford  etc.  Ins.  Co.,  25  Conn.  51;  65  Am.  Dec.  553. 

Wilson  V.  Conway  F.  Ins.  Co..,  4  R.  I.  141,  was  a  case  where 
the  facts  were  very  similar  to  those  disclosed  by  the  testimony 
in  this  case,  where  the  agent  sent  an  application  he  was  not 
authorized  by  the  applicant  to  send.  He  was  held  to  be  the 
agent  of  the  company,  so  far  as  to  estop  it  from  denying  the 
contract  and  from  setting  up  its  mistakes  as  misrepresenta- 
tions as  working  a  forfeiture.  It  was  said:  "He  was  at  least 
the  agent  of  the  company  for  forwarding  the  application;  and 
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his  misconduct  in  that  regard  was  imputable  to  las  principal, 
and  could  not  be  allowed  to  prejudice  the  rights  of  the  appli- 
cant, who  did  not  know  of  it":  See,  further,  May  on  Insurance, 
Bee.  141;  Denny  v.  Conway  etc.  Ins.  Co.,  13  Gray,  492;  Ames  v. 
New  York  Union  Ins.  Co.,  14  N.  Y.  258;  Malleable  Iron  Works 
V.  Phoenix  Insurance  Co.,  25  Conn.  465;  Woodbury  Sav.  Bank 
V.  Charter  Oak  etc.  Ins.  Co.,  31  Conn.  517. 

In  May  v.  Buckeye  Mul.  Ins.  Co.,  25  Wis.  291,  3  Am.  Rep.  76, 
the  question  of  agency,  presented  in  this  case,  was  ably  dis- 
cussed, and  it  was  said:  "The  recent  cases  upon  this  subject 
fully  sustain  the  position  that  upon  this  state  of  facts  the  com- 
pany is  responsible  for  the  accuracy  and  omissions  of  its 
agent,  even  without  any  express  undertaking  to  be  so,  and 
that  it  cannot  avoid  liability  by  reason  of  any  discrepancy 
between  the  real  facts  as  disclosed  to  him,  and  his  presenta- 
tion of  them  in  the  papers.  The  tendency  of  modern  decisions 
has  been  strongly  to  hold  these  companies  to  that  degree 
of  responsibility  for  the  acts  of  the  local  agents  which 
they  scatter  through  the  country,  that  justice,  and  the  due 
protection  of  the  people  demand,  without  regard  to  private 
restrictions  upon  their  authority,  or  to  cunning  provisions  in- 
serted in  policies  with  a  view  to  elude  just  responsibility."  See 
also  Rowley  v.  Empire  Ins.  Co.,  36  N.  Y.  550;  Columbia  Ins. 
Co.  V.  Cooper,  50  Pa.  St.  331;  Viele  v.  Germania  Ins.  Co.,  26 
Iowa,  9;  96  Am.  Dec.  83;  New  England  etc.  Ins.  Co.  v.  Schettler 
38  111.  166;  Eames  v.  Home  Ins.  Co.,  94  U.  S.  621. 

Applying  the  law  to  the  facts  as  proved,  we  must  conclude 
that  the  employment  of  Van  Arsdale  by  the  appellant,  in  the 
capacity  and  for  the  purpose  he  was  shown  to  have  been  em- 
ployed, made  him  the  agent  for  the  company  to  the  extent  of 
receiving,  making  out,  and  forwarding  to  the  company  correct 
and  proper  applications  for  insurance,  and  that  when,  as  in 
this  instance,  he  entered  upon  the  duty,  and  attempted  to  dis- 
charge it,  any  misstatements,  errors,  or  omissions,  the  results 
of  his  own  fraud,  carelessness,  or  neglect,  are  to  be  deemed 
those  of  the  insurer,  and  not  those  of  the  insured.  Contracts 
of  insurance,  notwithstanding  the  intricate  and  complicated 
provisions  contained  in  the  policies,  —  perhaps  found  neces- 
sary to  protect  companies  from  fraud,  —  are  to  be  considered 
and  construed  by  the  same  rules  of  law  and  interpretation  as 
other  contracts,  so  as  to  carry  out  the  intention  of  both  parties, 
and  hold  each  party  responsible  for  his  own  wrong.  Where 
there  is  on  the  part  of  the  assured  such  intentional  conceal- 
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raent,  misrepresentation,  or  omission  as  amounts  to  fraudulent 
conduct  on  his  part  in  procuring  tlie  insurance,  it  should  vitiate 
and  avoid  the  contract,  and  he  should  suffer  the  direct  results 
of  his  own  misconduct;  but  where,  on  the  other  hand,  there  is 
shown  no  fraudulent  or  wrongful  representation  or  omission  on 
the  part  of  the  assured,  and  the  wrong  is  perpetrated  through 
'the  fraud  or  negligence  of  the  accredited  agent -of  the  insurer, 
it  would  be  neither  just  nor  equitable  to  hold  the  insured  re- 
sponsible for  it. 

In  explaining  our  views  in  the  present  case,  we  can  do  far 
better  by  adopting  and  quoting  from  so  eminent  a  jurist  as 
Folger,  J.,  than  by  any  efforts  of  our  own.  In  Rohrbach  v. 
Germania  F.  Ins.  Co.,.  62  N.  Y.  63,  20  Am.  Rep.  451,  in  a  case 
presenting  similar  questions  to  the  one  under  discussion,  he 
said:  "  It  is  to  be  regretted  that  corporations  of  the  power  and 
extended  business  relations  with  all  classes  in  the  community 
which  insurance  companies  have  should  prepare  for  illiterate 
and  confiding  men  contracts  so  practically  deceptive  and  nu- 
gatory, and  should,  in  cases  as  free  from  fraud  and  wrong  on 
the  part  of  the  insured  as  this  is,  hold  their  customers  to  the  let- 
ter of  an  agreement  so  entered  into.  I  am  aware  that  often  the 
companies  are  made  the  victims  of  dishonest  and  designing 
persons,  but  I  cannot  agree  that  the  remedy  for  that  is  to  re- 
fuse to  be  bound  by  the  acts  of  agents  of  their  own  selection 
when  dealing  with  simple  and  unlettered  men.  If  there  should 
be  less  greediness  for  business,  and  such  care  taken  in  the  se- 
lection and  appointment  of  agents  as  would  insure  the  confi- 
dence of  the  companies  in  their  capability,  discretion,  and 
integrity,  it  would  not  need  that  there  be  laid  upon  unwise 
policy  holders  an  agreement  to  take  the  burden  of  the  opposite 
qualities  in  those  put  forward  to  them  as  actors  for  the  in- 
surers." 

Under  the  evidence,  it  must  be  held  that  the  application 
which  was  forwarded  was  the  act  of  the  agent,  and  conse- 
quently the  act  of  the  insurer,  for  which  it  alone  was  re- 
sponsible, and  that  the  company  is  estopped  to  set  up  any 
statements  contained  in  the  application  to  defeat  a  recovery. 
To  hold  otherwise  would  be  to  place  every  simple  or  unedu- 
cated person  seeking  insurance  at  the  mercy  of  the  insurer, 
who  could,  through  its  agent,  insert  in  every  application,  un- 
known to  the  applicant,  and  over  his  signature,  some  falso 
statement  which  would  enable  it  to  avoid  all  liability,  while 
retaining  the  price  paid  for  supposed  insurance.     Courts,  while 


April,  1890.]     State  Insurance  Co.  v.  Taylob.  287 

careful  not  to  discriminate  against  insurance  companies,  should 
give  to  their  contracts  such  interpretation,  and  to  the  acts  of 
their  agents  such  construction,  as  to  afford  some  security  to 
those  with  whom  they  contract. 

It  is  contended  that  the  policy  was  avoided  by  the  assured 
keeping  an  inn  or  boarding-house.  It  does  not  appear  from 
the  evidence  that  the  character  of  the  house  in  that  particular 
was  changed  after  the  insurance  was  effected.  It  appears 
from  the  evidence  of  the  appellee  that  the  agent  was  informed 
that  persons  were  entertained  at  the  place,  more  or  less,  owing 
to  want  of  other  places  of  entertainment,  and  that  some  board- 
ers were  kept  at  times.  This  is  admitted  by  the  agent.  Van  Ars- 
dale,  who  says  he  communicated  the  fact  to  the  general  agent. 
Both  the  special  and  the  general  agents  having  been  informed 
that  parties  were  kept,  and  it  not  having  been  shown  that  such 
business  was  more  extensively  done  after  than  before  insur- 
ance, or  that  the  loss  by  fire  was  in  any  way  caused  by  people 
having  been  entertained,  it  should  not  be  considered  of  suf- 
ficient importance  to  reverse  the  judgment. 

It  is  also  urged  that  the  occupancy  of  the  adjoining  log 
house  as  a  store,  carrying  in  stock  kerosene  and  giant  powder, 
greatly  increased  the  risk,  and  that  the  failure  of  appellee  to 
notify  the  company  worked  a  forfeiture  of  the  policy.  It  is  not 
claimed  that  appellee  owned  or  exercised  any  control  over  the 
building,  or  that  the  statement  that  the  building  was  vacant 
at  the  time  of  the  insurance  was  untrue.  The  proof  shows  it 
to  have  been  occupied  only  two  months  before  the  fire  occurred. 
It  is  provided  in  the  policy  that  if  the  "  hazard  is  increased 
without  the  consent  of  the  company  in  writing,"  the  policy 
shall  be  void.  This  should  be  construed  as  only  applying  to 
the  insured  premises,  or  to  property  under  the  control  of  the 
insured.  There  is  nothing  in  the  language  used  which  would 
extend  it  to  the  property  not  under  his  control,  and  the  acts  of 
others,  and  hold  him  responsible  for  the  acts  of  his  neighbors 
or  of  contiguous  owners,  and  require  him  to  keep  informed  as 
to  the  manner  in  which  other  persons  in  the  neighborhood 
used  their  property,  or  to  communicate  the  facts  to  the  insurer. 
The  contract  of  insurance  being  mutual,  good  faith  should  re- 
quire that  he  give  information  of  any  fact  or  act  of  his  own,  or 
with  his  consent,  on  property  insured  or  adjoining,  and  under 
his  control,  whereby  the  risk  was  increased.  Further  than 
that  he  could  not  be  expected  to  go.  The  statement  that  at 
the  time  of  the  application  the  building  was  vacant  must  be 
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regarded  only  as  a  statement  of  its  condition  at  that  tinie^ 
not  a  warranty  that  it  should  icinain  so.  He,  not  being  the 
owner,  could  not  be  presumed  to  have  intended  to  take  pos- 
session and  control  of  the  property:  May  on  Insurance,  sees. 
244,  247;  Wood  on  Insurance,  sec.  237. 

In  this  case  it  is  shown  that  the  use  of  the  log  building, 
owned  by  a  third  party,  in  no  way  contributed  to  the  destruc* 
tion  of  the  insured  property,  or  the  loss;  that  the  Bre  originated 
in  the  roof  of  the  insured  building,  extended  to  and  consumed 
the  log  building,  but  not  until  the  goods,  including  oil  and 
giant  powder,  had  been  removed. 

The  only  remaining  question  is  as  to  the  rule  of  damages  in 
arriving  at  the  value  of  the  building  destroyed.  It  is  contended 
that  the  amount  allowed  was  excessive;  that  the  true  value 
was  what  the  property  would  have  sold  for  in  the  market. 
Counsel  do  not  say  whether,  in  fixing  the  value,  the  house  is 
to  be  considered  a  chattel,  and  its  value  what  it  would  bring 
severed  from  the  realty,  or  whether  its  value  was  to  be  esti- 
mated in  connection  with  the  land  on  which  it  stood.  The 
rule  contended  for  cannot  be  the  correct  one.  If  so,  —  if  there 
was  no  market  demand  for  the  property  so  it  could  be  sold, — 
it  would  have  no  value,  and  there  would  be,  consequently,  na 
loss.  Another  trouble  is,  as  above  suggested,  it  would  make 
the  value  of  the  house  insured  to  depend  upon  the  marketabil- 
ity of  the  uninsured  land.  A  farmer  might  have  an  insured 
building  of  the  value  of  five  thousand  dollars  on  a  large  farm, 
and  yet  be  held  to  have  sustained  no  loss  by  its  destruction 
because  there  was  no  demand  for  land  in  that  location,  and  the 
farm  could  not  have  been  sold.  While  the  price  for  which  the 
property  could  be  sold  might  be  admissible  in  evidence  to  assist 
in  arriving  at  its  value,  it  was  not  the  only  nor  a  safe  criterion. 
If  not  salable  at  all,  it  might  have  a  value  to  the  owner  as  a 
home  for  himself  and  family,  or  for  business  purposes.  Where, 
as  in  this  case,  the  policy  was  "  valued  "  (amount  of  insur- 
ance fixed),  the  rule  is  indemnification  to  the  owner  not  ex- 
ceeding the  sum  insured;  the  question,  not  what  some  one 
would  have  paid  for  the  building,  but  what  amount  would  in- 
demnify the  owner  for  the  loss  sustained. 

The  rule  of  damages  is  the  value  of  the  property  lost,  and 
not  the  cost  of  replacement:  Steward  v.  Phoenix  F.  Ins.  Co.,  5' 
Hun,  261.  It  is  for  the  jury  to  determine  how  much  money  will 
make  good  to  the  insured  his  loss:  Brinley  v.  National  his.  Co.^ 
11  Met.  195.     "  It  is  for  the  jury  to  say  what  the  actual  value 
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of  the  building  was,  in  view  of  all  the  facts,  and  their  finding 
is  conclusive":  Wood  on  Insurance,  sec.  446. 

Counsel  seem  to  have  confounded  the  measure  or  rule  of 
damage  for  merchandise  or  goods  destroyed  with  that  for 
buildings.  In  the  former,  the  value  in  market  is  correct.  In 
the  latter,  it  must  be  "  the  actual  value  of  the  property  in  the 
condition  it  was  in  at  the  time  of  loss,  taking  into  considera- 
tion its  age  and  condition,  and  not  necessarily  what  it  would 
cost  to  erect  a  new  building.  The  assured  should  be  allowed 
the  value  of  his  building  at  the  time  of  loss;  and  if,  by  reason 
of  age  or  use,  it  is  less  valuable  than  a  new  building  erected 
upon  the  same  plan,  of  similar  materials  and  of  the  same  di 
mensions,  the  insured  should  be  allowed  for  such  differenc* 
arising  from  deterioration  ":  Wood  on  Insurance,  sec.  446;  Com- 
monwealth Ins.  Co.  v.  Sennett,  37  Pa.  St.  205;  78  Am.  Dec.  418. 

It  follows  that  the  original  cost  of  the  building,  the  cost  of 
constructing  a  like  building  at  the  time  of  trial,  on  the  same 
land,  and  the  difference  in  value  between  the  building  de- 
stroyed, by  reason  of  its  age  and  use,  and  a  new  one,  were  all 
proper  inquiries  to  assist  the  court  in  arriving  at  a  just  con- 
clusion in  regard  to  the  loss  sustained;  and  the  admission  of 
evidence  upon  these  points  was  not  erroneous,  as  supposed  by 
appellant.  In  our  view  of  the  case,  no  serious  errors  occurred 
upon  the  trial,  and  the  judgment  should  be  affirmed. 

Insubamck  —  AoKMCT. — Who  is  deemed  to  be  an  insurance  agent:  Sa* 
KisUr  V.  Lebanon  MuL  Ins.  Co.,  128  Pa.  St.  533;  15  Am.  St.  Rep.  696;  Com- 
tmenial  Ins.  Co.  v.  Pearce,  39  Kan.  396;  7  Am.  St  Rep.  557. 

Insurascb  —  Effect  of  Fraud  or  Mlstake  of  theAoext.  — The  fraud, 
misrepresentations,  misstatements,  or  mistakes  of  the  company's  agent  do  not 
prejudice  the  assured  in  his  right  to  recover  upon  a  contract  of  insurance  to 
which  he  innocently  became  a  party:  KUter  v.  Lebanon  Mut.  In*.  Co.,  128 
Fa.  St.  533;  15  Am.  St,  Rep.  G9C,  and  note;  Baler  v.  Ohio  etc  Ins.  Co.,  70 
Mich.  199;  14  Am.  St.  Rep.  iS-o,  and  note:  Deltx  v.  Insurance  Co.,  31  W.  Va. 
851;  13  Am.  St.  Rep.  909,  and  note;  Western  Asstir.  Co.  v.  Stoddard,  88  Ala. 
607;  Oermania  Ins.  Co.  v.  Hick,  125  111.  351;  8  Am.  St  Rep.  384;  Phenix 
Ins.  Co.  V.  Golden,  121  Ind.  524;  Oerman  Ins.  Co.  v.  Gray,  43  Kan.  497;  19 
Am,  St  Rep.  150;  Nitssell  v.  Detroit  etc  Ins.  Co.,  80  Mich.  407. 

IssuRANCS  Policy,  Acpion  on  —  Amount  of  Recovery:  See  Conwtoni- 
wealth  Ins.  Co.  v.  Senn^U,  37  Pa.  St  205;  78  Am.  Dec.  418;  Reilbj  v.  Franb- 
lin  Ins.  Co.,  43  Wis.  449;  28  Am.  Rep.  552.  In  tlio  ca.se  of  Chlppeimi  L.  Co.  v. 
Pfienix  Ins.  Co.,  80  Mich.  116,  where  the  policy  jirovidod  that  in  case  of  » 
loss  of  the  lumber  insured  the  damages  in  no  civsu  should  exceed  the  actual 
cost  of  producing  the  lumber,  it  was  dccideil  tliat  if  the  assured  had  pur- 
chased the  logs  themselves,  lie  might  recover  their  price,  with  interest  from  the 
time  of  purchase,  as  well  as  the  cost  of  manufacturing  and  storing;  but  if  he 
merely  purchased  the  stumpage.  recovery  on  the  policy  should  be  limited  to 
the  price  paid  for  stumpage,  with  interest  and  costs. 
▲k.  Si.  Kj£P.,  You  XX.  -19 
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Wilson  v.  Hawthorne. 

[14  Colorado,  530.] 

JCTDOMKNT  —  WaNT   OF   JURISDICTION.  — An  ACTION  ON  A  JUDOMKNT  may  >>« 

defeated  by  showing,  under  proper  averments,  by  way  of  cross-complaint, 
and  in  opposition  to  the  recitals  of  the  record,  that  process  was  not  served 
on  the  defendant,  and  that  he  did  not  appear  in  the  action. 

JuDQMENT,  Relief  from,  in  Equity.  — To  entitle  a  party  to  relief  in  equity 
from  a  judgment  entered  against  hira  without  jurisdiction  over  his  per- 
son, he  should  allege  that  he  had  a  good  defense  to  the  action  on  the 
merits.  This  allegation  is  regarded  as  a  guaranty  of  his  good  faith,  but 
it  is  not  traversable,  because  defendant,  as  a  result  of  a  judgment  so 
obtained,  is  not  compelled  to  assume  the  burden  of  proof  by  aflBrmatively 
establishing,  by  a  preponderance  of  evidence,  the  non-existence  of  the 
facts  necessary  to  support  plaintifif 's  recovery. 

Joint  Judgment,  Relief  frcm  —  Pleading.  —  Where  two  defendants  are 
sued  apon  a  joint  judgment  against  them,  and  jointly  plead,  by  way  of 
cross-complaint,  that  one  of  them  was  not  served  with  process,  and  did 
not  appear  in  the  action,  such  pleading  is  sufficient  as  to  the  defendant 
alleged  not  to  have  been  served,  whether  it  shows  a  sufficient  defense  for 
the  other  or  not. 

W.  T.  Hughes,  for  the  appellants. 

Elliott,  J.  From  the  abstract  of  record  in  this  case  it  ap- 
pears that  the  action  was  begun  by  appellee,  as  plaintifif,  in 
the  county  court,  in  1885,  to  recover  the  balance  due  upon  a 
certain  other  judgment,  rendered  in  his  favor  in  the  same  court, 
in  1878.  To  the  complaint  appellants,  as  defendants,  filed  an 
answer  containing  certain  denials,  and  also  a  further  equitable 
defense  or  cross-complaint  verified. 

The  cross-complaint  is  in  the  nature  of  a  bill  in  equity  to 
impeach  a  judgment  for  want  of  jurisdiction.  Its  allegations 
are  aflBrmative,  both  in  form  and  substance.  They  are  to  the 
efifect  that  the  judgment  sued  upon  was  rendered  by  the  county 
court  of  Clear  Creek  County  upon  an  appeal  from  a  justice's 
court;  that  no  summons  was  served  upon  Henry  Wilson  from 
the  justice's  court;  that  he  did  not  appear  in  that  court,  did 
not  unite  in  the  appeal  to  the  county  court,  and  never  ap- 
peared in  the  action,  either  in  person  or  by  attorney;  and  fur- 
ther, that  the  entry  of  the  appearance  of  Henry  Wilson  by  tlie 
county  court  was  unauthorized;  that  Henry  Wilson  was  not 
served  with  process,  and  did  not  appear  in  person  in  the  cubo 
at  any  time;  that  the  attorney  for  David  R.  Wilson  was  with- 
out authority  to  appear  for  Henry,  and  in  fact  appeared  for 
David  R.  alone,  so  that  the  judgment  of  the  county  court  was 
void  for  want  of  jurisdiction;  and  that  the  county  court,  though 
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duly  requested,  in  apt  time,  by  motion  supported  by  affidavits, 
to  amend  the  record  so  as  to  bHow  that  said  Henry  Wilson  was 
not  subject  to  its  jurisdiction,  refused  so  to  do.  Upon  these 
and  other  pertinent  :ind  amendatory  allegations  added  by 
leave  of  the  court,  excusing  delay  in  not  sooner  seeking  relief 
from  the  judgments  sued  upon,  defendants  demanded  "that 
the  said  judgment  be  vacated  and  annulled,  and  that  the 
plaintiff  be  enjoined  from  further  proceedings  thereon." 

From  the  abstract  of  the  record  before  us  it  further  appears 
that  a  demurrer  upon  general  grounds,  and  also  upon  the 
ground  that  the  matters  set  forth  in  the  cross-complaint  were 
barred  by  the  statute  of  limitations,  was  interposed,  and  sus- 
tained by  the  county  court;  that  thereupon  an  appeal  wr.s 
taken  to  the  district  court  of  Clear  Creek  County,  in  which 
court  the  demurrer  to  the  cross-complaint  was  overruled,  and 
leave  and  ample  time  were  given  to  plaintiff  to  answer  the 
«ame.  After  these  recitals  the  abstract  of  record  contains 
the  following  statement:  "  December  23,  1886,  no  answer 
to  the  cross-complaint  having  been  filed,  the  cause  came  on 
for  trial  upon  the  allegations  of  the  cross-complaint  and  its 
amendments.  After  hearing  the  evidence,  consisting  of  record 
exemplifications,  the  court  adjudged  the  cross-complaint  and 
its  amendments  insufficient,  and  dismissed  the  same." 

The  defendants  bring  this  appeal.  No  part  of  the  evidence 
or  of  the  record  exemplifications  appear  in  the  abstract  of 
record.  The  only  error  assigned  is,  that  "  the  court  erred  in 
<Iismi88ing  the  cross-complaint  and  refusing  the  relief  prayed 
for." 

This  appeal  is  governed  by  the  act  of  1885:  Sess.  Laws,  350. 
Section  16  of  said  act  provides  that  "the  cause  shall  be  sub- 
mitted to  the  supreme  court  upon  the  printed  abstract  of 
record  and  amended  abstracts,  as  hereinafter  provided,  and 
no  transcript  of  record  in  writing  shall  be  filed,  and  no  costs 
shall  be  taxed  therefor  except  as  herein  provided."  In  con- 
struing this  section  of  the  statute,  this  court,  in  the  case  of 
South  Boulder  Ditch  and  Reservoir  Co.  v.  Community  Ditch  and 
Reservoir  Co.,  8  Col.  429,  said:  "  The  review  of  the  case  is  had 
upon  the  printed  abstracts."  The  same  rule  was  announced 
in  Halsey  v.  Darling,  13  Col.  1. 

By  overruling  the  demurrer,  the  district  court  adjudged  the 
equitable  defense  or  cross-complaint  suflicient  in  law  to  bar 
the  plaintiff  of  his  action,  at  least  as  to  one  of  the  defendants. 
The  plaintiff  having  failed  to  answer  or  reply  to  the  cross- 
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complaint,  every  material  allegation  thereof  must,  "  for  the 
purposes  of  this  action,  be  taken  as  true."  This  rule  of  plead- 
ing is  expressly  declared  by  the  Code  of  Civil  Procedure  of 
this  state,  and  is  sustained  by  the  general  current  of  author- 
ity: Col.  Code,  sec.  71;  Pomeroy's  Remedies,  sec.  617;  Crater 
V.  McCormick,  4.  Col.  196;  Tucker  v  Parks,  7  Col.  62;  Silvey  v. 
Neary,  59  Cal.  97;  Fergus  v.  Tinkham,  38  111.  407. 

It  follows  from  the  foregoing  that,  unless  there  was  fatal 
error  in  overruling  the  demurrer  to  the  cross-complaint, — 
that  is,  unless  said  cross-complaint  is  wholly  insufficient,  both 
in  form  and  substance,  for  any  purpose  whatever,  —  the  action 
of  the  court  in  dismissing  the  same  for  insufficiency  as  to  both 
defendants  cannot  be  sustained.  It  becomes  necessary,  there- 
fore, to  consider  whether  the  equitable  defense  or  cross-com- 
plaint as  pleaded  is  fatally  defective,  or  whether  it  is  sufficient 
in  substance  as  an  answer  to  the  plaintiff's  action  upon  the 
original  judgment,  either  in  whole  or  in  part.  Though  the 
authorities  are  somewhat  conflicting  upon  questions  of  this 
kind,  we  think  that  the  better  doctrine  is,  that  a  judgment 
rendered  without  obtaining  jurisdiction  of  the  person  may  be 
impeached  and  set  aside  by  a  proceeding  in  equity  for  that 
purpose;  that  in  such  proceeding  the  recitals  of  the  record  will 
not  be  taken  to  import  absolute  verity;  and  also  that  an  action 
brought  upon  a  judgment  pronounced  without  obtaining  juris- 
diction of  the  person  of  the  defendant  may  be  defeated  by  a 
proper  answer,  under  a  system  of  procedure  allowing  equita- 
ble defenses  to  be  interposed  in  all  civil  actions.  To  warrant 
such  relief,  the  contradiction  of  the  record  must  be  clearly 
established;  but  we  need  not  discuss  the  kind  or  quantum  of 
evidence  required,  since,  in  this  case,  no  issue  was  taken  on 
the  cross-complaint:  Col.  Code,  sees.  59,  60;  Bliss  on  Code 
Pleading,  sec.  347;  Freeman  on  Judgments,  sec.  495;  Marr  v. 
Wetzel,  3  Col.  2;  Great  West  Min.  Co.  v.  Woodmas  of  Alston 
Min.  Co.,  12  Col.  46:  13  Am.  St.  Rep.  204;  Thompson  v.  Whit- 
man, 18  Wall.  457;  Ridgeway  v.  Bank  of  Tenn.,  11  Humph.  523. 

In  determining  whether  or  not  the  cross-complaint  as  pleaded 
is  sufficient,  it  becomes  necessary,  also,  to  consider  whether  a 
judgment  rendered  without  due  process  of  law,  and  without 
jurisdiction  over  the  person,  may  be  relieved  against  without 
any  showing  of  merits  by  the  party  seeking  such  relief.  Here, 
again,  the  authorities  are  in  conflict.  The  cross-complaint  in 
tliis  action  contains  no  allegation  that  the  defendant  Henry 
Wilson  was  not  liable  in  the  original  action  equally  with  the 
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defendant  David  R.  Had  the  demurrer  been  specially  inter- 
posed and  sustained  for  the  want  of  such  averment,  the  rul- 
ing would  not  have  been  erroneous.  The  jurisdiction  of  equity 
should  not  be  invoked  except  by  a  complaint  alleging  that 
real  injustice  has  been  or  is  likely  to  be  done.  But  we  are 
not  prepared  to  say  that  such  averment  is  essential  or  travers- 
able. The  showing  of  merits  should  not  be  required  to  the 
■extent  of  compelling  a  party  against  whom  a  judgment  hns 
been  obtained,  without  jurisdiction  over  his  person,  to  com© 
into  a  court  of  equity  and  assume  the  burden  of  disproving 
his  liability.  On  the  contrary,  a  party  thus  circumstanced  is 
entitled  to  the  maintenance  of  his  right  to  defend  against  such 
supposed  liability  in  an  action  wherein  his  adversary  must 
assume  the  burden  of  proof.  This  distinction  is  important  in 
all  cases,  and  in  many  may  be  absolutely  controlling. 

The  allegation  of  merits,  though  not  traversable,  may  very 
properly  be  required  as  an  earnest  of  good  faith  from  the  party 
seeking  relief  from  a  supposed  unauthorized  judgment;  and 
as  a  rule,  under  our  system,  such  pleading  may  be  required 
to  be  verified.  If  a  pleading  be  demurred  to  for  want  of  such 
averment,  it  may  be  dismissed,  unless  amended;  but  in  this 
■case  the  absence  of  the  averment,  not  having  been  made  a 
ground  of  demurrer,  did  not  justify  the  dismissal  of  the  cross- 
complaint:  Freeman  on  Judgments,  sec.  498;  Bell  v.  WillinvM^ 
1  Head,  229;  Ryan  v.  Boyd,  33  Ark.  778;  Crawford  y.  White, 
17  Iowa,  560. 

In  view  of  a  retrial  of  this  action,  it  is  desirable  that  it 
fihould  be  now  determined  whether  or  not  the  equitable  de- 
fense or  cross-complaint  can  be  made  available  in  favor  of  the 
defendant  David  R.  Wilson,  as  well  as  the  defendant  Henry. 
The  authorities  are  divided  upon  questions  of  this  character. 
It  has  been  frequently  asserted  that  a  judgment  is  an  entirety, 
and  if  void  against  one  defendant,  is  void  against  all.  On 
the  other  hand,  it  has  been  held  that  a  judgment  rendered 
against  several  parties,  part  of  whom  were  not  subject  to  the 
jurisdiction  of  the  court,  may  nevertheless  be  maintained 
against  those  over  whom  jurisdiction  was  regularly  obtained. 
But  in  cases  of  the  latter  class  the  validity  of  the  judgment 
«eems  to  depend  upon  the  circumstances  of  the  particular 
•case,  such  as  the  form  of  the  judgment,  the  consideration 
upon  which  it  was  founded,  the  relation  of  the  parties  defend- 
ant to  each  other,  statutory  provisions,  the  mode  in  which  re- 
lief is  sought,  and  the  like:  See  case  of  St.  John  v.  Holme*, 
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32  Am.  Dec.  603,  together  with  note  and  cases  appended 
thereto. 

From  the  abstract  of  the  record  before  us,  it  does  not  ap« 
pear  that  the  original  judgment  was  in  any  manner  chal- 
lenged upon  this  particular  ground;  and  the  abstract  is  not 
sufficiently  specific  to  enable  us  to  determine  the  question 
with  safety,  so  we  shall  not  express  an  opinion  upon  the 
matter.  But  in  this  connection  it  is  proper  to  observe  that 
if  it  should  be  determined  on  a  retrial  that  the  matters  con- 
tained in  the  equitable  defense  are  sufficient  as  to  Henr}'" 
Wilson,  but  not  as  to  David  R.,  the  fact  that  Henry  pleaded 
the  defense  jointly  with  David,  instead  of  pleading  sepa- 
rately, will  not  defeat  Henry's  right  to  protection  against  the 
original  judgment.  The  rigid  rule  in  common-law  actions 
announced  in  Deitsch  v.  Wiggins,  1  Col.  299,  that  a  joint  plea» 
insufficient  as  to  one  defendant,  is  insufficient  as  to  all,  is  not 
properly  applicable  to  an  answer  in  chancery,  or  to  an  equi- 
table defense  of  this  kind,  under  the  liberal  provisions  of  our 
Code  of  Procedure,  especially  after  a  demurrer,  not  inter- 
po5ed  upon  such  ground,  has  been  overruled,  and  the  privi- 
lege of  amendment  passed  by:  Col.  Code,  sees.  59,  70,  77, 
443;  Story's  Eq.  PL,  sees.  443,  692;  Huggins  v.  Building  Co.y 
2  Atk.  44. 

Tlie  plaintiff  not  having  made  answer  or  reply  to  the  cross- 
complaint,  his  action  should  have  been  dismissed,  at  least  a» 
to  the  defendant  Henry  Wilson,  unless  said  defendant  desired 
to  have  the  case  heard  for  the  purpose  of  obtaining  the  affirm- 
ative relief  sought  by  the  cross-complaint. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded.  

Judgment  —  Want  of  Jurisdiction  for  Lack  of  Service  of  Process. 
—  An  action  may  be  brought  in  equity  to  cancel  a  judgment  which  is  void 
for  want  of  service  of  process,  and  the  action  to  set  aside  and  cancel  need 
not  necessarily  be  brought  in  the  same  court  which  rendered  the  judgment: 
State  Ins.  Co.  v.  IVateihouse,  78  Iowa,  674;  Bender  v.  .Damon,  72  Tex.  92. 
I>ef .  ndant  seeking  to  relieve  himself  in  equity  from  such  a  judgment  must 
have  a  meritorious  defense:  State  v.  Hill,  CO  Ark.  45S;  but  it  is  not  neces- 
sary for  defendant  to  show  that  he  has  a  meritorious  defense  to  the  judg- 
ment alleged  to  be  void,  where  the  legal  and  equitable  jurisdictions  are 
united  in  the  same  court,  and  the  action  to  set  aside  the  judgment  is  prose- 
cuted in  the  same  court  in  which  it  was  rendered:  Magin  y.  Lamb,  43  Minn. 
80;  19  Am.  St.  Rep.  216,  and  note  discussing  the  question  of  setting  aside 
judgments  rendered  by  a  court  having  no  jurisdiction,  on  account  of  a  want 
of  service  of  process.  Compare  Lang  Syne  Odd  Mining  Co.  v.  Ross,  20  Nev, 
127;  19  Am.  St.  Rep.  337. 
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A  jiulgineiit,  not  void  upon  its  face,  containing  recitals  as  to  due  servica 
of  process,  cannot  be  set  aside  for  want  of  service  of  process,  years  after 
its  rendition,  merely  upon  a  motion  to  vacate:  People  v.  Blake,  84  Cal.  (51  Ij 
People  V.  Harrison,  84  Cal.  607;  People  v.  Goodhue,  80  Cal.  199;  although  a 
judgment  entered  without  service  of  process  on  defendant  may  be  set  aside 
on  a  motion  timely  made  in  the  court  in  which  it  was  rendered:  Bradleg 
r.  Welch,  100  Mo.  259. 


Stevenson  v.  Palmer. 

[14  Colorado,  665.] 

Attachhbnt  or  Execdtiox,  Property  not  Subjectt  to. — Thb  Oivisa 
OK  A  Delivery  Bond,  after  the  levy  of  a  writ  of  attachment  wherein 
the  sureties  undertake,  in  the  event  of  the  plaintiff's  recovering  ju  lg« 
ment,  to  deliver  the  property  to  the  officer  wlio  levied  the  writ,  or  o!i 
failure  to  do  so,  to  pay  the  value  thereof,  not  exceeding  the  amount 
of  the  judgment,  does  not  release  the  lieu  of  the  attacliuieut,  uor  ren* 
der  the  property  subject  to  seizure  under  other  writs  while  in  the  hands 
of  the  defendant  in  attachment. 

Attachment  and  Execution.  —  Sureties  on  a  Delivery  Bond  nnder 
which  attached  property  haa  been,  by  the  officer  levying  the  writ,  sur- 
rendered to  the  defendant,  have  no  right  to  the  possession  thereof  befora 
the  entry  of  final  judgment  in  the  action,  and  hence  cannot  maintain  aii 
action  of  replevin  against  an  officer  who  subsequently  seizes  the  property 
under  another  writ. 

Attachment  and  Execution.  — If,  after  attached  property  is  surrendered 
to  the  defendant  in  pursuance  of  a  delivery  bond,  it  is  seizeil  and  taken 
from  his  possession  under  another  writ,  whereupon  he  executes,  witli 
sureties,  another  delivery  bond,  and  again  gains  possession  of  the  prop- 
erty, and  upon  judgment  l)eing  recovered  against  him  in  the  second 
action,  surrenders  possession  of  the  property  to  an  officer,  pursuant  to 
the  terms  of  the  second  bond,  he  cannot  maintain  an  action  against  the 
second  officer  for  the  possession  of  the  property,  though  the  second  levy, 
by  reason  of  the  first,  was  unauthorized. 

W.  J.  Weeber,  for  the  appellant. 

P.  L.  Palmer^  for  the  appellees. 

Hayt,  J.  The  statute  under  which  the  redelivery  bonds 
were  both  given  reads  as  follows:  "  The  defendant  may,  at  any 
time  before  final  judgment  in  the  action,  release  all  properly 
which  may  have  been  seized  by  virtue  of  the  attachment  writ, 
by  his  executing  an  undertaking  as  hereinafter  provided. 
Such  undertaking  shall  be  given  by  the  defendant  to  the  plain- 
tiff, be  signed  by  two  responsible  sureties,  each  a  resident  of 
the  county  in  which  the  suit  is  pending,  and  shall  be  to  the 
effect  that  in  case  the  plaintiff  recover  judgment  against  the 
defendant  in  the  action,  and  the  attachment  is  not  dissolved, 
the  defendant  will  deliver  to  the  constable  all  property  which 


296  Stevenson  v.  Palmer.  [Col. 

has  been  seized  by  him  by  virtue  of  the  attachment  writ,  or  on 
failure  so  to  do,  will  pay  to  the  plaintiff  the  full  value  of  tlio 
property  attached,  not  exceeding  the  amount  of  the  judgment 
and  costs  recovered  in  the  action  ":  Gen.  Stats.  1883,  sec.  2015. 

In  case  of  levy  of  the  writ  of  attachment,  unless  a  rede- 
livery bond  be  given,  the  officer  must  retain  the  custody  of 
the  property  awaiting  the  result  of  the  attachment  proceed- 
ings. This  is  essential,  in  order  that  the  property  may  be 
under  the  control  of  the  court  to  answer  any  demand  which 
may  be  established  against  the  defendant  by  the  final  judg- 
ment in  the  case.  If  the  bond  be  given,  the  responsibility  of 
the  obligors  is  substituted  for  that  of  the  officer  for  the  prop- 
erty attached,  the  principal  object  of  the  bond  being  to  insure 
the  safe-keeping  and  faithful  return  of  the  property  attached 
to  the  constable,  although,  in  the  alternative,  the  obligors 
may  discharge  themselves  from  their  obligation  by  paying  the 
full  value  of  the  property,  not  exceeding  the  amount  of  the 
judgment  and  costs  in  the  action.  Were  it  not  for  this  alter- 
native provision,  there  could  be  no  question  as  to  the  contin- 
uance of  the  lien,  although  the  bond  be  given.  The  sole 
condition  would  then  be,  that  the  property  shall  be  returned 
to  the  constable  if  plaintiff  recover  judgment  and  the  attach- 
ment be  not  dissolved.  To  hold  that  the  property  would  be 
liable  to  execution  under  such  circumstances  would  be  to 
allow  third  parties  to  produce  a  forfeiture  of  the  conditions  of 
the  bond;  for  a  levy  would  make  the  performance  of  the  condi- 
tions of  the  bond  impossible.  And  the  courts  and  law-writers 
unite  in  saying  that  the  property  is  not  so  liable:  Drake  on 
Attachment,  sec.  331;  Wade  on  Attachment,  sec.  193;  Waplea 
on  Attachment,  396,  397;  Tyler  v.  Safford,  24  Kan.  580;  Rob- 
erts V.  Dunn,  71  111.  46;  Hagan  v.  Lucas,  10  Pet.  401. 

"  The  sheriff,  by  intrusting  the  property  to  the  defendant 
under  such  bond,  does  not  lose  his  legal  possession  of  it.  The 
defendant  holds  under  the  sheriff,  so  that  the  res  is  still  in  the 
constructive  possession  of  the  court.  The  ancillary  proceed- 
ing in  the  suit  does  not  abate  by  virtue  of  the  forthcoming 
bond,  which  would  inevitably  be  the  case  were  the  court  to 
lose  its  custody  and  jurisdiction  of  the  property,  and  the  de- 
fendant to  regain  unqualified  possession  of  it":  Waples  oa 
Attachment,  397. 

But  where,  as  with  us,  the  statute  provides  that  the  bond  is 
to  be  given  to  the  plaintiff,  and  conditioned  that  the  property 
shall  be  returned  to  the  ofl&cer,  or  its  value  paid  to  the  plain- 
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tiff,  it  must  be  admitted  that  the  authorities  are  so  conflicting 
as  to  create  some  doubt  as  to  the  law  on  the  subject.  Upon 
this  question  Mr.  Waples  gives  it  as  his  opinion  that  property 
thus  released  may  be  sold  by  the  defendant,  subjected  to  new 
attachments  by  other  creditors,  or  levied  upon  in  execution, 
in  like  manner  as  though  the  attachment  had  been  dissolved: 
Waples  on  Attachment,  401,  402.  The  author  cites  several 
Iowa  cases,  which  undoubtedly  support  the  text:  See  Jones  v. 
Peasley,  3  G.  Greene,  52;  Austin  v.  Burgetl,  10  Iowa,  302; 
Woodward  v.  AdamSy  9  Iowa,  474. 

Drake,  in  his  work  on  attachment,  contents  himself  with 
<luoting,  in  a  foot-note,  the  doctrine  of  the  leading  Iowa  case 
without  comment:  Drake  on  Attachment,  266.  In  the  trea- 
tise of  Mr.  Wade,  in  the  section  previously  referred  to,  the 
author,  in  speaking  of  forthcoming  bonds,  says:  "In  some  of 
the  states  the  bonds  are  conditioned  in  the  alternative,  for  the 
delivery  of  the  chattels,  or  for  the  payment  of  their  value  or 
the  amount  of  the  judgment.  But  the  alternative  condition 
■does  not  discharge  the  property  from  the  lien."  In  support 
of  this  opinion  the  author  cites  two  cases:  Gray  v.  Perkins,  12 
Smedes  &  M.  622;  Gass  v.  Williams,  46  Ind.  253. 

The  section  under  consideration  by  the  court  in  the  Missis- 
sippi case  provided,  in  substance,  that  attachments  shall 
hereafter  be  repleviable,  at  any  time  before  final  judgment, 
on  the  appearance  of  such  defendant,  and  his  execution  of  a 
bond,  with  suflBcient  security,  payable  to  the  plaintiff,  iii  a 
cum  double  the  value  of  the  property  attached,  and  condi- 
tioned to  have  said  property  forthcoming  to  abide  the  order  or 
decree  of  the  court  to  which  said  writ  of  attachment  shall  he 
returnable,  or  in  default  thereof,  to  pay  and  satisfy,  to  an  ex- 
tent not  exceeding  the  value  of  said  property,  such  order  or 
■decree  of  said  court.  And  the  court  held  that  by  the  very 
terms  of  the  condition,  "to  have  said  property  forthcoming  to 
abide  the  order  or  decree  of  the  court,"  an  intention  to  pre- 
serve the  lien  was  manifest. 

So,  also,  in  the  case  of  Gass  v.  Williams,  46  Ind.  253,  under 
SL  statute  authorizing  the  property  to  be  released  upon  the  giv- 
ing of  a  delivery  bond  conditioned  for  its  return,  or,  in  the 
alternative,  for  the  payment  of  its  value,  not  exceeding  the 
amount  of  the  judgment  and  costs,  the  court  held  that  the 
giving  of  a  bond  did  not  discharge  the  lien  'of  the  attachment, 
but  that  the  custody  of  the  defendant  was  thereby  substituted 
for  that  of  the  ofiBcer,  and  that  the  property  was  as  far  from 
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the  reach  of  processes  as  it  would  have  been  in  the  officer's 
hands. 

Without  the  alternative  provision  of  the  statute,  the  meas- 
ure of  the  liability  of  the  defendant  and  sureties  upon  the 
bond  in  case  the  property  is  not  redelivered,  as  required  by 
the  terms  of  the  bond,  is  the  value  of  the  property  attached^ 
provided  the  value  does  not  exceed  the  amount  of  the  judg- 
ment and  costs:  Waples  on  Attachment,  39G,  397;  Drake- 
on  Attachment,  sec.  342. 

And  such  is  the  exact  liability  fixed  by  the  terms  of  th& 
act.  It  will  be  seen,  therefore,  that  the  alternative  provisiorv 
of  the  statute  is  but  a  legislative  indorsement  of  a  rule  of  de- 
cision previously  announced  by  the  courts.  Certainly,  there- 
fore, every  reason  for  holding  that  without  this  provision  the 
lien  is  not  discharged  by  the  giving  of  a  redelivery  bond  is  aik 
argument  in  favor  of  the  conclusion  that  under  such  a  provis- 
ion the  lien  remains  although  the  bond  be  given.  Th& 
primary  condition  of  the  bond  in  either  case  is,  that  the 
defendant  will,  on  demand,  redeliver  the  property,  the  liabil- 
ity of  the  sureties  for  the  value  attaching  only  upon  his  fail- 
ure so  to  do. 

The  purpose  of  having  the  property  redelivered  is,  that  it 
may  be  subjected  to  the  payment  of  the  judgment;  and  we- 
think  it  would  be  a  fraud  upon  the  sureties  to  allow  it  to  be- 
subjected  to  execution  issued  at  the  suit  of  other  parties,  and 
thus  permit  third  parties  to  defeat  a  compliance  with  that 
which  we  have  seen  is  the  primary  condition  of  the  bond. 

In  suits  in  the  justice's  court  there  is  no  provision  of  law 
for  prorating  the  proceeds  of  the  attached  property,  the  cred- 
itor first  securing  a  lien  upon  the  property  by  attachment 
being  entitled  to  sufficient  of  the  proceeds  thereof  to  discharge 
his  judgment;  and  we  think  the  better  reason,  and  perhaps- 
the  weight  of  authority,  are  in  support  of  the  doctrine  that 
the  attachment  lien  is  not  discharged  by  giving  a  redelivery 
bond,  as  in  this  case,  conditioned  for  the  return  of  the  prop- 
erty, or,  in  the  alternative,  the  payment  of  its  value. 

Having  determined  that  the  lien  of  the  attachment  issued 
at  the  suit  of  Whitsett  remained  in  force  at  the  time  of  the 
levy  of  the  execution  issued  in  the  suit,  we  are  next  to  con- 
sider whether  such  lien  entitles  these  plaintiffs  to  maintain 
the  action  of  replevin  against  the  officer  for  the  possession  of 
the  chattels  covered  by  the  redelivery  bond. 

The  sureties  upon  the  forthcoming  bond  do  not  claim  to 
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have  any  interest  in  the  property  other  than  the  right  to  have 
it  preserved  so  that  it  may  be  delivered  upon  the  bond  in  case 
such  delivery  be  required.  At  the  time  this  case  was  tried  in 
the  court  below,  the  suit  in  which  the  first  forthcoming  bond 
was  given  was  still  pending  and  undetermined.  The  sure- 
ties u[)on  such  bond  had  not,  therefore,  become  liable  for  one 
dollar  upon  their  obligation.  The  defendant  may  finally  ob- 
tain judgment  in  his  favor  in  that  suit,  or  the  attachment  mny 
be  dissolved;  and  in  either  event,  the  sureties  upon  the  bond 
would  be  discharged  from  all  liability.  The  defendant  alone 
became  entitled  to  the  possession  of  the  property  upon  the 
giving  of  the  bond.  Such  right  of  possession  did  not  ext  nd 
to  his  sureties;  and  they  could  not,  therefore,  maintain  this 
action  for  a  return  of  the  property:  Wells  on  Replevin,  sees. 
154  et  seq.;  Gray  v.  Perkins^  12  Smedes  &  M.  622;  Hagan  v. 
Lucas,  10  Pet.  401;  Lusk  v.  Ramsay,  3  Munf.  417. 

Neither  is  Frank  F.  Noxon,  the  defendant  in  the  attach- 
ment suits,  entitled  to  recover,  under  the  evidence,  it  appear- 
ing that  when  the  second  attachment  writ  was  levied  upon 
this  property,  Noxon  gave  a  second  forthcoming  bond,  which 
he  signed  with  Palmer  and  another  as  sureties  thereon,  con- 
ditioned that  in  case  the  plaintiff  recover  judgment  against 
the  defendant  in  that  action,  and  the  attachment  be  not  dis- 
solved, the  defendant  will  deliver  to  the  constable  the  prop- 
erty, or  on  failure,  pay  its  value.  Thereafter  the  attachment 
was  sustained,  and  judgment  entered  against  the  defendant 
Frank  F.  Noxon.  By  the  terms  of  this  bond,  the  officer  then 
became  entitled  to  the  possession  of  the  property,  and  it  was 
accordingly  surrendered  to  him  by  Noxon.  Under  these  cir- 
cumstances neither  the  defendant  nor  the  sureties  upon  this 
second  bond  are  entitled  to  the  possession  of  the  property  as 
against  the  officer,  although  he  holds  it  subject  to  the  lien 
of  the  first  attachment:  Case  v.  Steele,  34  Kan.  90;  Pierce  v 
Whiting,  63  Cal.  538;  Dorr  v.  Clark,  7  Mich.  310;  Lecper  \ 
Hersman,  58  111.  218;  LiLsk  v.  Ramsay,  3  Munf.  417. 

No  question  as  to  the  right  of  the  sureties,  whose  names 
appear  upon  the  first  bond  only,  in  a  proper  action  to  compel 
the  officer  to  respect  the  lien  of  the  first  attachment,  is  pre- 
sented upon  this  record.  We  think  it  clear  that  the  action  of 
replevin  cannot  be  maintained  against  him,  and  further  than 
this  we  do  not  feel  at  liberty  to  decide. 

Tlie  judgment  will  be  reversed,  and  the  cause  remanded, 
with  directions  to  the  court  below  to  dismiss  the  action. 
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ATTAOHHBirr,  What  Propbrtt  vtrc  Subject  to. — Property  attached 
and  left  in  charge  of  a  receiptor,  without  removing  it  or  giving  notice  of  the 
attachment  to  any  one  in  the  vicinity,  is  not  subject  to  attachment  under  a 
Bubsequent  writ:  Hemmenway  v.  Whttkr,  14  Pick.  408;  25  Am.  Dec.  411; 
nor  can  the  officer  retake  it  under  the  same  writ  without  the  consent  of  the 
receiptor  or  owner:  We»ton  v.  Dorr,  25  Me.  176;  43  Am.  Dec.  259.  So  goods 
levied  npon  and  left  in  the  hands  of  the  judgment  debtor,  in  behalf  of  the 
officer  making  the  levy,  cannot  be  seized  by  another  officer  under  another 
writ:  BrewtUr  v.  VaSi,  1  Spencer,  66;  38  Am.  Dec.  547. 

Personalty  m  eustodia  legia  is  not  sabject  to  attachment:  Note  to  Hardy  v. 
TUton,  28  Am.  Rep.  35,  36;  and  the  taking  of  a  forthcoming  bond  for  the 
delivery  of  personal  property  at  the  day  of  sale  does  not  release  snoh  prop* 
erty  from  the  eostody  of  the  law:  Lant*  r.  WortimgUm,  4  Pa.  St  163;  46  Am. 
Dec  682,  and  noteu 
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BjKcrMEMT.  —  Ir  THEBB  IS  No  Dkmisk  in  a  declaration  in  ejectment  from  a» 
particular  person,  no  recovery  can  be  had  based  upon  his  title. 

Ejectment.  —  Demise  from  a  Sheriff  cannot  support  a  recovery,  for  that 
officer  does  not  acquire  any  title  by  his  levying  a  writ  upon  the  lands  of 
another  person. 

Ejectment.  —  Demise  to  a  Particular  Person  will  not  SappoET  a  Jddo. 
MENT  IN  EJECTMENT  IF  Hb  CONVEYED  his  title  to  the  defendant  before 
the  action  was  brought. 

COKVETANCB  TO  A  WiDOW  AND  HER  CHILDREN,  without  naming  them,  vesta 
the  title  in  her  and  her  children  then  in  being  as  tenants  in  common. 

EjBcrMENT— Amendment  Chanoino  Nature  of  Action. — Plaintiff  will 
not  be  allowed  to  amend  his  declaration  so  as  to  enable  him,  instead  of 
recovering  the  land  sued  for,  to  have  judgment  for  the  amount  paid  out 
by  him  as  purchaser  at  a  foreclosure  sale  thereof,  and  for  the  sale  of  the 
land  to  repay  such  amount. 

JCDfiMENT  Recitino  Servicb  OF  PROCESS,  but  not  stating  the  mode  of  8er> 
vice,  when  there  is  a  return  upon  such  process,  must  be  considered  a« 
referring  to  such  return,  and  if  the  service  there  shown  is  iusuihcient, 
the  judgment  is  void.  Hence,  though  a  judgment  declares  that  a  de- 
fendant has  been  served  with  a  copy  of  a  rule,  and  the  sheriff's  return 
shows  service  of  the  rule  upon  the  defendant  by  leaving  a  copy  thereof 
at  her  residence,  no  other  service  will  be  presumed  than  that  stated  in 
the  return;  and  that  being  insufficient,  the  judgment  will  be  held  void. 

In  Foreclosure  Proceedings,  Due  Service  of  Process  is  No  Less  Re- 
quired to  give  a  court  jurisdiction  of  the  person  and  subject-matter 
than  in  ordinary  personal  actions. 

JuDOMENT,  when  Void.  —  If  the  defendant  neither  appears  nor  is  served 
with  process,  the  judgment  against  him  is  void. 

JuDOUBNT  Process,  Service  of,  when  Inoferativb.  —  When  process  is 
required  to  be  personally  served,  a  service  by  leaving  a  copy  at  the  de- 
fendant's residence  is  no  service  at  alL 


302  Hobby  v.  Bunch.  [Georgia, 

The  Return  of  Process  is  a  Part  of  the  Record,  and  must  be  noticed 
even  by  a  purchaser,  though  the  judgment  recites  service  thereof. 

Judgment  is  Conclcsivk  on  All  Defenses  which  could  have  been  pre- 
sented by  the  exercise  of  due  diligence.  Therefore  a  judgment  cannot 
be  collaterally  avoided  by  showing  that  it  was  based  on  a  note  which 
might  have  been  resisted  by  proving  that  it  was  given  in  consideration 
of  an  illegal  sale  of  fertilizers. 

Ejectment  against  Ike  Jackson,  in  which  Mrs.  Mary  A. 
Bunch  and  her  children  were,  at  their  request,  made  defend- 
ants at  the  appearance  term.  The  declaration  counted  on  a 
demise  from  Wensley  Hobby,  trustee,  and  Bradford  Ivy, 
sheriff.  All  parties  claimed  under  Wensley  Hobby,  trustee, 
who  conveyed  the  property,  June  24,  1881,  to  "Mary  A.  Bunch 
and  her  children,"  in  consideration  of  $700,  then  paid,  and 
two  promissory  notes,  executed  by  her,  and  secured  by  mort- 
gage on  the  same  premises,  for  $150  each.  Execution  on  a 
judgment  in  favor  of  Barrett  and  Caswell,  and  against  Mrs. 
Bunch,  levied  October  3,  1883,  was  followed  by  a  sale  there- 
under to  T.  D.  Caswell  November  6,  1883,  and  by  a  convey- 
ance pursuant  to  such  sale  recorded  November  13,  1883, 
and  ratified  and  confirmed  on  October  30,  1884.  Proceedings 
were  taken  to  foreclose  the  purchase-money  mortgage  given  by 
Mrs.  Bunch,  resulting  also  in  a  sale  of  the  property  to  Caswell 
May  6,  1884,  and  a  subsequent  conveyance  to  him,  dated  the 
day  of  the  sale,  and  ratified  and  confirmed  by  the  sheriff  Oc- 
tober 30,  1884.  In  these  foreclosure  proceedings  were  certain 
jurisdictional  defects,  fully  disclosed  in  the  opinion  of  the 
court.  Before  the  commencement  of  the  action,  T.  D.  Caswell 
died,  and  William  H.  Warren  became  his  administrator. 
Plaintiff  announced  that  he  did  not  rely  upon  the  deed  of 
November  6,  1883,  against  any  of  the  defendants  except  Mrs. 
Bunch.  He  also  moved  to  amend  his  declaration  so  as  to 
entitle  him  to  a  verdict  for  the  amount  paid  at  the  foreclosure 
sale,  and  to  a  decree  of  sale  therefor.  The  defendants  offered 
in  evidence  the  record  in  the  action  brought  by  Barrett  and 
Caswell,  for  the  purpose  of  showing  that  the  judgment  was  re- 
covered on  a  note  given  for  "  oriental  fertilizer,"  and  that  it 
was  unlawful  and  void  by  reason  of  certain  waivers  contained 
therein,  which  were  claimed  to  be  forbidden  by  the  laws  of  the 
state.  On  motion  of  the  plaintiff,  the  record  was  excluded, 
and  the  defendants  excepted.  Verdict  in  favor  of  the  plaintiff 
for  one  eighth  of  the  premises,  and  in  favor  of  the  defendants, 
other  than  Mrs.  Bunch,  for  the  residue.  Both  parties,  being 
dissatisfied,  excepted. 
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F.  II.  Miller  and  W.  K.  Miller,  for  the  plaintiff. 

Salem  Dutcher,  for  the  defendants. 

Bleckley,  C.  J.  1.  As  there  was  no  demise  in  the  declara- 
tion from  Caswell,  his  heirs  or  administrator,  there  could  be 
no  recovery  by  the  plaintiff  below  on  his  title;  therefore  all 
contest  over  his  purchase  at  either  of  the  sheriff's  sales  was 
irrelevant  and  nugatory.  Showing  title  in  Caswell  would  not 
tend  to  support  the  action,  but  would  be  the  certain  defeat  of 
it,  since  it  would  negative  the  right  of  all  other  persons,  save 
his  heirs  or  legal  representatives,  to  demise  the  premises  to 
John  Doe. 

2.  It  surely  cannot  be  necessary  to  enter  into  any  course  of 
reasoning,  or  cite  authority,  to  establish  the  proposition  that 
no  recovery  can  be  had  in  ejectment  on  a  demise  from  the 
sheriff  who  has  seized  land  and  sold  it  by  virtue  of  judgments 
and  writs  of  fieri  facias  against  another  person.  The  sheriff 
acquires  no  title  to  land  by  levying  upon  it;  and  there  is  no 
evidence  in  the  record  that  this  sheriff  ever  acquired  or  had 
title  otherwise.  But  suppose  he  obtained  title  by  levying  upon 
the  land;  he  sold  twice  and  made  two  deeds  to  Caswell,  and 
both  these  deeds  were  introduced  in  evidence  by  the  plaintiff. 
After  this,  how  could  it  be  imagined  that  a  recovery  could  be 
had  upon  a  demise  from  the  sheriff? 

3.  There  could  be  no  recovery  on  the  demise  from  Hobby, 
trustee,  because  the  deed  from  him  to  Mrs.  Bunch  and  her 
children  passed  title  out  of  him,  whether  Mrs.  Bunch  alone 
acquired  it,  or  whether  it  passed  to  her  and  her  children 
jointly  as  tenants  in  common.  We  think,  however,  as  her 
children  were  in  being  at  the  time  the  deed  was  executed,  that 
she  took  only  an  undivided  share,  and  that  each  of  them  took 
one  share  also:  Ewing  v.  Shropshire,  80  Ga.  374.  So  far, 
therefore,  from  failing  to  recover  as  much  land  as  the  plaintiff 
was  entitled  to,  the  recovery,  being  for  one  eighth  of  the  prem- 
ises, was  more  than  the  state  of  the  pleadings  and  the  evi- 
dence under  them  warranted.  In  strict  law,  nothing  whatever 
was  recoverable  upon  any  demise  or  all  the  demises  in  the 
declaration. 

4.  The  refusal  of  the  court  to  allow  the  proposed  equitable 
matter  to  be  ingrafted  upon  the  action  of  ejectment  by  amend- 
ment is  conclusively  justified  by  the  state  of  the  pleadings  as 
they  stood  when  the  amendment  was  offered.  The  proposed 
amendment  was  entirely  too  remote  from  the  original  cause 
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of  action  and  the  parties  thereto  to  be  germane  to  the  contro- 
versy set  out  in  the  declaration.  If  the  administrator  of  Cas- 
well has  any  right  to  recover  from  the  Bunches  money  paid 
by  his  intestate  for  their  benefit,  but  not  at  their  request,  or 
to  be  subrogated  to  the  rights  of  Hobby  as  plaintiff  in  fieri 
facias,  let  him  bring  a  direct  action  therefor,  and  not  present 
this  claim  as  a  mere  weld  on  an  action  of  ejectment  brought 
to  recover  the  land  upon  demises  from  other  persons  to  John 
Doe.  We  think  the  two  causes  of  action  are  wholly  separate 
and  distinct,  not  only  as  to  subject-matter,  but  as  to  the  par- 
ties mentioned  in  the  pleadings. 

5.  What  we  have  said  is  quite  suflBcient  to  dispose  of  the 
bill  of  exceptions  brought  by  the  plaintiff;  but  as  another 
question  of  considerable  interest  was  argued,  and  as  we  have 
investigated  it  laboriously  and  somewhat  thoroughly,  we  will 
express  our  opinion  upon  it.  That  question  is,  whether  the 
judgment  foreclosing  the  mortgage  made  by  Mrs.  Bunch  to 
Hobby,  trustee,  was  or  was  not  void  as  against  Caswell,  who 
purchased  the  property  at  a  sheriff's  sale  made  under  and  by 
virtue  of  an  execution  founded  on  the  judgment.  The  judg- 
ment of  foreclosure  recites  service  of  the  rule  nisi  in  these 
terms:  "And  it  appearing  that  a  copy  of  said  rule  nisi  ha& 
been  served  on  said  defendant  three  months  before  the  terna 
of  this  court,  and  that  said  defendant  has  shown  no  cause  to 
the  contrary,  and  still  neglects  and  refuses  to  pay  the  amount 
due  on  said  mortgage,  it  is  therefore  adjudged  by  the  court, 
that  the  equity  of  redemption  in  and  to  said  mortgaged  prem- 
ises be  and  the  same  is  hereby  barred  and  forever  foreclosed. 
And  it  is  further  ordered  and  adjudged  that  said  plaintiff  do 
recover,"  etc. 

The  sheriff's  return  of  service,  upon  the  rule  nisi  to  foreclose 
the  mortgage,  is  in  these  words:  — 

"  Served  a  copy  of  the  within  rule,  etc.,  upon  the  defendant 
Mrs.  M.  A.  Buncli,  by  leaving  same  at  her  residence,  Decem- 
ber 21,  1883.  E.  J.  Ivy,  D.  Sheriff." 

Judgment  was  rendered  March  25,  1884,  and  the  sheriff'* 
return  is  a  part  of  the  record  of  the  proceeding  to  foreclose 
which  resulted  in  the  judgment.  The  statute  regulating  the 
foreclosure  of  mortgages  upon  realty  (Code,  sec.  3962)  pro- 
vides that  the  rule  "  shall  be  published  once  a  month  for  four 
months,  or  served  upon  the  mortgagor,  or  his  special  agent  or 
attorney,  at  least  three  months  previous  to  the  time  at  which 
the  money  is  directed  to  be  paid  into  court."    Only  the  sheritT 
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or  his  deputy  can  serve  the  rule:  Falvey  v.  Jones,  80  Ga.  130. 
In  this  state,  service  of  legal  process,  when  made  by  the  sher- 
iff or  deputy  sheriff,  is  evidenced  by  an  official  return.  Such 
is  the  uniform  practice,  and  there  is  no  provision  of  law  for 
verifying  official  service  by  any  other  means.  It  follows  that 
when  the  judgment  recites  service,  and  there  is  a  return,  the 
recital  is  always  based  upon  the  return,  and  the  two  are  to  be 
construed  together.  This  recital,  therefore,  being  silent  as  to 
the  mode  of  service,  and  the  return  showing  that  the  mode 
was  not  personal  service,  but  by  leaving  a  copy  at  the  defend- 
ant's residence,  the  conclusion  results  that  the  rule  was  served 
as  the  return  specifies,  and  not  otherwise.  All  this  appeared 
and  still  appears  on  the  face  of  the  record,  that  is,  on  what  is 
termed  in  some  jurisdictions  "  the  judgment  roll."  But  the 
only  service  which  the  sheriff  could  legally  make,  and  the 
only  service  effected  less  than  four  months  before  the  term  of 
court  at  which  the  judgment  of  foreclosure  was  rendered 
which  could  be  valid,  would  be  personal  service.  Service  by 
leaving  a  copy  at  the  defendant's  residence  is  unauthorized 
and  insufficient:  Dykes  v.  McClung,  74  Ga.  382;  MeeTcs  v. 
Johnson,  75  Ga.  630.  Due  service  is  no  less  requisite  to  give 
the  court  jurisdiction  of  the  person  and  the  subject-matter  in 
foreclosure  proceedings  than  in  ordinary  personal  actions. 
In  Moore  v.  Starks,  1  Ohio  St.  369,  which  was  such  a  proceed- 
ing, it  was  held  —  no  doubt  correctly  —  that  before  the  court 
can  act,  it  is  necessary  that  it  should  acquire  jurisdiction  over 
the  person  of  the  defendant  as  in  any  other  adversary  proceed- 
ings. It  was  held  that  jurisdiction  over  both  the  person  and 
the  thing  is  absolutely  requisite  to  the  validity  of  the  judg- 
ment. In  ordinary  actions,  "jurisdiction  over  the  defendant 
is  obtained  by  his  voluntary  appearance  in  the  action,  or  by 

the  service  of  process If  a  defendant  neither  appears 

nor  is  served  with  process,  a  judgment  against  him  is  void": 
Freeman  on  Void  Judicial  Sales,  sec.  5.  Where  there  has 
been  no  service,  the  judgment  is  a  nullity:  Parker  v.  Jenninyg, 
26  Ga.  140. 

There  is  a  well-founded  distinction  between  no  service  and 
irregular  or  defective  service,  the  latter  rendering  the  judg- 
ment voidable  only.  In  this  case  the  so-called  service  was, 
legally  speaking,  none  at  all;  for  as  the  only  mode  (except  by 
publication  for  four  months)  which  our  law  recognizes  as  any 
eervice  whatever  of  a  rule  nisi  to  foreclose  a  mortgage,  is  per- 
sonal service,  the  leaving  of  a  copy  of  the  rule  at  the  defend- 
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ant's  residence  can  be  no  more  effectual  than  the  leaving  of  it 
at  the  residence  of  any  other  person.  Were  the  sheriff  to 
leave  it  at  his  own  residence,  and  return  that  he  had  done  so 
and  thereby  served  the  defendant,  the  service  would  be  quite 
as  good  as  that  which  was  returned  in  this  instance.  That 
the  return  is  a  part  of  the  record  and  must  be  noticed  even  by 
a  purchaser,  in  connection  with  the  judgment  reciting  service, 
is  well  established  by  respectable  authority:  Settlemier  v. 
Sullivan,  97  U.  S.  444;  Botsford  v.  0' Conner,  57  111.  73;  Po'- 
lard  v.  Wagener,  13  Wis.  569;  1  Herman  on  Estoppel  and  Res 
Adjudicata,  sec.  362;  Freeman  on  Judgments,  sec.  125;  and 
see  Wade  on  Notice,  sees.  1361-1382.  There  is  nothing  con- 
trary to  this  position  in  Hightower  v.  Williams,  38  Ga.  597,  in 
which  case  the  recital  in  the  judgment  showed  due  service, 
whether  construed  alone  or  in  connection  with  the  rest  of  the 
record.  The  effort  was,  not  to  supplement,  explain,  and 
qualify  by  other  parts  of  the  same  record,  but  to  overcome 
the  recital  by  extrinsic  testimony.  Here,  on  the  contrary, 
there  is  no  resort  to  extrinsic  evidence,  but  only  an  applica- 
tion of  the  rule  that  the  whole  record  or  judgment  roll  is  to 
be  read  together. 

6.  The  bill  of  exceptions  brought  by  the  defendants  below, 
which  goes  only  to  rulings  of  the  court  touching  the  exclusion 
of  evidence  previously  received,  is  without  the  shadow  of 
merit;  for  although  the  maker  of  a  note  given  for  the  pur- 
chase-money of  fertilizers  cannot  waive  the  right  to  set  up,  as  a 
defense  to  an  action  upon  the  note,  the  illegality  of  the  con- 
tract for  lack  of  inspection  of  the  fertilizers,  or  for  lack  of  any 
other  requisite  to  render  the  sale  and  purchase  compatible 
with  the  law  of  the  land,  yet  by  failure  to  repudiate  the 
waiver  and  set  up  and  establish  the  illegality  as  a  defense  to 
that  action,  the  right  to  raise  the  question  is  forever  gone  when, 
final  judgment  has  been  rendered.  The  judgment  is  con- 
clusive upon  all  defenses  which  could  have  been  presented  in 
the  exercise  of  due  diligence.  The  court  did  right  to  rule  out 
and  withdraw  from  the  jury  all  evidence  upon  that  subject. 
Indeed,  none  of  it  ought  to  have  been  admitted. 

Judgment  an  both  bills  of  exceptions  affirmed. 

Ejectment,  Title  Necessart  to  Support  an  Action  of:  Oreen  v.  Jor- 
dan, 83  Ala.  220;  3  Am.  St.  Rep.  711,  and  uote;  BaneU  v.  Hinckley,  124 111. 
32;  7  Am.  St.  Rep.  331,  and  uote;  McKay  v.  Williams,  67  Mich.  547;  11 
Am.  St.  Rep.  597,  and  note. 

Plaintiff  must  recover  upon  the  strength  of  hia  own  title,  not  upon  the 
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•weakness  of  defendant's  title:  Coffin  v.  Freeman.  82  Me.  578;  Duncan  v. 
Able,  99  Mo.  188;  Marvin  v.  EllioU,  99  Mo.  616;  Low  v.  Settle,  32  W.  Va. 
■600;    Winter  v.  IVhiie,  70  Md.  305. 

Plaintiff  may  base  an  action  of  ejectment  upon  title  by  adverse  possession: 
£arnes  v.  Light,  116  N.  Y.  34;  Hall  v.  Caperton,  87  Ala.  285;  RalcVffe  v. 
Iron  Works  Co.,  87  Ky.  559. 

Plaintiff  need  not  always  show  title  out  of  the  state:  Jonea  t.  Bland,  116 
Pa.  St.  190.  Title  acquired  at  a  judicial  sale  may  suffice:  Mobley  v.  Griffin, 
104  N.  C.  112;  Findky  v.  Johnson,  84  Ga.  69.  In  Conwell  v.  Mann,  100  N.  C. 
234,  it  is  decided  that  a  plaintiff,  to  maintain  an  action  of  ejectment,  may 
show  title  by  a  connected  chain  from  the  state;  or  by  showing  title  out  of  the 
«tate,  and  seven  years*  adverse  possession  under  color  of  title;  or  twenty-ono 
years'  adverse  possession  under  color  of  title,  regardless  of  any  title  out  of 
the  state;  or  by  showing  the  defendant  to  have  been  bis  tenant  when  the 
action  was  instituted. 

As  against  trespassers,  plaintiff,  to  maintain  the  action,  need  only  be  a 
homestead  claimant:  Whittaker  v.  Pendola,  78  Cal.  296;  or  claim  under  a 
state  patent:  Hebbron  v.  Graves,  78  Cal.  380;  or  prove  actual  prior  possession 
iinder  color  of  title:  Loui-tville  etc  R.  R.  Co.  v.  P/ii/yaw,  88  Ala.  264;  Hacker 
▼.  Horlemus,  74  Wis.  21;  Ware  v.  Dewberry,  84  Ala.  668.  But  claiming 
possession  under  a  timber-culture  entry  alone  is  insuf&cient  to  support  eject- 
ment against  one  in  actual  possession:  ScJiuliz  v.  Hadler,  39  Minn.  191. 

Pleadino  —  Amendment.  — A  declaration  cannot  be  so  amended  as  to  in- 
troduce an  entirely  new  cause  of  action:  Connecticut  etc.  Ins.  Co.  v.  Kinne,  77 
Mich.  231;  18  Am.  St.  Rep.  398,  and  note. 

Judgment,  Recital  or  Service  of  Process  vs.  — The  statute  requiring  a 
return  of  service  of  process  to  state  certain  jurisdictional  facts,  no  presumption 
arises  in  favor  of  a  judgment  based  upon  a  return  omitting  such  facts;  and 
upon  collateral  attack  such  judgment  is  void:  Shenandoah  V.  R.  R.  Co.  v. 
Axhby,  86  Va.  232;  19  Am.  St.  Rep.  898,  and  note. 

Judgments  are  Mere  Nullities,  when  rendered  without  due  service  of 
process  upon  defendant,  or  an  appearance  by  him  in  person  or  by  attorney: 
Oreen  v.  Green,  42  Kan.  654;  16  Am.  St.  Rep.  510,  and  note. 

JuDOMKNTS  ARE  CoNCLUSlYB,  not  merely  of  matters  actually  litigated, 
but  of  every  matter  which  might  have  been  litigated:  Lorillard  v.  Clyde,  122 
N.  Y.  41;  19  Am.  St.  Rep.  470,  and  note.  For  the  rule  as  to  the  conclusive- 
ness of  a  judgment  in  an  ejectment  suit,  see  Marateller  v.  Marsteller,  132 
Pa.  St.  617;  19  Am.  St  Rep.  604,  and  note. 
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Georgia    Kailroad    and    Banking    Company   v^ 

Nelms. 

[83  Georgia,  70.] 
Machinery,  What  is  not.  —  A  Hammer  is  a  tool  or  instmment  ordi- 
narily used  by  one  man  in  the  performance  of  manual  labor,  and  when, 
disconnected  from  any  other  mechanical  appliance,  and  operated  singly 
by  muscular  strength  directly  applied,  such  tool  or  instiument  is  not 

*  machinery,  within  the  meaning  of  the  statute  creating  a  presumption 
that  a  person  injured  by  the  machinery  of  a  railway  company  was^ 
injured  through  the  want  of  care  and  diligence  of  the  company  or  it» 
agents. 

Master  and  Servant  —  Burden  of  Proof. — Thouoh  a  Servant  i* 
Injured,  while  in  the  service  of  his  master,  from  the  breaking  of  a  tool 
furnished  by  the  latter,  no  presumption  of  negligence  arises  against 
him;  and  the  servant,  before  he  can  recover  for  such  injury,  must  show 
that  the  tool  was  defective,  and  that  the  master  knew  it,  or  could  have 
ascertained  it  by  the  exercise  of  ordinary  care  and  diligence.  The  mer» 
fact  that  the  tool  and  other  tools  of  the  same  description  were  defect' 
ive,  and  that  injury  resulted  therefrom,  is  not  sufficient  to  authorize  a 
jury  to  infer  negligence  on  the  part  of  the  master  in  their  purchase  and 
selection. 
Master  and  Servant. — Presumption  Exists  in  Favor  of  Master  that 
He  Disoharqed  his  Dutv  to  the  servant  by  providing  suitable  instru- 
i  mentalities  for  the  business,  and  in  keeping  them  in  proper  repair,  and 

!  if  they  are  shown  to  have  become  defective,  that  the  master  did  not 

I  have  notice  of  such  defect;   and  this   presumption  continues,  notwith- 

standing an  accident  has  happened  and  the  servant  has  been  injured  in 
consequence  of  a  defect  in  some  tool  or  other  instrumentality  furnished 
him  by  his  master. 

/.  B.  Cumming,  A.  C.  McCalla,  and  Bryan  Cumming,  for  the 
plaintiff  in  error. 
J.  N.  Olenn  and  A.  M.  Speer,  for  the  defendant  in  error. 

Simmons,  J.  Nelms  brought  his  action  against  the  Georgia 
Railroad  and  Banking  Company  for  damages,  in  which  he 
alleged,  in  substance,  that  he  was  employed  by  said  company 
to  assist  it  in  changing  the  gauge  of  its  track,  and  that  the 
company  furnished  him  and  other  employees  with  certain 
tools  and  implements  with  which  to  take  up  the  iron  rails 
and  refasten  them  to  the  cross-ties;  that  hammers  of  certain 
.  shapes,  weights,  purity  of  steel,  and  of  the  proper  temper  were 
required  in  order  that  such  work  should  be  done  with  safety 
and  dispatch;  that  the  petitioner  was  furnished  with  a  ham- 
mer to  drive  spikes;  that  he  believed  he  had  been  furnished 
with  one  of  the  proper  temper,  etc.,  and  that,  knowing  nothing 

•  to  the  contrary,  he  entered  upon  such  work  under  the  direc- 
tion  and   control  of  said   company's  officers;   and  while  so 
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engaged  in  drawing  spikes  for  said  company,  he  was  hurt, 
•wounded,  and  maimed  by  the  breaking  of  the  hammer  so 
furnished  him,  said  bre:!king  causing  pieces  thereof  to  fly  off 
with  great  force  and  violence,  a  piece  striking  the  knee-joint 
of  the  petitioner,  which  penetrated  and  entered  into  said 
knee-joint,  causing  great  pain,  suffering,  etc.,  and  perma- 
nently injuring  said  knee;  and  a  piece  also  striking  him  near 
the  eye,  imbedding  itself  deep  in  the  flesh  near  the  eye-ball, 
which  also  gave  him  great  pain  and  uneasiness,  and  endan- 
gered the  loss  of  the  sight  of  said  eye.  By  reason  whereof  he 
was  damaged,  etc. 

On  the  trial  of  the  case,  the  jury  returned  a  verdict  of  two 
thousand  dollars;  a  motion  was  made  for  a  new  trial,  which 
was  overruled,  and  the  defendant  excepted. 

The  only  ground  of  the  motion  for  a  new  trial  which  it  is 
necessary  to  notice  is  the  ground  that  the  verdict  was  con- 
trary to  law  and  to  the  evidence.  The  evidence  as  shown  in 
the  record  is,  in  substance,  as  follows:  That  the  plaintiff  was 
employed  by  the  company  to  assist  in  changing  the  gauge  of 
the  railroad;  that  he  worked  under  Brooks,  who  was  the  boss 
of  the  hands;  that  Brooks  put  him  to  work  with  a  hammer 
to  drive  spikes,  directing  him  to  drive  up  the  spikes  where 
they  were  bent  under  the  iron,  and  that  he  instructed  him, 
where  he  found  a  spike  that  was  not  down  and  was  bent,  to 
turn  the  small  face  of  the  hammer  down,  and  put  it  on  the 
head  of  the  spike  and  drive  it  up.  Thus  the  hand  with  whom 
he  was  working,  driving  spikes,  used  his  hammer  as  a  punch, 
putting  its  small  face  on  the  head  of  the  spike,  while  the 
plaintiff  with  his  hammer  struck  the  upturned  large  face  of 
the  hammer  which  waa  held  on  the  spike,  and  the  spike  was 
in  this  way  driven  up.  In  doing  this,  a  piece  of  his  hammer 
burst  off,  a  part  of  it  striking  him  on  the  knee,  and  another 
piece  on  the  right  eye.  All  the  other  hands  used  their  ham- 
mers in  the  same  way.  He  was  hurt  about  nine  o'clock  in 
the  morning,  having  commenced  work  about  6ve  o'clock. 
Other  hammers  broke  besides  his,  but  he  did  not  know 
whether  any  broke  before  he  was  hurt  or  not;  his  hammer 
was  a  new  one,  and  some  of  the  others  might  have  had  old 
ones;  he  had  never  seen  any  hammers  break  before  that  time; 
he  had  worked  on  other  railroads  before,  and  had  done  this 
kind  of  work;  he  did  not  examine  the  hammer,  "any  more 
than  just  going  to  take  up  a  tool  to  work  with";  he  did  not 
«ee  anything  the  matter  with  it. 
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Two  of  the  railroad  liands  who  were  at  work  on  the  same 
day,  and  at  the  same  place  with  the  plaintiff,  testified  for  him. 
One  of  them  testified  as  to  pieces  flying  off  of  the  ham- 
mer; he  said  they  "got  to  flying  like  thunder";  "they  were 
flying  with  force;  they  could  hear  them  whistling";  that 
Brooks  told  them  to  "work  up";  most  of  the  hammers  burst, 
their  faces  split  or  shelled  off ;  some  of  them  were  old  and 
some  of  them  new  hammers;  nearly  all  of  them  broke;  the^ 
battered  on  them  "  a  right  smart  while "  before  they  com- 
menced bursting;  the  hammers  looked  to  be  all  right  when 
they  picked  them  up,  and  looked  to  be  first-class  hammers,, 
and  "  they "  said  they  were  first-class.  The  other  witness- 
testified  as  to  several  of  the  hammers  breaking.  He  said  he- 
thought  his  was  the  first  to  break;  that  he  could  not  hit  th& 
spikes  with  his  hammer,  and  he  got  a  new  hammer  out  of 
the  car,  which  did  not  break;  that  he  paid  no  attention  to  the- 
hammers  to  see  whether  they  were  breaking  or  not;  that  if 
two  pieces  of  steel  struck  together,  and  they  were  very  hard,, 
they  were  likely  to  break. 

This  case  seems  to  have  been  tried  under  section  3033  of 
the  code,  which  declares  that  "  a  railroad  company  shall  be 
liable  for  any  damage  done  to  persons,  stock,  or  other  property 
by  the  running  of  the  locomotives  or  cars  or  other  machinery 
of  such  company,  or  for  damage  done  by  any  person  in  the 
employment  and  service  of  such  company,  unless  the  com- 
pany shall  make  it  appear  that  their  agents  have  exercised 
all  ordinary  and  reasonable  care  and  diligence,  the  presump- 
tion in  all  cases  being  against  the  company."  The  judge 
charged  the  jury,  in  substance,  that  when  the  injury  was 
shown,  the  presumption  was  against  the  railroad.  The  decla- 
ration alleges  and  the  evidence  shows  that  the  injury  sus- 
tained was  caused  by  the  breaking  of  a  hammer  in  the  hands 
of  the  plaintiff.  We  do  not  think  that  a  hammer  thus  used 
comes  under  the  term  "  machinery,"  used  in  the  above  sec- 
tion. The  supreme  court  of  Alabama,  in  the  case  of  Georgia 
Pacific  R'y  Co.  v.  Brooks,  84  Ala.  138,  in  discussing  the  stat- 
ute of  that  state,  somewhat  similar  to  our  statute,  says: 
"A  hammer  is  a  tool  or  instrument  ordinarily  used  by  one 
man  in  the  performance  of  manual  labor.  It  may  be  made 
an  essential  part  of  machinery  when  it  is  intended  to  be  and 
is  operated  by  means  thereof;  but  when  disconnected  from 
any  other  mechanical  appliances,  and  operated  singly  by  mus- 
cular strength  directly  applied,  such  tool  or  instrument  is  not 
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machinery  in  its  most  comprehensive  signification,  or  witliin 
the  meaning  of  the  statute."  The  plaintiff  not  being  injured 
in  any  of  the  ways  pointed  out  in  the  above  section,  either  by 
the  running  of  the  cars  or  machinery,  or  by  any  other  em- 
ployee of  the  company,  there  was  no  presumption  in  his  favor, 
or  against  the  railroad  company,  as  set  forth  in  the  above  sec- 
tion. This  case,  therefore,  is  not  governed  by  that  section,  but 
falls  under  the  general  law  of  master  and  servant.  Under 
that  law,  the  burden  was  upon  the  plaintiff  to  show  negli- 
gence on  the  part  of  the  defendant  in  supplying  him  with  a 
defective  hammer.  Before  he  can  recover,  under  the  facts  dis- 
closed by  this  record,  he  must  show  that  the  hammer  was 
defective,  and  that  the  company  knew  it,  or  could  have  ascer- 
tained it  by  the  exercise  of  ordinary  care  and  diligence.  The 
mere  fact  that  the  hammer  was  defective,  and  that  other 
hammers  were  defective,  and  that  the  injury  resulted  there- 
from, is  not  sufficient  to  authorize  the  jury  to  infer  negligence 
on  the  part  of  the  company  in  the  purchase  or  selection  of 
these  hammers. 

Wood,  in  his  Law  of  Master  and  Servant,  section  368,  says: 
"From  the  mere  fact  that  an  injury  results  to  a  servant  from 
a  latent  defect  in  machinery  or  appliances  of  the  business,  no 
presumption  of  negligence  on  the  master's  part  is  raised. 
There  must  be  evidence  of  negligence  connecting  him  with  the 
injury.  The  fact  that  machinery  has  been  previously  pro- 
tected, or  that,  subsequent  to  the  injury,  guards  were  provided 
for  it,  is  not  evidence  from  which  negligence  may  be  inferred. 
The  mere  fact  that  the  machinery  proves  defective,  and  that 
an  injury  results  therefrom,  does  not  fix  the  master's  liability. 
Prima  facie  it  is  presumed  that  the  master  has  discharged  his 
duty  to  the  servant,  and  that  he  was  not  at  fault.  Therefore, 
the  servant  must  overcome  this  presumption  by  proof  of  fault 
on  the  master's  part,  either  by  showing  that  he  knew  or  ought 
to  have  known  of  the  defects,"  etc.  "The  burden  of  proving 
negligence  upon  the  part  of  the  master  is  upon  the  servant, 
and  he  is  bound  to  show  that  the  injury  arose  from  defects 
known  to  the  master,  or  which  he  would  have  known  by  the 
exercise  of  ordinary  care,  or  that  he  has  failed  to  observe  pre- 
cautions essential  to  the  protection  of  the  servants  which  ordi- 
nary prudence  would  have  suggested." 

The  same  work,  section  382,  says:  "The  servant  seeking  to 
recover  for  an  injury  takes  the  burden  upon  himself  of  estal)- 
lishing  negligence  on  the  part  of  the  master,  and  due  care  on 
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his  own  part.  And  he  is  met  by  two  presumptions,  both  of 
which  he  must  overcome  in  order  to  entitle  him  to  a  recovery. 
First,  that  the  master  has  discharged  his  duty  to  him  by  pro- 
viding suitable  instrumentalities  for  the  business,  and  in  keep- 
ing them  in  condition,  and  this  involves  proof  of  something 
more  than  the  mere  fact  that  the  injury  resulted  from  a  defect 
in  the  machinery.  It  imposes  upon  him  the  burden  of  show- 
ing that  the  master  had  notice  of  the  defect,  or  that  in  the  ex- 
ercise of  that  ordinary  care  which  he  is  bound  to  observe,  he^ 
would  have  known  it.  When  this  is  established,  he  is  met  by 
another  presumption,  the  force  of  which  must  be  overcome  by 
him,  and  that  is,  that  he  assumed  all  the  usual  and  ordinary 
haz'  rds  of  the  business." 

Mr.  Thompson,  in  his  work  on  negligence,  page  1053,  sec- 
tion 48,  uses  the  following  language:  "In  an  action  by  an  em- 
ployee against  his  employer  for  injuries  sustained  by  the 
former  in  the  course  of  his  employment  from  defective  appli- 
ances, the  presumption  is,  that  the  appliances  were  not  defect- 
ive; and  when  it  is  shown  that  they  were,  then  there  is  a 
further  presumption  that  the  employer  had  no  notice  or 
knowledge  of  this  fact,  and  was  not  negligently  ignorant  of 
it."     See  also  Pierce  on  Railroads,  382. 

Applying  these  rules  to  the  evidence,  we  do  not  think  that 
the  plaintifiF  was  entitled  to  recover.  There  was  no  evidence 
in  the  record  going  to  show  any  negligence  whatever  on  the 
part  of  the  company  or  its  officers,  unless  it  could  be  inferred 
from  the  fact  that  other  hammers  broke  the  same  day;  and  as 
we  have  seen  from  the  above  extracts,  that  is  not  sufficient 
proof  of  negligence.  On  the  contrary,  there  is  evidence  to 
show  that,  as  far  as  could  be  ascertained  from  an  examination 
of  the  hammers,  they  are  first-class.  Other  witnesses  said 
that  they  looked  as  if  they  were  first-class,  and  that  "  they " 
(meaning,  we  suppose,  the  officers  of  the  company)  said  they 
were  first-class.  We  cannot  hold  —  for  in  our  opinion  it  is  not 
the  law — that  an  employer  is  liable  to  his  servant  when  he 
furnishes  him  with  an  ax,  a  wagon,  a  saw,  a  hammer,  or  any 
other  tool  which  appears  to  be  first-class,  and  which  subse- 
quently, by  some  latent  defect,  breaks  and  injures  the  servant. 
If  such  were  the  law,  every  farmer,  contractor,  or  other  em- 
ployer would  be  liable  to  his  employee  when  he  furnished  liim 
tools,  and  they  broke  and  injured  him  on  account  of  some 
latent  defect  which  could  not  be  ascertained  by  the  exercise 
of  ordinary  care. 
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For  these  reasons  we  hold  that  this  verdict  was  contrary  to 
law  and  to  the  evidence,  and  that  the  trial  judge  erred  in  re- 
fusing to  grant  a  new  trial  upon  this  ground.  See  also  Reid  v. 
Central  R.  R.  etc.  Co.,  81  Ga.  694, 

Judgment  reversed.  

Machinert  —  Tools. — As  to  what  is  incladed  in  the  meaning  of  the 
•worde  "  machinery  "  and  "  tools, "  see  CoTUoUdaUd  O.  Co.  v.  Mayor,  60  Md. 
fO&i  50  Am.  Rep.  237;  Frant*  v.  Dobson,  64  Miss.  631;  60  Am.  Rep.  68;  Orten 
-V.  Raifmond,  58  Tex.  80;  44  Am.  Rep.  601,  and  note  603,  604;   LoveweU  v. 

Westchester  F.  Ins.  Co.,  124  Mass.  418;  26  Am.  Rep.  671,  and  foot-note. 

Master  and  Servant—  Servant  Injured  bt  DEFEcnvs  Toots  or  Ma- 
iJHiNERr,  What  most  Show  in  Order  to  Recover.  —  In  an  action  to  re- 
cover against  a  master  for  injuries  sustained  through  defective  appliances, 
tools,  or  machinery,  the  servant  must  allege  that  his  master  either  knew,  or 
by  the  exercise  of  ordinary  care  might  have  known,  of  the  defects  in  the 
constmction  of  the  appliance,  tool,  or  machinery:  Johnson  v.  Missouri  P.  B'y 
Co.,  96  Mo.  340;  9  Am.  St  Rep.  351,  and  note;  Hoffman  t.  Dickinson,  31 
W.  Va.  143;  Carey  v.  Sellers,  41  La.  Ann.  500.  In  such  cases,  negligence  is 
uever  presumed  against  the  master:  Wormell  v.  Maine  C.  B.  R.  Co.,  79  Me. 
397;  1  Am.  St  Rep.  321;  Texas  etc  R'y  Co.  v.  Crowder,  76  Tex.  499;  Lennon 
V.  Rawitzer,  57  Conn.  583;  Hudson  v.  Charleston  etc  R.  R.  Co.,  104  N.  C.  491; 

Western  etc  R.  R.  Co.  v.  Vandiver,  85  Ga.  470;  Anderson  v.  Minnesota  etc 
R.  R.  Co.,  39  Minn.  523;  Georgia  Raihroad  V.  Bryant,  Tl  Ua.  429;  Dobbins  r. 
Brown,  119  N.  Y.  188. 


Fowler  v.  Athens  City  Water-works  Co. 

[83  Oborqia,  219.] 
IfuNioiPAL  Corporation.  —  One  JVho  Contracts  with  a  City  to  Furnish 
Water  to  be  used  in  extinguishing  fires  is  not  liable  to  an  action  by  a 
tax-payer  who  claims  to  have  suffered  the  loss  of  his  property  by  the 
failure  of  the  defendant  to  furnish  water  according  to  his  agreement,  be- 
eaase  there  is  no  privity  of  contract  between  such  contractor  and  tax- 
payer. 

T.  W.  Rticker  and  S.  H.  Hardeman,  for  the  plaintiff. 

Lumpkin  and  Burnett,  for  the  defendant. 

Bleckley,  C.  J.  Fowler  brought  action  against  the  Athens 
City  Water-works  Company,  making  the  following  allegations 
in  his  petition:  In  August,  1882,  the  mayor  and  council  of  the 
city  of  Athens  contracted  with  one  Robinson;  in  which  con- 
tract Robinson  undertook  that  he  would  furnish  at  all  times, 
for  a  consideration  mentioned  in  the  contract,  all  the  water  ne- 
cessary for  fire  purposes;  that  he  would  establish  fire-hydrants 
to  the  number  of  fifty-five,  and  would  guarantee  at  all  times 
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a  sufficient  pressure  to  throw  from  any  of  these  hydrants, 
through  a  one-inch  nozzle,  and  fifty  feet  of  tvvo-and-a-half- 
inch  hose,  five  streams  of  water  to  the  height  of  sixty-five  feet; 
that  Robinson,  for  a  valuable  consideration,  in  1882,  trans- 
ferred this  contract  to  the  defendant;  that  the  defendant  is 
paid  by  a  tax  levied  on  the  property  of  the  citizens  of  Atliens; 
that  the  petitioner,  since  1882,  has  been  a  resident  and  a  tax- 
payer of  Athens,  for  many  years  owning  a  certain  house  and 
lot  mentioned;  that  the  defendant  ran  its  mains  along  the 
street  by  his  house,  and  established  near  his  house  two  fire- 
hydrants;  that  in  July,  1887,  some  of  the  out-houses  on  the 
lot  caught  on  fire  without  his  fault;  the  fire  extended  to  the 
main  dwelling,  and  all  were  consumed;  that  the  alarm  of  fire 
was  promptly  responded  to,  and  the  fire  companies  were  oix 
hand  at  a  time  when  it  could  have  been  easily  controlled,  but 
there  was  so  little  pressure  that  the  water  would  not  go  ten 
feet  beyond  the  nozzle,  and  was  of  no  use  in  putting  out  the 
fire;  that  if  proper  pressure  had  been  put  on,  the  fire  could 
easily  have  been  extinguished  and  the  property  saved.  Dam- 
ages were  laid  at  fifteen  hundred  dollars.  At  the  trial  a  con- 
tract corresponding  with  that  described  in  the  declaration  was 
put  in  evidence.  By  it  the  city  agreed  to  pay  to  Robinson, 
his  successor  or  assigns,  for  thirty  years  from  the  completion  of 
the  water-works,  as  a  rental  for  the  use  of  the  hydrants  and 
for  the  supply  of  water  for  the  purposes  mentioned  in  the 
agreement,  the  sum  of  three  thousand  dollars  annually.  It 
was  proved  that  the  defendant  had  succeeded  to  the  position 
of  Robinson,  in  the  contract,  and  Hiad  received  from  the  city 
rents  accordingly,  undertaking  to  carry  out  the  terms  of  the 
contract.  The  occurrence  of  the  fire,  the  consumption  of  the 
plaintiff's  buildings,  his  loss,  and  the  failure  of  the  company 
to  have  a  water  supply  on  the  occasion  equal  to  that  provided 
for  by  the  contract,  or  any  supply  adequate  to  the  exigencies 
of  the  fire,  also  appeared  in  evidence.  The  court,  on  motion 
of  the  defendant,  ordered  a  nonsuit.  This  is  the  error  com- 
plained of 

The  question  of  liability  was  argued  briefly,  but  ably,  on  both 
sides.  To  the  authorities  cited  by  counsel,  our  own  research 
has  added  nothing  of  much  value. 

In  Robinson  v.  Chamberlain,  34  N.  Y.  389,  90  Am.  Dec.  713, 
the  duties  of  the  contractor  did  not  rest  on  contract  alone,  but 
were  prescribed  by  statute.  The  court  analogized  his  position 
to  that  of  a  public  oificer,  in  respect  both  to  his  duties  and  his 
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powers.  Stress  was  also  laid  upon  his  undertaking  to  repair 
II  public  thoroughfare  (the  canal),  and  that  this  was  a  public 
function  formerly  devolving  on  public  officers.  In  Cou^h  v. 
Steel,  3  El.  &  B.  402,  the  duty  neglected  was  also  one  imposed 
by  statute.  Such,  likewise,  was  the  duty  in  Atkinson  v.  New- 
castle Co.,  L.  R.  6  Ex.  404,  which  case  was  reversed  on  appeal, 
L.  R.  2  Ex.  Div.  441,  the  appellate  court  holding  that,  under 
a  proper  construction  of  the  particular  statute  involved,  the 
action  would  not  lie.  The  court,  composed  of  Lord  Cairns, 
L.  C,  Cockburn,  C.  J.,  and  Brett,  L.  J.,  intimated  doubts  as  to 
the  correctness  of  the  judgment  in  Couch  v.  Steel,  3  El.  &  B. 
402.  In  Metallic  Com.  Casting  Co.  v.  Fitchburg  R.  R.  Co.,  109 
Mass.  277,  12  Am.  Rep.  689,  the  act  complained  of  was  a  plain 
tort  of  the  indirect  kind,  and  no  contract  relation  whatever 
was  involved.  It  was  held  in  Willy  v.  Mulledy,  78  N.  Y.  319,  34 
Am.  Rep.  536,  that  the  neglect  of  a  duty  imposed  by  statute 
would  give  a  right  of  action  to  any  person  having  a  special 
interest  in  its  performance,  and  injured  by  the  breach.  The 
present  case  is  not  based  upon  the  breach  of  a  statutory  duty, 
but  solely  upon  failure  to  compl}'  with  a  contract  made  with 
the  municipal  government  of  Athens.  To  that  contract  the 
plaintiff  was  no  party,  and  the  action  must  fail  for  the  want 
of  the  requisite  privity  between  the  parties  before  the  court. 
A  case  directly  in  point  is  Davis  v.  Clinton  Water  Works  Co., 
54  Iowa,  59;  37  Am.  Rep.  185.  See  also  Nickerson  v.  Bridge- 
port H.  Co.,  46  Conn.  24;  33  Am.  Rep.  1. 

There  being  no  ground  for  recovery,  treating  the  action  as 
one  ex  contractu,  is  it  better  founded  treating  it  as  one  ex  de- 
licto? We  think  not.  The  violation  of  a  contract  entered 
into  with  the  public,  the  breach  being  by  mere  omission  or 
non-feasance,  is  no  tort,  direct  or  indirect,  to  the  private  prop- 
erty of  an  individual,  though  he  be  a  member  of  the  commu- 
nity and  a  tax-payer  to  the  government.  Unless  made  so  by 
i^tatute,  a  city  is  not  liable  for  failing  to  protect  the  inhabitants 
against  the  destruction  of  property  by  fire:  Wright  w.  Augusta, 
78  Ga.  241;  6  Am.  St.  Rep.  256;  7  Am.  &  Eng.  Ency.  of  Law, 
997  et  seq.  We  are  unable  to  see  how  a  contractor  with  the 
city  to  supply  water  to  extinguish  fires  cow /nits  any  tort  by 
failure  to  comply  with  his  undertaking,  unless  to  the  contract 
relation  there  is  superadded  a  legal  command  by  statute  or 
express  law. 

There  was  no  error  in  granting  the  n'.msuit 

Judgment  affirmed. 
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McNiciPAL  Corporations  —  Water  Company,  whether  Answerablb 
TO  Tax-paters.  —  Where  a  city  coatracta  with  a  water  company  for  a 
supply  of  water  to  extinguish  fires,  such  supply  to  be  paid  for  by  the  levy  of 
a  special  tax,  there  is  no  privity  of  contract  between  the  company  and  the 
tax-payers,  authorizing  them  to  sue  the  company  for  property  destroyed  by 
fire,  caused  by  a  failure  to  supply  water:  Becker  v.  Keohik  Water  Works,  79 
Iowa,  419;  18  Am.  St.  Rep.  377,  and  particularly  note  3S0,  331. 


Jenkins  v.  Jenkins. 

[83  Georgia,  283.] 

FBKSCHPTToir  o»  Marriagb  from  Cohabitation  and  Rkputk  will  not 
BE  Indulged  when  the  question  is,  which  of  two  legal  marriages  is  valid, 
and  the  second  is  proven  by  direct  evidence,  and  the  first  is  sought  to 
be  established  only  by  evidence  of  cohabitation  and  repute.  The  law, 
in  opposition  to  a  marriage  actually  proved,  will  not  indulge  the  pre- 
sumption that  one  of  the  contracting  parties  was  already  married;  but 
the  jury  may  consider  such  cohabitation  and  repute,  in  connection  with 
other  evidence  tending  to  establish  the  first  marriage. 

Marriage. — Circumstantial  as  well  as  Direct  Evidence  mat  bb 
Considered  bt  a  Jury  in  Support  of  an  Alleged  marriage,  although 
one  of  the  parties  to  such  marriage  is  shown,  by  direct  and  undisputed 
evidence,  to  have  contracted  a  subsequent  marriage  while  the  first,  if 
valid,  remained  undissolved. 

John  A.  Wimpy,  for  the  plaintiffs  in  error. 
R.  J.  Jordan,  for  the  defendant  in  error. 

Bleckley,  C.  J.  This,  at  bottom,  is  a  controversy  between 
two  ladies  over  property'.  These  litigants  may  be  distinguished 
by  the  lady  Theresa  and  the  lady  Josie.  The  former  claims 
alimony  out  of  property  which  Jenkins,  the  disputed  husband, 
conveyed  to  the  latter  in  April,  1887,  by  deed  founded  on  love 
and  affection.  The  marriage  of  Jenkins  to  Josie,  in  October, 
1886,  publicly,  in  Atlanta,  Georgia,  by  license  and  a  clergy- 
man, in  the  presence  of  many  witnesses,  is  clearly  proved  by 
the  evidence,  and  indeed  was  "an  admitted  fact  in  the  plead- 
ings. An  alleged  previous  marriage  by  the  same  Jenkins, 
with  Theresa,  is  in  dispute.  This  marriage,  if  it  occurred  at 
all,  took  place  in  June,  1882,  at  Stapleton,  on  Staten  Island, 
stale  of  New  York,  by  a  clergyman,  in  the  presence  of  only 
one  person.  The  name  of  the  clergyman  has  been  forgotten 
and  the  name  of  the  other  person,  who  was  an  aged  female,  is 
not  remembered  in  full,  her  Christian  name  having  also  been 
forgotten. 

Jenkins  was   a   United    States  soldier  in  garrison   on   the 
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island.  In  November,  1884,  his  time  of  service  having  expired, 
he  came  to  Atlanta  and  located  there,  bringing  Theresa  with 
him.  He  resided  in  Atlanta  nearly  two  years  before  separat- 
ing from  her.  According  to  her  testimony,  she  bore  three 
children,  two  of  whom  are  dead.  Both  upon  the  island  and 
in  Atlanta,  according  to  some  of  the  evidence,  he  recognized 
her  as  his  wife,  introduced  her  as  such,  and  cohabited  with 
her.  After  the  separation,  he  agreed  to  make  her  a  small 
monthly  allowance  in  money,  which  he  paid  to  her  for  several 
months,  and  then  discontinued  the  payment.  She  testified  on 
the  trial  of  the  present  case  to  the  fact  of  the  marriage,  and 
that  the  clergyman  gave  her  a  marriage  certificate,  which  she 
kept  until  Jenkins  took  it  away  from  her  in  Atlanta  and  burnt 
it  up.  She  stated  that  while  residing  on  the  island  she  kept 
this  certificate  in  a  frame,  hung  up  in  her  room,  where  it  could 
be  seen  and  read.  One  of  her  witnesses  testifie'd  that  he  had 
seen  it  and  read  it.  Jenkins,  in  his  testimony,  denied  that 
any  marriage  took  place,  or  that  there  was  any  marriage  cer- 
tificate, or  that  he  had  destroyed  it.  In  its  last  analysis  the 
case  resolved  itself  into  a  question  of  credibility  of  witnesses, 
the  only  two  witnesses  examined  who  knew  whether  the  mar- 
riage actually  took  place  being  Theresa  and  Jenkins,  both 
of  them  parties  to  the  bill,  one  as  complainant  and  the  other 
as  defendant.  The  jury  found  for  the  complainant,  thereby 
indorsing  her  credit  and  repudiating  his. 

The  proceeding  was  for  alimony  only,  as  authorized  by  sec- 
tion 1747  of  the  code,  and  it  was  claimed  in  behalf  of  both  the 
complainant  and  her  child.  The  bill  was  filed-in  June,  1887. 
The  jury  allowed  fifteen  dollars  per  month,  and  made  it  a 
charge  upon  the  property  in  controversy.  A  motion  was  made 
for  a  new  trial,  on  the  usual  grounds,  and  because  the  court 
erred  in  charging  the  jury  thus:  "  Circumstantial  evidence  is 
that  which  tends  to  prove  the  fact  in  question  by  the  proof  of 
other  facts  from  which  it  may  be  inferred.  If  the  fact  to  be 
proved  were  a  marriage,  an  instance  of  direct  testimony  would 
consist  in  the  sworn  statement  of  a  witness  who  was  present 
at  the  marriage  and  observed  the  performance  of  the  ceremony. 
An  example  of  circumstantial  evidence  in  a  case  of  that  kind 
would  consist  in  such  a  set  of  facts  surrounding  the  parties 
supposed  to  be  man  and  wife,  in  their  relation  to  each  other 
and  attendant  upon  their  lives,  as  that,  from  these  facts,  it 
could  be  reasonably  inferred  that  a  marriage  had  occurred." 

1.  The  evidence  is  voluminous,  and  every  word  of  it  has 
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been  carefully  read,  and  the  whole  carefully  considered.  The 
material  circumstances,  except  the  one  fact  of  marriage  in 
Atlanta,  with  Josie,  shortly  after  ceasing  to  cohabit  with  The- 
resa, all  tend  to  support  and  corroborate  the  testimony  of 
Theresa.  If  her  testimony  was  true,  the  verdict  was  un- 
doubtedly correct. 

2.  Whether  the  court  erred  or  not  in  defining  circumstan- 
tial evidence  is  easily  seen  by  comparing  the  charge  com- 
plained of  with  section  3748  of  the  code,  which  states  that 
"direct  evidence  is  that  which  immediately  points  to  the 
question  at  issue.  Indirect  or  circumstantial  evidence  is  that 
which  only  tends  to  establish  the  issue  by  proof  of  vari- 
ous facts  sustaining,  by  their  consistency,  the  hypothesis 
claimed."  The  charge  as  given  first  described  direct  evi- 
dence as  "  that  which  points  immediately  to  the  fact  to  be 
proved,"  and  'then  proceeded  to  circumstantial  evidence,  etc., 
in  the  language  quoted  from  the  motion  for  a  new  trial. 
We  think  that  in  sense  and  substance  the  charge  and  the 
code  are  identical;  nor  do  we  understand  the  learned  coun- 
sel for  the  plaintiflT  in  error  to  deny  this.  But  his  point 
in  argument  was,  that  the  court  should  have  delivered  no 
charge  whatever  upon  circumstantial  evidence,  inasmuch  as 
an  actual  marriage,  regular  in  all  respects,  with  Josie,  was  es- 
tablished by  direct  evidence.  He  relies  upon  1  Bishop  on 
Marriage  and  Divorce,  sees.  444-446,  as  illustrated  by  Taylor 
V.  Taylor^  1  Lee  (5  Eng,  Ecc),  571;  Chamberlain  v.  Chamber- 
lain, 71  N.  Y.  423;  Poultney  v.  Fairhaven^  Brayt.  185;  Clayton 
v.  Warden,  5  Barb.  214;  4  N.  Y.  230;  Myatt  v.  Myatt,  44  111. 
473;  Jones  v.  Jones,  45  Md.  144;  Jones  v.  Jones,  48  Md.  391; 
30  Am.  Rep.  466. 

Some  of  these  cases  may  go  to  the  extent  contended  for;  but 
Mr.  Bishop's  summing  up  of  the  result  (section  446)  is  this: 
"In  general,  and  by  the  opinions  of  most  judges,  if,  while  three 
persons  are  living,  two  of  them  cohabit  matrimonially,  and 
then,  separating,  one  of  them  and  the  third  do  the  same,  no 
marriage  in  either  instance  will  be  presumed  from  such  mere 
cohabitation  and  repute.  But  if  the  actual  fact  of  a  marriage 
is  proved  as  introducing  either  one  of  the  cohabitations,  it  will 
not  be  invalidated  by  the  evidence  of  the  other."  That  Bishop 
intends  to  draw  a  distinction  between  presuming  a  marriage 
from  mere  cohabitation  and  repute,  and  proving  a  marriage 
by  circumstantial  evidence,  is  plain  from  what  he  says  in  sub- 
sequent sections:  Sees.  485-493. 
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The  true  doctrine  of  the  authorities  is,  that  where  two 
alleged  marriages  compete,  and  one  of  them  is  proved  as  a 
fact,  whether  by  direct  or  circumstantial  evidence,  the  other 
cannot  be  left  to  stand  upon  the  mere  legal  presumption 
founded  on  cohabitation  and  repute.  But  withdrawing  from 
certain  facts  their  consequence  as  a  prebumjition  of  law  does 
not  prevent  them,  in  connection  with  other  indirect  facts,  from 
becoraingplenary  proof  as  a  presumption  of  fact  distinguished 
from  a  presumption  of  law.  Our  code,  section  3752,  says: 
"  Presumptions  are  either  of  law  or  of  fact.  The  former  are  con- 
clusions or  inferences  which  the  law  draws  from  given  facts; 
the  latter  are  exclusively  questions  for  the  jury,  to  be  decided 
by  the  ordinary  test  of  human  experience."  Where  there  is 
a  legal  presumption,  the  law  does  the  reasoning,  and  draws 
the  inference;  where  presumptions  of  fact  are  involved,  the 
jury  are  left  to  do  the  reasoning,  and  to  make  an  inference  or 
not,  according  as  they  shall  believe  the  premises  warrant. 
With  no  competing  actual  marriage  proved,  the  law  presumes 
marriage  from  cohabitation  and  repute.  But  this  presump- 
tion the  law  declines  to  raise  in  opposition  to  a  competing 
marriage  actually  proved.  Here  the  jury  were  not  instructed 
to  apply  any  legal  presumption  whatsoever,  but  were  left  to 
use  all  the  evidence,  both  direct  and  circumstantial,  in  ascer- 
taining whether  the  actual  fact  of  marriage  was  established. 

In  another  part  of  the  charge  they  were  instructed  that 
*'  the  burden  of  proof  in  this  case  is  upon  the  complainant. 
What  that  means  is,  that  it  is  for  the  complainant  to  satisfy 
you  of  a  marriage  between  her  and  the  defendant  John  R. 
Jenkins,  and  all  the  other  facts  essential  to  a  recovery  on  her 
part,  and  not  for  the  defendants  to  show  to  the  contrary.  The 
complainant  carries  this  burden  when  she  shows  you  that  tho 
greater  weight  of  evidence  is  in  her  favor."  Again,  "If  you 
believe  from  the  evidence,  after  you  have  considered  it  all 
fairly,  that  the  complainant  was  married  to  John  R.  Jenkins, 
as  she  alleges,  etc.,  then  you  ought  to  find  in  favor  of  the  com- 
plainant  On  the  other  hand,  if  you  should  believe  from 

the  evidence,  after  you  have  attentively  gone  over  it  all,  that 
there  was  never  any  marriage  between  the  complainant  and 
the  defendant  John  R.  Jenkins,  then  your  verdict  ought  to  be 
in  favor  of  both  these  defendants." 

It  is  plain  that  the  court  intended  the.  case  to  turn  upon  the 
establishment  or  non-establishment  of  an  actual  marriage  by 
the  complainant  with  Jenkins  as  a  matter  of  fact  solely,  and 
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with  no  aid  from  any  legal  presumption  whatsoever.  Wc  car> 
recognize  as  sound  law  for  us  no  authority  which  prevents 
actual  marriage  from  being  established  by  circumstantial  a* 
well  as  by  direct  evidence.  According  to  section  3750  of  thfr 
code,  the  rules  of  evidence  on  all  trials  are  the  same,  save 
where  exceptions  are  made  by  statute.  We  have  no  statute 
that  confines  the  proof  of  marriage  in  any  case  to  direct  evi- 
dence, or  declares  that  marriage  cannot  be  shown  as  a  fact  by 
circumstantial  evidence.  In  this  case  both  classes  of  evi- 
dence were  combined,  and  the  court  was  correct  in  explaining 
the  nature  o^  both  to  the  jury,  and  in  not  restricting  the  jury 
to  the  consiuoration  of  one  class  only. 
Judgment  affirmed.  

Marriage,  Evidbnck  ot.  —  As  to  the  effect  of  cohabitation  and  repnta^ 
tion  to  establish  the  existence  of  a  marriage,  see  Voorhees  v.  Voorhees,  46  N. 
J.  Eq.  411;  19  Am.  St.  Rep.  404;  Appeal  of  Reading  etc.  Tr.  Co.,  113  Pa. 
St.  204;  57  Am.  Rep.  448,  and  note  451  et  seq.;  note  to  State  v.  Hodgsldm,  3& 
Am.  Dec.  746,  747;  note  to  Taylor  v.  S%eett,  22  Am.  Deo.  159-161. 


Thornton  v.  American  Writing-machine  Company. 

[83  Qboroia,  288.] 
PjUVILSOB.  — SCITOR  OR  WITNESS   IN  AtTENDANCB  UPON  THE  TrIAL  OF  AnT 

Case  in  Coort  is  Exempt  from  the  service  of  any  writ  or  summons- 
npon  him;  and  if  he  is  served  with  such  writ  while  so  in  attendance  on 
the  court,  he  may  either  have  the  service  vacated  on  motion,  or  file  a^ 
plea  ia  abatement  of  the  suit  or  summons,  and  insist,  by  his  plea,  upon 
his  privilege. 
Privilege.  —  Service  op  Process  on  a  Suitor  or  Witness,  when  He  is  in 
ArrENDANCE  IN  Court,  ls  not  Void,  though  voidable.  If  he  does  not 
claim  his  privilege  in  any  manner,  but  remains  silent,  and  judgment  i» 
entered  against  him,  it  is  valid,  and  the  court  will  not  vacate  it  on  his- 
motion,  made  nearly  eighteen  months  after  its  entry. 

/.  H.  Smith,  for  the  plaintiff  in  error. 

Hoke  and  Burton  Smith,  for  the  defendant  in  error. 

Simmons,  J.  The  American  Writing-machine  Company 
commenced  its  action  against  W.  K.  Tewksbury  &  Co.  for 
$l,109.2o.  On  the  19th  of  January,  1886,  affidavit  was  made 
and  bond  given  for  the  issuance  of  summons  of  garnishment 
in  said  suit,  and  on  the  same  day  a  summons  of  garnishment 
was  issued  and  served  personally  by  the  sheriff,  upon  M.  E. 
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Thornton.  It  was  made  returnable  to  the  next  term  of  tlie 
superior  court  of  said  county.  No  answer  was  filed  to  thia 
summons  to  the  first  term  of  the  court.  At  the  second  term, 
to  wit,  on  the  4th  of  November,  1886,  no  answer  having  been 
filed,  judgment  was  entered  against  Thornton  by  default.  On 
the  17th  of  August,  1888,  Thornton  filed  his  petition  to  the 
superior  court  to  set  aside  the  judgment,  on  the  followinf; 
ground,  to  wit:  That  at  the  time  he  was  served  with  said  sum- 
mons of  garnishment  he  was  a  citizen  of  the  state  of  Kentucky, 
and  not  a  citizen  of  Georgia;  that  he  was  in  the  state  of 
<jr€orgia  temporarily,  as  a  suitor  and  witness  in  his  own  case, 
to  wit,  the  case  of  Thornton  v.  Conley,  then  being  tried  in  the 
superior  court  of  Fulton  County;  that  during  the  progress  of 
said  trial,  and  on  the  day  on  which  he  was  served  with  said 
summons  of  garnishment,  his  case  was  on  trial  in  said  court, 
and  be  was  sworn  and  testified  as  a  witness  therein;  that  be- 
ing a  non-resident,  and  a  suitor  and  witness  in  said  court,  he 
was  exempted  by  law  from  being  served  with  civil  process 
while  in  attendance  upon  said  court  as  a  suitor  or  witness; 
that  the  plaintiff  and  its  attorneys  knew  that  he  was  a  non- 
resident, and  a  suitor  and  witness  in  said  case;  and  that  the 
summons  of  garnishment  served  upon  him  was  therefore 
illegal  and  void,  and  the  judgment  entered  thereon  likewise 
illegal  and  void;  and  he  prayed  the  court  to  set  the  same 
aside  for  these  reasons.  The  trial  judge  refused  to  set  aside 
the  judgment,  and  Thornton  excepted  and  brought  the  case 
here. 

The  law  seems  to  be  that  a  suitor  or  a  witness  in  attendancv 
upon  the  trial  of  any  case  in  court  is  privileged  from  arrest 
under  any  civil  process,  and  is  exempted  from  tlie  service  of 
any  writ  or  summons  upon  him  or  them  while  in  attendance 
upon  such  court,  or  in  going  to  or  returning  therefrom.  If  a 
suitor  or  witness  is  arrested,  or  if  civil  process  is  served  upon 
him  while  thus  in  attendance  on  the  court,  the  court,  upon 
application  made  in  proper  time,  will  order  his  discharge  from 
arrest,  or  will  set  aside  the  service  of  the  civil  process.  The 
practice  in  cases  of  this  sort  seems  to  be,  where  a  party  is  ar- 
rested, to  move  the  court  for  a  discharge,  or  where  served  with 
civil  process,  to  move  to  set  aside  the  service,  or  else  file  a  plea 
in  abatement  to  the  suit  or  summons,  and  insist,  in  his  plea, 
upon  his  privilege.  The  service  of  the  civil  process  is  not  void, 
but  voidable,  upon  proper  action  in  the  proper  time  by  the  per- 
son  served:  Atchison  v,  MorriSf  11  Fed.  Rep.  682,  and  cases 
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there  cited;  Lamed  v.  Griffin,  12  Fed.  Rep.  590,  and  casea 
cited;  Palmer  v.  Rowan,  21  Neb.  452;  59  Am.  Rep.  844,  and 
cases  cited;  1  Tidd's  Practice,  sec.  81;  notes  to  Prentis  v.  Com- 
monwealth, 16  Am.  Dec.  784. 

It  will  be  seen,  by  reference  to  the  facts  in  this  case,  that 
Thornton,  the  person  garnished,  did  not  pursue  either  of  these 
remedies,  but  paid  no  attention  to  the  sum-mons,  and  waite<I 
until  nearly  eighteen  months,  before  he  moved  to  set  aside 
the  judgment.     In  our  opinion,  he  should  have  applied  to  tho 
court  at  the  time  he  was  served  with  summons  of  garnish- 
ment, to  set  aside  the  service,  or  he  should  have  filed  his 
answer  to  said  summons,  setting  out  and  claiming  his  privi- 
lege and  exemption  from  said  service.     If  he  had  done  either, 
doubtless  the  court  would  have  set  aside  the  service  in  the 
first  instance,  or  would  have  sustained  his  plea  in  the  second. 
But  as  said  before,  he  did  neither.     He  remained  silent,  filed 
no  answer  or  plea,  and  the  court  entered  judgment  against 
him  by  default.     In  our  opinion,  it  was  then  too  late  to  move 
to  set  aside  the  judgment  on  the  ground  that  his  privilege  as 
a  suitor  and  witness  had  been  violated.     The  judgment  was 
not  void.     The  court  which  rendered  it  had  jurisdiction  both 
of  the  person  and  the  subject-matter.     The  code,  section  21, 
declares  that    "  the   jurisdiction  of  this  state  and  its  laws 
extend  to   all    persons  while  within  its   limits,  whether  as 
citizens,  denizens,  or  temporary  sojourners."     Section  3304 
declares,  in  substance,  that  where  any  person  who  has  been 
served  with  summons  of  garnishment  fails  to  answer  at  the 
first  or  second  term,  judgment  shall  be  entered  up  against  him 
as  in  cases  of  default.     In  the  case  of  Matthews  v.  Puffer,  10 
Fed.  Rep.  606,  Blatchford,  J.,  in  treating  of  this  subject,  says: 
"The  objection  to  the  service  as  made  while  the  defendant 
was  protected  by  a  privilege  was  one  which  the  defendant 
could  waive,  and  one  which  he  might  waive  by  not  making  it 
when  he  ought  to  make  it,  or  by  not  making  it  in  a  proper 
way,  as  well  as  by  not  making  it  at  all.     It  is  one  of  those 
irregularities  which  must  be  promptly  availed  of."     Freeman 
on  Judgments,  in   discussing  judgments   against  privileged 
persons,  says  (sec.  496):  "If  process  be  served,  the  defendant 
must  appear  and  protect  his  interests.     If  he  is  privileged 
from  service  as  a  member  of  a  legislative  or  other  political 
body,  the  privilege  is  a  personal  one,  which  must  be  claimed 
by  motion  in  the  case.     Courts  cannot,  ex  officio,  take  notice  of 
the  persons  thus  privileged.     And  if,  in  the  absence  of  any 
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•claim  being  interposed,  judgment  is  pronounced  against  them, 
it  will  not  be  intermeddled  with  in  equity." 

In  the  case  of  Peters  v.  League^  13  Md.  58,  71  Am.  Dec.  622, 
it  was  held  "  that  service  of  process  upon  a  privileged  person 
is  not  void,  but  a  mere  irregularity  which  may  be  waived  by 
a  trial  or  confession  of  judgment.  The  privilege  must  be 
claimed  by  plea  or  motion  in  the  particular  case,  made  at  the 
proper  time.  In  the  case  of  Prenlis  v.  Commonwealth,  5  Rand. 
697,  16  Am.  Dec.  782,  it  was  held  that  "  the  privilege  of  a 
member  of  assembly  cannot  be  noticed  by  the  courts  ex  officio. 
As  it  may  be  waived,  it  must  be  claimed;  and  it  can  only  be 
claimed  by  plea,  or  on  motion  tendered  or  made  at  the  proper 
period.  If  a  member  of  assembly  allows  a  judgment  to  be 
tendered  against  him  during  the  existence  of  his  privilege, 
and  does  not  seek,  during  the  progress  of  the  proceedings, 
either  to  abate  or  suspend  them,  he  will  be  deemed  to  have 
waived  his  privilege,  and  he  cannot  afterwards  be  allowed  the 
-writ  of  error  coram  vobis  to  reverse  the  judgment."  See  also 
note  to  the  same  case,  reported  in  16  Am.  Dec.  784,  where  it 
is  said  that  "  every  privileged  person  must,  at  a  proper  time 
and  in  a  proper  manner,  claim  the  benefit  of  this  privilege. 
The  judge  is  not  bound  to  notice  a  right  of  privilege,  or  grant 
it  without  a  claim." 

While  Thornton's  privilege  as  a  suitor  and  witness  may  have 
exempted  him  from  service  of  this  summons  of  garnishment, 
he  should,  in  some  way,  have  called  the  attention  of  the  court 
to  the  same,  either  by  moving  to  set  aside  the  service,  by  plea 
in  abatement,  or  perhaps  by  plea  to  the  jurisdiction,  as  was 
■done  in  Palmer  v.  Rowan^  21  Neb.  452;  59  Am.  Rep.  844.  Not 
having  done  so,  and  judgment  having  gone  against  him  by 
default,  in  our  opinion  it  was  too  late  after  that  to  move  to  set 
aside  the  judgment  because  his  privilege  had  been  violated  by 
service  of  process  while  in  attendance  upon  the  court  as  a 
euitor  and  witness:  King  v.  Phillips,  70  Ga.  409. 

We  have  been  unable  to  find  any  case  where  a  judgment 
has  been  set  aside  on  the  ground  of  violation  of  the  privilege 
of  the  defendant.  All  the  cases  cited  by  the  plaintiff  in  error 
were  either  upon  motions  to  set  aside  the  service,  or  on  pleas 
in  abatement  or  to  the  jurisdiction. 

Judgment  affirmed.  

WrrNKSS  —  Immunitt  teom  Process.  —  As  to  the  privilege  of  a  witness 
with  respect  to  immunity  from  service  of  process,  see  In  re  Healey,  63  Vt. 
^94;  3S  Am.  Kep.  713,  and  particularly  note  717-722,  wherein  the  immuuit/ 
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of  one  wlio  13  a  suitor  is  also  discussed.  But  service  of  process  upon  a  resi- 
dent while  voluntarily  attending  a  trial  as  a  witness  is  not  void;  though  th©- 
court  may  set  it  aside:  Maaseyv.  Colvilie,  45  N.  J.  L.  119;  46  Am.  Rep.  754.. 
A  person  who  is  privileged  from  service  of  process  may  waive  his  privilege; 
Peters  v.  League,  13  Md.  58;  71  Am.  Dec.  622. 

In  Andrews  v.  Lemheclc,  46  Ohio  St.  38,  it  was  decided  that  a  person  at- 
tending a  hearing  of  au  application  for  an  injunction,  being  interested  as  a- 
party,  in  a  county  not  the  county  in  which  he  resides,  is  privileged  from  ser- 
vice of  process  while  going  to,  attending,  and  returning  from  such  place. 
So  a  service  of  summons  made  upon  a  party  to  a  suit  wliile  attending  as  a- 
witness  in  another  county,  not  the  county  of  his  residence,  was  held  irregu- 
lar: Letherby  v.  Shaver,  73  Mich.  500.  A  non-resident  coming  into  a  state  as' 
a  witness  in  a  suit  in  which  he  is  a  party  cannot  legally  be  served  with  pro- 
cess at  the  instance  of  the  plaintiff  in  the  action  he  came  to  defend:  WiUon* 
▼.  Donaldson,  117  lad.  356. 


Blood  Balm  Company  v.  Cooper. 

[83  Georgia,  467.] 

Mkdicines  Sold  to  Druggist  to  bb  Resold.  —  Onb  Who  Furnishes  or 
Sells  a  Dangerous  Medicine  or  Drug  to  a  druggist  for  the  purpose- 
of  having  the  latter  sell  it  to  his  customers  and  others  is,  on  the  lat- 
ter's  making  such  sales,  liable  to  the  same  extent  as  if  he  had  sold  it 
himself  without  the  intervention  or  aid  of  such  druggist. 

Medicines,  Liability  for  Sale  of  Dangerous.  —  One  who  manufacture* 
a  patent  or  proprietary  medicine,  concealing  its  contents  from  the  pub- 
lic, and  selling  it  to  druggists,  to  be  by  them  offered  for  sale  to  the  pub- 
lic, in  bottles  containing  directions  for  its  use,  specifying  the  quantity 
in  which  it  should  be  taken,  is  answerable  to  one  who  purchases  it  ot 
the  druggist  and  is  injured  by  taking  it  in  the  quantities  specified  in  the- 
accompanying  directions,  if  it  appears  that  the  medicine  contained  a 
drug  of  which  the  taker  was  not  aware,  and  which,  in  his  condition,  if 
the  directions  given  were  followed,  would  probably  produce  the  injuri- 
ous consequences  by  him  suffered. 

Action  by  Cooper  against  the  Blood  Balm  Company  ta 
recover  for  injuries  suffered  by  him  from  taking  a  patent  medi- 
cine manufactured  by  the  defendants,  called  "  B.  B.  B."  The 
plaintiff  purchased  of  a  druggist  three  bottles  of  the  medicine 
in  question.  The  first  two,  while  they  did  not  relieve  plain- 
tiff, failed  to  produce  any  visible  injurious  effect.  He  then 
commenced  taking  a  third  bottle.  The  first  dose  made  him 
Bick,  but  he  continued  to  follow  strictly  the  directions  accom- 
panying the  bottle,  and  by  the  time  half  its  contents  were  con- 
sumed, his  head,  neck,  and  breast  were  covered  with  red  spots^ 
and  the  inside  of  his  mouth  and  throat  was  sore.  He  then 
commenced  taking  lime-juice,  in  accordance  with  the  direc- 
tions; but  his  mouth  continued  to  grow  worse,  and  a  large 
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part  of  his  hair  fell  from  his  head.  It  appeared  from  the  evi- 
■dence  that  the  medicine  was  injurious  and  hurtful,  because 
it  contained  an  excessive  amount  of  iodide  of  potash,  and  that 
in  pursuing  the  directions  plaintiff  had  taken  daily  more  than 
eixty  grains  of  that  drug.  The  jury  returned  a  verdict  in 
favor  of  the  plaintiff.  The  defendant  then  moved  for  a  new 
trial,  basing  its  motion  therefor  upon  the  admission  in  evi- 
-dence  of  a  printed  circular  shown  to  have  accompanied  the 
bottle  containing  the  medicine  bought  by  plaintiff,  and  which 
circular  contained  directions  for  the  use  of  the  medicine;  and 
the  defendants  insisted  that  this  circular  ought  not  to  have 
been  received  in  evidence  without  proof  that  it  was  wrapped 
with  the  bottle  by  the  act  or  the  procurement  of  the  defend- 
ant. The  motion  for  new  trial  being  denied,  the  defendant 
excepted. 

Hillyer  and  Brother^  for  the  plaintiff  in  error. 

Hall  and  Hammond,  for  the  defendant  in  error. 

Blandford,  J.  The  main  question  in  this  case  arises  upon 
the  refusal  of  the  court  below  to  award  a  nonsuit,  and  the  so- 
lution of  this  question  depends  upon  whether,  where  one  pre- 
pares what  is  known  as  a  proprietary  or  patent  medicine,  and 
puts  it  upon  the  market,  and  recommends  it  to  the  world  as 
useful  for  the  cure  of  certain  diseases,  the  bottle  containing  it 
having  therewith  a  prescription  made  by  the  proprietor  of  the 
medicine,  in  which  he  states  that  it  is  to  be  taken  in  certain 
quantities,  and  such  medicine,  accompanied  with  this  pre- 
scription, is  sold  by  the  proprietor  to  a  druggist,  for  the 
purpose  of  being  resold  to  persons  who  might  wish  to  use  it, 
and  the  druggist  sells  the  same  to  a  person  who  uses  it  in  the 
quantity  thus  prescribed,  and  it  being  shown  that  the  same 
contains  a  certain  article  known  as  the  iodide  of  potash  in 
such  quantity  as  proves  harmful  to  the  person  thus  using,  the 
proprietor  is  liable.  The  plaintiff  in  error  insists  that  there 
is  no  liability  on  the  part  of  the  proprietor,  —  1.  Because  it 
was  not  sold  by  the  proprietor  to  the  person  injured,  but  by  a 
druggist  who  had  purchased  the  same  from  the  proprietor; 
<ind  several  cases  are  cited  to  sustain  thi.'?  position;  2.  Because 
the  drug  thus  sold  was  not  imminently  hurtful  or  poisonous. 

1.  We  are  not  aware  of  any  decision  of  this  court  upon  this 
•question;  indeed,  there  is  none;  and  we  have  searched  care- 
fully, not  only  the  authorities  cited  by  counsel  in  this  case, 
but  others,  and  wc  find  no  question  like  the  one  which  ariseii 
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in  this  record  determined  by  any  court.  In  the  case  of  Thomas- 
V.  Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455,  1  Thompson  on 
Negligence,  224,  referred  to  by  counsel  in  this  case,  the  ques- 
tion decided  was,  that  a  dealer  in  drugs  and  medicines  wlio 
carelessly  labels  a  deadly  poison  as  a  harmless  medicine,  and 
sends  it  so  labeled  into  market,  is  liable  to  all  persons  who, 
without  fault  on  their  part,  are  injured  by  using  it  as  such 
medicine  in  consequence  of  the  false  label.  This  comes  nearer 
the  present  case  than  any  we  have  been  able  to  find,  and  it  is 
relied  upon  by  both  parties  as  an  authority;  and  in  the  notes 
thereto  by  Mr.  Freeman  in  the  American  Decisions,  the  cases 
relied  upon  by  counsel  in  this  case  are  embraced  and  referred 
to,  and  to  some  extent  considered.  It  is  not  denied  by  coun- 
sel in  this  case  that  the  doctrine  of  the  case  cited  {Thovias  v. 
Winchester,  6  N.  Y.  397;  57  Am.  Dec.  455)  is  sound  and  cor- 
rect law;  but  the  present  case  differs  from  that  case,  and 
mainly  in  this:  there  the  drug  sold  was  a  deadly  poison,, 
and  the  wrong  consisted  in  putting  a  label  upon  the  same- 
which  indicated  that  it  was  a  harmless  medicine;  whereas  in 
this  case  the  medicine  sold  was  not  a  deadly  poison,  and  no 
label  was  put  upon  it  which  was  calculated  to  deceive  any  one 
in  this  respect.  But  accompanying  this  medicine  was  a  pre- 
scription of  the  proprietor  stating  the  quantity  to  be  taken, 
and  the  evidence  tended  to  show  that  the  quantity  thus  pre- 
scribed contained  iodide  of  potash  to  such  an  extent  as,  when 
taken  by  the  plaintiff,  produced  the  injury  and  damage  com- 
plained of.  The  liability  of  the  plaintiff  in  error  to  the  per- 
son injured  arises,  not  by  contract,  but  for  a  wrong  committed 
by  the  proprietor  in  the  prescription,  and  direction  as  to  the 
dose  that  should  be  taken. 

We  can  see  no  difference  whether  the  medicine  was  directly 
sold  to  the  defendant  in  error  by  the  proprietor,  or  by  an  inter- 
mediate party  to  whom  the  proprietors  had  sold  it  in  the  first 
instance  for  the  purpose  of  being  sold  again.  It  was  put  upon 
the  market  by  the  proprietor,  not  alone  for  the  use  of  druggist^^ 
to  whom  they  might  sell  it,  but  to  be  used  by  the  public  in 
general  who  might  need  the  same  for  the  cure  of  certain  diseases 
for  which  the  proprietor  set  forth  in  his  label  the  same  was- 
adapted.  This  was  the  same  thing  as  if  the  proprietor  him-^ 
self  had  sold  this  medicine  to  the  defendant  in  error,  with  h\» 
instructions  and  directions  as  to  how  the  same  should  be 
taken.  In  all  the  cases  cited  by  the  plaintiff  in  error,  there 
is  no  case  in  which  the  proprietor  prescribed  the  doses  and 
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quantities  to  be  taken  of  the  medicine  sold  by  him.  If  this 
medicine  contained  the  iodide  of  potassium  in  sufficient  quan- 
tity to  produce  the  injurious  consequences  complained  of  to 
the  defendant  in  error,  and  if  the  same  was  administered  to 
him,  either  by  himself  or  any  other  person,  as  prescribed  in 
the  label  accompanying  the  medicine,  he  could,  in  our  judg- 
ment, recover  for  any  injury  he  may  have  sustained  on  ac- 
count of  the  poisonous  effect  thereof.  It  was  a  wrong  on  the 
part  of  the  proprietor  to  extend  to  the  public  generally  an  in- 
vitation to  take  the  medicine  in  quantities  sufficient  to  injure 
and  damage  persons  who  might  take  it. 

A  medicine  which  is  known  to  the  public  as  being  danger- 
ous and  poisonous  if  taken  in  large  quantities  may  be  sold  by 
the  proprietor  to  druggists  and  others,  and  if  any  person,  with- 
out more,  should  purchase  and  take  the  same  so  as  to  cause 
injury  to  himself,  the  proprietor  would  not  be  liable.  But  if 
the  contents  of  a  medicine  are  concealed  from  the  public  gen- 
erally, and  the  medicine  is  prepared  by  one  who  knows  its 
contents,  and  he  sells  the  same,  recommending  it  for  certain 
diseases,  and  prescribing  the  mode  in  which  it  shall  be  taken, 
and  injury  is  thereby  sustained  by  the  person  taking  the  same, 
the  proprietor  would  be  liable  for  the  damage  thus  sustained. 
These  proprietary  or  patent  medicines  are  secret,  or  intended 
by  the  proprietors  to  be  secret,  as  to  their  contents.  They 
expect  to  derive  a  profit  from  such  secrecy.  They  are  there- 
fore liable  for  all  injuries  sustained  by  any  one  who  takes  their 
medicine  in  such  quantities  as  may  be  prescribed  by  them. 
There  is  no  way  for  a  person  who  uses  the  medicine  to  ascer- 
tain what  its  contents  are,  ordinarily,  and  in  this  case  the 
contents  were  only  ascertained  after  an  analysis  made  by  a 
chemist,  —  which  would  be  very  inconvenient  and  expensive  to 
the  public;  nor  would  it  be  the  duty  of  a  person  using  the 
medicine  to  ascertain  what  poisonous  drugs  it  may  contain. 
He  has  a  right  to  rely  upon  the  statement  and  recommenda- 
tion of  the  proprietor,  printed  and  published  to  the  world;  and 
if,  thus  relying,  he  takes  the  medicine,  and  is  injured  on  account 
of  some  concealed  drug  of  which  he  is  unaware,  the  proprie- 
tor is  not  free  from  fault,  and  is  liable  for  the  injury  thereby 
sustained.  It  appears  from  the  analysis  made  by  the  chemist 
in  this  case  that  this  medicine  contained  twenty-five  grains 
of  .the  iodide  of  potash  to  two  tablespoonfuls  of  the  medicine. 
The  testimony  of  the  plaintiflF  by  witnesses  learned  in  the 
profession  of  medicine  was,  that  iodide  of  potash  in  this  quan- 
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tity  would  produce  the  effects  upon  a  person  using  it,  showa 
by  the  condition  of  the  defendant  in  error.  The  prescription 
accompanying  the  bottle  directed  the  taking  of  one  to  two 
tablespoonfuls  of  the  medicine,  and  this  was  done  by  the  de- 
fendant in  error,  and  he  was  thereby  greatly  injured  and  dam- 
aged. 

This  is  not  like  the  case  of  a  dangerous  machine  or  a  gun 
sold  to  a  person,  and  by  him  given  or  sold  to  another,  as  in 
Borae  of  the  cases  referred  to.  Mr.  Freeman,  in  his  notes  to 
the  case  above  referred  to  (Thomas  v.  Winchester,  6  N.  Y.  397, 
67  Am.  Dec.  455),  alludes  to  all  those  cases;  and  Mr.  Thomp- 
son, in  his  work  on  negligence,  refers  to  the  same  cases,  and 
they  are  there  fully  discussed. 

2.  The  plaintiff  in  error  further  insists  that  a  nonsuit 
should  have  been  awarded  in  this  case  because  the  evidence 
does  not  show  that  the  medicine  was  prepared  by  the  defend- 
ant. There  was  evidence  in  the  record  calculated  to  show 
that  it  was  so  prepared  by  the  defendant  (the  plaintiff  in 
error  here)  or  its  agents,  and  also  that  the  iodide  of  potash 
was  put  therein  by  the  defendant  or  its  servants  or  agents. 
There  was  sufficient  evidence  as  to  this  fact  to  send  the  case 
to  the  jury  for  them  to  find  what  was  the  truth.  So  we  think, 
upon  the  whole,  the  law  being  as  we  have  stated  it  to  be, 
that  there  was  no  error  on  the  part  of  the  court  in  refusing  to 
grant  the  nonsuit. 

3.  There  are  many  other  grounds  of  error  alleged  in  the 
motion  for  a  new  trial,  as  to  certain  charges  of  the  court  and 
refusals  to  charge,  but  looking  to  the  charge  of  the  court  as 
sent  up  and  made  a  part  of  the  record,  we  think  it  was  a  full 
and  fair  charge  upon  every  aspect  of  the  case,  stating  the  law 
as  we  understand  it;  and  as  we  have  frequently  determined, 
where  such  is  the  case,  the  court  need  not  charge  further, 
even  though  requested  to  do  so  by  either  party  to  the  case. 

4.  There  are  also  some  assignments  of  error  as  to  the  ad- 
mission and  rejection  of  testimony;  but  we  have  looked  into 
them,  and  are  satisfied  there  was  no  error  committed  by  the 
court  in  ruling  as  he  did.  Under  the  view  we  take  of  the  case, 
it  is  unnecessary  to  notice  further,  and  in  detail,  the  assign- 
ments of  error. 

Judgment  affirmed.  

Thb  case  of  Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am.  Dec.  45.5,  is 
the  leading  case  upon  the  liability  of  a  manufacturer  of  poisonous  drugs  who 
Bella  them  or  causes  them  to  be  sold  as  harmless.     See  also  Loop  v.  Liickjieid, 


Oct.  1889.]     MiLLEK  &  Co.  V.  Moore,  Sims,  &  Co.  329 

42  N.  Y.  351,  1  Am.  Rep.  543,  in  which  the  rule  as  laid  down  In  T^io-Dnsv. 
Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455,  ia  explained  and  distingnishe-i 
See  also  Norton  v.  Sewall,  lOd  Mass,  143;  8  Am.  Rep.  29S.  A  druggist  ia 
liable  for  damages  for  the  death  of  one  who  purchased  from  his  clerk  poison 
which  was  unlabeled,  and  drank  it  in  ignorance  of  itti  dangerous  effects: 
Otbome  v.  McMastera,  40  Minn.  103. 


Miller  &  Co.  v.  Moore,  Sims,  &  Co. 

[83  GSORGIA,  684.] 

Sals  and  Warrantt.  —  The  Desckiptive  Words  "No.  2  white  mixed 
com,  bulk,"  comprehend  quality  as  well  as  variety,  and  imply  a  war- 
ranty on  the  part  of  the  seller  as  to  both. 

Sales  and  Warranties. — Inspection  bt  the  BrYER  before  Accept- 
ance will  not  deprive  him  of  the  protection  of  a  warranty  as  to  latent 
defects.  If  a  car  of  corn  was  "false  packed,"  by  placing  sound  corn 
upon  the  surface  and  that  which  was  musty  some  two  feet  beneath,  the 
musty  corn  should  be  regarded  as  a  latent  defect,  and  the  purchaser  is  not, 
by  his  acceptance  of  a  car,  after  an  inspection  which  did  not  discover  the 
fraud,  precluded  from  subsequently  recovering  upon  a  warranty  that  the 
com  was  of  good  quality. 

Usage  Contrary  to  Law.  —  If  a  state  law  raises  a  warranty  in  favor  of  a 
purchaser,  he  cannot  be  deprived  of  its  benefits  by  showing  a  local  usage 
to  the  effect  that  one  who  receives  an  article  and  pays  for  it  is  deemed 
to  release  all  claims  for  defects  or  quality,  unless  he  ia  shown  to  have 
recognized  and  adopted  such  usage  in  his  own  business. 

Sales.  —  A  Defect  in  Quality  of  a  Part  of  an  Installment  of  prop- 
erty purchEused  does  not  entitle  a  purchaser  to  reject  a  subsequent  in- 
stallment, which  is  free  from  defects,  where  neither  party  shows  any 
intention  to  abandon  or  rescind  a  contract  of  purchase. 

Action  by  Moore,  Sims,  &  Co.  against  Miller  &  Co.,  relying 
upon  a  sale  of  thirty  cars  of  "  No.  2  while  mixed  corn,  bulk," 
to  be  delivered  at  Augusta  and  to  be  paid  for  after  arrival 
there  and  an  opportunity  for  inspection.  The  corn  was  de- 
livered in  installments  of  ten-car  lots,  and  one  of  these  lots 
<iefendant8  refused  to  take,  because  of  a  claim  made  by  them 
that  three  cars  in  a  prior  lot  had  been  "false  packed."  The 
plaintiffs  resold  the  ten  oar.'  which  the  defendants  thus  re- 
fused to  accept,  and  the  amount  realized  was  $178.77  less  than 
the  price  which  defendants  had  agreed  to  pay  therefor; 
and  in  making  the  sale,  plaintiffs  incurred  expenses  of  $25 
for  brokerage,  and  $9.39  for  exchange.  The  plaintiffs  sut-d  to 
recover  these  items,  aggregating  $213.16.  The  defendants  on 
their  part  claimed  that  the  plaintiffs  had  not  sold  the  ten  cars 
for  what  they  were  reasonably  worth  at  the  time  of  the  sale; 
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that  had  plaintiffs  made  proper  effort  they  would  not  have 
lost  anything  by  the  resale  of  the  ten  cars.  The  defendants 
interposed  a  counterclaim  for  $238.69,  based  upon  an  allega- 
tion that  three  cars  of  corn,  accepted  and  paid  for  by  them, 
were  afterwards  found  to  be  "  false  packed  "  and  to  contain 
corn  of  inferior  quality.  As  against  this  counterclaim,  the 
plaintiffs  insisted  that  the  acceptance  of  the  cars  was  a  waiver 
of  every  claim  for  defects  in  the  quality  of  their  contents, 
and  they  offered  evidence  that  it  was  the  custom  in  Augusta, 
after  corn  had  been  inspected,  delivered,  and  paid  for,  that 
the  sellers  were  no  longer  answerable  for  its  condition.  The 
court  instructed  the  jury  that  after  the  corn  had  been  in- 
spected, accepted,  and  delivered,  the  plaintiffs  could  not  be 
held  liable,  unless  they  were  guilty  of  fraud,  or  there  were 
latent  defects.  The  jury  returned  a  verdict  in  favor  of  plain- 
tiffs for  $153.17,  and  defendants  moved  for  a  new  trial,  and 
their  motion  being  overruled,  they  excepted. 

Foster  and  Lamar,  for  the  plaintiffs  in  error. 

/.  S.  and  W.  T.  Davidson,  for  the  defendants  in  error. 

Bleckley,  C.  J.  1.  The  descriptive  words  by  which  th& 
sale  was  made  were:  "  No.  2  white  mixed  corn,  bulk."  These 
words  comprehend  quality  as  well  as  variety,  and  import  a 
warranty  on  the  part  of  the  seller  as  to  both:  Corbin's  note  24 
to  2  Benjamin  on  Sales,  844;  Gould  v.  Stein,  149  Mass.  570; 
14  Am.  St.  Rep.  455;  Whitakerv.  McCormick,  6  Mo.  App.  114; 
Wolcott  V.  Mount,  36  N.  J.  L.  268;  13  Am.  Rep.  438;  38  N.  J.  L. 
496;  20  Am.  Rep.  425;  Bridge  v.  Wayne,  1  Stark.  504.  Nor 
will  inspection  by  the  buyer  before  acceptance  deprive  him  of 
the  protection  of  the  warranty  as  to  latent  defects:  Miller  on 
Conditional  Sales,  87,  94;  Biddle  on  Warranty,  sees.  Ill,  141;. 
Meickley  v.  Parsons,  66  Iowa,  63;  55  Am.  Rep.  261;  Jones  v. 
George,  61  Tex.  345;  48  Am.  Rep.  280;  Gould  v.  Stein,  149 
Mass.  570;  14  Am.  St.  Rep.  455.  Whether  Hight  v.  Bacon,  126 
Mass.  10,  30  Am.  Rep.  639,  and  Barnard  v.  Kellogg,  10  Wall. 
ii83,  are  consistent  with  this  rule  we  need  not  inquire,  since  we 
are  quite  certain  that  the  rule  prevails  in  Georgia,  however  it 
may  be  in  some  other  states:  Atkins  v.  Cohh,  56  Ga.  86. 

2.  Three  of  the  car-loads  of  corn  inspected,  accepted,  and 
paid  for  were,  as  the  evidence  pretty  clearly  shows,  "false 
packed."  Upon  the  surface,  the  corn  was  sound,  and  came  up 
to  the  description;  but  beneath,  beginning  at  a  depth  of  some 
two  feet,  the  corn  was  musty  and  "blue-eyed."    The  inspection 
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actually  made  penetrated  the  mass  a  foot  or  more  below  the 
surface,  and  the  defective  corn  was  not  discovered;  and  it  does 
not  appear  that  the  inspection  which  ought  to  have  been  made 
was  different  from  that  which  was  in  fact  made.  This  being 
so,  the  musty  and  "  blue-eyed  "  corn  packed  beneath  that 
which  was  sound  should  be  classed,  with  reference  to  the 
whole  carrload,  as  a  latent  defect.  The  difference  between 
patent  and  latent  is,  that  one  is  open  to  observation  by  ordi- 
Jiary  inspection,  and  the  other  is  not. 

3.  It  was  not  competent  to  vary  the  general  law  of  the  state, 
raising  a  warranty  in  favor  of  the  purchasers,  by  showing  a 
local  usage  in  Augusta,  operating  upon  the  corn  trade,  to  the 
effect  that  the  acceptance  of  corn  in  bulk,  and  paying  for  it 
after  inspection,  were  considered  as  waiving  or  releasing  all 
claim  upon  the  seller  to  answer  for  any  defects  of  quality. 
Doubtless  the  custom  is  binding  upon  those  who  have  recog- 
nized it  in  their  own  transactions,  and  thus  adopted  it  for  their 
own  dealings;  but  persons  who  have  not  done  so  are  entitled 
to  stand  upon  the  general  law:  Jones  on  Commercial  Contracts, 
sees.  122,  123;  Hatcher  v.  Comer,  73  Ga.  418;  Thompson  v.  Ash- 
ton,  14  John.  316;  Barnard  v.  Kellogg,  10  Wall.  383;  Yates  v. 
Pirn,  6  Taunt.  446.  A  vigorous  and  learned  opinion  to  the 
contrary  was  delivered  in  Snowden  v.  Warder,  3  Rawle,  101,  in 
which  case  Chief  Justice  Gibson  dissented. 

4.  A  defect  of  quality  in  the  three  car-loads  of  corn  did  not, 
under  the  circumstances,  entitle  the  purchasers  to  reject  the 
ten  car-loads  subsequently  tendered,  and  found,  upon  inspec- 
tion, to  come  up  to  the  terras  of  the  contract.  The  whole  pur- 
chase embraced  thirty  car-loads,  to  be  delivered  in  Augusta 
by  installments,  and  these  ten  were  a  part  of  the  thirty. 
Neither  before  nor  after  the  defect  was  discovered  in  the  three 
car-loads  was  there  any  intention  on  the  part  of  the  buyers 
or  the  sellers  to  abandon  or  rescind  the  contract.  On  the 
contrary,  even  after  the  ten  car-loads  were  rejected,  both  par- 
ties went  forward  in  the  performance  of  the  contract,  and  its 
full  performance  on  both  sides  seems  to  have  been  completed. 
The  right  to  rescind  was  neither  claimed  nor  exercised  as  to 
any  part  of  the  contract.  The  subject  will  be  found  dis- 
cussed with  more  or  less  breadth  in  the  following  authorities: 
Leake  on  Contracts,  654,  655;  2  Benjamin  on  Sales,  787,  note 
26;  Norringion  v.  Wright,  115  U.  S.  188;  21  Am.  Law  Reg. 
398,  notes;  Cahen  v.  Piatt,  69  N.  Y.  348;  25  Am.  Rep.  203; 
notes  to  Gill  v.  Benjamin,  54  Am.   Rep.  624;  Blackburn  v. 
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Reilly,  47  N.  J.  L.  290;  54  Am.  Rep.  159;  Myer  v.  Wheeler,  65 
Iowa,  390;  Mersey  etc.  v.  Naylor,  L.  R.  9  App.  C.  434;  and  see 
Georgia  Refining  Co.  v.  Augusta  Oil  Co.,  74  Ga.  497.  In  the 
present  case,  there  was  no  fraud  on  the  part  of  the  sellers- 
The  false  packing  was  not  their  work,  nor  was  it  known  to 
them.  They  had  purchased  the  corn  as  they  sold  it,  packed 
in  the  same  cars. 

6.  With  the  law  properly  applied  to  the  evidence  in  this 
case,  ag  we  understand  it,  the  plaintiffs  in  error  are  entitled 
to  recover,  for  the  breach  of  warranty,  their  damages,  properly 
measured,  for  the  defect  in  quality  of  the  damaged  corn  in 
the  three  cars  which  they  accepted  and  paid  for;  and  the  de- 
fendants in  error  (the  plaintiffs  below)  are  entitled  to  recover 
their  damages,  properly  measured,  for  the  refusal  of  the  pur- 
chasers to  accept  the  ten  cars  of  corn  which  ought  to  have 
been  accepted,  but  were  rejected  without  good  cause.  Which- 
ever party  has  the  largest  claim  on  this  basis  should  prevail 
when  the  case  is  tried  again,  unless  the  evidence  should  be 
materially  different  from  that  which  is  now  in  the  record  be- 
fore us. 

6.  When  the  broker  who  sold  the  ten  cars  was  under  cross- 
examination,  it  was  competent  to  ask  him  not  only  to  disclose 
the  amount  of  his  commissions,  but  whether  they  had  been 
paid  or  not.  These  commissions  were  sued  for  in  the  action 
which  was  on  trial,  and  though  they  could  be  recovered  if 
there  was  a  real  liability  to  pay  thera  incurred  by  the  plain- 
tiffs below,  the  payment  or  non-payment  might  throw  light 
upon  whether  that  liability  was  absolute  or  dependent  upon  a 
recovery  in  this  case.  If  the  witness,  as  broker,  had  an  inter- 
est in  the  recovery,  that  would  go  to  his  credit.  At  all  events, 
he  was  under  cross-examination,  and  the  right  to  sift  is  very 
broad:  1  Thompson  on  Trials,  sees.  406  et  seq. 

The  court  erred  in  not  granting  a  new  trial. 

Judgment  reversed.  

Sale  —  Warrantt.  — No  form  of  words  is  necessary  to  constitute  an  ex- 
press warranty  in  the  sale  of  chattels;  Kircher  y.  Conrad,  9  Mont.  191;  18 
Am.  St.  Rep.  731;  Hexter  v.  Bast,  125  Pa.  St.  52;  11  Am.  St.  Rep.  874,  and 
note.  The  sale  of  a  chattel  by  a  particular  description  is  a  warranty  that  the 
article  sold  is  of  the  kind  specified:  Fairbank  C.  Co.  v.  Metzijej;  118  N.  Y. 
260;  16  Am.  St.  Rep.  753.  A  sale  of  a  number  of  "bales  of  Ceara  scrap- 
rubber,  as  per  samples  of  second  quality,"  imports  a  warranty  that  the  goodj 
furnished  will  be  like  the  samples,  and  of  the  quality  designated:  Gould  v. 
aiein,  149  Mass.  570;  14  Am.  St.  Rep.  455.  A  sale  by  vendors  of  "all  the 
horn  chaius  they  manufacture  "  was  construed  to  mean  that  they  would  fur- 
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nish  to  vendee  the  articles  known  in  the  market  as  "  horn  chains,"  and  that 
they  should  be  of  good  workmanship,  and  of  a  fair,  merchantable  quality: 
Stoeat  V.  ShumxDay,  102  Mass.  365;  3  Am.  Rep.  471.  In  a  contract  for  the 
»ale  of  bams  described  as  "choice  sugar-cured  canvased  hams,"  the  words 
used  import  a  warranty  both  as  to  the  kind  and  quality  of  hams  to  be  fur- 
nished: Forcheimer  v.  Stevyxrt,  65  Iowa,  594;  64  Am.  Rep.  30;  cornpare 
Byan  v.  Utmer,  108  Pa.  St.  332;  56  Am.  Rep.  210.  A  sale  of  a  quantity  of 
cotton  in  bales,  "to  be  of  the  average  grade  of  middling,"  constitutes  a  sala 
with  a  warranty  that  the  cotton  shall  be  of  the  variety  and  quality  desig- 
nated: Love  V.  MiUer,  104  N.  C.  582. 

Sales  —  Caveat  Emptor.  —  EfiFect  of  the  buyer's  wamt  of  the  means  of  in- 
formation or  opportunity  for  inspection:  Note  to  Barnard  v.  Duncan,  90  Am. 
Dec.  427,  428.  In  Love  v.  Miller,  104  N.  0.  582,  where  M.  contracted  to  sell 
to  L.  a  quantity  of  cotton  in  bales,  "to  be  of  the  average  grade  of  middling," 
etc.,  it  was  held  that  the  fact  that  the  buyer  had  an  opportunity  to  inspect 
the  cotton,  and  did  inspect  some  of  it  at  the  time  of  its  delivery,  did  not,  in 
view  of  the  peculiar  character  of  the  article,  amount  to  a  waiver  of  the  war- 
ranty imported  by  the  words  of  the  contract  of  sale. 

Sales  —  Latent  Defects.  —  A  buyer,  discovering  a  latent  defect  in  an  arti- 
cle bought  by  sample,  for  a  particular  purpose,  after  the  article  has  been  de- 
livered, may  return  it  to  the  vendor:  Hudson  v.  Hooa,  77  Mich.  363;  but  h« 
most  act  with  promptness:  Fan-inyton  v.  Stmtli^  11  Mich.  550l 


CoSKERY    V.    NaQLB. 
[83  Georgia,  696.] 

Ihnkesfer's  LiABTLiTT  FOR  AcTS  OT  HIS  PokxER. — If  the  porter  of  a 
hotel  receives,  at  a  railway  depot,  checks  for  the  baggage  of  a  traveler 
who  intends  to  and  does  become  the  guest  of  the  hotel,  its  proprietor 
cannot  escape  liability  on  showing  that  the  duties  of  the  porter  were 
restricted  to  advertising  the  hotel  and  suggesting  it  to  strangers,  unless 
he  can  also  show  that  the  guest  was  aware  of  such  restriction. 

Innkeeper  becomes  Re.sfonsible  foh  his  Guest's  Baggage  from  -the 
Moment  the  Traveler  Conveys  It  to  the  Hands  of  a  Porter  of 
the  hotel,  though  the  latter,  in  the  presence  of  the  guest,  confidei  the 
check  for  the  baggage  to  a  transportation  company  to  be  taken  to  the 
hotel,  and  it  never  reaches  there,  if  the  guest  did  not  know  that  the  per- 
son to  whom  the  porter  delivered  the  check  was  not  a  representative  of 
the  hotel. 

Imnkeeper  Emplotino  a  Transportation  Compant  to  Furnish  an 
Omnibus  and  Wagon  to  receive  guests  of  the  hotel  at  a  railway  depot, 
and  to  transport  them  and  their  baggage  to  the  hotel,  is  liable  if  the 
baggage  of  a  guest  delivered  to  such  company  is  by  it  lost  before  reach, 
ing  the  hotel. 

Innkeeper,  Liabilitt  to  Guest,  when  Commences.  —  When  a  traveler 
arrives  at  a  depot  and  is  met  by  one  who  is  the  porter  of  an  inn,  who  in- 
dicates to  the  traveler  a  certain  conveyance  in  which  he  can  go  to  such 
inn,  and  the  traveler  delivers  to  him  his  baggage,  or  the  check  th»;refor, 
the  traveler  becomes  thereby  a  guest  of  such  inn  so  far  as  to  render  the 
proprietor  thereof  liable  for  the  safe-keeping  or  redelivery  of  the  bag- 
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gage;  the  liability  of  the  proprietor  commences  from  the  time  of  the 
delivery  of  the  baggage  or  check  to  the  porter.  Any  private  arrange- 
ment between  the  landlord  and  the  carrier  for  the  transportation  of  per- 
sons and  baggage  to  his  house  does  not  affect  the  traveler,  who  has  the 
right  to  assume,  without  any  knowledge  to  the  contrary,  that  such  car- 
rier is  in  fact  authorized  by  the  proprietor  of  the  house  to  safely  and 
securely  transport  himself  and  his  baggage;  and  when  a  loss  occurs  by 
by  the  negligence  of  such  carrier,  the  proprietor  of  the  house  is  liable 
to  the  traveler. 

W.  K.  Miller,  for  the  plaintiff  in  error. 
W.  H.  Fleming,  for  the  defendant  in  error. 

Blandford,  J.  The  plaintiff  was  met  at  the  depot  by  a 
porter  of  the  hotel,  who  wore  a  cap  with  the  name  of  the  hotel 
on  it,  and  who  cried  the  name  of  the  hotel,  and  he  was  shown 
by  this  porter  to  the  omnibus  which  was  to  take  him  to  the 
hotel.  He  delivered  to  the  porter  the  check  for  his  baggage, 
telling  him  that  he  was  anxious  to  have  it  promptly,  to  which 
the  porter  replied  that  it  would  come  right  along  in  another 
wagon.  The  porter,  in  the  presence  of  the  plaintiff,  gave  the 
check  to  another  man,  who,  according  to  the  plaintiff's  testi- 
mony, he  "  did  not  know  was  any  other  than  an  attache  of  the 
hotel."  The  plaintiff  had  stopped  at  the  same  hotel  about  a 
week  before,  at  which  time  this  porter  was  connected  with  the 
hotel  in  the  same  way,  and  when  he  intrusted  his  check  to 
him  on  this  occasion,  he  recognized  him  as  the  same  porter 
who  on  the  former  occasion  had  performed  similar  services  for 
him.  The  plaintiff  did  not  know  that  tiie  omnibus  or  the 
wagon  which  brought  the  baggage  was  run  by  another  per- 
son than  the  proprietor  of  the  hotel,  and  when  he  paid  his 
fare  on  the  former  occasion,  supposed  he  was  paying  it  to  the 
hotel.  The  omnibus  was  the  usual  mode  of  conveyance  from 
the  depot  to  the  hotel,  the  proprietor  of  the  hotel  having  agreed 
with  the  transfer  company  for  the  omnibus  and  wagon  to  run 
to  the  hotel,  and  one  of  the  omnibuses  had  the  name  of  the 
hotel  on  it.  He  was  taken  to  the  hotel  and  received  as  a 
guest.  The  valise  was  not  delivered  at  the  hotel.  It  was  de- 
livered by  the  railroad  company  to  the  holder  of  the  check, 
and  there  was  no  further  trace  of  it.  The  plaintiff  demanded 
it  of  the  hotel  proprietor,  and  was  then  told  by  him  that  the 
transfer  company  was  liable.  He  brought  suit  against  the 
hotel  proprietor  for  the  value  of  his  valise  and  its  contents, 
and  a  verdict  for  the  full  amount  was  rendered  in  his  favor. 

An  innkeeper   is  bound  to  extraordinary  diligence  in  pre- 
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serving  the  property  of  his  guests  intrusted  to  his  care:  Code, 
sec.  2117.  It  need  not  be  so  intrusted  by  actual  delivery: 
Code,  sec.  2118.  In  case  of  loss,  the  presumption  is  want  of 
proper  diligence  in  the  landlord.  Negligence  or  default  of  the 
guest  himself,  of  which  the  loss  is  a  consequence,  is  a 
sufficient  defense:  Code,  sec.  2120.  It  has  been  held  by  this 
court  that  "  where  a  hotel-keeper  sends  his  porter  to  the  cars 
to  receive  the  baggage  of  persons  traveling,  and  baggage  is 
delivered  to  the  porter,  and  the  traveler  becomes  the  guest  of 
the  hotel,  the  liability  of  the  innkeeper,  as  such,  for  the  bag- 
gage begins  on  the  delivery  to  the  porter,  and  continues  until 
redelivery  to  the  actual  custody  of  the  guest":  Sasseen  v. 
Clark,  37  Ga.  242. 

The  innkeeper  (who  is  the  plaintiflf  in  error  here)  seeks  to 
escape  the  effect  of  this  decision  by  evidence  that  the  porter 
in  the  present  case  was  not  authorized  to  receive  baggage, 
checks  for  baggage,  or  guests  at  the  depot,  his  duty  being 
simply  to  advertise  the  hotel  and  suggest  it  to  strangers.  We 
do  not  think  that  this  makes  any  difference  in  the  present 
case,  it  not  being  shown  that  the  plaintiff  knew  of  any  such 
limitation  upon  the  porter's  authority.  He  simply  knew  that 
he  was  the  porter  of  the  hotel,  —  a  servant  whose  duty  ordina- 
rily, as  the  name  implies,  is  to  carry  parcels  and  luggage. 
*'  Where  the  innkeeper  sends  his  carriage-driver  or  porter  to 
the  railroad  station  to  solicit  custom,  he  may  become  responsi- 
ble for  his  guest's  baggage  from  the  moment  the  traveler  con- 
fides it  to  the  driver's  or  the  porter's  hands":  Schouler  on 
Bailments,  269,  citing  Sasseen  v.  Clark,  37  Ga.  242;  Dickinson 
V.  Winchester,  4  Cush.  114;  50  Am.  Dec.  760.  In  the  latter 
case,  the  doctrine  of  respondeat  superior,  which  is  invoked  by 
the  defendant  here,  is  discussed  by  Shaw,  C.  J.,  and  the  dis- 
tinction made  that  while  the  innkeeper,  who  had  employed 
the  conveyance  of  another  to  meet  at  the  cars  and  carry  to 
his  hotel  passengers  who  should  choose  to  come  there,  might 
not  be  liable  if 'the  carriage-driver  had  negligently  run  over 
fomebody  in  the  street,  yet  he  would  be  liable  for  the  negli- 
gent loss  of  a  traveler's  baggage  by  the  carriage-driver,  where 
travelers  were  directed  by  him,  in  his  own  interest,  to  such 
conveyance;  and  he  would  be  estopped  to  deny  that  the  per- 
son thus  actually  employed  was  his  agent  for  that  purpose. 

"The  usages  of  travel,  together  with  the  vast  variety  of 
goods,  parcels,  and  baggage  which  are  customarily  carried  by 
travelers,  are  to  be  considered  in  determining  what  circum- 
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stances  will  charge  the  innkeeper  with  the  care  of  property 
coming  to  his  hotel.  Horses  and  carriages  are  properly  in^ 
trusted  to  the  hostler,  and  parcels,  to  the  agent  or  servant  ac- 
customed to  receive  them  ":  Edwards  on  Bailments,  sec.  460. 
Tlie  defendant  insisted  that  the  plaintiff  was  negligent  in 
having  failed  to  call  the  porter's  attention  to  the  fact  that  his 
valise  contained  valuable  jewelry  and  clothing;  and  in  sup- 
port of  this  position  we  are  cited  to  the  case  of  Fowler  v.  Dor- 
Ion,  24  Barb.  384.  On  examination,  it  does  not  seem  to  help- 
the  plaintiff  in  error  on  this  point,  and  seems  to  be  against 
him  in  another  respect.  The  plaintiff  in  that  case,  on  alight- 
ing from  the  train  at  the  depot,  gave  the  check  for  his  valise- 
to  one  Blake,  with  a  request  to  get  his  valise.  Blake  was  an 
employee  of  the  stage  line,  which  had  its  office  in  the  hotel, 
and  he  boarded  at  the  hotel,  and  with  the  knowledge  of  the- 
proprietor,  had  been  in  the  habit  of  soliciting  custom  for  the 
house.  Blake  got  the  valise,  returned  and  set  it  down,  and 
went  off  and  left  it,  in  order  to  attend  to  his  duties  with  the 
stage  company.  The  plaintiff',  who  saw  him  approaching^ 
with  the  valise,  but  did  not  see  him  set  it  down,  went  on  his- 
way  to  the  defendant's  hotel,  where  he  was  received  as  a  guest. 
He  had  said  nothing  to  Blake  evincing  an  intention  to  become- 
the  defendant's  guest,  but  simply  handed  him  the  check  and 
told  him  to  get  the  valise.  In  discussing  the  plaintiff's  dili- 
gence, the  court  says  **  he  was  not  bound  to  disclose  the  fact 
that  the  valise  contained  money."  The  court  adds:  "If  he 
thought  fit  to  intrust  a  man  in  the  situation  of  Blake  with  so- 
valuable  an  article,  it  would  seem  but  a  reasonable  exercise 
of  prudence  that  he  should  at  least  request  him  to  deliver  it 
to  the  hotel  without  delay."  The  evidence  shows  that  this- 
was  done  in  the  present  case.  As  to  the  authority  of  Blake  as 
agent  of  the  hotel,  the  court  below  in  that  case  charged  that 
"  if  Blake  was  in  the  actual  employment  of  the  defendants,  or, 
if  not  in  their  actual  employment,  was  acting  with  the  knowl- 
edge and  approbation  of  the  defendants,  in  such  a  manner  as 
to  induce  the  guests  of  the  defendants  to  believe  that  he  was 
their  servant,  they  were  liable  for  his  acts,  and  the  baggage 
received  by  him  of  the  plaintiff  was  within  the  custody  of  the 
defendant  as  an  innkeeper."  The  only  criticism  the  court 
made  upon  this  charge  was,  that  *'  the  judge  should  have 
gone  further,  and  submitted  to  the  jur}'  the  distinct  question 
whether  he  received  the  baggage  as  the  servant  of  the  defend- 
ants, which  fact,  as  the  charge  stands,  seems  to  have  benn 
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assumed;  but  there  is  no  exception  to  the  charge,  and  this  de- 
fect is  not  available  to  the  defendant." 

An  English  case  which  seems  in  point  is  the  following: 
Bather  v.  Day,  8  L.  T.  205  (1868).  The  plaintiff  arrived 
at  the  defendant's  inn  with  a  mare  and  gig,  which  were 
taken  to  a  stable-yard  some  distance  from  the  inn,  where  it 
was  customary  to  take  horses  and  vehicles  of  guests.  Oi)e 
Rowles,  who  acted  as  hostler  for  the  guests,  kept  this  stable, 
and  was  an  independent  livery-stable  keeper,  doing  business 
with  the  public  generally,  besides  the  guests  of  the  inn.  He 
received  no  wages  from  the  inn,  and  did  not  reside  there. 
While  the  plaintiff  was  temporarily  away  from  the  inn,  but 
while  the  horse  was  still  in  the  stable,  the  stable-keeper  negli- 
gently injured  the  horse.  The  plaintiff  sued  the  innkeeper, 
and  the  innkeeper  contended  that  the  rule  of  master  and 
servant  did  not  apply  so  as  to  make  her  responsible,  the  sta- 
bles not  being  hers,  but  the  stable-keeper's.  The  court  gave 
judgment  against  the  innkeeper,  and  the  court  of  exchequer, 
on  appeal,  affirmed  the  judgment,  holding  that  while  as  be- 
tween the  stable-keeper  and  the  innkeeper  the  stables  were 
not  under  the  innkeeper's  control,  yet  as  between  the  inn- 
keeper and  the  plaintiff,  they  were  the  stables  of  the  inn,  and 
the  stable-man  the  hostler  of  the  inn.  The  court  said:  "We 
cannot  enter  into  the  private  arrangement  between  the  keeper 
and  the  person  acting  as  her  '  master  of  the  horse.'  It  is 
the  apparent  relation,  and  not  the  private  one,  with  which  we 
have  to  deal.  The  respondent  was  a  guest,  and  the  horse  was 
*  taken  around  to  the  stables  in  the  usual  way,'"  etc. 

The  liability  of  an  innkeeper,  at  common  law  and  in  this 
state,  is  that  of  an  insurer.  We  know  that  this  is  a  harsh 
rule,  but  it  seems  to  have  been  the  policy  of  the  law  of  Eng 
land  —  which  was  adopted  by  this  state  —  to  hold  landlords 
and  proprietors  of  inns  or  hotels,  or  houses  kept  for  the  ac- 
commodation of  transient  guests,  wayfarers,  and  travelers,  to 
the  utmo.st  responsibility  and  liability  for  the  baggage  and 
goods  of  such  per.'^ons,  intrusted  to  their  care.  When  a  trav- 
eler arrives  at  a  depot,  and  is  met  by  one  who  is  the  porter  of 
an  inn,  hotel,  or  house  kept  for  the  purpose  above  stated,  who 
indicates  to  the  traveler  a  certain  conveyance  by  which  he  can 
go  to  such  place  or  not,  and  the  traveler  delivers  to  him  his  bag- 
gage, or  the  check  therefor,  the  traveler  is  tliereby  a  guest  of  such 
inn,  hotel,  or  house  so  far  as  to  render  the  proprietor  thereof 
liable  for  the  safe-k-^^ping  or  redelivery  of  the  same;  the  liability 
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of  the  proprietor  commences  from  the  time  of  the  delivery  of 
the  baggage  or  check  to  the  porter.  All  that  the  traveler 
must  do  is  to  assure  himself  that  the  person  representing  him- 
self as  such  porter  is  in  fact  the  porter  of  the  house.  Anv 
private  arrangement  between  the  landlord  and  a  carrier  for 
the  transportation  of  persons  and  baggage  to  his  house  docs 
cot  affect  the  traveler,  who  has  the  right  to  assume,  without, 
any  knowledge  to  the  contrary,  that  such  carrier  is  in  fact 
authorized  by  the  proprietor  of  the  house  to  safely  and  s  ■- 
curely  transport  himself  and  his  baggage;  and  when  loss 
occurs  by  the  negligence  of  such  carrier,  the  proprietor  of  the 
house  is  liable  to  the  traveler. 

And  this  rule  is  founded,  not  upon  the  fact  that  the  law 
gives  to  the  landlord  or  proprietor  of  the  house  a  lien  upon 
the  baggage  or  goods  committed  to  his  care,  but  upon  the  pol- 
icy of  the  law  that  such  should  be  the  liability  of  the  propri- 
etor. In  this  case  there  never  could  have  been  any  lien  of  the 
landlord  upon  the  baggage  at  the  time  the  loss  occurred,  but 
the  liability  of  the  landlord  was  the  same,  notwithstanding  no 
€uch  lien  existed.  The  lien  of  the  landlord  grows  out  of  the 
indebtedness  of  the  guest  for  his  board  during  his  stay  at  the 
house.  These  views,  we  think,  are  sufficiently  sustained  by 
the  authorities  above  referred  to. 

The  exceptions  which  have  been  taken  by  the  plaintiff  in 
error  to  the  charge  of  the  court  and  refusals  to  charge,  in  our 
•opinion,  are  immaterial  under  the  facts  of  this  case.  The 
Terdict  was  demanded  by  the  evidence  and  the  law,  and  the 
judgment  is  affirmed. 

The  Provisions  of  the  Code  of  Georgia,  referred  to  in  the  opiniou,  de- 
clare that  an  innkeeper  is  bound  to  extraordinary  diligence  in  preserving  the 
.property  of  his  guests  intrusted  to  his  care,  and  is  liable  if  it  is  stolen,  when 
the  guest  has  complied  with  all  reasonable  rules  of  the  inn:  Sec.  2117;  that  it 
is  not  necessary  to  show  actual  delivery  to  the  innkeeper.  Depositing  goods 
in  a  public  room  set  apart  for  such  articles,  or  leaving  them  in  the  room  of 
the  guest,  or  placing  a  horse  in  a  stable,  is  a  delivery  to  the  innkeeper:  Sec. 
2118;  and  that  in  case  of  loss,  the  presumption  is  want  of  proper  diligence  iu 
the  landlord:  Sec.  2120. 

In  the  case  of  Sasaeen  v.  Clark,  37  Ga.  242,  referred  to  in  the  principal  case, 
the  baggage  of  plaintiff  was  delivered  to  defendant's  porter  at  the  railway 
depot  in  Atlanta,  and  was  taken  to  the  hotel.  The  next  morning,  when  ii,u 
guests  left  the  hotel,  only  six  out  of  their  eight  trunks  were  brought  by 
the  porter  to  the  depot;  but  he  said  that  the  other  two  had  been  left  behind, 
what  he  would  return  to  the  hotel,  get  the  trunks,  have  them  checked,  and 
bring  the  checks.     He  did  not  do  so,  and  the  baggage  was  lost. 

The  witueaa  who  testified  in  behalf  of  the  innkeeper  stated  that  the  ]>ag- 
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Rage  was  brought  to  the  inn  ia  wagons  not  in  the  employment  of  the  house; 
that  it  was  not  counted  when  it  came  in,  nor  when  taken  out  the  next  morn- 
ing by  one  of  the  porters  of  the  hotel;  that  the  baggage  was  near  the  room 
■occupied  by  the  guest,  and  there  was  no  chance  for  it  to  be  removed  without 
the  knowledge  of  the  witness,  who  was  the  clerk  of  the  inukeeper;  that  no 
-complaint  was  made  of  the  loss  of  any  baggage  by  the  gu&tt  before  leaving 
the  hotel. 

There  was  a  verdict  and  judgment  in  favor  of  the  plaintiff,  and  the  appel- 
late court,  on  appeal,  in  considering  the  question  of  the  termination  of  the 
liability  of  an  innkeeper  for  the  goods  of  his  gue:it,  said:  — 

"The  beginning  and  the  termination  of  the  liability  of  an  innkeeper  for 
goods  of  his  guests  must  depend  upon  circumstances.  The  common  usage  of 
the  country  must  have  great  weight  in  all  such  cases:  Story  on  Bailments, 
eec.  478.  Where  the  goods  are  delivered  at  the  usual  places  for  such  gooils 
at  the  inn,  the  innkeeper  is  chargeable  with  them,  although  not  strictly 
within  the  inn:  Story  on  Bailments,  sec.  480.  It  matters  not  where  the  goods 
.are  deposited,  provided  they  are  placed  in  the  custody  of  the  innkeeper:  Ed- 
^vards  on  Riilments,  405.  The  responsibility  of  the  innkeeper  begins 
from  the  moment  he  receives  the  gnest,  with  bis  goods,  and  it  ends  when  the 
relation  between  him  and  the  guest  ia  dissolved.  The  privileges  and  re- 
sponsibilities of  the  innholder  are  reciprocal  and  dependent  upon  each  other, 
as  a  duty  upon  a  right.  For  this  liability  he  has  a  lien  on  the  g(KHls  in- 
trusted to  him.  Where  he  has  no  lien,  he  is  not  liable  as  an  innkeeper; 
and  he  has  a  lien  only  where  the  property  has  been  delivered  to  him  by  a 
traveler  or  gnest:  Edwards  on  Bailments,  407.  The  liability  of  the  inn- 
keeper for  the  goods  of  his  guests  intrusted  to  his  care  or  to  the  care  of  his 
servants  begins  from  the  time  the  goods  are  intrusted,  and  at  the  place 
where  the  innkeeper  usually  takes  charge  of  the  baggage  of  his  guests.  At 
our  railroad  depots  the  innkeepers  very  often  have  their  servants,  usually 
called  porters,  for  the  purpose  of  taking  charge  of  the  goods  of  travelers,  iu 
order  to  induce  them  to  become  guests  of  the  hoteL  A  traveler  delivers  his 
trunk  or  other  personal  property  to  one  of  these  servants,  to  be  taken  to  tlie 
hotel,  he  thereby  impliedly  contracts  to  become  a  guest  of  the  hotel  to  which 
the  servant  is  attached;  and  if  he  comply  with  such  implied  contract,  the 
liability  of  the  hotel-keeper  for  the  care  of  the  goods  begins  from  the  time  of 
the  delivery  to  bis  servant,  and  that  liability  continues  until  the  gi>ods  be 
again  delivered  to  the  actual  custody  and  control  of  the  guest.  And  if  the 
servant  of  the  innkeeper  take  charge  of  the  baggage,  goods,  eta ,  at  the  ho- 
tel, to  deliver  at  the  cars,  for  the  guest,  such  liability  continues  until  such 
delivery:  See  Richards  v.  Londonetc.  R.  R.  Co.,  7  Man,  AG.  839;  62  Rag.  Com. 
L.  837.  When  the  proof  once  shows  the  innkeeper  in  possf  ssion  of  and  liable 
for  the  baggage  of  his  guest,  it  devolves  on  him  to  show  such  facts  as  will  di^- 
charge  him  from  liability.  If  the  custom  be  to  deliver  at  the  cars,  or  if  he 
undertakes  to  do  so,  the  proof  should  show  a  compliance  with  saoh  under- 
taking." 


840  Dbysdale  v.  State.  [Georgia, 

Drysdale  v.  State. 

[83  Georgia,  744.] 
CKIMtNAti  fjAW —  SelJ- DEFENSE  AGAINST  VeNOEANCE  OF  HuSBAND.  — Adul- 
terer caught  in  or  immediately  after  an  act  of  adultery  by  his  para* 
mour's  husband  should  seek  safety  in  flight,  and  if  the  husband  should 
attack  him,  he  has  no  right  to  stand  his  ground  or  cut  to  repel  the  hus- 
band's attack  upon  him,  though  it  may  be  a  dangerous  attack. 

W.  T.  Gary  and  R.  L.  Pierce,  for  the  plaintiff  in  error. 
Boykin  Wright,  solicitor-general,  for  the  state. 

Bleckley,  C.  J.  1.  If  the  evidence  of  the  prosecutor  wa» 
true,  there  can  be  no  possible  doubt  of  the  correctness  of  the- 
verdict;  and  that  the  jury  believed  it  true  is  equally  certain, 
from  the  fact  that  they  rendered  a  verdict  based  upon  it. 
This  disposes  of  the  case  upon  its  actual  merits.  None  of  the 
errors  of  the  court  complained  of  could  have  misled  the  jury 
if  the  prosecutor  was  a  truthful  witness;  and  with  or  without 
errors,  the  jury  could  not  have  reached  a  verdict  of  guilty  had 
they  doubted  the  truth  of  his  testimony. 

2.  The  charge  of  the  court  complained  of  in  the  sixth  ground 
of  the  motion  for  a  new  trial  must  be  read  in  the  light  of  that 
testimony,  this  charge  being:  "  If  you  believe  the  prosecutor 
caught  the  defendant  and  his  wife  under  such  circumstancea 
as  led  him  to  believe  that  they  had  just  been  in  the  act  of 
cohabitation  or  were  about  to  cohabit  with  each  other,  then 
the  prosecutor  had  the  right  to  protect  his  marital  rights; 
and  if,  in  pursuance  of  such  an  object,  he  assaulted  the  de- 
fendant, and  the  defendant  shot  at  him,  with  the  intention  ta 
kill  him,  then  the  defendant  is  guilty  of  assault  with  intent  to 
murder."  There  was  no  evidence,  save  that  of  the  prosecutor, 
which  tended  to  show  that  the  defendant  and  the  prosecu- 
tor's wife  were  caught  under  circumstances  calculated  to 
induce  the  belief  that  they  had  just  been  in  the  act  of  cohabita- 
tion or  were  about  to  cohabit.  If  such  circumstances  ex- 
isted, they  were  undoubtedly  brought  about  either  by  the 
guilty  acts  of  the  defendant,  or  by  acts  on  his  part  done  with- 
out just  cause  or  excuse,  and  which  were  adapted  to  produce 
the  belief  that  he  was  engaged  at  that  time  either  in  terminat- 
ing or  in  beginning  criminal  communication  with  the  prose- 
cutor's wife.  The  charge  of  the  court  has  no  reference  to  any 
cohabitation  except  such  as  may  have  just  taken  place  or 
such  as  was  about  to  take  place  at  the  time  of  the  hostile 
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meeting;  and  we  take  the  law  of  such  a  situation  to  be  this; 
that  a  man  surprised  by  the  husband  immediately  after 
An  actual  or  immediately  before  an  intended  adulterous 
<;onnection  can  lawfully  defend  himself  against  the  hus- 
band's violence  by  flight  only,  or  at  least  by  means  short 
of  deadly.  He  cannot  stand  his  ground  and  shoot  or  cut 
to  repel  the  husband's  attack  upon  him,  though  it  may  be 
a  dangerous  attack.  Whatsoever  the  law  would  justify  the 
husband  in  doing  under  such  circumstances,  it  would  not 
justify  the  adulterer  in  preventing,  by  homicide  or  attempt- 
ing homicide;  perhaps  not  otherwise  than  by  making  his  es- 
cape. The  charge  we  have  quoted,  treated  as  a  general 
proposition,  is  inaccurate,  because  circumstances  which  would 
lead  a  husband  to  believe  that  a  man  has  just  been  engaged 
in  the  guilty  act,  or  is  about  to  engage  in  it,  would  not  deprive 
the  man  of  the  right  of  self-defense  on  the  spot,  unless  he  him- 
eelf  was  chargeable  with  giving  rise  to  such  circumstances  by 
his  own  improper  or  unjustifiable  conduct.  This  qualification 
fihould  have  been  introduced  into  the  charge;  but  its  absence 
in  this  particular  case  was  harmless,  inasmuch  as  the  evi- 
dence on  which  the  jury  must  have  based  their  verdict  showed 
that  it  was  the  improper  and  unjustifiable  conduct  of  the  ac- 
<;used  at  the  time  and  place  of  the  collision  which  brought  the 
circumstances  of  apparent  criminality  into  existence.  More- 
over, the  verdict  was  not  for  assault  with  intent  to  murder, 
but  only  for  unlawful  shooting. 

The  other  grounds  of  the  motion  for  a  new  trial  need  not 
bo  discussed,  inasmuch  as  none  of  them  are  sufficient,  under 
the  evidence  in  the  record,  to  warrant  the  grant  of  another 
trial.  As  we  have  already  said,  the  credibility  of  the  prose- 
cutor was  the  question  on  which  the  propriety  of  conviction 
■depended,  and  on  that  question  the  sagacity  of  the  jury  can 
be  fully  trusted. 

Judgment  aflSrmed.  

CmMiNAL  Law  —  Adultery  of  Wifb.  —  Where  a  hnsband  (liHcovers  his 
^ife  in  the  act  of  adultery,  and  strikes  her  with  intent  to  kill,  the  killing 
•will  be  murder:  Shufflin  v.  People,  62  N.  Y.  229;  20  Am.  Plep.  483;  but  it  ia 
manslaughter  merely  for  a  husband  to  kill,  on  the  spot,  one  taken  in  the  act 
-of  aiiultery  with  his  wife:  SUite  v.  Hamuel,  3  Jones,  74;  64  Am.  Dec.  696,  and 
note;  compare  Price  v.  State,  18  Tex.  App.  474;  51  Am.  Rep.  .122,  and  par- 
ticularly note  328-.330.  Adultery  being  only  a  misdemeanor,  one  who,  being 
caught  by  a  husband  in  adultery  with  his  wife,  resists  an  attack  made  npoii 
him  by  the  husband,  and  kills  him  to  save  his  life,  is  guilty  of  manslaughter, 
act  murder:  Seed  v.  State,  11  Tex.  App.  509;  40  Am.  Rep.  796. 


842  Phinizy  v.  Murray.  [Georgia, 

Phinizy  v.  Murray. 

[83  Georgia,  747.] 

COKPORATIOK.  —  PURCHASEE  OF  StOCK  OF  A  CORPORATION,  UPON  WhICH, 
BEFORK  ITS  DELIVERY,  A  DIVIDEND  IS  DECLARED,  has  DO  right  to  refnsa 
to  pay  for  the  stock  natil  the  seller  gives  lum  aa  order  on  the  corporatiuu 
for  the  payment  of  such  dividend.  If  by  law  he  is  entitled  to  the  divi- 
dend, such  an  order  is  unnecessary,  and  he  has  no  right  to  exact  it.  By 
insisting  upon  the  order,  and  refusing  to  make  payment  without  it,  the 
purchaser  rescinds  the  contract,  and  loses  his  right  both  to  the  stock  and 
to  the  dividend. 

CJoRPORATioiJS  —  Dividend,  to  Whom  Belongs.  —  If,  after  a  contract  is  made 
for  the  sale  of  shares  of  stock,  but  before  the  time  appointed  for  paying 
therefor,  a  dividend  is  declared,  the  purchaser  is  entitled  thereto  on  com- 
plying with  his  contract  to  purchase. 

J.  B.  Cumming  and  Bryan  Gumming^  for  the  plaintiff. 
Foster  and  Lamar,  and  T.  E.  Watson,  for  the  defendant. 

Bleckley,  C.  J.  The  contract,  as  alleged  in  the  declaration^ 
was,  that  on  the  27th  of  November,  1886,  the  defendant  agreed 
to  sell  to  the  plaintiff  fifty  shares  of  the  capital  stock  of  the- 
Georgia  Railroad  and  Banking  Company  at  the  price  of  $120 
per  share,  and  to  deliver  the  same  as  soon  as  the  defendant 
could  come  to  the  city  of  Augusta  and  make  delivery  of  the 
certificate  or  certificates  and  execute  a  power  of  attorney  to 
transfer  the  same.  The  breach  alleged  is,  that  on  the  4th  of 
December,  1886,  the  defendant  refused  to  deliver  the  shares, 
though  requested  by  the  plaintiff  to  do  so,  notwithstanding 
the  plaintiff  offered  and  was  ready  to  pay  the  price  agreed  on. 

The  evidence  shows  that  on  the  1st  of  December  a  dividend 
of  four  dollars  per  share  was  declared  by  the  corporation,  and 
that  on  the  3d  of  December  the  defendant  went  to  Augusta,. 
and  there  offered  to  execute  the  required  papers  for  transfer- 
ring the  shares  according  to  contract.  But  the  p]aintift''& 
brokers  refused  to  pay  for  the  stock  and  consummate  the 
transaction,  unless  the  defendant  would  also  execute  an  order 
for  the  dividend.  The  defendant  refused  to  execute  this  order,, 
claiuiing  that  the  dividend  belonged  to  him. 

Let  it  be  conceded  that  the  contract  to  sell  was  completed 
by  what  transpired  previously  to  the  time  tliat  tlie  dividend 
was  declared,  and  let  it  also  be  conceded  that,  as  an  incident 
thereto,  the  plaintiff  was  entitled  to  the  dividend,  as  would 
appear  to  be  the  case  from  the  authorities  cited  below.  Still,. 
the  broker,  as  representing  the  plaintiflf,  had  no  right  to  make 
the  settlement  of  the  claim   to  the  dividend   a  condition  of 
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receiving  the  stock  and  paying  for  it.  The  defendant  had  not 
collected  the  dividend,  as  was  done  by  the  seller  in  Currie  v. 
Whitej  45  N.  Y.  822.  And  if  a  right  to  it  passed  to  the  plain- 
tiff as  an  incident  of  his  purchase  of  the  stock,  the  plaintiff 
could  have  collected  it  from  the  corporation  without  an  order 
from  the  defendant,  either  in  his  own  name  or  by  using  the 
defendant's  name  as  holder  of  the  formal,  legal  title  for  his, 
the  plaintiff's,  use.  By  giving  timely  notice  to  the  corpora- 
tion, any  right,  legal  or  equitable,  which  he  had  in  the  divi- 
dend, might  have  been  protected:  Conant  v.  Seneca  Co.  Lanky 
1  Ohio  bt.  298. 

The  broker,  as  representing  the  plaintiff,  had  no  right  to  ex- 
act the  execution  of  a  document  not  contemplated  by  either 
of  the  parties  at  the  time  the  contract  was  entered  into  as  a 
condition  of  payment  for  the  stock,  inasmuch  as  transfer  and 
payment  wore  to  be  concurrent  acts.  He  could  very  well 
claim,  as  he  did,  that  the  dividend  belonged  to  the  plaintiff; 
but  he  could  not  make  the  settlement  of  a  dispute  on  that 
question  a  condition  of  completing  the  transaction,  the  com- 
pletion of  which  was  necessary  to  perfect  the  incidental  right 
which  he  claimed. 

The  defendant  was  no  party  to  the  declaring  of  the  dividend, 
and  the  act  of  the  corporation  in  declaring  it  cast  upon  him 
no  duty  to  execute  a  paper  in  carrying  out  or  completing  the 
contract  of  sale  which  he  had  made  with  the  plaintiff,  through 
the  broker,  that  he  had  not  expressly  or  impliedly  undertaken 
to  execute  when  the  contract  was  entered  into.  By  endeavor- 
ing to  introduce  this  new  term  into  the  contract,  and  by  stand- 
ing upon  it  as  a  condition  of  his  own  performance,  he  lost  any 
right,  not  only  to  the  dividend,  but  to  the  stock,  which  ho 
would  otherwise  have  had.  He  virtually  rescinded  the  con- 
tract by  electing  not  to  comply  with  it. 

The  verdict  was  right  in  its  effect,  whatever  errors  may 
have  been  committed  upon  trial.  The  following  authorities 
tend  to  show  that  had  the  plaintiff  complied  on  l)is  part  with 
the  terms  of  the  contract,  and  assuming  that  the  contract  had 
no  infirmity  by  reason  of  the  double  agency  of  the  broker,  his 
right  to  the  dividend  would  have  resulted  as  a  legal  incident: 
Black  V.  Ilomersham,  L.  R.  4  Ex.  24;  Harris  v.  Stevens,  7  N.  H. 
454;  Morawetz  on  Private  Corporations,  sees.  174-178;  2  Ad- 
dison on  Contracts,  sec.  661;  Cook  on  Stock  and  Stockholders, 
sec.  543. 

Judgment  af&rmed. 
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Corporations  —  Dividends,  to  Whom  Belong  — Divii^ends  belong  to 
the  owner  of  the  stock  at  the  time  they  are  declared,  although  they  are 
male  payable  at  a  future  date:  Hopper  v.  Sage,  112  N.  Y.  530;  8  Am.  St. 
Rep.  771.  Where  L.  contracted  before  July  3d  to  sell  shares  of  stock  to 
B.  at  B.'3  option,  to  be  accepted  by  July  16th,  on  which  day  the  stock 
was  actually  transferred  to  B.,  it  was  decided  that  a  dividend  upon  such 
stock,  declared  on  July  3d,  belonged  to  L.,  although  it  was  not  to  be  paid  un- 
til August  1st:  Bright  v.  Lord,  51  Ind.  272;  19  Am.  Rep.  732.  But  in  Bur- 
roughs v.  North  Carolina  R.  R.  Co.,  67  N.  C.  376,  12  Am.  Rep.  611,  it  is 
decided  that  a  sale  of  shares  of  stock  carries  with  it  dividends  that  are  de- 
clared thereupon,  provided  they  are  to  be  paid  at  a  day  subsequent  to  the 
transfer  of  the  stock. 


Seals  v.  Pie  rob,  Little,  &  Co. 

[83  Geokoia,  787.] 
CONVBTANCB     OtHBRWISB    PERFECT    IN     FORM    IS     NOT   CONVERTED    INTO   A 

Will  by  inserting  in  it  a  clause  declaring  that  it  is  to  go  into  effect 
after  the  death  of  the  grantor,  and  that  he  claims  the  right  to  hold  the 
land  so  long  as  he  lives. 

The  question  in  this  case  was,  whether  an  instrument  ex- 
ecuted by  Nancy  Copelan  to  H.  V.  Seals  was  a  conveyance  or 
was  testamentary  in  its  character.  The  instrument  in  ques- 
tion was  in  the  form  of  an  ordinary  warranty  deed,  except  that 
immediately  following  the  description  is  the  following  clause: 
"  This  deed  is  to  go  into  effect  after  the  death  of  said  Nancy 
Copelan,  of  the  first  part,  she  claiming  her  right  to  hold 
the  land  so  long  as  she  lives,  and  at  hor  death,  then  at  her 
death  all  the  franchises  and  right  which  she  hold  to  be  to  the 
party  of  the  second  part,  to  be  by  her  willed  or  conveyed  as 
the  party  of  the  second  part  may  elect."  The  trial  judge 
held  that  the  instrument  was  a  conveyance. 

R.  H.  Lewis  J  for  the  plaintiff  in  error. 

/.  A.  Harley,  for  the  defendant  in  error. 

Simmons,  J.  The  only  question  made  in  this  case  is,  whether 
the  paper  set  out  in  the  record  is  a  will  or  a  deed.  It  is  con- 
ceded on  both  sides  that  if  it  is  a  will,  the  property  is  not 
subject  to  the  execution,  and  if  it  is  a  deed,  it  is  subject.  The 
court  below  held  that  it  was  a  deed,  and  put  his  decision  upon 
the  case  of  White  v.  Hopkins,  80  Ga.  154.  We  agree  with  the 
court  below  that  the  case  at  bar  is  ruled  by  that  case. 

Judgment  affirmed. 


Oct.  1889.]       Seals  v.  Pierce,  Little,  &  Co.  345 

The  Principal  Camk  is  not  only  determined  npon  the  authority  of  WhiU  v. 
JToplins,  80  Ga.  154,  but  the  opinion  is  so  brief  that  a  reference  to  the  latter 
-case  is  essential  for  the  determination  of  what  was  decided,  and  an  exposi- 
tion  of  grounds  of  the  decision.  The  opinion  of  the  court  in  that  case,  so 
far  as  addressed  to  the  question  involved  in  the  principal  case,  was  as  fol- 
Jows:  — 

•'The  only  question  for  us  to  determine  in  this  case  is,  the  proper  construc- 
tion of  the  paper  offered  in  evidence  by  the  defendant  below,  and  ruled  out 
by  the  court  It  is  a  paper  in  the  nature  and  form  of  a  deed,  made  on  the 
11th  of  February,  1882,  between  Lemuel  Hopkins,  the  intestate  of  the  plain- 
tiff in  error,  and  Lewis  Hopkins,  both  of  Madison  County;  the  consideration 
of  the  deed  or  paper  being  for  the  services  of  Lewis  Hopkins,  his  wife  and 
children,  'in  taking  all  necessary  care  of  his  person  and  dwelling-house,  and 
<ioing  his  cooking,  washing,  and  other  necessary  things  to  be  done  in  house- 
keeping, taking  care  of  the  stock  on  the  plantation,  and  carrying  on  the  farm 
of  said  Lemuel  Hopkins,  and  making  all  necessary  repairs  on  the  same.'  Fur 
these  considerations,  the  deed  recites  that  he  has  '  granted,  bargained,  sold. 
aliened,  conveyed,  and  confirmed  unto  the  said  Lewis  Hopkins,  his  heirs  and 
-assigns,  all  that  tract  of  land  (107  acres,  described  in  the  instrument),  to  have 
and  to  hold  the  said  bargained  premises,  with  all  the  rights  and  appur- 
tenances thereunto  appertaining,  to  the  only  proper  use,  benefit,  and  behouf 
of  the  said  Lewis  Hopkins,  his  heirs,  executors,  administrators,  and  assigns, 
in  fee-simple,  subject  to  the  before-mentioned  services  of  the  said  Lewis 
Hopkins  and  his  wife  and  children,  and  the  title  to  the  above-described  tract 
of  land  to  still  remain  in  the  said  Lemuel  Hopkins  for  and  during  his  life- 
time, and  at  his  death  to  immediately  vest  in  the  said  Lewis  Hopkins  in  ca^e 
he  and  his  famil}'  faithfully  perform  their  part  of  the  contract;  but  in  chsc 
the  said  Lewis  Hopkins  and  his  family  and  his  wife  and  children  fail  to 
carry  out  their  obligation,  then  and  in  that  event  title  is  not  to  vest  in  said 
Lewis  Hopkins,  but  to  remain  in  said  Lemuel  Hopkins  and  his  heirs  and 
aiisigns.  And  the  said  Lemuel  Hopkins  the  said  bargained  premises  unto  the 
said  Lewis  Hopkins,  his  heirs,  executors,  and  administrators,  and  against  all 
and  every  person  or  persons,  shall  and  will  warrant  and  forever  defend,  by 
virtue  of  these  presents. ' 

"Signed,  sealed,  and  delivered  in  the  presence  of  two  witnesses,  one  of  them 
«  justice  of  the  peace. 

"  1.  The  question  is,  Is  this  instrument  a  deed  or  a  will?  lu  order  to  deter- 
«nine  that  question,  it  is  necessary  for  us  to  ascertain  the  intention  of  the 
maker,  if  we  can  do  so,  from  the  reading  of  the  whole  paper  together.  It  is 
the  duty  of  courts  to  construe  instruments  of  this  kind  in  such  manner  as  to 
oarry  out  the  intention  of  the  maker,  if  possible.  The  true  test  ta  determine 
-whether  the  instrument  is  a  deed  or  a  will  is,  whether  it  is  to  take  effect 
immediately,  or  to  take  effect  only  after  the  death  of  the  maker.  If  it  is 
to  take  effect  after  the  death  of  the  maker,  it  is  a  will;  if  it  is  to  take  effect 
immediately,  or  if  it  conveys  a  present  estate,  it  is  a  deed.  Taking  this  rule 
for  our  guidance,  let  us  look  at  this  instrument  and  determine  from  it  whether 
it  conveys  a  present  estate  and  is  to  take  effect  immediately,  or  whether  it 
is  to  take  effect  after  the  death  of  the  maker. 

"It  is  in  the  form  of  a  deed;  it  commences  as  deeds  ordinarily  commence, 
—  'This  indenture,' etc. ;  it  recites  a  valuable  consideration,  the  services  of 
T<ewis  Hopkins,  his  wife  and  children,  for  and  during  the  lifetime  of  the  said 
Lemuel  Hopkins,  in  taking  care  of  bis  person,  etc.;  and  for  these  services  he 
recites  that  be  has  granted,  bargained,  sold,  aliened,  conveyed,  and  coudruted 
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nnto  the  said  Lewis  Hopkins,  and  to  have  and  to  hold  the  said  barj^aiaed 
premises,  etc.;  it  then  warrants  the  title  to  the  lanil,  and  recites  that  it  was 
signed,  sealed,  and  delivered,  and  was  witnessed  and  attested  by  two  wit- 
nesses, one  of  them  a  justice  of  the  peace.  This,  in  our  opinion,  conveys  an 
absolute  title  from  the  grantor  to  the  grantee.  It  conveys  a  present  interest 
in  the  land,  and  takes  effect  immediately.  After  it  was  executed  it  was 
irrevocable  by  the  grantor.  He  would  have  had  no  legal  right  to  sell  the 
land  to  any  other  person,  because  the  estate  in  the  land  passed  out  of  him 
into  the  grantee  when  the  paper  was  executed  and  delivered. 

"But  it  was  argued  that  the  words,  in  the  habendum  clause,  'that  the  title 
to  the  above-described  tract  of  land'  should  'still  remain  in  the  said  Lemuel 
Hopkins  for  and  during  his  lifetime,  and  at  his  death  immediately  vest  in  tlie 
said  Lewis  Hopkins,'  etc.,  shows  that  it  was  not  to  take  eflfect  until  after  hia 
death.  We  do  not  agree  with  this  construction.  We  think  that  the  words 
used  in  the  habendum  clause  are  simply  a  reservation  of  a  life  estate  in  the 
grantor.  He  had  already  conveyed  the  title  to  the  land  to  the  grantee;  and 
he  could  not  pass  the  title  into  the  grantee  and  reserve  it  in  himself  at  the 
same  time.  It  was  competent  for  him  to  reserve  a  life  estate  in  the  land,  and 
to  retain  possession  of  the  same  until  his  death.  It  was  competent  for  him 
to  convey  an  estate  to  the  grantee  upon  a  condition  subsequent,  to  be  de- 
feated in  the  event  that  the  condition  was  not  complied  with.  These  words 
make  this  instrument  defeasible,  subject  to  be  defeated  upon  the  failure  of 
the  grantee  to  perform  his  part  of  the  contract.  To  give  the  paper  this  con- 
struction, the  whole  of  the  instrument  will  stand,  and  the  intention  of  the 
grantor  will  thus  be  carried  out.  To  construe  it  as  a  will,  the  intention  of 
the  grantor  would  be  defeated,  because  it  cannot  be  set  up  as  a  will,  having 
only  two  witnesses. 

"Upon  this  subject,  and  sustaining  these  views,  see  3  Ga.  460;  4  Ga.  75;  6 
Ga.  526;  15  Ga.  103;  60  Am.  Dec.  682;  29  Ga.  677;  22  Ga.  472;  22  Ga.  462; 
22  Ga.  491;  31  Ga.  720.  In  this  last  case  the  words  of  the  deed  were,  'do 
give,  grant,  and  convey '  certain  property,  '  to  have  and  to  hold  after  my 
<Ieath  the  aforesaid  property.'  It  was  held  'that  in  the  first  clause  there 
was  a  clear  gift  in  prcesenti,  and  that  the  words  '  after  my  death,'  in  the  haben- 
dum, may  be  construed  as  a  postponement  of  possession  and  enjoyment  of 
the  property  by  the  donees  until  after  the  donor's  death,  and  a  reservation 
of  an  estate  in  himself  for  his  lifetime;  and  thus  reconciled,  it  is  a  clear  gift 
in  "prcesenti.' 

"In  17  Ga.  234,  the  words  were,  'bargained,  sold,  and  conveyed,  and  by 
these  presents  do  bargain,  sell,  and  convey,  to  the  said  David,  his  heirs  and 
assigns,'  a  certain  negro  girl,  'to  be  delivered  to  the  said  David  at  my  death, 
and  not  before.'  This  was  held  'to  be,  to  all  intents  and  purposes,  a  sale 
for  a  valuable  consideration,  the  seller  reserving  to  himself  a  life  estate  in  the 
property.'    See  also  13  Ga.  515. 

"2.  If  this  position  should  be  deemed  untenable,  we  would  still  hold  the 
instrument  to  be  a  deed,  on  the  ground  that  these  words  in  the  Jiahendum 
clause  would  be  repugnant  to  the  first  part  of  the  deed,  or  the  granting 
clause.  'If  two  clauses  in  a  deed  be  utterly  inconsistent,  the  former  must 
prevail ':  Code,  sec.  2697.  *A  condition  repugnant  to  the  estate  granted  i» 
void':  Code,  sec.  2296.  The  condition  inserted  in  the  habendum  clause  of 
this  deed,  unless  construed  as  above,  is  certainly  inconsistent  with  the  first 
part  of  the  deed.  The  first  part,  as  we  have  shown,  clearly  conveys  the  title 
and  the  present  estate  in  the  land  to  the  grantee;  and  the  attempt  by  the 
grantor,  in  a  subsequent  part  of  the  deed,  to  retain  the  title  in  himself  is 
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inconsistent  with  the  first  part  of  the  deed,  wherein  he  had  already  conveyed 
the  title  oat  of  himself;  and  under  the  code,  the  former  must  prevail.  'If 
the  Iial>endtim  he  repugnant  to  the  premises,  it  shall  be  void;  as,  if  a  grant  be 
of  all  his  term  habendum  after  his  death,  the  habendum  will  be  void':  4 
Comya's  Digest,  392,  tit.  Grant,  E,  10.  'And  the  grantee  will  take  the 
estate  given  in  the  premises;  a  consequence  of  the  rule  that  deeds  shall  bo 
taken  most  strongly  against  the  grantor,  and  therefore  that  he  will  not  be 
allowed  to  contradict  or  retract,  by  a  subsequent  part  of  the  deed,  the  gift 
made  in  the  premises ':  32  Ga.  589.  Taking  either  view  of  the  case,  we  hold 
that  the  instrument  is  a  deed,  and  that  the  court  did  right  in  granting  a  new 
triaL     Judgment  affirmed." 


Swift  &  Co.  v.  Coker. 

[83  Georgia.  789.] 
Co-tenants  or  a  Right  of  Wat.  —  If  two  or  more  persons  are  co-tenants 
of  an  alley  which  is  subject  to  an  agreement  that  it  shall  be  used  for  no 
other  purpose  than  as  an  alley  for  the  mutual  benefit  of  the  owners  of 
the  property  on  each  side  thereof,  one  of  them  has  no  right  to  obstruct 
the  alley  by  building  a  wooden  frame  across  it,  and  putting  up  hooks 
and  slides  of  metal  to  hang  and  slide  beef  and  other  meat  on.  Nor  is 
the  right  of  the  other  parties  in  interest  to  enjoin  such  use  of  the  alley 
impaired  by  the  fact  that  they  are  not  damaged  thereby.  They  are 
entitled  to  stand  on  their  strict  legal  rights,  whether  they  are  damaged 
or  not. 

P.  L.  Mynatt,  for  the  plaintiffs  in  error. 

Hall  and  Hammond,  for  the  defendants  in  error. 

Simmons,  J.  The  trial  judge  did  not  err  in  granting  the 
injunction  complained  of  in  this  case.  Both  of  these  parties 
held  under  deeds  which  stipulated  and  agreed  that  the  land 
was  to  be  used  for  no  other  purpose  than  as  an  alley,  and 
that  it  was  to  be  kept  open  and  used  as  an  alley  for  the 
mutual  benefit  of  the  owners  of  the  property  on  each  side  of 
the  alley.  Under  these  covenants  in  the  deeds,  we  do  not 
think  that  the  defendants  had  any  right  to  obstruct  the  alley 
"by  building  a  wooden  frame  entirely  across  the  same,  and 
putting  up  hooks  and  slides  of  metal  to  hang  and  slide  beef 
and  fresh  meat  on,"  as  alleged  in  the  complainants'  petition. 
The  obstruction  seems  to  have  been  erected  by  upright  poets 
attached  to  the  walls  on  each  side  of  the  alley,  and  cross- 
beams running  from  one  post  to  another,  the  whole  length  of 
the  alley,  and  attaclied  to  these  cross-beams  was  the  slide, 
with  hooks  for  the  purpose  of  fastening  the  beef,  so  that  it 
could  be  carried  from  one  end  of  the  alley  to  the  other,  and 
etored  in  the  warehouse  of  the  defendants. 
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While  it  is  true  that,  under  the  law,  one  tenant  in  common 
has  a  right  to  use  the  whole  property  if  he  does  not  exclude 
his  co-tenant,  we  think  that,  under  the  covenants  in  these 
deeds,  this  structure  and  slide  were  not  the  kind  of  use  con- 
templated therein.  If  this  had  been  an  alley  dedicated  to  the 
public,  no  one  would  contend  that  he  had  a  right  to  erect  a 
structure  of  this  sort  therein.  While  the  alley  under  consid- 
eration is  not  a  public  alley,  under  the  covenants  in  the  deeds, 
we  think  the  same  principle  of  law  as  between  the  owners  on 
each  side  thereof  applies,  and  that  it  must  be  used  only  for 
the  purposes  mentioned  in  the  deeds.  One  tenant  in  common 
has  no  more  right  to  obstruct  it,  over  the  objections  of  the  other 
tenants,  than  he  would  have  to  obstruct  a  public  alley,  over  the 
objection  of  the  town  authorities.  Nor  do  we  think  that  the 
fact  that  the  plaintiffs  were  not  using  the  alley  at  the  time 
the  obstruction  was  erected,  and  therefore  were  not  damaged 
by  the  obstruction,  makes  any  difference  in  law.  The  plain- 
tiffs are  entitled  to  stand  on  their  legal  rights,  whether  they 
are  damaged  or  not,  and  to  object  to  the  alley  being  diverted 
from  the  use  for  which  it  was  originally  intended,  and  which 
was  stipulated  in  the  deeds. 

Judgment  affirmed.  

Easehbnt,  Obstrootion  ot — lyjUNonoir. — One  who  has  acquired  by 
grant  or  by  prescription  a  right  of  way  across  the  lands  of  another  may  en- 
join an  obstruction  of  or  interference  with  his  rights:  £ogerson  v.  Shepherd, 
33  W.  Va.  307i  Herman  v.  RoUrta,  119  N.  Y.  37. 


Gray  v.  Church. 

[84  Qkorgia.  125.] 
Partrership  —  AocouKTiNQ  BETWEEN  FiRMS.  —  Where  one  who  is  a  mem- 
ber of  two  firms  sells  the  goods  of  one  to  the  other  as  his  own  in  pay- 
ment of  his  pre-existing  debt,  each  firm  being  ignorant  of  his  connection 
with  the  other,  a  proper  mode  of  accounting  between  them  is  to  leave 
the  interest  of  such  party  in  the  purchase  price  of  the  goods  to  stand  as 
a  credit  on  his  account  with  the  buying  firm,  while  the  remainder  of  the 
purchase-money  is  to  be  paid  to  the  other  members  of  the  firm  thus  part- 
ing with  the  ownership  of  the  goods. 

W.  H.  Payne  and  R.J.  McCamy,  for  the  plaintiff  in  error. 

R.  M.  W.  Glenn,  W.  E.  Mann,  and  McCutchen  and  Shumate^ 
for  the  defendants  in  error. 
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Bleckley,  C.  J.  Wilson,  being  a  partner  with  Church  and 
Brother  in  the  ownership  of  certain  cattle,  sold  the  beef  from 
the  same  to  Gray  &  Co.,  of  which  firm  he  was  a  member. 
The  other  members  of  this  firm  did  not  know  that  he  was 
connected  with  Church  and  Brother  in  the  ownership  of  the 
beef,  nor  did  Church  and  Brother  know  he  was  a  member  of 
the  firm  of  Gray  &  Co.  He  was  indebted  to  the  purcliasing 
firm  at  the  time,  and  sold  the  beef  to  it  as  his  own  property, 
and  as  a  payment  upon  his  indebtedness.  Delivery  was  mado 
by  Church  and  Brother  to  an  agent  of  Gray  &  Co.  whilst  this 
ignorance  on  both  sides  existed,  and  credit  was  given  to  Wil- 
son in  his  account  on  the  partnership  books  of  Gray  &  Co.  for 
the  value  of  the  beef  at  four  and  one  half  cents  per  pound. 
The  firm  of  Gray  &  Co.  consisted  of  two  members  besides 
Wilson.  One  of  these  two  having  died.  Church  and  Brother 
brought  suit  against  the  survivor,  upon  an  account  for  the 
beef  at  five  and  one  half  cents  per  pound.  Being  still  igno- 
rant that  Wilson  was  connected  with  Gray  &  Co.,  they  joined 
him  as  a  plaintiff  in  the  action,  describing  him  as  a  partner 
with  themselves  in  the  contract  of  sale.  Afterwards,  they 
amended  their  declaration  by  striking  him  as  a  party  plain- 
tiff, inserting  him  as  a  party  defendant,  and  reducing  their 
claim  to  one  half  of  the  account  in  suit.  This  amendment 
was  not  objected  to,  and  a  trial  being  had  upon  the  declara- 
tion as  amended,  a  verdict  was  rendered  in  favor  of  the  plain- 
tiffs for  one  half  of  th.e  account.  A  new  trial  being  refused 
this  writ  of  error  was  brought. 

1.  Wilson,  a  common  member  of  two  firms,  the  one  selling 
and  the  other  buying,  misapplied  the  assets  of  the  former  by 
applying  them  to  his  own  debt  due  the  latter.  Of  this  misap- 
plication the  latter  had  notice  through  him.  His  knowledge 
was  its  knowledge.  After  the  beef  became  the  property  of  tiie 
purchasing  firm,  it  was  still  his  property  as  a  partner  in  that 
firm;  and  his  fraud  certainly  adhered  to  it  in  so  far  as  his  in- 
terest as  a  partner  in  that  firm  was  concerned.  Could  the 
partnership,  as  such,  acquire  a  pure  title  when  the  share  in 
that  title  of  one  of  the  partners  was  tainted  with  moral  fraud? 
'  We  think  not:  McClurken  v.  Byers,  74  Pa.  St.  405.  True,  he 
acted  in  equal  bad  faith  towards  his  copartners  in  this  firm 
by  concealing  the  title  of  the  selling  firm,  and  disposing  of 
the  beef  as  his  own,  but  this  concealment  deprived  them  of 
nothing,  only  the  gain  of  collecting  so  much  of  a  pre-existing 
debt  due  the  partnership  as  half  the  value  of  the  beef  repre- 


350  Blalock  v.  Waldrup.  [Georgia, 

sented.  They  parted  with  neither  money  nor  property  in  the 
transaction.  The  verdict  rendered  in  this  case  leaves  the  in- 
terest of  Wilson  in  the  beef  to  stand  as  a  credit  on  his  account 
with  Gray  &  Co.  This,  it  seems  to  us,  does  full  justice  be- 
tween the  two  partnerships  on  the  principles  of  natural  equity. 
We  see  not  how  a  more  righteous  result  could  be  reached, 
under  all  the  circumstances.  The  case  is  one  not  within  the 
range  of  ordinary  legal  remedies;  only  equitable  relief  could 
be  afforded,  and  that  has  been  administered  by  the  finding  of 
the  jury.  Had  Wilson  not  been  a  member  of  the  buying 
firm,  then,  according  to  some  authorities,  that  firm  would 
have  acquired  the  full  title  for  lack  of  notice  of  any  interest 
of  Church  and  Brother  in  the  ownership;  but  even  in  that 
case,  the  weight  of  authority  is  perhaps  the  other  way:  1 
Lindley  on  Partnership,  bottom  of  pages  272  et  seq.,  notes;  1 
Bates  on  Partnership,  sec.  410;  2  Bates  on  Partnership,  sees. 
1037, 1046;  Wise  v.  Copley,  36  Ga.  508;  McGhees  v.  McCutchen, 
82  Ga.  788;  Clarke  v.  Farrell,  80  Ga.  622. 

2.  It  was  urged  in  the  argument  that  the  evidence  showed 
that  the  market  value  of  the  beef  was  four  and  one  half  cents, 
not  five  and  one  half  cents,  per  pound.  This  is  probably  true; 
but  there  was  testimony  that  Wilson  named  the  latter  in  re- 
porting to  Church  and  Brother,  and  that  other  beef  had  been 
Bettled  for  by  Graj'  &  Co.  at  this  price.  Moreover,  the  differ- 
ence is  one  of  only  a  few  dollars  in  the  aggregate  of  the 
recovery,  and  is  too  inconsiderable  to  require  a  new  trial. 

Judgment  aflSrmed.  

Pabtnbrship.  —  One  partner  cannot  nse  the  firm  property  to  pay  off  his 
individual  debts:  Janney  v.  Springer,  78  Iowa,  617;  16  Am.  St.  Rep.  460,  and 
note;  Morrison  v.  Blodgett,  8  N.  H.  238;  29  Am.  Deo.  653;  note  to  Dob  v. 
HaUey,  8  Am.  Deo.  297. 


Blalook  V.  Waldrup. 

[84  aEOROiA,  146.] 

DiSQUALmoATlox  OF  JuDGK  —  RELATIONSHIP.  —  A  justice  of  the  peace, 
whose  wife  is  a  cousin  of  the  wife  of  a  party  to  the  action,  is  not  dis- 
qualified  to  sit  therein  on  the  ground  of  relationship.  The  justice  and 
the  party  in  such  case  are  not  related  by  affinity. 

JvRT  AND  Jurors  —  Right  to  Correct  Verdict.  —  Where  the  jury,  by 
mistake,  has  rendered  a  verdict  for  defendant,  and  the  mistake  is  im- 
mediately  discovered,  and  attention  called  to  it,  the  jury  may  retire  and 
correct  the  verdict,  so  as  to  make  it  stand  m  favor  of  plaintiff,  as  was 
originally  intended. 
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Action  on  a  pronjissory  note.  Judgment  for  defendant, 
and  plaintiff  appealed. 

A.  W.  File  and  A.  S.  Johnson^  for  the  appellant. 
/.  A.  Baker,  for  the  respondent. 

Blandford,  J.  The  question  in  this  case  is,  whether  a  jus- 
tice of  the  peace  is  disqualified  from  presiding  in  a  case  where 
one  of  the  parties  to  the  case  married  a  cousin  of  the  wife  of 
the  justice,  the  party  and  the  justice  not  being  otherwise  re- 
lated. It  is  insisted,  on  the  part  of  the  defendant  in  error, 
that  the  justice  and  the  plaintiff  in  error  are  related  within 
the  fourth  degree  of  affinity,  under  section  205  of  the  code, 
although  it  is  admitted  that  they  are  not  related  within  any 
degree  of  consanguinity. 

1.  A  husband  is  related  by  affinity  to  the  blood  relations  of 
his  wife,  and  the  wife  by  affinity  to  the  blood  relations  of  her 
husband,  but  not  otherwise  by  affinity.  Thus  two  persons 
who  are  not  otherwise  related  may  marry  two  sisters,  and 
these  persons  would  not  be  related  by  affinity  to  each  other, 
as  was  held  by  the  court  in  the  case  of  Deupree  v.  Dewprea,  45 
Ga.  414.  In  the  present  case,  the  justice  was  not  related  in 
any  respect  to  the  party,  and  hence  was  competent  to  preside 
in  the  case.  The  party  having  married  a  cousin  of  the  jus- 
tice's wife  was  not  thereby  brought  within  any  of  the  degrees 
of  consanguinity  or  affinity.  Had  the  party  married  the  jus- 
tice's cousin,  or  the  justice  married  the  party's  cousin,  he 
would  have  been  disqualified.  Nothing  of  that  kind  was  done 
in  this  case.  The  two  women,  the  wife  of  the  party  and  the 
wife  of  the  justice,  were  related  by  consanguinity;  but  this  did 
not  render  either  the  justice  or  the  party  related  in  any  degree 
whatever,  they  being  merely  the  husbands  of  these  cousins. 
The  husband  of  the  cousin,  who  was  a  party  in  this  case,  was 
related  to  the  wife  of  the  justice  by  affinity,  but  not  to  the 
justice;  and  while  the  justice  may  have  been  related  by  affin- 
ity to  the  wife  of  the  party,  he  was  not  related  by  affinity  to 
the  party  himself. 

The  court  below  sustained  the  certiorari,  upon  the  ground 
that  the  justice  was  disqualified  from  presiding  in  this  case. 
In  this  he  committed  manifest  error. 

2.  Another  ground  taken  in  the  petition  for  certiorari  was, 
that  the  jury  rendered  a  verdict  in  favor  of  the  defendant  for 
a  certain  sum  of  money,  which  was  the  sum  claimed  by  the 
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plaintiff  of  the  defendant;  and  when  that  verdict  was  re- 
turned, this  mistake  was  immediately  discovered,  and  the  at- 
tention of  the  jury  called  to  it,  and  they  retired  and  corrected 
it,  and  instead  of  rendering  a  verdict  for  the  defendant,  they 
rendered  it  as  they  should  have  done,  —  for  the  plaintiff. 
Judgment  reversed. 

Judge,  Disqualification  oj. —  As  to  the  disqualification  of  a  judge  on. 
account  of  his  relationship  to  one  of  the  parties  to  the  suit,  see  note  to  Moses 
V.  Julian,  84  Am.  Dec.  127.  A  judge  is  not  disqualified  by  affinity  front 
hearing  a  cause  in  which  his  wife's  sister's  husband  is  a  party:  Hume  v.  Cwn- 
mercial  Bank,  10  Lea,  1;  43  Am.  Rep.  290.  See  also  Patterson  v.  Collier,  7» 
Ga.  419;  58  Am.  Rep.  472. 


Sims  v.  East  and  West  Railroad  Company. 

f84  Qeorgia,  152.] 

Master  and  Servant  —  Uninstructed  Servant  Assumes  Ordinary  Risk» 
OF  his  Employment.  —  For  two  persons  of  competent  strength  to  load 
an  open  fiat-car  with  lumber  of  uniform  length,  breadth,  and  thickness, 
by  piling  the  same  in  parallel  tiers  one  after  another,  is  to  do  work 
which  common  laborers  can  perform  without  more  hazard  to  their  owa 
security  than  appertains  to  ordinary  manual  labor.  It  requires  ua 
special  skill  nor  antecedent  training,  and  therefore  a  youth  seventeen 
years  of  age,  who  engages  in  it  as  part  of  the  business  for  which  he  wa» 
employed  by  the  railway  company,  is  not  unduly  exposed  by  reasoa 
merely  of  being  left  uninstructed  in  the  mode  of  doing  the  work  and  un- 
warned beforehand  of  any  danger  attending  it. 

The  Plaintiff  having  been  Injured  by  Some  of  the  Lumber  Falling 
X7P0S  Him,  and  there  being  no  evidence  that  the  doing  of  such  work 
properly  was  dangerous,  or  that  he  did  not  know  how  to  do  it  properly, 
or  that  he  was  wanting  in  capacity  to  know,  and  nothing  being  alleged 
in  the  declaration  aa  to  any  defect  in  the  car  or  any  of  the  appliances,  the 
court  was  correct  in  granting  a  nonsuit. 

Action  to  recover  for  personal  injuries  caused  by  th& 
alleged  negligence  of  the  railroad  company,  by  whom  the 
plaintiff  was  employed.  Judgment  of  nonsuit,  and  plaintiff' 
appealed. 

Baker  and  Heyward,  for  the  appellant. 

M.  R.  Stansell  and  I.  F.  Thompson,  for  the  respondent. 

Bleckley,  C.  J.  The  grounds  of  liability  set  out  in  the  dec* 
laration  are  the  failure  of  the  company  to  warn  Sims  of  th& 
danger  of  the  work  assigned  to  him,  and  the  omission  to  give 
him  needful  and  proper  instructions  by  which  to  perform  it 
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eafely.  But  there  is  no  evidence  that  the  work  was  in  any  re- 
spect more  hazardous  than  that  of  ordinary  labor,  or  that,  if 
it  was,  he  did  not  know  how  to  do  it  safely.  He  was  a  wit- 
ness, but  said  not  a  word  going  to  show  either  that  he  was 
ignorant  of  any  danger  attending  the  work,  or  that  he  did  not 
know  how  to  perform  it  properly.  Several  other  witnesses  tes- 
tified, among  them  his  father,  none  of  whom  said  that  the 
work  was  dangerous  or  that  Sims  was  too  young  or  too  igno- 
rant to  understand  how  it  should  be  done.  There  is  no  evi- 
dence that  he  was  lacking  in  common  sense  or  in  the  ordinary 
capacity  of  a  youth  of  seventeen  years  of  age.  The  labor 
which  he  undertook  was  not  one  requiring  the  skill  of  an  ex- 
pert or  the  experience  of  a  practiced  hand  or  eye.  It  was  such 
work  as  any  common  laborer  of  his  age  is  capable  of  doing, 
just  as  much  so  as  to  plow  or  chop.  It  is  manifest  that  the 
injury  did  not  result  from  the  hazardous  nature  of  the  work, 
but  either  from  the  failure  of  Sims  to  execute  it  with  due  care, 
or  from  some  defect  in  the  car;  and  if  it  resulted  from  either 
of  these  causes,  there  could  be  no  recovery  in  the  present  ac- 
tion. For  if  it  was  his  own  carelessness  in  doing  ordinary  work 
suitable  to  his  age  that  brought  the  calamity  upon  him,  he 
must  take  the  consequences;  and  if  it  was  the  defective  condi- 
tion of  the  car,  that  is  not  embraced  in  the  declaration.  To 
recover  because  a  bad  car  was  furnished  upon  which  to  do  the 
work  would  be  to  recover  for  negligence  in  the  company  not 
alleged.  The  cause  of  action  as  set  forth  in  the  declaration 
not  being  proved,  and  there  being  no  evidence  from  which  the 
jury  could  infer  by  any  process  of  right  reasoning  that  it  was 
proved,  the  court  did  not  err  in  granting  a  nonsuit. 

The  question  that  the  work  was  not,  in  its  nature,  attended 
•with  any  extraordinary  hazard  or  danger  was  settled  when 
this  case  was  here  before:  East  and  West  R.  R.  Co.  v.  Sims,  80 
Ga.  807.  The  evidence  on  that  question  was  substantially 
the  same  then  as  now.  The  two  head-notes  prefixed  to  this 
opinion  sum  up  the  result. 

Judgment  affirmed.  

Mastrr  and  Sebvaht  —  AssuHPTiow  or  Risks  by  SKBVAirr,  —  A  senrant 
assumes  the  risks  ordinarily  incident  to  his  employment,  but  has  a  right  to 
expect  of  the  master  that  he  will  provide  safe  machinery,  tools,  etc.,  aud 
unless  the  servant  is  instructed  as  to  defects  therein,  he  cannot  b«  deemed 
to  have  asannied  the  risks  arising  therefrom,  nnlesa  the  danger  is  plainly  ap- 
parent: Hummel  v.  Dilvoorth,  131  Pa.  St.  509;  17  Am.  St  Rep.  827,  aud  note. 
Am.  8*.  Bep.,  Vou  XX. -2S 
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Sloan  v.  Price. 

[84  Geokgia,  171.] 
JuBOMKNTS  —  Re8  JUDICATA  —  Waiver  OK  EXEMPTION. — Where  Certain 
property  is  adjudged  exempt  from  execution,  and  released,  and  otlier 
property,  also  exempt,  is  subsequently  seized  in  another  suit  between 
the  same  parties  for  the  payment  of  the  same  debt,  a  waiver  of  exemp- 
tion may  be  set  up  to  subject  the  latter  property  to  the  payment  of  the 
debt,  although  such  waiver  might  have  been  and  was  not  set  up  nor  lit- 
igated in  the  first  suit. 

A.  W.  File  and  A.  8.  Johnson,  for  the  plaintiflf  in  error. 

/.  M.  Neelj  for  the  defendant  in  error. 

Bleckley,  C.  J.  The  judgment  from  which  the  execution 
issued  was  rendered  in  April,  1885.  A  levy  upon  certain 
mules  and  a  wagon  was  made  on  June  3d,  thereafter.  A 
claim  to  this  property  was  interposed  by  Mrs.  Sloan  on  June 
24th.  The  fieri  facias  was  amended,  and  the  levy  fell.  It  was, 
however,  levied  upon  the  same  property  on  August  8,  1885. 
The  claim  previously  interposed  seems  to  have  been  consid- 
ered as  applicable  to  the  new  levy,  and  a  trial  was  had  upon 
it  in  September,  1885,  the  result  of  which  was  a  judgment  by 
the  justice  of  the  peace  that  the  property  levied  upon  was 
not  subject.  That  ended  all  controversy,  so  far  as  the  mules 
and  wagon  are  concerned.  In  the  November  following,  the 
same  fieri  facias  was  levied  upon  1,630  pounds  of  seed-coUon. 
Mrs.  Sloan  interposed  a  claim  to  that,  which  was  tried  by  a 
jury,  and  the  cotton  was  found  subject.  Thereupon  sbe 
brought  a  writ  of  certiorari,  complaining  that  the  finding  was 
contrary  to  law  and  evidence.  Upon  the  hearing,  the  court 
overruled  the  certiorari,  and  she  excepted.  Her  claim  rested 
upon  proceedings  before  the  ordinary,  had  by  her  as  the  wife 
of  Sloan,  the  defendant  in  fieri  facias,  commenced  whilst  the 
first  levy  upon  the  mules  and  wagon  was  pending,  and  termi- 
nated by  the  approval  of  the  ordinary  on  July  18,  1885.  The 
exemption  embraced  the  mules  and  wagon  as  well  as  the  cot- 
ton, the  latter  being  claimed  as  exempt  whilst  it  was  a  grow- 
ing crop.  No  question  arises  in  the  present  case  as  to  whether 
it  could  be  claimed  as  exempt  at  that  stage,  but  it  may  be 
well  enough  to  refer  to  three  cases  on  the  subject,  which  are 
all  that  have  been  decided  up  to  the  present  time,  so  far  as 
we  are  aware.  These  cases  are  Tift  v.  Newsom,  44  Ga.  600; 
Cox  V.  Cook,  46  Ga.  301;  Clements  v.  Lee,  47  Ga.  625.  It 
is  yet  an  open  question  whether  a  growing  crop  can  be  seb 
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aside  as  personalty,  upon  a  claim  by  a  debtor  or  his  wife  as 
-exempt  property.  Upon  the  trial  of  the  second  claim  case,  to 
wit,  that  involving  the  cotton,  Mrs.  Sloan  introduced  her  ex- 
•emption  papers,  and  proved  that  she  had  introduced  them 
iipon  the  trial  of  the  former  claim, — that  which  involved  the 
mules  and  wagon.  Price,  the  plaintiff  in  fieri  facias,  replied 
to  them  by  introducing  the  note  dated  June  2,  1884,  on  which 
the  judgment  was  founded,  which  note  contained  a  waiver  in 
the  following  terms:  "And  each  of  us,  whether  maker  or  in- 
dorser,  hereby  severally  waives  and  renounces,  for  himself 
and  family,  any  and  all  homestead  or  exemption  rights  he 
may  have  under  and  by  virtue  of  the  constitution  or  laws  of 
the  state  of  Georgia  or  the  United  States  as  against  this  note 
or  any  renewal  thereof." 

It  further  appeared  that  this  note  was  not  put  in  evidence 
on  the  trial  of  the  former  claim,  and  that  its  introduction  upon 
the  latter  trial  made  the  only  difference  there  was  in  the  evi- 
dence on  the  two  trials.  The  claimant  contends  that  as 
this  note  might  have  been  introduced  on  the  first  trial,  and 
was  not,  the  judgment  finding  the  mules  and  wagons  exempt 
is  conclusive  not  only  that  they  are  not  subject  to  the  fien 
facias,  but  that  the  cotton  is  not  subject.  This  position,  it  is 
fiaid,  is  supported  by  the  case  of  Johnson  v.  Lovelace,  61  Ga. 
62;  but  that  case,  properly  understood,  is  no  authority  for  the 
position.  It  holds  that  "if  the  record  shows  that  the  same 
matters  might  have  been  litigated  in  the  former  action,  then 
the  fact  that  they  were  actually  decided  in  that  former  action 
may  be  proved  by  extrinsic  evidence."  Here  the  waiver  of 
the  exemption  might  have  been  litigated  in  the  former  claim, 
and  if  it  had  been,  the  judgment  would  have  been  conclusive 
upon  that  question  on  the  trial  of  the  latter  claim;  but  the  evi- 
dence shows  that  the  question  was  not  litigated  in  the  trial 
of  the  first  claim.  Therefore  it  remained  open  and  at  large: 
Freeman  on  Judgments,  sec.  253;  Cromwell  v.  County  of  Sac, 
M  U.  S.  351;  Davis  v.  Brown,  94  U.  S.  423;  Russell  v.  Place, 
94  U.  S.  606;  Howlett  v.  Tarte,  10  Com.  B.,  N.  S.,  813;  notes 
to  Cromwell  v.  County  of  Sac,  16  Am.  Law  Reg.,  N.  S.,  730. 
"One  who  brings  an  action  upon  one  demand,  or  several  con- 
nected demands,  and  attempts  to  support  his  whole  case,  will 
assuredly  be  barred  by  the  judgment  from  suing  again  from 
the  same  demand  or  any  one  or  all  of  the  connected  demands; 
4ind  he  will  find  no  escape  from  the  estoppel  by  offering  to 
«how  that  he  might  have  introduced  other  evidence  now  avail- 
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able  which  would  have  produced  a  different  result.  But  the 
evidence  not  used  in  the  first  action  may  be  used  in  another 
suit  upon  a  diflerent  demand,  though  that  demand  be  of  the- 
same  nature,  and  grow  out  of  the  same  transaction  as  the  on& 
first  sued  upon  ":  Bigelow  on  Estoppel,  130,  131. 

There  was  no  error  in  overruling  the  certiorari. 

Judgment  affirmed.  

Res  Judicata,  What  does  not  CoNSTrruTE.  —  When  one  pleads  former 
adjudication,  be  must  show  by  the  record,  or  by  evidence  almnde  con- 
sistent therewith,  that  the  cause  of  action  in  the  subsequent  suit  was  actii- 
ally  litigated,  or  might  have  been  under  the  pleadings  and  issues  of  the^ 
former  suit:  Haines  v.  Flinn,  26  Neb.  380;  18  Am.  St.  Rep.  785;  Jones  v. 
Vert,  121  Ind.  140;  16  Am.  St.  Rep.  379;  Bell  v.  MerrifieM,  109  N.  Y.  202; 
4  Am.  St.  Rep.  436,  and  note;  Fishhurne  v.  Ferguson,  85  Va.  321;  Solly  v. 
Clayton,  12  Col.  30.  Parties  to  a  suit  are  only  concluded  as  to  such  matters 
as  are  of  the  essence  of  the  cause,  or  so  involved  in  the  controversy  as  to 
render  a  decision  of  them  decisive  of  the  suit,  or  of  a  material  part  thereof*. 
Lorance  v.  PlaM,  67  Miss.  183;  Brungardt  v.  Leiher,  42  Kan.  206;  Quick  v. 
Brenner,  129  Ind.  364;  Warfield  v.  Warfield,  76  Iowa,  633;  Ocheltree  v.  Hill,. 
77  Iowa,  721;  Boston  B.  Co.  v.  Brown,  149  Mass.  422;  Woolsey  v.  Bohn,  41 
Minn.  235;  State  v.  Keokuk  etc  R'y  Co.,  99  Mo.  31;  Kemipner  v.  Comer,  73 
Tex.  196.  The  former  judgment  to  estop  the  parties  must  have  been  based 
on  the  merits  of  the  case;  Keokuk  etc.  R'y  Co.  v.  Donnell,  77  Iowa,  221;  Conn 
v.  Bernheimer,  67  Miss.  498;  State  v.  Jenkins,  70  Md.  472.  A  defendant, 
having  failed  to  set  off  a  cross-demand  in  an  action  upon  a  note  for  unpaid 
purchase-money,  is  not  precluded  by  the  judgment  rendered  in  that  suit 
from  availing  himself  of  the  benefit  of  such  set-off  in  a  subsequent  action 
against  him  to  enforce  the  vendor's  lien:  Weaver  v.  Broum,  87  Ala.  533.  A 
judgment  is  not  res  judicata,  when  rendered  against  one  who  from  want  of  in- 
terest cannot  maintain  the  action,  so  as  to  preclude  the  real  party  in  interest 
from  subsequently  bringing  and  maintaining  the  suit:  Moise  v.  Traynor,  29 
Neb.  594;  and  where  parties  to  a  suit  have  no  interest  in  a  portion  of  the  de- 
cree rendered  therein,  they  are  not,  in  a  subsequent  action,  bound  by  such 
portion  of  the  decree:  Pierce  v.  Early,  79  Iowa,  199.  A  judgment  cannct 
operate  aa  res  judicata  against  one  as  to  whom  a  proceeding  has  been  dis- 
missed before  rendition  of  judgment:  Ryan  v.  Heenan,  76  Iowa,  589;  for  only 
those  who  are  parties  at  the  time  of  judgment  are  bound  thereby:  Chase  v. 
Kay  nor,  78  Iowa,  449.  For  instances  of  what  does  not  constitute  res  judicata, 
see  note  to  Hawk  v.  Evans,  14  Am.  St.  Rep.  252;  note  to  Oayer  ▼.  Parker, 
8  Am.  St  Rep.  230,  231. 
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Care  v.  City  of  Conybrs. 

(84  Geosoia,  287.J 

Ohiminal  Law — Quarrelino,  Ccrsino,  and  Actino  Disorderlt — What 
DOES  KOT  Constitute.  —  A  party  charged  with  quarreling,  cursing,  an<l 
acting  otherwise  disorderly,  in  violation  of  an  ordinance,  cannot  be  con* 
victed,  when  it  appears  that  the  only  disorderly  conduct  of  which  Ita 
was  guilty  was  the  use  of  words  which,  though  vituperative  and  threat- 
ening, were  not  profane,  and  were  spoken  in  an  ordinary  tone  of  voice 
to  one  who  did  not  reply  thereto.  Such  words,  used  by  one  alone,  do 
not  constitute  a  quarrel,  nor  are  they  cursing,  when  it  is  questionable  if 
even  the  word  "dam"  was  used. 

Criminal  Law.  —  Jddqhent  Consignino  Person  to  Work  in  Chain- 
OANO  for  failure  to  pay  a  fine  imposed  for  the  violation  of  a  city  ordi* 
nance  is  void,  unless  expressly  authorized  by  statute. 

G.  W.  Gleaton^  for  the  plaintiff  in  error. 

/.  C.  Barton  and  J.  R.  Irwin,  for  the  defendant  in  error. 

Bleckley,  C.  J.  1.  The  charge  on  which  Carr  was  tried 
by  the  mayor  was  for  *'  quarreling,  cursing,  and  acting  other- 
wise disorderly."  It  may  be  assumed  that  the  city  had  a 
valid  ordinance  embracing  the  matters  of  this  charge,  as 
nothing  to  the  contrary  is  alleged  in  the  petition  for  certio' 
rari:  Phillips  v.  Atlanta,  78  Ga.  773.  The  evidence  upon 
which  the  mayor  founded  his  judgment  is  correctly  set  out  in 
the  official  report.  Did  that  evidence  establish  the  charge? 
It  shows  no  disorderly  conduct  on  the  part  of  Carr  otherwise 
than  by  the  use  of  words.  Did  his  vituperative  and  threaten- 
ing words  amount  to  quarreling?  They  were  spoken  in  an 
ordinary  tone.  Jones,  the  person  of  whom  they  were  spoken, 
and  to  whom  they  were  addressed,  made  no  reply.  There 
was  no  altercation,  dispute,  brawl,  or  angry  contest.  It  seems 
to  us  that  it  takes  two  to  make  a  quarrel;  that  a  quarrel 
cannot  be  ex  parte.  Certainly  so,  unless  the  speaker  utters 
his  words  in  a  loud  and  angry  tone.  Even  then  his  conduct 
would  be  better  described  as  disorderly  conduct  by  loud  and 
angry  speaking,  than  by  denominating  it  quarreling.  No 
xioubt  Carr  attempted  to  raise  a  quarrel,  but  the  attempt 
wholly  failed.  He  took  the  initiative,  but  the  other  party  de- 
<5lined  to  participate.  So  no  quarrel  ensued.  Was  it  proved 
that  he  cursed?  His  words,  as  repeated  by  Jones,  were,  that 
he,  Jones,  had  sworn  a  lie  on  him,  and  he  could  whip  him  in 
two  minutes;  that  he  told  a  lie  on  him  in  the  mayor's  court, 
and  he  could  whip  him  in  five  minutes.  As  repeated  by 
Smith,  the  marshal,  they  were,  that  Jones  swore  a  lie  on  him, 
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and  he  would  whip  him  if  it  took  him  ten  years;  that  he 
swore  a  "  dam  "  lie  on  him,  or  something  to  that  effect,  and 
he  could  whip  him.  The  marshal  seems  not  to  be  certain 
that  the  word  "dam"  was  used,  and  Jones,  who  seems  to 
testify  without  any  doubt,  makes  no  reference  to  any  such 
word.  We  think  the  sounder  conclusion  in  a  criminal  pro- 
ceeding would  be  that  the  word  was  not  used.  So  construing 
the  evidence  would  only  be  giving  the  accused  the  benefit 
of  the  reasonable  doubt  which  the  mind  ought  to  entertain  on 
the  question.  What  the  evidence  really  shows  is,  not  that 
the  accused  was  quarreling,  cursing,  or  acting  otherwise  dis- 
orderly, but  that  he  violated  section  4372  of  the  code,  by 
using  opprobrious  or  abusive  language,  tending  to  cause  a 
breach  of  the  peace.  But  of  that  offense  the  municipal  court 
had  no  jurisdiction,  nor  was  Carr  charged  before  the  mayor 
with  its  commission. 

2.  The  judgment  passed  by  the  mayor  was,  that  Carr  pay 
a  fine  of  ten  dollars  and  costs,  and  upon  failure  to  pay  the 
same,  that  he  work  in  the  city  chain-gang  for  twenty-five 
days,  and  then  be  discharged.  So  much  of  this  judgment  a& 
sought  to  enforce  the  payment  of  the  fine  by  consigning  the 
accused  to  the  chain-gang  was  unwarranted,  there  being  in 
the  charter  of  Conyers  no  express  grant  of  power  to  enforce 
the  payment  of  fines  by  such  means:  Brieswick  v.  Brunswick^ 
51  Ga.  639;  21  Am.  Rep.  240;  1  Dillon  on  Municipal  Corpo- 
rations, sec.  353;  Horr  and  Bemis  on  Municipal  Police  Ordi- 
nances, sec.  155.  In  Cobb  v.  Dalton,  53  Ga.  426,  the  power 
exercised  was  expressly  conferred.  True,  the  charter  of  Con- 
yers (Acts  of  1880-81,  p.  373),  besides  authorizing  the  use  of 
a  city  chain-gang,  adopts  section  786  of  the  code,  and  makes 
it  applicable  to  that  city. 

But  we  think  the  words  "  the  council  shall  have  power  ta 
make  and  pass  all  needful  orders,  by-laws,  ordinances,  resolu- 
tions, rules,  and  regulations  not  contrary  to  the  constitution 
and  laws  of  this  state,  and  to  prescribe,  impose,  and  enact 
reasonable  fines,  penalties,  and  imprisonments  in  the  county 
jail,  or  the  place  of  imprisonment  in  said  incorporation,  if 
there  be  one,  for  a  term  not  exceeding  thirty  days,  for  the  vio- 
lation thereof,"  confer  no  power  even  to  imprison  for  non-pay- 
ment of  a  fine,  much  less  to  use  the  chain-gang  as  a  conse- 
quence of  such  non-payment.  The  imprisonments  authorized 
are  to  be  for  the  violation  of  by-laws,  ordinances,  etc.,  and  not 
to  enforce  fines  for  such  violation.     Should  it  be  thought  that» 
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by  the  terms  of  the  terms  of  the  mayor's  sentence  we  are  re- 
viewing, the  chain-gang  is  not  used  to  collect  a  fine,  but  as  an 
alternative  punishment  for  the  offense,  we  answer,  that,  accord- 
ing to  the  case,  above  cited,  of  Brieswick  v.  Brunswick,  51  Ga. 
639,  21  Am.  Rep.  240,  such  a  construction  of  the  mayor's  sen- 
tence would  be  incorrect.  Moreover,  counsel  for  both  parties 
cited  us,  in  the  argument,  to  a  printed  copy  of  the  ordinances 
of  the  city  of  Conyers,  from  which  it  appears  that  alternative 
punishments  are  not  provided  for  by  these  ordinances,  or  by 
any  ordinance  of  the  city  applicable  to  this  class  of  offenses. 
We  think  the  judge  erred  in  refusing  to  sanction  the  applica- 
tion for  a  certiorari. 
Judgment  reversed. 

Criminal  Law — Cubsimo. — Profane  swearing  in  a  pnblio  place  and  in 
the  hearing  of  citizens,  continaed  for  five  minutes,  though  only  on  a  single 
occasion,  is  an  indictable  offense:  State  v.  Chrisp,  85  N.  C.  528;  39  Am.  Rep. 
713;  contra,  Oaines  v.  State,  7  Lea,  410;  40  Am.  Rep.  64.  To  make  profane 
swearing  a  nuisance,  the  profanity  charged  must  be  uttered  in  the  hearing  of 
divers  persons:  State  v.  Pepper,  68  N.  C.  259;  12  Am.  Rep.  637. 

Municipal  Cohporation,  Powkb  of,  to  Enforce  Ordinancb.  —  A  city 
has  no  power  to  punish  disobedience  of  its  ordinances  by  fiue,  imprisonnient, 
or  other  penalty,  unless  it  is  expressly  granted  by  its  charter:  State  v.  Bri'jht, 
38  La.  Ann.  1;  58  Am.  Rep.  155.  Compare  Port  Huron  v.  JeiJdnaon,  77 
Mich.  414;  18  Am.  St.  Rep.  409,  and  nota. 
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[M  Georgia,  304.] 

Master  aitd  Servant  —  Recovery  of  Wages.  — A  servant  wrongfully  dis- 
charged after  rendering  part  of  the  services  contracted  for  may,  by 
waiting  nntil  the  expiration  of  the  term,  bring  his  action  for  wages  as 
though  he  had  actually  performed  his  contract,  and  is  prima  fade  entitled 
to  recover  at  the  rate  stipulated  in  the  contract.  The  employer  may 
reduce  the  recovery  by  so  much  as  the  servant  did  earn,  or  could  by 
the  use  of  ordinary  diligence  have  earned,  in  other  employment  of  like 
kind.  The  burden  of  proof  to  establish  such  reduction  rests  upon  the 
employer. 

Exemptions  —  Wages.  — A  clerk  or  other  employee  wrongfully  discharged 
before  the  expiration  of  his  term  may,  upon  its  expiration,  bring  suit  to 
recover  the  wages  due  for  the  entire  term,  and  the  money  thus  recovered 
will  be  exempt  from  garnishment  as  though  earned  by  actual  service. 

Exemptions  —  Wages  ik  Hands  of  Sheriff  not  Liable  to  Sbizurb. — 
Money  recovered  as  wages  and  exempt  from  garnishment  while  in  hands 
of  the  employer,  is  also  exempt  from  seizure  by  other  process,  while  in  the 
hands  of  the  sheri£ 
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Garnishment.  John  A.  Bearden  sued  one  Hammond  to 
recover  $240  alleged  to  be  due  him  for  services  rendered  as 
clerk.  He  recovered  a  judgment  for  $134.80,  with  costs.  A 
fieri  facias  issued  on  this  judgment,  and  without  levy  Ham- 
mond paid  the  amount  of  it  to  the  sheriff.  At  the  time  of  this 
payment  the  sheriff  held  fieri  facias  of  Cox,  Hill,  and  Thomp- 
son against  Bearden,  with  notice  to  hold  all  money  belonging 
to  the  latter  coming  into  such  oflBcer's  hands,  to  be  applied  to 
these  fieri  facias.  Bearden  then  brought  suit  against  the 
sheriff,  and  Cox,  Hill,  and  Thompson,  to  recover  such  money 
in  the  hands  of  the  officer,  and  recovered  judgment.  The 
plaintiffs  in  error  appealed. 

Foster  and  Butler,  for  the  plaintiffs  in  error. 

Mc Henry  and  Mc Henry,  for  the  defendant  in  error. 

Bleckley,  C.  J.  The  facts  of  this  case  are  sufficiently 
stated  in  the  official  report.  By  the  code,  section  3554,  "  all 
journeymen  mechanics  and  day -laborers  shall  be  exempt  from 
the  process  and  liabilities  of  garnishment  on  their  daily, 
weekly,  or  monthly  wages,  whether  in  the  hands  of  their  em- 
ployers or  not."  Under  this  section,  it  has  been  several 
times  ruled  that  the  monthly  wages  of  a  clerk  are  embraced 
in  the  exemption:  See  cases  cited  in  Abrahams  v.  Anderson,  80 
Ga.  570;  12  Am.  St.  Rep.  274.  The  exemption  in  this  case  is 
resisted  on  two  grounds. 

1.  The  first  is,  that  the  money  paid  to  the  sheriff  by  Ham- 
mond on  the  fieri  facias  against  him  in  favor  of  Bearden  was 
not  wages,  but  damages  recovered  for  the  breach  of  a  contract 
of  employment  made  by  Hammond  with  Bearden  for  the 
services  of  the  latter  as  a  clerk.  It  appears,  however,  that 
although  Bearden  was  discharged,  he  brought  an  ordinary 
action  after  the  term  for  which  he  was  employed  had  expired, 
predicating  it  upon  an  open  account  for  a  balance  of  wages 
due  him  at  forty  dollars  per  month.  He  recovered  on  that 
action,  and  it  seems  well  settled  by  decisions  of  this  court  that 
the  action  was  well  brought  for  wages,  notwithstanding  he  was 
prevented  by  a  wrongful  discharge  from  actually  rendering 
the  services  sued  for:  Blun  v.  Holitzer,  63  Ga.  82;  Isaacs  v. 
Davies,  68Ga.  169;  Waxelhaum&  Co.  v.  Limberger,7S  Ga.43;  and 
see  Echols  v.  Fleming,  58  Ga.  156;  Newman  v.  Reagan,  63  Ga. 
755;  Howard  v.  Chamberlin,  64  Ga.  684;  Newman  v.  Reagan, 
65  Ga.  512;  Kennedy  v.  McCarthy,  73  Ga.  346.  The  state  of  our 
law  on  the  subject  seems  to  be  this:  that  where  a  servant  is 
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wrongfully  discharged  after  rendering  a  portion  of  the  services 
contracted  for,  he  can,  by  waiting  until  the  expiration  of  the 
term,  bring  his  action  for  wages  as  though  he  had  actually 
performed  his  contract,  and  will  prima  facie  be  entitled  to 
recover  wages  at  the  rate  stipulated  in  the  contract;  but  the 
employer  may  reduce  the  recovery  by  so  much  as  the  servant 
did  earn,  or  could  by  the  use  of  ordinary  diligence  have 
earned,  in  other  employment  of  like  kind,  the  burden  of  prov- 
ing the  facts  requisite  to  establish  such  reduction  being  upon 
him,  the  employer.  The  doctrine  of  constructive  service 
recognized  by  Lord  EUenborough  in  Oandell  v.  Pontigny^  4 
Camp.  375,  still  prevails  in  Georgia,  and  as  to  overseers  is  ex- 
pressly recognized  by  the  code,  section  2217,  though  the  doctrine 
seems  to  be  generally  denied,  or  at  least  doubted,  as  sound 
law  both  in  England  and  this  country:  2  Chitty  on  Contracts, 
355;  Smith  on  Master  and  Servant,  188-196;  Wood  on  Master 
and  Servant,  sec.  127,  p.  254;  Schouler  on  Domestic  Relations, 
sec.  472;  Macdonald  on  Master  and  Servant,  193, 194;  Smith's 
Lead.  Cas.  45,  46,  in  notes  to  Cutter  v.  Powell.  Abiding  by 
our  own  cases,  we  hold  that  the  suit  in  question  was  for 
monthly  wages,  and  that  the  money  collected  as  a  consequence 
was  compensation  realized  upon  a  contract  for  services  as  a 
clerk.  Whether,  if  the  suit  and  recovery  had  been  for  dam- 
ages for  the  breach  of  such  a  contract  by  discharging  the 
clerk,  the  money  would  have  stood  in  lieu  of  wages,  and  thus 
have  been  exempt  from  garnishment  by  an  equitable  con- 
struction of  the  statute,  we  need  not  consider. 

2.  The  second  ground  of  resistance  to  the  exemption  claimed 
is,  that  the  statute  is  confined  to  garnishment,  and  does  not 
operate  unless  the  fund  is  brought  into  court  by  that  process. 
Here  garnishment  was  not  used,  but  the  payment  was  made 
voluntarily  by  the  employer  to  the  sheriff  upon  the  judgment, 
and  fieri  facias  in  favor  of  the  clerk.  True,  the  letter  of  the 
statute  is  confined  to  garnishment;  but  the  substantial  matter 
contemplated  by  the  legislature  was  the  exemption  of  wages 
from  seizure  by  the  laborer's  creditors,  and  garnishment  was 
specified  particularly  only  because  it  was  the  usual  means 
of  making  such  seizures.  In  this  instance,  the  creditors  at- 
tempted to  make  it  through  a  rule  against  the  sheriflF,  brought 
by  the  clerk  himaelf,  and  to  which  they  caused  themselves  to 
be  made  parties.  We  think  that  if  they  could  not  reach  the 
fund  by  garnishment,  they  could  not  do  it  by  using  a  rule  as 
&  substitute  for  garnishment.     As  the  fund  was  exempt  while 
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in  the  hands  of  Hammond,  his  payment  of  it  to  the  sheriflf 
was  equivalent  to  paying  it  to  the  plaintiff,  Bearden.  The 
Bheriff  was  the  agent  appointed  by  law  to  receive  it  for 
Bearden,  and  it  is  no  more  subject  to  be  taken  from  the  sher- 
iff than  it  would  be  from  any  other  agent  who  had  received  it 
in  behalf  of  Bearden.  Though  it  had  not  actually  reached 
him,  it  was  on  its  way  to  his  hands.  Had  the  money  been 
brought  in  by  garnishment,  Bearden  could  have  withdrawn  it 
by  rule  against  the  sheriff:  Curran  v.  Fleming^  76  Ga.  98.  We 
think  it  makes  no  difference  that  it  was  brought  in  by  other 
means. 

Judgm-SQt  affirmed. 

Master  and  Servant  —  Rights  of  Servant  Wrongpullt  Discharged. 
—  A  contract  of  hire  for  a  specified  term  being  broken  by  the  master,  the 
eervant  may  recover  damages  for  the  breach:  Litchensteiny.  Brooks,  75  Tex. 
196;  but  the  servant  must  make  an  eflfort  to  obtain  employment  elsewhere: 
/J/ncry  V.  Steckel,  126  Pa.  St.  171;  12  Am.  St.  Rep.  857,  and  note  859,  860; 
&imon  V.  Allen,  76  Tex.  398;  still  he  need  not  accept  employment  of  a  sub- 
Btantially  different  character:  Hinchcliffe  v.  Koontz,  121  Ind.  422;  16  Am.  St. 
Rep.  403.  In  Keidy  v.  Long,  71  Md.  385,  where  one  employed  for  a  year  at 
a  specified  salary,  payable  monthly,  was  discharged  before  the  expiration  of 
two  months,  and  having  received  a  month's  wages,  sued  for  and  recovered 
judgment  for  her  services  up  to  the  date  of  her  disciiarge,  it  was  decided 
that  she  could  not  afterwards  sue  for  a  breach  of  the  contract.  Tiie  burden 
of  proof  is  upon  the  master  to  show  that  the  servant  could  have  procured 
other  employment:  Cincinnati  etc.  R'y  Co.  v.  Lutes,  112  Ind.  276;  Emery  v. 
Steckel,  126  Pa.  St.  171;  12  Am.  St.  Rep.  857. 

Exemptions,  What  is  Included  in.  —  A  judgment  for  the  wrongful  con- 
version of  exempt  property  is  itself  exempt:  Below  v.  Bobbins,  76  Wis.  600; 
ante,  p.  89,  and  note.  But  see  Burke  r.  Hance,  76  Tex.  76;  18  Am.  St. 
Rep.  28. 


Rhodes  v.  Georqia  Railroad  and  Banking  Co. 

[84  Geobqia,  S20.] 
Mastbk  and  Servant  —  Negligence  of  Infant.  —  Whether  a  boy  thirteen 
years  of  age,  who  voluntarily  assumes  to  assist  the  servants  of  a  rail- 
road company,  at  their  request,  in  moving  a  loaded  car,  without  the 
knowledge  or  consent  of  the  company,  and  while  thus  engaged  places 
himself  in  a  dangerous  place,  in  consequence  of  which  he  is  killed,  is 
guilty  of  negligence  is  for  the  jury  to  determine  from  the  evidence.  If 
he  had  sufficient  capacity  to  know  the  distinction  between  good  and  evil, 
and  to  protect  himself,  he  would  be  responsible  for  his  conduct,  and 
there  could  be  no  recovery;  and  if  he  did  not  have  sufficient  capacity^ 
there  might  be  a  recovery,  if  the  jury  believed  the  company  was  negli> 
gent. 
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NsciLiOENCB  —  Re-sponsibilitt  op  Infants.  — An  infant  under  the  age  of 
ten  years  prima  facie  does  not  have  sufficient  capacity  and  knowledge 
to  make  him  responsible  for  hia  conduct  and  acts,  and  capacity  must  be 
shown.  An  infant  who  has  arrived  at  the  age  of  fourteen  years  prima 
/acie  has  such  capacity,  and  want  of  it  must  be  shown.  Between  the 
ages  of  ten  and  fourteen,  the  infant  must  be  shown  to  have  had  capacity 
to  comprehend  and  avoid  danger,  before  he  can  be  held  responsible  for 
his  acta.  The  question  ia  then  for  the  jury,  and  not  for  the  court,  to 
determine. 

Master  and  Servant  —  Volcnteer  not  Fellow-servant.  —  A  person  who 
voluntarily  assumes  to  assist  the  servants  of  a  railroad  company,  at 
their  request,  in  moving  a  loaded  car,  without  the  knowledge  or  consent 
of  the  company,  ia  merely  a  volunteer,  and  not  •  fellow-aervant  with 
them. 

Master  and  Servant —  Who  ark  not  Fellow-servants.  — To  constitut« 
a  servant,  there  mast  be  some  contract,  or  some  act  on  the  part  of  the 
master,  which  recognizes  the  person  as  a  servant,  either  express  or  im- 
plied, and  a  person  who  assists  the  servant  of  another,  either  gratui- 
tously or  at  the  request  of  such  servant,  in  an  emergency,  cannot  recover 
from  the  master  on  account  of  the  negligence  or  misconduct  of  suoh  ser- 
vant. 

Foster  and  Butler,  for  the  plaintiff  in  error. 

/.  B.  Cummingf  and  Billups  and  ilfusftn,  for  the  defendant 
in  error. 

Blandpord,  J.  The  plaintiff  in  error  brought  his  action 
against  the  defendant  in  error  to  recover  damages  for  the 
liomicide  of  his  eon,  and  the  following  is,  in  substance,  the  dec- 
laration filed  by  the  plaintiff:  On  the  eighth  day  of  October, 
1887,  William  Rhodes,  the  son  of  plaintiff,  thirteen  years  old, 
was  asked  by  one  Andrew  Love,  an  employee  of  the  defendant, 
to  assist  in  the  movement,  by  hand,  of  a  loaded  car  of  defend- 
ant, it  being  the  business  of  said  Andrew  Love  to  move  cars 
as  this  one  was  being  moved.  This  car  was  being  shoved  by 
hand  along  the  side-track  of  the  defendant  at  its  depot  at 
Madison.  In  response  to  said  request,  the  said  William 
Rhodes  joined  defendant's  employees  and  other  perpons,  who, 
like  himself,  had  been  asked  to  assist,  at  the  rear  end  of  the 
car.  He  endeavored  to  help  push  it  along  the  side-track  in 
the  desired  direction.  There  not  being  sufficient  room  not 
occupied  by  others  for  him  to  get  to  the  car  so  as  to  make 
his  efforts  effective,  "  an  agent  and  employee,  seeing  this,  di- 
rected him,  the  said  William,  to  go  in  front  of  said  car,  where 
there  was  no  other  person,  and  to  lend  his  assistance  by  pull- 
ing. In  obedience  to  said  direction  or  request,"  the  said 
William  Rhodes  went  to  the  front  of  the  car,  and  seizing  a 
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round  of  the  ladder  attached  thereto,  commenced  pulling. 
Other  persons  were  behind  the  car  and  on  each  side  pushing, 
and  he  alone  in  front  pulling,  and  entirely  out  of  sight  of  all 
the  agents  and  employees  of  the  defendant,  and  of  the  other 
persons  engaged  in  moving  the  car.  As  the  said  William 
Rhodes  was  walking  backward  and  pulling  with  all  his 
strength,  he  stumbled  over  a  stone  which  was  lying  between 
the  rails  of  said  side-track,  and  which  the  employees  of  the 
road  were  in  the  habit  of  using  for  the  purpose  of  "scotching" 
cars  when  moved  as  this  was  being  moved.  "  Being  quite  ex- 
hausted by  his  exertion  in  pulling,  he  was  unable  to  recover 
himself,  and  those  behind  and  on  each  side,  not  seeing  or 
knowing  of  his  perilous  condition,  continuing  to  shove  and 
push  said  car,"  he  was  run  over  and  killed.  The  agents  and 
employees  of  defendant  "  were  wanting  in  care  and  diligence 
in  asking  the  said  William  Rhodes,  a  youth  of  tender  years, 
to  assist  them  in  moving  said  car."  Also,  "  in  permitting 
him  to  assist  them,"  Also,  "they  were  careless  and  negligent 
in  having  said  stone  between  the  rails  of  said  side-track." 
Also,  "they  were  grossly  negligent  and  carelessly  unmindful 
and  indifferent  of  human  life  in  putting  a  youth  of  such  tender 
years  in  a  position  of  itself  so  dangerous,  which  was,  in  this  in- 
stance, greatly  enhanced  by  the  fact  that  he  could  not  be  seen 
by  others  engaged  in  moving  said  car,  and  there  was  no  agent, 
employee,  or  other  person,  engaged  in  moving  or  superintend- 
ing the  moving  of  said  car,  placed  by  said  company  or  its 
employees  in  front  of  said  car,  or  in  such  position  as  to  keep 
a  lookout  ahead  to  see  on  the  track,  and  give  such  notice 
or  warning  as  might  become  necessary  to  prevent  accident  or 
injury  to  any  one." 

To  this  declaration  the  defendant  demurred,  upon  the 
ground  that  the  same  was  not  sufficient  in  law  to  authorize  a 
recovery  by  the  plaintiff.  This  demurrer  was  sustained  by 
the  court,  and  the  plaintiff  excepted,  and  brings  the  case  here 
for  review. 

The  main  question  in  this  case  is,  whether  one  who  is  al- 
leged to  have  been  but  thirteen  years  of  age  had  sufficient 
discretion  as  prima  facie  to  know  what  he  was  doing  and  be 
responsible  therefor.  It  may  be  laid  down  as  a  general  rule 
that  a  person  who  assumes  to  assist  the  servant  of  another, 
without  being  authorized  so  to  do  by  the  master,  and  while 
thus  acting  becomes  injured,  has  no  right  of  action  against  the 
master  for  his  injury,  upon  the  ground  that  he  is  a  mere  vol- 
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nnteer.  But  where  one  who  was  of  the  age  of  thirteen  years 
assumed  upon  his  part  to  assist  the  servants  of  a  railroad 
company  in  moving  a  loaded  car,  and  while  thus  em- 
ployed was  injured  to  such  an  extent  that  he  died,  and 
8uch  service  on  his  part  was  without  the  knowledge  or 
consent  of  the  railroad  company,  and  without  any  authority 
from  the  company  so  to  act,  would  the  company  under  such 
circumstances  be  liable  for  an  injury  to  such  person?  If  the 
person  were  an  adult,  there  would  clearly  be  no  liability  on 
the  part  of  the  company.  But  as  the  declaration  alleges  that 
the  person  thus  injured  was  of  the  tender  age  of  thirteen  years, 
whether  the  company  would  be  liable  or  not  would  depend 
upon  the  amount  of  discretion  and  knowledge  which  such 
infant  had  at  the  time. 

Our  code,  section  4294,  declares  that  *'a  person  shall  be 
considered  of  sound  mind  who  is  neither  an  idiot,  a  lunatic,  or 
afflicted  by  insanity,  or  who  hath  arrived  at  the  age  of  four- 
teen years,  or  before  that  age,  if  such  person  know  the  distinc- 
tion between  good  and  evil."  Section  4295  declares  that  "  an 
infant  under  the  age  of  ten  years,  whose  tender  age  renders  it 
improbable  that  he  or  she  should  be  impressed  with  a  proper 
sense  of  moral  obligation,  or  be  possessed  of  sufficient  capa- 
city deliberately  to  have  committed  the  offense,  shall  not  be 
considered  or  found  guilty  of  any  crime  or  misdemeanor.  Our 
code  further  declares  a  person  under  the  age  of  fourteen  years 
incompetent  to  make  a  will;  but  if  of  that  age,  he  is  competent 
as  by  the  common  law.  An  infant  fourteen  years  of  age  may 
act  as  an  executor  to  a  will,  if  the  testator  so  direct.  It  is 
insisted  by  counsel  for  the  defendant  in  error  that  the  court 
should  declare,  as  a  matter  of  law,  that  a  person  thirteen 
years  of  age  had  sufficient  discretion  and  knowledge  to  render 
him  responsible  for  his  acts.  We  do  not  think  that  the  court 
is  authorized  so  to  declare;  but  in  view  of  our  code,  the  court 
could  declare  that  an  infant  who  had  arrived  at  the  age  of 
fourteen  years  prima  facie  had  sufficient  capacity  and  knowl- 
edge of  right  and  wrong  to  make  him  responsible  for  his  con- 
duct and  acts;  that  an  infant  under  the  age  of  ten  years  prima 
facie  did  not  have  such  discretion  and  capacity,  and  could  not 
be  charged  with  a  knowledge  of  right  and  wrong,  so  as  to  make 
him  responsible  for  his  acts  or  conduct,  unless  it  was  clearly 
shown  he  had  such  capacity  and  discretion.  Between  the 
ages  of  ten  and  fourteen  years,  if  a  person  knew  the  distinc- 
tion between  good  and  evil  in  the  particular  instance,  he 
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would  be  liable  for  bis  acts  and  conduct.  But  in  a  case  like 
the  present,  where  the  infant  is  under  the  age  of  fourteen,  be- 
fore he  could  be  held  responsible  for  his  acts  and  conduct,  it 
would  have  to  be  shown  by  proof  that  he  knew  the  distinction 
between  good  and  evil,  and  had  capacity  to  comprehend  the 
danger  and  avoid  the  same.  The  court  cannot,  o£  itself,  de- 
termine these  questions  so  as  to  fix  the  responsibility  upon 
him  for  his  act.  They  would  be  for  determination  by  the  jury, 
upon  the  proofs  submitted  on  the  trial  of  the  case;  and  we  are 
of  the  opinion  that  if  the  son  of  the  plaintiff  in  error  (who  had 
not  arrived  at  the  age  of  fourteen  years)  knew,  or  had  suffi- 
cient capacity  to  know,  the  distinction  between  good  and  evil 
in  the  particular  instance,  and  to  protect  himself,  he  would  be 
responsible  for  his  own  conduct.  And  if  this  should  turn  out 
to  be  the  case,  then  if  the  plaintiff's  son  voluntarily,  at  the 
request  of  defendant's  servants,  assisted  said  servants  in  mov- 
ing the  car,  and  while  thus  engaged  placed  himself  in  a  peril- 
ous condition,  in  consequence  of  which  he  was  killed,  there 
could  be  no  recovery.  But  if  he  did  not  have  sufficient  capa- 
city, there  might  be  a  recovery,  should  the  jury  believe  tlie 
company  was  negligent.  It  is  apparent  from  this  declaration 
that  the  plaintiff's  son,  who  was  killed,  was  but  a  mere  vol- 
unteer, and  what  he  did  w*as  voluntary  on  his  part,  and  with- 
out the  knowledge  or  consent  of  the  defendant  in  error. 
Therefore,  if  he  did  have  sufficient  capacity,  his  father  could 
not  recover  for  his  homicide.  This  will  depend  upon  the  facts 
submitted  in  proof  to  the  jury. 

We  think  what  we  have  said  on  the  subject  of  the  discretion 
of  the  son  is  fully  sustained  by  the  case  of  Nagle  v.  Allegheny 
V.  R.  R.  Co.,  88  Pa.  St.  35,  32  Am.  Rep.  413,  in  which  it  is  de- 
cided that  an  infant  of  the  age  of  fourteen  years  is  presumed 
to  have  sufficient  capacity  to  be  sensible  of  danger,  and  have 
power  to  avoid  it,  and  that  this  presumption  will  stand  till 
overthrown  by  clear  proof  of  the  absence  of  such  discretion  as 
is  usual  with  infants  of  that  age.  The  court  may  further  de- 
cide, as  a  question  of  law,  that  prima  facie  an  infant  under 
the  age  of  ten  years  has  not  sufficient  capacity  to  be  sensible 
of  danger,  or  have  the  power  to  avoid  it,  and  this  presumption 
will  continue  until  overcome  by  proof  showing  the  contrary. 
Whether,  therefore,  in  the  present  case,  the  plaintiff's  son  had 
sufficient  capacity  to  be  sensible  of  danger,  and  to  have  the 
power  to  avoid  it,  is  a  question  for  the  jury,  he  being  of  that 
age  at  which  our  code  says  that  if  he  knew  the  distinction 
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between  good  and  evil  he  would  be  responsible;  otherwise  he 
would  not  be. 

The  plaintiflf's  son  was  not  a  fellow-servant  with  the  ser- 
vants of  the  defendant  in  error.  To  be  the  servant  of  another, 
there  must  be  some  contract,  or  some  act  on  the  part  of  the 
master  which  recognizes  the  person  as  a  servant,  either  ex- 
press or  implied.  It  is  laid  down  as  a  general  rule  that  a 
person  who  assists  the  servant  of  another  in  an  emergency 
cannot  recover  from  the  master  on  account  of  the  negligence 
or  misconduct  of  the  servant.  Such  servant  cannot,  by  his 
officious  conduct,  impose  a  greater  duty  on  the  master  than 
that  which  the  latter  owes  to  his  hired  servant  at  common  law; 
and  it  is  immaterial  whether  the  injury  occurred  while  assist- 
ing the  servant  gratuitously  or  at  the  request  of  the  latter:  See 
Dregg  v.  Midland  R.  R.  Co.,  1  Hurl.  &  N.  773;  Osborne  v. 
Knox  etc.  R.  R.  Co.,  68  Me.  49;  28  Am.  Rep.  16;  2  Thompson 
on  Negligence,  1045.  In  Holmes  v.  Northeastern  R.  R.  Co.^ 
L.  R.  4  Ex.  254  (affirmed  in  exchequer  chamber,  L.  R.  6 
Ex.  123),  the  plaintiff  was  a  person  entitled  to  the  delivery 
of  a  wagon-load  of  coals  from  the  defendant,  a  railway  com- 
pany. The  usual  mode  of  delivery  was  impossible,  on  account 
of  the  crowded  state  of  the  station.  He  was  hence  allowed  by 
the  company's  station-master  to  go  to  another  place,  where 
the  wagon  was  to  get  the  coals,  and  while  so  doing  he  fell 
through  a  hole,  owing  to  the  negligent  keeping  of  the  com- 
pany's premises.  The  court  held  that  he  was  engaged,  with 
the  consent  of  the  company,  in  a  transaction  of  interest  to 
both  parties,  which  prevented  him  from  being  there  as  a  vol- 
unteer, and  entitled  him  to  have  the  company's  premises  kept 
in  a  reasonably  safe  condition;  and  he  was  allowed  to  recover: 
So,  also,  in  the  case  of  W tight  v.  London  &  Northwestern  R'y 
Co.t  L.  R.  1  Q.  B.  Div.  252.  In  this  case  the  case  of  Holmes 
was  cited  by  Lord  Coleridge,  C.  J.,  with  approval.  The  case 
referred  to  places  the  liability  of  the  company  upon  the  ground 
that  the  plaintiff  was  not  a  mere  volunteer,  but  was  there  on 
the  company's  premises  for  the  purpose  of  attending  to  his  own 
business,  which  was  likewise  connected  with  the  business  of  the 
company.  The  plaintiff  and  the  defendant  seem  to  have  had 
an  interest  in  common  in  the  business  to  be  transacted.  But 
in  the  present  case  there  was  no  business  in  common  between 
the  plaintiff's  son  and  the  defendant.  He  was  not  there  even 
as  a  licensee  by  the  company.  The  cases  which  have  been  re- 
ferred to  do  not  sustain  the  contention  of  the  plaintiff  in  error. 
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We  think,  however,  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  plaintiff's  declaration,  for  the  reasons  we  hav^ 
already  stated,  and  the  judgment  is  reversed. 


Master  AND  Servant  —  Negligence  of  Infant. — If  an  infant  has  not 
the  mental  capacity  to  appreciate  danger,  he  may  recover  for  injuries  sus- 
tained in  a  dangerous  employment:  Oulf  etc.  R^y  Co.  v.  Jones,  76  Tex.  350. 
In  determining  whether  an  infant  is  guilty  of  contributory  negligence,  hi* 
intelligence  must  be  taken  into  consideration:  Gulf  etc  R'y  Co.  v.  McWhir- 
ter,  77  Tex.  356.  Compare  extended  note  to  Westbrook  v.  Mobile  etc.  R.  H. 
Co.,  14  Am.  St.  Rep.  690-596,  on  the  question  of  the  negligence  of  infants. 

Master  and  Servant  —  Who  is  a  Servant.  —  Mere  volunteers  are  not 
ordinarily  deemed  servants:  Note  to  Street  R'y  Co.  v.  Bolton,  54  Am.  Rep. 
805;  note  to  Fox  v.  Sandford,  67  Am.  Dec.  597;  Covel  v.  Turner,  74  Mich.  408, 

Master  and  Servant  —  Fellow- servants.  —  As  to  who  are  fellow-ser- 
vants and  who  are  not:  Harrison  v.  Detroit  etc.  R.  R.  Co.,  79  Mich.  409;  19' 
Am.  St.  Rep.  180,  and  note;  Louisville  etc.  R'y  Co.  v.  Petfy,  67  Miss.  255;  1* 
Am.  St.  Rep.  304,  and  note;  Richmond  etc.  R.  R.  Co.  v.  Williams,  86  Va.  165; 
19  Am.  St.  Rep.  876,  and  note.  An  engineer  and  fireman  upon  an  engine- 
are  fellow-servants:  Gulf  etc.  R'y  Co.  v.  Blohn,  73  Tex.  637.  So  are  an  en- 
gineer on  a  locomotive  used  in  drawing  flat-cars  and  a  laborer  employed  ia 
loading  such  cars:  Lake  Shore  etc  R'y  Co.  v.  Stupak,  123  Ind.  210;  and  a  sec- 
tion-master and  a  laborer  under  him,  both  engaged  in  the  common  service  of 
track-repairing:  Lagrone  v.  Mobile  etc.  R.  R.  Co.,  67  Miss.  592,  In  Bergquist 
V.  Minneapolis,  42  Minn.  471,  it  was  decided  that  a  city  laborer  employed  in 
•i'ggi'ig  *  trench  was  a  fellow-servant  with  those  whose  duty  it  was  to  put 
in  wooden  curbing  a.s  the  trench  progressed.  In  determining  whether  one  i» 
a  fellow-servant  or  a  vice-principal,  it  is  not  the  rank  and  authority  such 
person  has,  but  the  nature  of  the  service  he  performs,  which  must  be  takea 
into  consideration:  Lindvall  v.  Woods,  41  Minn.  213;  Qakeston  etc  R'y  Co.  v. 
Farmer,  73  Tex.  85. 


Watertown  Steam  Engine  Company  u  Palmer 

Brothers. 

(84  Georgia,  S68.] 
Principal  and  Agent  —  Estoppel  as  against  Principal.  —  Where  an 
authorized  agent  brings  bail  trover  in  his  own  name  to  recover  a  horse 
belonging  to  his  principal,  and  with  the  assistance  of  the  latter,  who 
does  not  assert  his  title  at  the  time,  recovers  judgment,  after  which 
the  surety  in  the  bail  bond  pays  the  condemnation  money  into  court, 
the  principal  is  not  estopped  by  bis  acts  to  claim  the  fund  as  against  the 
agent's  creditors,  who  gave  him  credit  before  the  trover  suit  waa  com- 
menced, and  not  on  the  faith  of  property  involved  therein,  and  wha 
were  not  parties  to  that  suit  nor  prejudiced  by  the  acts  and  admissions 
of  the  principal. 

S.  A.  Reid,  and  Harrison  and  Peeples,  for  the  plaintiflf  in 
error. 

Turner  and  Willingham,  for  the  defendants  in  error. 
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Simmons,  J.  The  record  in  this  case  shows  the  following  to 
be,  in  substance,  the  facts  of  the  case:  J.  C.  Pinkerton  rep- 
resented the  Watertown  Steam  Engine  Company  as  its  south- 
ern agent,  and  made  a  settlement  with  one  Tyson  for  an 
engine,  taking  two  mules  from  him  in  part  settlement  of  his 
note  to  the  company.  Pinkerton  kept  the  mules  at  Davis's 
stables.  One  of  them  died,  and  the  other  was  traded  to  one 
Pope  for  a  sorrel  horse.  One  Cook  got  possession  of  this  horse 
in  some  way,  and  Pinkerton  brought  bail  trover  therefor. 
Mansfield  stood  Cook's  security  on  the  bail  bond.  Pinkerton 
recovered  the  value  of  the  horse.  In  the  litigation  about  the 
horse  the  Watertown  company  assisted,  paying  counsel  his 
fees.  The  suit  was  brought  in  the  name  of  Pinkerton.  After 
judgment  in  the  suit  was  obtained,  Palmer  Brothers  sued  out 
a  summons  of  garnishment  for  Mansfield,  the  security  on  the 
bail  bond,  they  having  previously  obtained  judgments  against 
Pinkerton.  The  Watertown  company  dissolved  the  garnish- 
ment. Mansfield  answered  that  when  the  Watertown  com- 
pany dissolved  the  garnishment  by  filing  the  bond,  he  paid 
over  to  the  bailiff  of  the  court  $196,  that  being  the  amount  for 
which  he  was  liable  as  security  on  the  condemnation  bond  in 
the  bail  trover  case.  The  Watertown  company  claimed  as 
its  property  the  fund  thus  paid  in,  as  standing  in  place  of  the 
mule  exchanged  for  a  horse  which  belonged  to  it.  Under  the 
charge  of  the  court,  the  jury  found  against  the  claimant, 
the  Watertown  company,  in  favor  of  Palmer  Brothers.  The 
claimant  made  a  motion  for  a  new  trial  upon  the  several 
grounds  set  out  therein,  which  was  overruled  by  the  court, 
and  it  excepted. 

Without  discussing  the  many  technical  grounds  set  out  in 
the  motion,  we  will  confine  ourselves  to  the  real  merits  of  the 
case;  and  upon  the  merits,  we  think  the  court  erred  in  char- 
ging as  set  out  in  the  tenth  ground  of  the  amended  motion. 
The  substance  of  that  charge  is,  that  if  the  Watertown  Steam 
Engine  Company  had  knowledge  and  notice  of  the  pending 
suit,  and  aided  Pinkerton  by  employing  counsel,  and  set  up 
no  claim  itself  at  the  time,  or  did  not  require  its  agent  to 
sue  in  his  own  name  for  its  use,  it  is  bound  thereby;  and  if, 
before  asserting  its  claim,  the  money  was  garnished  by  a  judg- 
ment creditor  of  Pinkerton,  it  would  be  in  law  the  property  of 
Pinkerton,  and  bound  for  the  payment  of  the  judgment  credi- 
tor. In  other  words,  if  the  Watertown  company  aided  Pinker- 
▲jf.  ST.  Ew..  Vol.  XX.— 24 
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ton  in  recovering  this  property,  without  disclosing  that  it  was 
its  property,  it  would  be  estopped  from  claiming  the  fund  aris- 
ing therefrom,  as  against  the  garnishing  creditor. 

We  do  not  agree  with  the  court  below  in  this  view  of  tlio 
law.  The  evidence  shows  that  Pinkerton  was  the  agent  of  the 
Watertown  company,  with  full  authority  to  collect  debts,  set- 
tle claims,  and  convert  property  into  cash  for  the  company, 
and  that  he  did  settle  one  of  its  claims,  taking  two  mules  in 
payment  therefor,  one  of  which  was  exchanged  for  a  horse. 
Cook  converted  this  property,  and  Pinkerton  brought  suit 
against  him.  Pinkerton  was  in  possession  of  the  property 
when  it  was  unlawfully  converted  by  Cook,  and  under  the 
code  he  had  a  right  to  bring  this  suit  in  trover,  and  to  recover 
the  property  or  its  value.  It  is  true,  he  brought  the  suit  in 
his  own  name,  and  was  aided  therein  by  the  Watertown  com- 
pany; but  we  do  not  see  how  this  fact  should  estop  the  com- 
pany, as  between  it  and  Palmer  Brothers.  It  appears  from  the 
record  that  Palmer  Brothers'  debt  against  Pinkerton  was  con- 
tracted before  this  suit  by  Pinkerton  against  Cook  was  insti- 
tuted. The  credit,  therefore,  was  not  given  on  the  faith  of 
this  property;  and  this  being  true,  we  cannot  see  how  Palmtr 
Brothers  could  be  injured  by  allowing  the  real  owner  of  the 
property  to  assert  its  claim  thereto,  although  the  agency  of 
Pinkerton  was  unknown.  In  the  case  of  Woodruff  v.  McGehee, 
30  Ga.  158,  it  was  held:  "  When  an  agent  makes  a  contract 
for  his  principal,  but  conceals  the  fact  that  he  is  an  agent, 
contracting  as  if  he  were  principal,  the  principal  may  at  any 
time  appear  in  his  true  character,  and  claim  all  the  benefits 
of  the  contract  from  the  other  contracting  party,  so  far  as  he 
can  do  so  without  injury  to  that  other  by  the  substitution  of 
himself  for  his  agent."  Stephens,  J.,  in  delivering  the  opin- 
ion, says:  "The  reason  of  the  doctrine  is,  that  it  is  but  just 
that  every  man  should  have  what  really,  though  secretly,  be- 
longs to  him,  so  far  as  he  can  obtain  it  without  injuring  an- 
other by  appearing  in  his  true  character  of  owner."  See  also 
the  case  of  Spain  v.  Beach^  52  Ga.  494,  in  which  "A,  the  :igent 
of  B,  having  in  hand  certain  money  belonging  to  B,  deposited 
it  in  bank  to  his  own  credit,  he  having  already  there  a  credit 
to  himself,  whereupon  a  creditor  of  A  garnished  the  bank.  i> 
filed  a  claim  afl&davit  and  bond  under  the  act  of  1871  (Code, 
sees.  3541,  3543),  and  his  money  was  paid  him  on  A's  check. 
A  dissolved  the  garnishmeni  in  the  usual  mode,  and  got  the 
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balance  on  his  own  check.  Held,  that  B  might  assert  his 
right  to  the  money  in  this  way." 

Palmer  Brothers,  not  being  parties  to  the  trover  suit,  and 
not  having  given  credit  to  Pinkerton  on  the  faith  of  tliis  prop- 
erty, cannot  be  injured  or  damaged  by  allowing  the  Water- 
town  company,  the  true  owner,  to  set  up  a  claim  to  the 
property.  Nor,  in  our  opinion,  can  they  assert  the  doctrine  of 
estoppel  against  the  Watertown  company.  If  the  Watertown 
company  were  now  suing  Cook  and  Mansfield  for  this  horse, 
under  the  facts  disclosed  by  the  record,  we  think  the  doctrine 
of  estoppel  could  be  asserted  by  Cook  and  Mansfield  against 
it;  but  it  does  not  apply  as  between  the  Watertown  company 
and  Palmer  Brothers.  Nor  was  the  fact  that  it  assisted  Pink- 
erton in  the  suit  for  the  recovery  of  the  horse  such  an  admis- 
sion by  it  of  the  title  being  in  him  as  would  estop  them  from 
setting  up  their  own  title  against  any  persons  not  parties  to 
that  suit  nor  prejudiced  by  the  admission. 

2.  It  was  insisted  by  counsel  for  the  defendants  in  error  that 
even  if  the  Watertown  company  was  not  estopped  from  setting 
up  title,  it  would  still  not  be  entitled  to  the  fund  in  court,  be- 
cause the  fund  was  not  paid  in  by  Cook,  against  whom  the 
trover  suit  was  brought,  but  by  Mansfield,  as  security  on  the 
bail  bond;  and  he  refers  to  the  case  of  Cairns  v.  Iverson,  3  Ga- 
132,  to  sustain  that  position.  The  facts  of  that  case  are  very 
different  from  the  facts  in  this.  In  that  case  the  creditor 
6ued  the  administrator,  and  obtained  a  judgment  quando.  The 
heir  at  law  sued  the  administrator,  and  had  a  judgment  abso- 
lute. The  administrator  absconded,  and  his  surety  paid  to 
the  heir  at  law  the  amount  of  the  judgment.  A  creditor  filed 
his  bill  against  the  heir  at  law,  and  alleged  that,  inasmuch  as 
creditors  were  entitled  to  the  property  before  distributees,  the 
heir  should  pay  to  him  the  amount  received  from  the  surety. 
The  court  in  that  case  held  that  the  money  paid  by  the  surety 
was  not  money  belonging  to  the  estate,  and  therefore  tiie  credi- 
tor was  not  entitled  to  it.  In  this  case,  when  Pinkerton  sued 
Cook,  he  at  the  same  time  required  him  to  give  bail,  and  in 
pursuance  of  the  statute,  Cook  gave  a  forthcoming  bond,  with 
Mansfield  as  security,  and  agreed  therein  to  answer  such 
judgment,  execution,  or  decree  as  might  be  rendered  or  issued 
in  the  case,  and  agreed  to  be  bound  for  the  payment  of  the 
eventual  condemnation  money.  So  that  the  money  paid  into 
court  by  Mansfield,  the  security,  was  the  fruit  of  P!  ikerton's 
«.uit  against  Cook  for  the  wrongful  conversion  of  the  horse. 
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For  these  reasons,  we  think  the  court  below  erred  in  refuS' 
ing  to  grant  a  new  trial  in  this  case. 
Judgment  reversed.  

Agkncy  —  Rights  or  Undisclosed  Principai^  —  An  nndisclosed  princl' 
pal  may  sue  or  be  sued  upon  contracts  not  under  seal  made  by  or  with  hi» 
agent:  Note  to  Eastern  R.  R.  Co.  v.  Benedict,  66  Am.  Dec  389. 


Baeb  u  English  &  Co. 

[84  Geobqia,  403.] 
AssiONMBNTS  —  BiLL  OF  ExcHANQB.  —  An  ordinary  negotiable  bill  of  ex- 
change, unaccepted  in  writing,  and  not  drawn  against  any  particular 
fund,  does  not  operate  in  the  hands  of  the  payee  as  a  legal  or  equitable 
assignment  of  a  debt  due  by  account  from  the  drawee  to  the  drawer,  nor 
can  it  so  operate  in  the  hands  of  the  payee  as  collateral  security  for  the 
payment  of  his  debt  so  as  to  give  him  a  preference  over  another  creditor 
of  the  drawer.  Such  creditor  may  therefore  summon  the  drawee  by  gar- 
nishment at  any  time  before  the  bill  is  accepted  in  writing  or  paid  in 
full  or  in  part,  to  the  extent  of  the  debt  due. 
AssioNHSNTS  —  Bill  of  Excuanqe  —  Garnishment. — The  acceptance  of  a 
bill  of  exchange,  to  be  binding,  must  be  made  in  writing,  and  an  oral 
promise  to  pay  so  much  of  it  as  may  be  found  to  be  due,  made  by  the 
drawee,  will  not  act  as  an  equitable  assignment  to  the  payee,  so  as  to 
prevent  other  creditors  of  the  drawer  from  securing  the  debt  by  garnish- 
ment against  the  drawee  before  the  bill  is  accepted  in  writing  or  paid  to 
the  amount  of  the  debt  due. 

Hardemarij  Davis,  and  Nottingham,  for  the  plaintiff. 

Dessau  and  Bartlett,  for  the  defendants. 

Bleckley,  C.  J.  Myrick  and  Bowman  were  indebted  to 
Gordon  by  book-account,  and  Gordon  was  indebted  to  Englisli 
&  Co.  also  by  account.  Gordon  turned  over  to  English  &  Co. 
his  books  and  papers  for  them  to  ascertain  therefrom  the 
amount  which  Myrick  and  Bowman  owed  him,  with  a  view  to 
their  collecting  the  same  and  applying  the  money  when  col- 
lected to  their  account  against  him,  Gordon.  The  amount 
being  thus  ascertained  and  fixed  at  $665,  Gordon  signed  a 
bill  of  exchange  on  Myrick  and  Bowman  for  that  sum,  pay- 
able at  sight  to  the  order  of  I.  C.  Plant  and  Son,  and  delivered 
it  to  English  &  Co.,  leaving  with  them  the  books  and  papers 
to  which  reference  had  been  made  in  arriving  at  the  amount 
for  which  the  bill  was  to  be  drawn.  Plant  and  Son  were  the 
bankers  of  English  &  Co.,  and  had  no  beneficial  interest  in 
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the  bill.  It  was  made  payable  to  their  order  at  the  suggestion 
of  English  &  Co.,  and  for  their  convenience  in  collecting.  The 
>)ill  was  never  accepted  by  the  drawees  in  writing,  and  conse- 
quently never  became  obligatory  upon  them:  Code,  eec.  1950; 
Ingle  v.  Davis,  81  Ga.  766.  It  was  presented  to  them,  how- 
ever, by  English  &  Co.,  without  any  indorsement  upon  it,  and 
they  promised  orally  to  pay  when  they  ascertained  for  them- 
selves how  much  they  owed  Gordon,  which  it  was  understood 
would  be  in  a  few  days.  But  before  they  were  ready  to  make 
payment,  they  were  served  with  garnishments  at  the  instance 
of  Baer  as  a  creditor  of  Gordon.  To  these  garnishments  they 
answered  that  their  indebtedness  to  Gordon  was  $253.96,  but 
that  before  being  summoned  as  garnishees  they  had,  with  the 
knowledge  and  verbal  approbation  of  Gordon,  made  to  En- 
glish &  Co.  an  oral  promise  to  pay  to  them.  English  &  Co. 
interposed  their  claim  as  pointed  out  in  section  3541  of  the 
code,  and  traversed  so  much  of  the  answer  as  recognized  the 
debt  as  owing  to  Gordon,  they  insisting  that  it  was  trlieir  prop- 
•erty.  At  the  trial  of  the  claim,  the  facts  appeared  substan- 
tially as  above  set  out.  It  further  appeared  that  the  bill 
remained  unindorsed  until  the  day  before  the  trial,  and  that 
it  was  then  indorsed  by  the  payees  in  blank  without  recourse 
on  them.  Also,  that,  pending  the  garnishments,  and  after 
they  were  answered,  the  garnishees  paid  over  to  the  claimants, 
by  way  of  compromise,  in  full  of  the  debt  to  Gordon  from 
Myrick  and  Bowman,  three  hundred  dollars,  which  sum  was 
then  credited  to  Gordon  on  his  account  with  English  &  Co., 
the  claimants,  no  credit  of  any  amount  having  been  previously 
ontered  on  that  account.  The  jury  found  for  the  claimants, 
and  the  court  refused  to  grant  a  new  trial.  Besides  the  gen- 
eral grounds,  the  motion  for  a  new  trial  presents  several  spe- 
cial grounds;  but  we  grasp  the  case  as  a  whole,  and  deal  with 
the  essential  elements  that  control  it. 

1.  The  bill  on  its  face  was  an  ordinary  bill  of  exchange, 
negotiable  as  comui'  rcial  paper,  based  on  the  general  credit 
of  the  drawer,  not  upon  any  particular  fund.  According  to 
all  the  authorities,  it  would  not  operate  as  a  legal  assignment 
of  the  account  owing  by  Myrick  and  Bowman,  the  drawees, 
to  Gordon,  the  drawer.  And  according  to  the  decided  pre- 
ponderance of  authority,  it  would  not  operate  as  even  an 
■equitable  assignment  of  that  account:  1  Am.  &  Eng.  Ency. 
of  Law,  836;  6  Am.  &  Eng.  Ency.  of  Law,  657,  658;  1  Daniel 
on   Negotiable  Instruments,  sees.   19  et  seq.;  Tiedeman   oa 
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Commercial  Paper,  sees.  5  et  seq.;  2  Randolph  on  Commer- 
cial Paper,  sec.  589;  1  Parsons  on  Bills  and  Notes,  331  et  seq.; 
1  Edwards  on  Bills  and  Notes,  sees.  531,  532;  Whitney  v.  Eliot 
Nat.  Bank,  137  Mass.  351;  50  Am.  Rep.  316. 

2.  There  may  be  cases  (see  Daniel  v.  Tarver,  70  Ga.  203) 
in  which  the  doctrine  of  equitable  assignment  would  still 
have  application,  notwithstanding  the  code  furnishes  the 
means  by  which  to  accomplish  a  legal  assignment  without 
any  aid  from  equitable  principles.  But  we  think  the  case  of 
making  preferences  by  a  debtor  between  his  existing  creditors 
is  not  one  of  them.  The  code,  section  1953,  provides  that 
*'a  debtor  may  prefer  one  creditor  to  another,  and  to  that 
end  he  may  bona  fide  give  a  lien  by  mortgage  or  other  legal 
means,  or  he  may  sell  in  payment  of  the  debt,  or  he  may 
transfer  negotiable  papers  as  collateral  security,  the  surplus 
in  such  cases  not  being  reserved  for  his  own  benefit  or  that 
of  any  other  favored  creditor,  to  the  exclusion  of  other  credi- 
tors." He  may  sell  an  account  in  payment  of  his  debt,  or  he 
may  transfer  negotiable  papers  as  collateral  security.  But 
an  account,  not  being  negotiable  paper,  cannot,  we  think,  be 
transferred  as  collateral  security  for  an  existing  debt  to  the 
prejudice  of  another  existing  creditor.  Or  if  it  can  be  done 
at  all,  certainly  not  without  writing  expressly  manifesting 
the  transfer.  A  preference  by  mere  equitable  assignment^ 
unless  made  to  extinguish  a  debt,  should  not  be  recognized: 
Gamble  v.  Central  Railroad  etc.  Co.,  80  Ga.  600;  12  Arn.  St. 
Rep.  276.  Here  the  debt^  to  the  garnishing  creditor  were  in 
existence  when  the  bill  was  drawn,  and  the  debt  to  English 
&  Co.  was  not  extinguished,  nor  was  any  part  of  it  extin- 
guished by  the  delivery  of  the  bill,  or  by  anything  done  or 
agreed  to  be  done,  before  the  garnishments  were  served. 

There  are  authorities  to  the  effect  that  such  a  bill,  notwith- 
etanding  its  negotiable  element,  may  be  used  in  connection 
with  extrinsic  evidence  manifesting  the  intent  of  the  parties 
to  establish  an  equitable  assignment.  The  case  of  Throop 
Grain  Cleaner  Co.  v.  Smith,  110  N.  Y.  83,  was  urged  upon  us 
in  argument  as  a  decisive  authority  in  favor  of  resorting  ta 
extrinsic  evidence,  but  in  the  report  it  appears  that  all  the 
evidence  considered  was  in  writing.  Moreover,  whether  the 
draft  involved  in  that  case  was  negotiable  is  not  stated,  and 
according  to  what  was  said  by  the  New  York  court  of  appeal* 
in  Evansville  Nat.  Bank  v.  Kaufman,  93  N.  Y.  280,  45  Am. 
Rep.  204,  the   word   "draft"  does   not  necessarily  or   even 
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usually  imply  negotiability.  The  whole  doctrine  of  equitable 
assignment  of  choses  in  action  grew  up  in  consequence  of  the 
fact  that,  as  to  many  of  them,  there  could  be  no  other  sort  of 
assignment:  See  Spain  v.  Hamilton,  1  Wall.  604,  cited  in 
Ixichde  Bank  v.  Schuler,  120  U.  S.  516.  This  reason,  since 
the  adoption  of  the  code,  no  longer  applies  in  Georgia.  For, 
by  section  2244,  all  choses  in  action  arising  upon  contract  are 
assignable  so  as  to  vest  the  title  in  the  assignee.  With  us, 
therefore,  where  the  parties  really  intend  an  assignment,  they 
can  execute  their  intention  fully  and  completely.  But,  as 
ruled  in  Turk  v.  Cook,  63  Ga.  681,  the  assignment  must  not 
rest  in  parol,  but  must  be  in  writing.  See  also  Planters^  Bank 
V.  Brater,  64  Ga.  613;  Life  Ins.  Co.  v.  Watson,  30  Fed.  Rep. 
653. 

3.  We  think  the  drawing  and  delivery  of  the  bill  and  the 
presenting  of  it  for  payment  constituted  no  assignment,  legal 
or  equitable,  of  the  debt  owing  by  Myrick  and  Bowman  to 
Gordon.  And  as  Myrick  and  Bowman  failed  to  accept  the 
bill  in  writing,  and  thereby  to  create  a  legal  obligation  upon 
them  to  pay  it  in  whole  or  in  part,  their  willingness  to  pay, 
coupled  with  a  parol  promise  to  do  so  to  the  extent  of  their 
real  indebtedness  to  Gordon,  had  no  legal  efficacy  whatever: 
Luff  V.  Pope,  5  Hill,  413;  affirmed  in  Pope  v.  Luff,  7  Hill,  577; 
Dolsen  v.  Brown,  13  La.  Ann.  551;  Kimball  v.  Donald,  20  Mo. 
577;  64  Am.  Dec.  209.  Bronson,  J.,  said,  in  Luff  v.  Pope,  5 
Hill,  413:  "To  give  a  parol  promise  to  pay  the  eflCect  of  a 
written  acceptance  of  a  bill  would  be  no  better  than  a  device 
to  get  around  the  statute  and  defeat  all  the  valuable  ends 
which  it  was  designed  to  accomplish."  This  seems  to  us  a 
sound  view  of  the  subject.  All  the  mischiefs  of  a  parol  ac- 
ceptance, which  the  legislature  designed  to  cut  oflF  by  requir- 
ing written  evidence  of  acceptance,  would  attach  to  oral 
promises  like  the  one  under  consideration.  Indeed,  what  was 
the  promise  made  by  Myrick  and  Bowman,  but  a  qualified 
acceptance  of  the  bill  in  parol?  The  case  of  Griffin  v.  W'eath- 
erby,  L.  R.  3  Q.  B.  753,  may  be  at  variance  with  this  doctrine, 
but  although  in  that  case  the  bill  was  not  accepted  as  the 
statute  required  to  render  acceptance  obligatory,  yet  the  prom- 
ise of  the  dra'vee  was  established  by  written  correspondence. 
Perhaps,  therefore,  the  ruling  in  that  case  could  be  upheld 
consistently  with  the  principles  of  our  law. 

The  court  erred. in  not  granting  a  new  trial. 

Judgment  reversed. 
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Negotiablb  Instruments.  —  As  to  whether  a  check  operates  as  an  assign- 
ment of  the  drawer's  rights  against  the  drawee  before  its  acceptance,  see  not« 
to  Hemphill  v.  Yerkea,  19  Am.  St.  Rep.  609-612. 

AccEFrANCB  OF  BiLLS  —  Statutb  OF  Frau»3.  —  The  acceptance  of  a  bill 
is  not  within  the  statute  of  frauds:  Mason  v.  Douaay,  35  III.  424;  85  Am. 
Dec.  368;  PhelpH  v.  Northup,  56  111.  156;  8  Am.  Rep.  681.  Contra,  under 
the  California  statute:  Whealley  v.  Strobe,  12  Cal.  92;  73  Am.  Deo.  622.  Sm 
also  note  to  Walker  v.  lAde,  4A  Am.  Dec.  253,  254. 


Kent  v.  State. 

[84  Gboroia,  438.] 
CkiminaIi  Law  —  Burglary  —  What  Constitutks  Breaking. — An  entry 
into  a  factory,  efifected  by  turning  the  bolt  of  a  door  in  the  daytime,  and 
not  made  for  the  purpose  of  lawful  basiness,  nor  within  business  hours, 
is  an  entry  by  breaking,  so  as  to  constitute  burglary  within  the  meaning 
of  section  4386,  Georgia  code. 

Burglary.     Indictment  for  and  conviction  of  the  burglary 
of  goods  from  a  factory. 

Thornton  and  Cameron,  for  the  plaintiff  in  error. 

A.  A.  Carson,  solicitor-general,  and  W.  A.  Little,  for  the  state. 

Bleckley,  C.  J.  The  case  makes  but  one  legal  question, 
and  that  is,  whether  the  breaking  was  such  as  to  constitute 
the  element  of  breaking  in  the  offense  of  burglary.  We  think 
it  was.  .  The  door  was  locked  in  the  night-time,  but  only 
bolted  in  the  daytime.  It  was  bolted  in  this  instance.  The 
fastening  was  such  as  was  usual  at  that  hour.  The  hour,  be- 
ing between  four  and  JBve  o'clock  in  the  morning,  was  so  early 
as  to  afford  no  invitation  to  the  general  public  to  enter.  There 
was  no  consent  by  the  owner  to  an  entry  at  such  an  hour  by 
the  public,  or  by  any  persons  except  those  who,  by  reason  of 
being  employees,  or  for  some  other  reason,  had  business  in 
the  factory.  The  employees  had  not  yet  arrived,  nor  had  the 
day's  business  begun.  The  door  was  not  open  even  to  the 
honest  public,  and  certainly  it  was  closed  as  against  visitors 
who  came  to  commit  crime,  and  for  no  other  purpose.  We 
think  a  bolt  ought  to  be  considered  as  something  relied  on  as 
a  security  against  intrusion,  according  to  State  v.  Boon,  13 
Ired.  244;  57  Am.  Dec.  555;  and  that  the  turning  of  a  bolt 
should  be  considered  as  a  breaking,  by  violating  the  security 
designed  to  exclude,  according  to  State  v.  Newbegin,  25  Me. 
500,  where  a  thief  enters  at  such  an  hour  for  the  sole  purpose 
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cf  committing  a  larceny.  Had  the  accused  made  an  entry  on 
some  other  business,  and  whilst  in  the  house  liad  committed 
a  larceny,  the  oflFense  would  not  have  been  burglary,  but  only 
Urceny  from  the  house.  But  an  entry  by  turning  a  bolt,  not 
made  for  the  purpose  of  lawful  business,  nor  within  business 
hours,  is  an  entry  by  breaking.  That  the  opening  of  a  door 
(secured  by  a  bolt  only  will  constitute  breaking,  see  2  East 
P.  C.  487;  2  Roscoe's  Crim.  Ev.  347;  Bishop  on  Statutory 
Crimes,  sec.  312;  2  Wharton's  Crim.  Law,  sec.  1532. 

The  indictment  was  founded  on  section  4386  of  the  code, 
which  declares  that  "  burglary  is  the  breaking  and  entering 
into  the  dwelling,  mansion,  or  storehouse,  or  other  place  of 
business,. of  another,  where  valuable  goods,  wares,  produce,  or 
any  other  article  of  value  are  contained  or  stored,  with  intent 
to  commit  a  felony  or  larceny." 

There  was  no  error  in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed.  _ 

BuROLART  —  What  CoNSTrxuTM  a  Breakiko  as  an  element  of  the  crime 
of  burglary:  Grimes  v.  State,  77  Ga.  762;  4  Am.  St  Rep.  112,  and  note;  Dan- 
Ul»  V.  State,  78  Ga.  98;  6  Am.  St  Rep.  238;  extended  note  to  People  v.  Rich- 
ards, 2  Am.  St.  Rep.  3S3-399.  An  entry  into  a  house  under  a  claim  of 
right,  without  violence,  does  not  constitute  a  breaking:  Thompson  v.  Com- 
monwealth,  116  Pa.  St  155.  For  the  meaning  of  the  expression  "any  out- 
house belonging  to  or  used  with  any  dwelling-house,"  as  used  in  the  Kentucky 
statute  regardmg  burglary,  see  WldU  r,  CommonweaUh,  87  Ky.  464. 


Nelms  v.  State. 

[84  QKoaaiA,  466.] 

CRfMiKAL  Law  —  BiGAMT.  —  After  verd'ct  of  guilty  of  bigamy,  it  is  no 
ground  for  arrest  of  judgment  that  the  indictment  charged  that  defend- 
ant's lawful  wife  was  "one Nelms,"  whose  name  was  not  known 

to  the  grand  jury. 

Criminal  Law  —  Biqamt.  — Under  an  indictment  charging  defendant  with 

bigamy,  and  that  his  lawful  wife  was  "one Nelma,"  whose  name 

was  not  known  to  the  grand  jury,  evidence  \m  admissible  to  show  her 
true  name. 

Criminal  Law. — Bigamy  is  committed  by  a  married  man  who,  having  a 
wife  living,  marries  another  woman,  though  he  does  not  cohabit  with  her, 
and  is  arrested  immediately  after  the  performance  of  the  marriage  cere- 
mony. 

R,  H.  Powell,  for  the  plaintiff  in  error. 
J.  M.  GriggSf  solicitor-general,  for  the  state. 
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Blandford,  J.  The  plaintiff  in  error  was  indicted  for  the 
offense  of  bigamy,  and  found  guilty.  He  moved  to  arrest  the 
judgment,  upon  the  ground  that  the  bill  of  indictment  charged 
that  he  intermarried  with  one  Mattie  E.  Gurr,  he  then  hav- 
ing a  lawful  wife  living,  to  wit,  " Nelms,"  whose  given 

name  was  not  known  to  the  grand  jurors.  The  court  overruled 
this  motion,  and  he  excepted.  He  also  objected  to  the  testi- 
mony showing  the  true  name  of  the  woman  whom  he  formerly 
married.  The  court  overruled  this  objection,  and  he  excepted. 
He  asked  for  a  new  trial,  upon  the  ground  of  error  in  the 
ruling  of  the  court  as  before  stated,  and  upon  the  further 
ground  that  the  evidence  did  not  show  that  after  his  second 
marriage  he  ever  cohabited  with  the  person  to  whom  he  was 
married.  The  court  overruled  this  motion  for  a  new  trial,  and 
he  excepted  to  that. 

1.  We  do  not  think  there  is  anything  in  any  of  the  grounds 
of  exception  taken  by  the  plaintiff  in  error.  In  the  case  of 
Commonwealth  v.  Stoddard,  9  Allen,  280,  it  was  held  by  the 
supreme  court  of  Massachusetts  that  "if  the  name  of  a  per- 
son injured  is  unknown  to  the  grand  jury,  it  may  be  so  al- 
leged in  the  indictment,  although  they  might  by  reasonable 
pains  have  ascertained  the  name."  In  the  case  of  State  v. 
Wilson,  30  Conn.  507,  it  was  held  by  the  supreme  court  of  that 
state:  "That  which,  from  the  nature  of  the  case,  cannot  be 
alleged,  need  not  be;  and  it  is  of  frequent  occurrence  that  the 
name  of  the  person  injured  is  unknown.  Justice  must  not 
fail,  nor  the  community  go  unprotected,  for  such  cause.  If 
the  name  is  unknown,  and  it  is  so  averred,  it  need  not  be 
proved  ";  but  if  "it  appears  on  the  trial  that  the  name  was  in 
fact  known,  it  is  held  that  he  is  entitled  to  acquittal:  Arch- 
hold's  Crim.  PI.  33."  In  the  case  of  Commonwealth  v.  Sher- 
man, 13  Allen,  248,  it  was  held  by  the  court  that  "if  the  name 
of  a  person  whom  it  is  necessary  to  refer  to  in  a  complaint  is 
unknown  to  the  complainant,  it  may  be  so  alleged,  although  he 

might  easily  have  ascertained  the  same If  the  name  of 

a  third  person  which,  if  known,  should  be  inserted  in  the  in- 
dictment or  complaint  is  in  fact  unknown  to  the  grand  jury 
or  the  complainant,  it  may  be  so  alleged;  and  the  defendant  is 
not  thereby  deprived  of  his  protection  against  being  tried  twice 
for  the  same  offense,  for  if  indicted  again,  he  may  plead  his 
acquittal  or  conviction  upon  the  first  indictment,  and  aver  the 
person  to  be  the  same:  2  Hawk.  P.  C,  c.  25,  sec.  71;  1  Starkie'» 
Crim.  PI.,  2d  ed,,  185-188."     In  this  latter  case  the  questioa 
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here  is  discussed  at  great  length.  See  also  Cheek  v.  State,  38 
Ala.  227.  We  are  of  the  opinion  that  the  court  was  right  in 
overruling  the  motion  for  an  arrest  of  judgment,  and  in  over- 
ruling the  objection  to  testimony  showing  the  name  of  tho 
person  to  whom  the  accused  was  first  married. 

2.  The  next  point  insisted  upon  by  the  accused  is,  that  there 
was  no  evidence  of  any  cohabitation  by  him  with  the  person 
to  whom  he  is  alleged  to  have  been  married  the  second  time. 
"We  think,  under  our  code,  that  where  a  person  has  been  once 
married,  and  whose  wife  is  still  living  at  the  time  he  marries 
another  woman,  this  constitutes  the  crime  of  bigamy,  although 
he  may  never  have  had  any  carnal  knowledge  of  the  second 
woman,  and  may  have  been  arrested  immediately  after  the 
performance  of  the  ceremony,  the  maxim  being,  Consensus  non 
concubitus  facit  nuptias.  It  is  the  outrageous  and  villainous 
conduct  of  the  defendant  in  marrying  the  second  time  which 
constitutes  the  crime,  as  was  held  by  the  supreme  court  of 
North  Carolina  in  State  v.  Patterson,  2  Ired.  355;  38  Am.  Dec. 
699.  "  Marriage,  or  the  relation  of  husband  and  wife,  is  in 
law  complete  when  parties,  able  to  contract  and  willing  to  con- 
tract, have  actually  contracted  to  be  man  and  wife  in  the 

forms  and  with  the  solemnities  required  by  law It  is 

this  contract  which  gives  to  each  right  or  power  over  the  body 
of  the  other,  and  renders  a  consequent  cohabitation  lawful. 
And  it  is  the  abuse  of  this  formal  and  solemn  contract,  by  en- 
tering into  it  a  second  time  when  a  former  husband  or  wife  ia 
still  living,  which  the  law  forbids  because  of  its  outrage  upon 
public  decency,  its  violation  of  the  public  economy,  as  well  as 
its  tendency  to  cheat  one  into  a  surrender  of  the  person  under 
the  appearance  of  right.  A  man  takes  a  wife  lawfully  when 
the  contract  is  lawfully  made.  He  takes  a  wife  unlawfully 
when  the  contract  is  unlawfully  made,  and  this  unlawful  con- 
tract the  law  punishes."  To  the  same  effect  was  it  held  in  the 
case  of  Gise  v.  Commonwealth,  81  Pa.  St.  428.  This  latter  case 
cites  with  approval  the  case  in  2  Iredell  above  quoted  from, 
and  we  think  this  is  the  true  law  of  this  case;  and  the  judg- 
ment is  affirmed.  

BiOAMT,  What  CJoNsrrroTBS  thb  Crimb.  —  Bgamy  is  committed  by  the 
act  of  marrying  one  woman  while  the  wife  by  a  former  marriage  is  still  alive: 
Johnxon  v.  Commonwealth,  86  Ky.  122;  9  Am.  St.  Bep.  269;  Dolson  ▼.  Slate^ 
62  Ala.  141;  34  Am.  Rep.  2.  Cohabitation  is  not  necessary  to  constitute  the 
oflfense:  Note  to  SUUe  v.  Johnson,  93  Am.  Dec.  252;  and  the  crime  is  com- 
plete when  the  second  marriage  is  solemnized:  Stale  r.  Smiley,  98  Mo.  605. 
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Welch  v.  Agar. 

[84  Qeoroia,  583.] 

Infanot  —  Jurisdiction.  —  Service  of  process  upon  a  minor  will  not  compel 
his  appearance,  after  arriving  at  age,  nor  will  the  appointment  of  a 
guardian  ad  Utem  confer  jurisdiction  as  to  such  minor  when  the  guardian 
expressly  declines  to  act. 

Partition  —  Trustee,  when  Proper  Party.  —  A  trustee  who  has  a  power 
of  sale  and  reinvestment  under  the  trust  deed,  is  a  proper  though  not 
a  necessary  party  to  an  action  to  partition  the  land  among  the  bene- 
ficiaries. 

Partition,  Who  Entitled  to.  —  A  creditor  who  holds  an  absolute  deed 
from  one  of  the  tenants  in  common  as  security  for  his  debt  is  only  en< 
titled  to  partition  with  the  concurrence  of  the  debtor  or  upon  showing 
good  cause  why  partition  should  be  made.  In  the  absence  of  such  show- 
ing, partition  should  not  be  made  iiv  opposition  to  the  debtor. 

Partition.  The  petition  alleged  that  Agar  was  the  owner 
in  fee  of  an  undivided  one-third  interest  in  certain  city  lots; 
that  a  Mrs.  Hoge,  a  minor,  was  the  owner  of  another  third 
thereof,  and  that  L.  E.  Welch,  Jr.,  was  the  owner  of  the  remain- 
ing third,  and  that  the  land  could  not  be  divided  in  kind.  The 
petitioner  asked  that  Hoge,  the  husband  of  Mrs.  Hoge,  be  ap- 
pointed guardian  ad  litem  for  her  and  served  with  the  petition, 
and  that  Welch  be  also  served.  This  was  done,  and  at  the 
trial  Hoge  refused  to  serve  as  such  guardian,  for  the  reason 
that  one  W.  E.  Mitchell  was  the  duly  appointed  trustee  for 
Mrs.  Hoge,  who  had  in  the  mean  time  attained  her  majority. 
The  petitioner  admitted  that  prior  to  the  filing  of  the  petition 
Mitchell  had  been  regularly  appointed  trustee  for  Mrs.  Hoge, 
vice  H.  E.  Welch,  the  trustee  named  in  the  original  trust 
deed,  and  had  accepted  the  trust  and  had  not  been  removed. 
L.  E.  Welch  and  Laura  I.  Welch  thereupon  objected  to  the 
trial  proceeding,  because  the  trustee  had  not  been  made  a 
party.  This  objection  was  overruled.  The  trust  deed  was 
executed  by  L.  E.  Welch  to  Henry  E.  Welch  as  trustee  of 
Laura  I.  Welch,  wife  of  L.  E.  Welch,  and  her  children,  con- 
veying the  lots  in  question,  with  power  in  the  trustee  or  his 
successor,  to  sell  without  order  of  court  or  consent  of  Laura  I., 
in  writing,  and  to  reinvest  the  proceeds  subject  to  the  trust. 
The  children  were  Mrs.  Hoge  and  L.  E.  Welch,  Jr.  Henry  E. 
Welch  died,  and  Laura  I.  filed  a  petition  asking  that  Mitchell 
be  appointed  "as  the  naked  trustee  "  of  petitioner  and  her 
minor  children.  The  court  so  appointed  Mitchell  as  trustee, 
and  he  accepted  the  trust.  L.  E.  Welch,  Jr.,  and  Laura  I. 
Welch  objected  that  the  deed  to  Agar  under  which  his  peti- 
tion was  filed  was  made  to  secure  a  debt  due  by  Laura  I.  to 
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Agar,  who  had  executed  a  bond  to  reconvey  upon  payment  of 
the  debt,  that  said  Laura  1.  had  remained  in  possession,  and 
that  the  deed  did  not  make  him  a  common  owner  so  as  to  en- 
title him  to  partition.  The  court  gave  judgment  in  partition, 
and  the  plaintiffs  in  error  appealed. 

D.  H.  Pope,  W.  R.  Leaken,  and  R.  O.  Erioin,  for  the  plaintiffB 
in  error. 

R.  Hobhs  and  C.  B.  WooteiXy  for  the  defendant  in  error. 

Bleckley,  C.  J.  1.  Mrs.  Hoge  was  a  minor,  and  although 
service  was  made  upon  her,  she  did  not  appear  or  plead,  nor 
did  her  husband  accept  the  appointment  of  guardian  ad  litem, 
but  expressly  declined  the  same.  .  The  court  should  not  have 
proceeded  in  spite  of  his  declination,  for  the  precise  opposite 
is  the  spirit  of  our  law.  It  contemplates  an  express  accept- 
ance, in  order  to  make  the  infant  a  party  with  perfect  regular- 
ity: Code,  sec.  3263  a.  If  Mrs.  Hoge  had  voluntarily  appeared 
after  she  attained  majority,  that  would  have  sufficed,  as  it 
seems  she  had  arrived  at  age  when  the  trial  on  the  petition 
took  place.  But  service  upon  her  during  her  minority  would 
not  compel  her  appearance  after  arriving  at  age.  The  petition 
should  be  amended,  alleging  that  she  is  no  longer  a  minor, 
and  copy  of  the  amendment  should  be  served  upon  her.  Then 
she  would  be  bound,  whether  she  appeared  or  not,  if  in  fact  she 
be  now  of  full  age.  The  same  result  might  be  accomplished 
by  an  order  reciting  her  arrival  at  age,  and  service  upon  her 
of  such  order. 

2.  As  the  formal  legal  title  to  the  whole  premises  is  perhaps 
outstanding  in  a  trustee,  it  would  also  be  better  that  he  be 
made  a  party.  The  order  appointing  hira  calls  him  a  naked 
trustee,  but  it  goes  on  and  clothes  him  with  all  the  rights 
and  powers  conferred  by  the  deed  of  trust  upon  the  original 
trustee;  and  the  original  trustee  took  the  power  to  sell  and 
reinvest  in  conjunction  with  Mrs.  Welch.  It  may  be  that  this 
power  is  no  longer  exercisible,  if  all  the  minors  interested  in 
the  property  have  attained  their  majority.  We  do  not  rule  that 
he  is  a  necessary  party;  but  it  would  be  judicious  to  bring 
him  before  the  court,  if  it  be  designed  to  make  the  partition 
absolutely  conclusive  upon  the  title,  both  legal  and  equitable. 

3.  With  respect  to  the  right  of  a  creditor  who  holds  an  ab- 
solute deed  as  security  for  his  debt  to  have  partition,  there  is 
some  difficulty,  because  his  title  is  defeasible,  and  because  his 
bond  is  outstandinjg  to  reconvey,  not  an  estate  in  severalty. 
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but  an  estate  in  common, —  the  same  sort  of  estate  wliich  he 
acquired  from  his  debtor  as  security.  Following  analogies, 
we  would  say  that  he  can  have  partition,  certainly  so  with 
the  concurrence  of  his  debtor,  the  holder  of  the  bond  for  titles, 
and  without  such  concurrence,  if  there  be  any  good  reason 
shown  why  he  ought  to  have  his  estate  in  common  changed 
to  one  in  severalty.  We  find  it  ruled  that  mortgagees  holding 
the  legal  title  may,  under  some  circumstances,  have  partition: 
Colton  V.  Smith,  11  Pick.  311;  22  Am.  Dec.  375;  Rich  v.  Lord, 
18  Pick.  322;  Barbour  on  Parties,  423;  Freeman  on  Coten- 
ancy, sees.  451,  452.  See,  however,  1  Jones  on  Mortgages,  sec. 
705.  To  grant  partition  at  the  instance  of  a  creditor  holding 
an  absolute  deed,  as  in  the  present  case,  would  relieve  him 
from  reconveying  the  kind  of  estate  which  he  holds,  and  which 
he  has  engaged  by  his  bond  to  restore  to  his  debtor  upon  pay- 
ment of  the  debt.  To  work  this  result  in  opposition  to  the  will 
of  the  debtor  ought  to  require  a  very  strong  reason,  inasmuch 
as  the  statute  gives  another  remedy  for  realizing  on  such  a 
security,  namely,  the  execution  of  a  deed,  and  levy  and  sale 
of  the  property  after  obtaining  judgment  on  the  debt:  Code, 
sec.  1970.  In  all  applications  for  partition,  the  court  has  a 
discretion  to  deny  the  writ  where  a  sufiicient  reason  appears: 
Code,  sec.  4006;  and  that  the  applicant  holds  a  deed  for  secu- 
rity only  is  a  very  potent  reason  for  denying  the  petition,  where 
it  is  not  shown  that  some  special  cause  exists  for  not  using  at 
once  the  appropriate  statutory  remedy  expressly  provided  by 
the  legislature  in  behalf  of  such  a  creditor.  In  this  case  no 
such  cause  appears,  and  we  think  the  court  erred  in  ordering 
the  writ  to  issue. 

Judgment  reversed.  

Infants  —  Process.  — Infanta  not  personally  served  with  process  are  not 
made  parties  to  a  proceeding  merely  by  the  appointment  of  a  guardian  ad 
litem,  when  the  record  exhibits  no  proof  of  acceptance  by  the  guardian: 
Hhaefer  v.  Gaiea,  2  B.  Mon.  453;  38  Am.  Dec.  164,  and  note.  Compare  Sites 
V,  Eldredge,  45  N.  J.  Eq.  632;  14  Am.  St.  Rep.  769,  and  note.  The  service  of 
process  upon  infants,  when  it  is  not  shown  that  there  is  no  father,  mother,  or 
guardian  in  the  state  upon  whom  process  may  be  served,  does  not  give  the 
court  jurisdiction  as  to  such  minors,  or  authorize  the  appointment  of  a 
guardian  ad  litem:  Frank  v.  Webb,  67  Miss.  462. 

PARTi'noN,  —  As  TO  THE  RiGHT  OF  A  MoRTOAQEE  to  Compel  partition, 
see  note  to  Nichols  v.  Nichols,  67  Am.  Dec.  708.  A  party  who  sells  his  inter- 
est in  realty,  and  takes  a  mortgage  to  secure  unpaid  purchase-money,  having 
assigned  the  mortgage,  cannot  maintain  an  action  for  partition:  Bannon  v. 
Comegyx,  69  Md.  411.  All  parties  interested  as  part  owners  must  be  mad* 
parties  iu  a  suit  for  partition:  Parker  V.  C/iancellor,  73  Tex.  475. 
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SoAiFB  V,  Emmons. 

[84  Oboroia,  619.] 

NuNcnPATivE  Wills.  Essentials  to  Validitt  of.  —  Nuncupative  trills 
demand  strictness  of  proof  in  all  essential  points;  and  to  be  valid,  must 
be  executed  by  the  testator  while  tn  exttemu,  as  a  matter  of  necessity 
and  not  of  clioice. 

NuNCCPATivE  Will,  Validity  of.  —  A  nuncupative  will  executed  by  a 
testator  in  his  last  illness,  and  three  days  before  hit  death,  while  he  had 
time,  opportunity,  and  ability  to  have  e;fecuted  a  formal  written  will, 
and  by  which  he  gave  nearly  his  entire  property  to  his  widow,  to  the  cx> 
elusion  of  his  children,  is  illegal  and  void. 

Donalson  and  Hawes,  and  D.  H.  Pope,  for  the  plaintiff. 

Spence  and  Twitty,  and  I.  A.  Bush,  for  the  defendants. 

Simmons,  J.  Mrs.  Margaret  J.  Emmons,  now  Mrs.  Scaife, 
Bought  to  have  admitted  and  established  as  the  will  of  her 
husband,  Dr.  H.  R.  Emmons,  what  she  alleged  to  be  a  nun- 
cupative will,  made  by  him  about  the  twentieth  day  of  Feb- 
ruary, 1888,  during  his  last  illness,  and  three  days  before  his 
death.  By  it  he  gave  to  his  wife  the  house  and  lot  on  which 
they  lived,  and  all  the  furniture  and  other  property  in  it;  also 
his  farm,  in  Mitchell  County,  and  the  mules  and  other  property 
on  it;  also  the  cabins  and  lots  he  had  rented  out  to  negroes; 
also  his  storehouse  and  lot  in  Camilla,  and  all  the  goods  and 
other  property  therein.  Indeed,  he  gave  all  his  property  to  her 
except  his  wild  lands.  He  left  a  son,  Eugene,  and  a  daugh- 
ter, Minnie,  who  caveated  the  probate  of  the  will  on  various 
grounds.  The  jury  found  for  the  caveators,  and  petitioner 
moved  for  a  new  trial,  which  was  overruled  by  the  court,  and 
she  excepted. 

The  main  grounds  relied  on  before  us  for  a  reversal  of  the 
judgment  of  the  court  below  in  refusing  to  grant  a  new  trial 
were  the  third,  fourth,  and  fifth,  which  are  as  follows:  3.  Error 
in  charging:  "Nuncupative  wills,  being,  as  a  rule,  no  favorites 
of  the  court,  demand  strictness  of  proof  in  all  essential  points; 
this  is  requisite  in  consideration  of  the  facilities  with  which 
frauds  in  setting  up  nuncupative  wills  are  obviously  attended; 
facilities  which  absolutely  require  to  be  counteracted  by  courts 
insisting  on  the  strictest  proof  as  to  the  facts  of  such  alleged 
wills."  4.  Error  in  charging:  "A  nuncupative  will,  to  be 
valid,  must  be  made  as  a  matter  of  necessity,  and  not  as  a 
matter  of  choice.  That  is,  a  person  who  desires  to  make  a 
will,  and  has  time  to  make  a  written  will,  but  deliberately  de- 
termines to  make  a  nuDcupative  will,  —  such  a  nuncupative 
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will  is  not  valid."  5.  Error  in  charging:  "  Before  the  jury 
would  be  authorized  to  find  in  favor  of  the  will,  it  must  appear 
from  the  evidence  that  Dr.  Emmons,  the  testator,  was  in  ex-' 
tremis  at  the  time  of  making  the  will;  and  the  words  Mast 
sickness,'  as  used  in  the  statute  of  this  state,  mean  last  ex- 
tremity. The  extremity  must  be  such  that  the  party  speaking 
them  is  overtaken  by  so  sudden  or  violent  a  sickness,  or  at  least 
alters  his  wishes  so  shortly  before  his  death,  that  there  is  af- 
forded thereafter  no  convenient  time  or  opportunity  to  have 
reduced  his  words  to  writing  and  executed  a  formal  will.  If 
the  jury  believe,  from  all  the  evidence  in  the  case,  that  the  tes- 
tator did  have  plenty  of  time  and  opportunity  to  have  executed 
a  formal  written  will,  then  it  will  be  their  duty  to  find  against 
the  nuncupative  will." 

There  has  been  some  conflict  in  the  decisions  of  the  courts 
upon  the  propositions  announced  to  the  jury  by  the  trial  judge 
in  this  case,  as  contained  in  the  three  grounds  above  set  out. 
The  supreme  court  of  Alabama  in  the  case  of  Johnson  v.  Glass- 
cock, 2  Ala.  218,  the  supreme  court  of  Illinois  in  the  case  of 
Harrington  v.  Stees,  82  111.  50,  25  Am.  Rep.  290,  and  the  su- 
preme court  of  Tennessee  in  the  case  of  Nolan  v.  Gardner,  7 
Heisk.  215,  held  that  it  was  unnecessary  that  the  nuncupa- 
tion should  be  made  when  the  testator  is  in  extremi'^.  But  we 
think  that  the  great  and  decided  weight  of  authority  is  in 
favor  of  the  propositions  announced  by  the  trial  judge,  and 
complained  of  in  the  grounds  of  the  motion  for  a  new  trial, 
above  quoted.  The  reason  for  the  rule  is  so  well  put  in  some 
of  the  cases  in  which  this  doctrine  is  discussed,  that  we  deem 
it  unnecessary  for  us  to  do  more  than  refer  to  them:  See  Prince 
v.  Hazleton,  20  Johns.  502;  11  Am.  Dec.  307;  YarnalVs  Will,  4 
Rawle,  46;  26  Am.  Dec.  115;  Werkheiser  v.  Werkheiser,  6  Watts 
&  S.  184;  Boyer  v.  Frick,  4  Watts  &  S.  357;  notes  to  Sykes  v. 
Sykes,  20  Am.  Dec.  40;  Haus  v.  Palmer,  21  Pa.  St.  296;  O'Neill 
V.  Smith,  33  Md.  569;  Reese  v.  Hawthorn,  10  Gratt.  548;  Car- 
roll v.  Bonham,  42  N.  J.  Eq.  625;  26  Am.  Law  Reg.  568,  with 
notes;  25  Cent.  L.  J.  328,  with  notes.  See  also  Beach  on 
Wills,  10;  Schouler  on  Wills,  sec.  365;  1  Redfield  on  Wills, 
185.  See  also  the  opinions  of  Warner,  J.,  and  Lochrane,  C. 
J.,  in  Ellington  v.  Dillard,  42  Ga.  378  et  seq. 

Judgment  affirmed.  

Nuncupative  Wills,  Essential  Qualitie3  of.  —  As  to  what  constitute*- 
a  nuncupative  will,  see  note  to  Arnett  v.  Arnett,  81  Am.  Dec.  230,  231;: 
Sykes  v.  Sykes,  2  Stew.  364;  20  Am.  Dec.  40,  and  note  44-48;  Hamngton  v. 
Sues.  82  111.  50;  25  Am.  Rep.  290. 
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CBiBfiWAL  Law  —  Robbert.  —  It  is  not  necessary  in  a  earn  of  robbery  to  prove 
that  the  property  was  actually  taken  from  the  person  of  the  owner, 
bat  it  is  sufficient  if  it  is  taken  in  his  presence. 

Criminal  Law.  —  Robbery  may  be  committed  by  taking  the  property  of  a 
person  from  his  dwelling-house  while  he  is  confined  in  his  smoke-house, 
fifteen  steps  from  the  dwelling,  and  where  he  is  prevented,  by  threats 
and  intimidation,  from  leaving  the  smoke-house  and  returning  to  the 
dwelling  while  the  robbery  is  being  perpetrated. 

S.  W.  Hitch  and  J.  H.  Lumpkin^  for  the  plaintiffs  in  error. 

W.  0.  Brantley^  solicitor-generalf  and  D.  W.  Eountree  and 
E.  D.  Graham,  for  the  state. 

Simmons,  J.  1.  William  and  Charles  Clements  were  in- 
dicted, tried,  and  convicted  of  robbery.  They  made  a  motion 
for  a  new  trial,  upon  several  grounds,  which  was  overruled  by 
the  court,  and  they  excepted.  The  evidence  as  to  the  robbery 
was,  in  substance,  as  follows:  Between  seven  and  eight  o'clock 
on  the  evening  of  January  19,  1888,  Bird  went  into  his  smoke- 
house to  weigh  out  rations  for  his  hands.  While  he  was  in 
there,  a  man  ran  up  and  said  that  the  first  one  who  put  his 
head  out,  he  would  shoot  it  off ;  said  that  they  were  after  a  mur- 
derer that  had  killed  four  men  in  Dooly  County,  and  were  told 
he  was  there.  Bird  asked  what  was  his  name,  and  the  man 
said  he  did  not  know,  but  the  sheriff  did,  and  that  the  place 
was  surrounded.  Bird  looked  through  the  crack,  the  room 
being  built  of  logs,  and  the  man  was  standing  with  his  face 
toward  Bird,  who  could  not  tell  anything  about  him  only  he 
was  a  stout  man,  and  he  stood  in  a  shooting  position.  After  a 
little  while,  the  man  disappeared,  "kinder  backed  off,"  and 
Bird  waited  until  he  thought  it  was  time  for  a  man  to  come 
from  anywhere  around  in  fifty  or  sixty  yards,  and  he  did  not 
come;  and  Bird  said,  "I  am  going  out,  if  you  do  shoot,"  and 
went  out.  When  he  got  to  the  back  door,  he  met  his  wife  com- 
ing in  from  the  kitchen,  and  she  asked  him  if  he  knew  his 
chest  was  gone,  and  he  told  her,  No.  Before  that  man  came 
up,  a  gun  was  fired  off.  The  chest  was  right  under  the  bed, 
which  stood  at  the  front  door  of  Bird's  dwelling-house.  Tiiere 
was  a  piazza  running  along  by  the  front  door,  and  the  chest 
had  been  taken  out  by  that  door.  The  smoke-house  was 
*'  sorter  back  "  of  that  house.  The  bed  was  from  one  and  a 
half  to  two  feet  from  the  front  piazza.     The  chest  could  have 
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been  seen  under  the  bedstead.  It  was  under  the  bed  when 
Bird  went  to  the  smoke-house.  It  contained,  before  it  was 
broken  open,  several  hundred  dollars  in  currency,  land  deeds, 
and  papers.  He  was  alarmed  or  dazed  by  the  statement  mndo 
while  he  was  in  the  smoke-house,  by  the  man  on  the  outside, 
who  was  standing  within  eight  feet  with  his  gun  in  a  shooting 
position  so  he  could  not  put  his  head  out.  The  smoke-hoiipe 
was  about  iSfteen  steps  from  the  dwelling-house.  Nobody  said 
anything  to  him  about  taking  his  money,  and  nobody  took 
anything  from  his  person.  The  chest  was  not  very  heavy. 
It  was  about  eighteen  inches  long  and  about  fourteen  inches 
high.  It  was  generally  known  that  he  kept  his  valuables  in 
that  chest.  There  was  other  evidence  tending  to  show  that 
the  plaintiffs  in  error  were  the  guilty  parties;  but  it  is  un- 
necessary to  detail  it  here,  as  the  main  question  is,  whether, 
under  the  facts  set  out,  the  offense  was  robbery. 

Under  the  above-stated  facts,  the  court  charged  the  jury  as 
complained  of  in  the  third  and  fourth  grounds  of  the  motion 
for  a  new  trial,  which  is  alleged  by  the  plaintiffs  in  error  to 
be  erroneous.  These  grounds  are  as  follows:  3.  Because  tlie 
court  erred  in  the  following  charge  to  the  jury:  "In  order 
to  convict  these  defendants,  it  must  appear  that  the  goods  al- 
leged to  have  been  taken  were  taken  from  the  person  of  the 
owner.  By  this  you  are  not  to  understand  that  the  goods 
must  have  been  in  the  hands  of  or  attached  to  the  person  of 
the  owner.  All  his  property,  so  far  as  cases  of  this  character 
are  concerned,  is,  in  contemplation  of  law,  upon  the  person  of 
the  owner,  which  is,  at  the  time  of  taking,  in  the  immediate 
presence  of  the  owner,  or  is  so  near  at  hand,  or  stored  in  such 
position,  that  at  the  time  of  taking  it  is  under  the  immediate 
personal  protection  of  the  owner.  If  the  goods  are  in  that 
condition,  then  they  are,  within  the  contemplation  of  the  law, 
upon  the  person  of  the  owner."  4.  Because  the  court  gave 
the  following  charge:  "That  goods  stored  in  the  dwelling- 
house  are  deemed  to  be  upon  the  person  of  the  owner,  in  con- 
templation of  law,  80  far  as  cases  of  this  character  are 
concerned,  when  the  owner  thereof  is  either  personally  therein, 
that  is,  in  his  dwelling-house,  or  in  any  house  so  nearly  adja- 
cent thereto  as  that  the  whole  is  under  his  immediate  personal 
dominion  and  control.  If  you  shall  find  from  this  evidence 
that  in  the  county  of  Coffee,  upon  the  day  named  in  the  in- 
dictment, the  goods  alleged  to  have  been  stolen  were  the  prop- 
erty of  Wiley  Bird;  that  they  were  of  some  value;  that  they 
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were  stored  in  the  dwelling-house  of  the  owner;  that  the 
owner  thereof  was  present  therein,  or  in  a  house  so  nearly- 
adjacent  thereto  as  that  the  same  was  under  his  immediate 
protection,  dominion,  and  control;  that  the  defendants,  acting 
in  concert,  intending  by  violence  or  intimidation  to  take  and 
carry  away  the  goods  described  in  the  indictment,  and  by 
threats  of  violence  putting  him  in  fear  within  the  meaning  of 
that  term  as  the  court  has  defined  it  to  you,  and  by  this 
means  overcame  his  will;  and  that  while  under  the  influence 
of  such  fears  the  other  entered  the  dwelling-house  of  the  owner, 
and  took  and  carried  away  the  goods  described,  with  the  in- 
tent to  steal  the  same, — then  it  would  be  your  duty  to  convict 
them,  even  though  it  should  appear  that  at  the  exact  moment 
of  taking  the  owner  had  no  knowledge  that  his  goods  were 
being  taken,  or  of  the  purpose  of  the  defendants  in  their  put- 
ting him  in  fear," 

We  do  not  think  the  court  erred  in  giving  the  charges  com- 
plained of,  under  the  facts  of  this  case.  It  is  not  necessary  in 
a  case  of  robbery  to  prove  that  the  property  was  actually  taken 
from  the  person  of  the  owner,  but  it  is  suflBcient  if  it  is  taken 
in  his  presence:  Crews  and  Crenshaw  v.  State,  3  Cold.  350; 
State  V.  Jenkins,  36  Mo.  372;  2  Russell  on  Crimes,  106,  107;  2 
Roscoe's  Crim.  Ev.  935,  936.  In  the  present  case.  Bird,  the 
prosecutor,  was  in  his  smoke-house,  within  fifteen  steps  of  the 
dwelling-house,  which  contained  the  chest.  All  the  prop- 
erty in  this  dwelling-house,  in  contemplation  of  law,  was  in 
his  immediate  possession  and  control.  He  was  found  by  the 
■defendants  in  this  smoke-house,  and  was  prevented  by  threats 
and  intimidation  from  leaving  the  smoke-house  and  going 
into  his  dwelling-house.  He  was  kept  in  this  smoke-house  a 
sufl&cient  length  of  time  to  enable  some  of  the  defendants  to 
■enter  the  dwelling-house  and  take  the  chest  therefrom.  Sup- 
pose the  defendants  had  found  Bird  on  the  front  steps  of  his 
piazza,  and  had  carried  him  by  force  to  this  smoke-house  and 
locked  him  therein,  and  had  then  gone  back  to  his  house  and 
stolen  his  chest;  could  it  be  said  that  the  taking  was  not  in 
his  presence?  Suppose  they  had  found  him  in  his  dining- 
room,  and,  locking  him  therein,  had  gone  to  the  front  room 
and  taken  the  chest;  would  not  that  have  been  in  his  pres- 
ence? Suppose  the  owner  of  cattle  is  out  in  the  pasture  with 
them,  when  a  man  comes  up  and  points  a  pistol  at  him,  tell- 
ing him  to  stay  where  he  is.  At  the  same  time,  confederates 
of  the  aggressor  drive  the  cattle  oflf  from  another  part  of  the 
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field.     Would  not  that  be  a  taking  in  the  presence  of  the 
owner?   See  2  East  P.  C.  707.    In  the  case  of  State  v.  Calhoun^ 
72  Iowa,  432,  2  Am.  St.  Rep.  252,  lately  decided  by  the  su- 
preme  court   of  Iowa,  the   accused  went  into  the  dwelling- 
house  of  a  lady  and  into  the  room  where  she  was,  and  by 
violence  and  intimidation,  throwing  her  down  and  tying  her,, 
extorted  information  as  to  where  her  valuables  were.     Being 
told  that  they  were  in  another  room,  he  left  her  tied,  and  went 
into  the  other  room,  where  he  get  her  money  and  watch.  This 
was  held  to  be  a  taking  in  the  presence  of  the  owner,  notwith- 
standing it  occurred  in  a  different  part  of  the  house  from  that 
in  which  the  owner  was  tied.     Bishop,  in  his  work  on  crimi- 
nal law  (vol.  2,  sec.  1177),  says:  "The  meaning  of  this  legal 
phrase  is,  not  that  the  taking  must  necessarily  be  from  the 
actual  contact  of  the  body,  but  if  it  is  from  under  the  personal 
protection,  that  will  suffice.     Within  this  doctrine,  the  person 
may  be  deemed  to  protect  all  things  belonging  to  the  indi- 
vidual, within  a  distance,  not  easily  defined,  over  which  the 
influence  of  the  personal  presence  extends."     In  the  case  of 
Merriman  v.  The  Hundred  of  Chippenham^  2  East  P.  C.  709, 
it  was  held  that  where  a  wagoner  was  forcibly  stopped  in  the 
highway  by  a  man,  under  fraudulent  pretense  that  his  gooda 
were  unlawfully  carried  for  want  of  a  permit,  and  while  they 
were  going  to  a  magistrate  to  obtain  the  permit,  the  man'a 
confederates  took  away  the  goods,  this  was  sufficient  proof  of 
a  taking  to  constitute  robbery.     See  also  same  case,  quoted  in 
3  Greenl.  Ev.,  sec.  228.    So  we  think  that  where  the  prosecutor 
was  within  fifteen  steps  of  the  property  stolen,  and  was  kept 
away  by  threats  and  intimidation  by  one  of  the  defendants, 
while  the  other*Btole  the  chest,  the  taking  was  in  the  presence 
of  the  prosecutor. 

2.  The  verdict  was  found  by  the  jury  upon  the  proper 
count  in  the  indictment,  and  the  evidence  authorized  the 
finding. 

Judgment  affirmed.  

RoBBBRT,  What  Constitutes.  —  To  constitate  robbery,  tbo  property 
taken  need  not  be  attached  to  the  person  of  the  individual  robbed,  or  in  hi* 
immediate  presence:  State  ▼.  Cc^houn,  72  Iowa,  432;  8  Am.  St  Bep.  252,  and 
note. 
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(S4  Georgia,  669.] 
f  onciBLS  Entry  and  Detainer  —  Evidkncb.  — An  entry  by  one  npon  land 
in  the  possession  of  another,  with  such  a  show  of  force  as  to  make  it  use* 
less  for  the  occupant  to  try  to  maintain  his  possession,  is  a  forcible  entry; 
and  proof  that  the  person  so  entering  remained  in  possession  is  admissi* 
ble  to  show  that  he  made  his  entry  complete  and  effectual,  although  be 
is  not  charged  with  forcible  detainer. 

Indictment  for  and  coaviction  of  forcible  entry  and  de> 
iainer. 

Johnson,  Smith,  and  Johnson,  for  the  plaintiff  in  error. 

W.  O.  Brantley,  solicitor-general,  and  D,  W,  Rountree,  C. 
Symmes,  and  J.  H.  Lumpkin,  for  the  state. 

Bleckley,  C.  J.  1.  Though  the  grounds  of  the  motion  for 
a  new  trial  are  quite  numerous,  we  think  no  substantial  error 
was  committed  by  the  court,  and  that  the  evidence  was  sufiB- 
cient  to  warrant  the  verdict.  That  the  possession  of  the 
premises  was  in  Wallace,  the  prosecutor,  and  that  Lissner, 
the  accused,  entered  with  a  show  of  force,  and  in  opposition 
■to  the  will  of  Wallace,  cannot  be  doubted.  Lissner  went  to 
the  premises  accompanied  by  two  men,  one  of  the  latter  carry- 
ing a  hatchet.  This  hatchet  Lissner  took,  and  with  it  knocked 
oflF  some  slats  which  had  been  nailed  across  the  door  of  a 
stable,  announcing  to  Wallace  his  purpose  to  enter;  and  in 
answer  to  Wallace's  remonstrances  said:  "I  don't  care  what 
you  say,  I  am  coming  in ";  and  he  did  come  in  by  that 
means.  Wallace  made  no  resistance;  and  had  he  made  any, 
it  most  probably  would  have  been  useless.  The  law  did  not 
require  that  he  should  make  any  in  the  face  of  such  a  display 
of  force.  That  the  force  used  was  sufficient  to  constitute  that 
element  of  the  oflfense,  see  Chambers  v.  Collier^  4  Ga.  193; 
Minor  v.  Duncan,  54  Ga.  516. 

2.  The  fact  that  Lissner  remained  in  possession  was  admis- 
sible in  evidence  to  show  his  purpose  in  making  the  entry, 
and  to  show,  also,  that  he  accomplished  that  purpose,  and 
made  his  entry  eflfectual.  Although  he  was  charged  with 
forcible  entry  only,  the  completeness  of  his  entry  was  illus- 
trated by  his  retention  of  possession,  and  by  the  nature  and 
extent  of  that  possession. 

3.  No  evidence  material  to  the  substantial  merits  of  the 
■case  was  either  admitted  or  rejected  erroneously  by  the  court. 
And  we  are  unable  to  discover  any  substantial  error  in  the 
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instructions  given  to  the  jury.  The  same  may  be  said  as  to 
the  minute  points  of  practice  which  arose,  and  which  the  court 
ruled  upon  in  the  progress  of  the  trial.  A  more  extended  dis- 
cussion of  these  matters  would  not  be  useful,  as  they  involvfr 
no  principle  of  any  importance. 

The  court  did  not  err  in  refusing  to  grant  a  new  trial. 

Judgment  affirmed.  

■ 

FoRCiBLK  Entry  and  Detainer. — To  conatitnte  the  ofiFense  of  forcible- 
entry,  there  must  be  either  actual  violence  used,  or  such  demonstrations  of 
force  as  are  calculated  to  intimidate  or  alarm,  or  as  involve  or  tend  to  a 
breach  of  the  peace:  Siate  v.  Mills,  104  N.  C.  905;  17  Am.  St.  Rep.  706,  and 
note;  State  v.  Smith,  100  N.  C.  466.  If  an  entry  upon  land  is  peaceable,  it 
may  afterwards  become  forcible  trespass,  as  where  the  trespasser,  upon  be- 
ing ordered  to  leave  the  premises,  used  violent  language,  and  pursued  th» 
occupant  into  bis  house:  State  v.  Talbot,  97  N.  CL  494. 
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UsuRT  AS  Defense.  —  Where  a  party  has  delivered  cotton  to  a  warehouse- 
man, taking  his  receipt  therefor,  and  has  subsequently  assigned  such 
receipt  to  a  third  person  to  secure  the  payment  of  a  usurious  note,  the 
holder  of  the  receipt  may  maintain  trover  against  the  warehouseman  to 
recover  the  cotton,  after  demand  and  refusal  to  deliver  it.  The  holder 
of  the  receipt  and  the  warehouseman  are  not  privies,  and  the  latter  can- 
not set  up  the  defense  of  usury,  in  the  absence  of  proof  that  he  claims 
the  cotton  under  the  maker  of  the  note,  or  has  an  interest  in  it  derived 
through  him. 

Warehousemen  —  Effect  of  Delivery  of  Receipt. — The  delivery  of  a. 
warehouse  receipt  has  the  same  effect  in  transferring  the  title  to  the 
property  as  the  delivery  of  the  property  itself,  and  the  warehouseman 
thereby  becomes  the  bailee  to  the  transferee. 

Usury  as  Defense  can  only  be  Taken  by  a  party  to  the  usurious  agree- 
ment, or  persons  representing  him  as  privies  in  blood  or  estate.  A 
stranger  cannot  set  up  usury  as  a  defense  to  an  action. 

Q.  J.  Wright,  for  the  plaintiflfs. 

R.  L.  Berner  and  W.  D.  Stone,  for  the  defendants. 

Simmons,  J.  It  appears  from  the  record  in  this  case  that 
"Watson  carried  two  bales  of  cotton  to  the  warehouse  of  Mob- 
ley, and  stored  them  therein,  taking  the  usual  warehouse  re- 
ceipt therefor  from  Mobley.  Subsequently,  Watson  borrowed 
ninety-one  dollars  from  Head,  giving  his  note  therefor,  pay- 
able on  demand,  with  interest  at  the  rate  of  twelve  per  cent 
per  annum,  and  assigned,  in  writing,  the  warehouse  receipt  tO' 
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Head  to  secure  the  payment  of  said  note.  Head  demanded 
the  cotton  of  Mobley,  and  he  refused  to  deliver  it;  whereupon 
Head  brought  his  suit  against  Mobley  and  Maynard,  alleging 
a  conversion  of  the  cotton  by  them.  It  appearing  on  the  trial 
that  the  note  given  by  Watson  to  Head,  to  secure  which  the 
cotton  receipt  was  assigned  to  Head,  was  infected  with  usury, 
the  court,  upon  motion  of  defendants'  counsel,  nonsuited  the 
plaintiff,  upon  the  ground  that  the  title  to  the  receipt  was 
void  and  the  plaintiff  could  not  recover.  To  this  decision  the 
plaintiff  excepted. 

We  think  the  court  committed  error  in  awarding  a  nonsuit 
upon  that  ground.  Under  our  code,  section  2244,  when  Wat- 
son assigned  this  receipt  to  Head,  the  assignment  vested  the 
title  in  Head;  and  when  Watson  delivered  the  receipt  to 
Head,  he  thereby  delivered  possession  of  the  cotton  to  Head. 
A  warehouse  receipt  is  not,  in  a  technical  sense,  like  a  b'ill  of 
exchange  or  a  negotiable  instrument;  it  merely  stands  in  the 
place  of  the  property  it  represents,  and  delivery  of  the  receipt 
has  the  same  effect  in  transferring  the  title  to  the  property  as 
the  delivery  of  the  property:  Second  Nat.  Bank  v.  Walbridge, 
19  Ohio  St.  419;  2  Am.  Rep.  408.  When  by  a  warehouse  re- 
ceipt it  is  agreed  to  deliver  the  property  to  any  one  to  whom 
the  receipt  may  be  indorsed  (as  to  one  or  his  order),  sym- 
bolical delivery  of  the  property  may  be  effected  by  a  transfer 
of  the  receipt,  and  the  warehouseman  in  such  case  becomes 
the  bailee  to  such  transferee:  Gill  v.  Frank,  12  Or.  507;  53 
Am.  Rep.  378;  Hale  v.  Milwaukee  Dock  Co.,  29  Wis.  482;  9 
Am.  Rep.  603;  Allen  v.  Maury,  66  Ala.  10;  Gibson  v.  Stevens, 
8  How.  384;  Newmark  on  Sales,  sec.  216.  Head,  then,  being 
the  owner  of  the  receipt  issued  by  Mobley,  and  being  in  pos- 
session of  the  cotton,  Mobley  became  his  bailee,  and  it  was 
liis  duty  to  deliver  the  cotton  to  Head  upon  demand,  unless 
he  could  show  some  legal  reason  for  his  refusal, — of  which 
we  will  speak  presently.  A  person  having  had  possession  of 
personal  property  has  the  right  to  recover  it  in  an  action  on 
his  possession,  unless  the  defendant  can  show  a  better  title. 
Head,  being  in  possession  of  the  property,  as  we  have  already 
shown,  had  a  right  to  recover  it  from  Mobley,  unless  Mobley 
had  shown  a  better  title  in  himself;  but  Mobley  did  not  show 
any  title  in  himself,  nor  undertake  to  do  so,  and  therefore 
Head  should  have  been  allowed  to  recover  the  property  or  its 
value,  and  awarding  a  nonsuit  was  error. 

Mobley  insists,  however,  that  Head's  title  to  the  cotton, 
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being  infected  with  usury,  was  void,  under  our  code,  secticu 
2057  f,  which  declares  that  "  all  titles  to  property,  made*  .\e 
a  part  of  a  usurious  contract,  or  to  evade  the  laws  against 
usury,  are  void."  This  would  be  true  as  between  Head  and 
Watson,  or  any  other  person  in  privity  with  Watson.  Thi.^ 
Btatute  was  enacted  as  a  penalty  against  the  usurer,  and  for 
the  protection  of  the  borrower  or  his  privies  in  blood  or  estate; 
and  all  titles  infected  with  usury  are,  as  between  the  usarer 
and  the  borrower  or  his  privies,  void;  and  as  between  these 
persons,  no  court  will  give  them  validity.  We  cannot  see, 
however,  what  right  third  persons  who  have  no  interest  in  the 
matter  have  to  invoke  this  statute  as  against  the  usurer.  It 
is  a  well-settled  principle  that  the  plea  of  usury  is  a  personal 
one,  and  that  no  one  can  plead  it  but  the  borrower  or  his 
privies. 

Mr.  Tyler,  in  his  work  on  usury,  page  403,  says:  "  As  a 
general  proposition,  it  may  affirmed  that  no  usurious  transac- 
tion will  be  upheld  by  the  court,  and  that  in  no  instance  can 
the  holder  of  a  usurious  security  succeed  in  a  direct  attempt 
to  enforce  it.  But  this  is  not  the  universal  rule,  and  cannot  be 
said  to  be  correct  under  all  circumstances  and  between  all 
parties.  The  doctrine  is  well  settled  that  the  defense  of  usury 
can  only  be  taken  by  a  party  to  the  usurious  agreement,  or 
persons  representing  him  as  privies  in  blood  or  estate.     A 

stranger  cannot  set  up  usury  as  a  defense  to  an  action 

It  is  in  all  these  cases  the  party  who  owes  the  debt,  and  who 
devotes  his  property  to  pay  it,  that  can  alone  set  up  the  de- 
fense of  usury.  If  for  any  reason — his  desire  to  avoid  litiga- 
tion, his  pride  of  character,  or  his  conscientious  sense  of 
justice  —  he  may  be  induced  to  waive  his  legal  rights  and  to 
satisfy  a  demand,  he  is  at  liberty  to  do  so,  although  it  may  be 
obnoxious  to  the  defense  of  usury.  And  whenever  he  sees  fit 
not  to  set  up  the  defense  of  usury  against  such  a  demand,  and 
makes  provision  for  its  payment,  no  stranger,  though  he  be 
agent  or  trustee,  who,  by  express  or  implied  agreement,  has 
assumed  the  agency  of  making  this  payment  on  behalf  of  the 
debtor,  who  furnishes  the  funds  for  that  purpose,  can  put  the 
funds  in  his  pocket  and  set  the  holder  of  the  demand  at  defi- 
ance. These  principles  are  well  settled  by  a  large  number  of 
authorities,  a  few  of  which  need  only  be  examined."  See  also 
Jones  on  Mortgages,  sec.  644.  A  title  may  be  absolutely  void 
between  certain  j,  arsons  and  not  void  as  between  others.  A 
fraudulent  sale  is  void  as  to  creditors;  it  would  only  be  void- 
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«ble  us  between  buyer  and  seller.  "  So  it  may  be  said  that  in 
many  cases  where  a  transaction  is  declared  void  in  terms  by  a 
rule  of  the  common  law,  or  even  expressly  by  statute,  where  the 
obvious  intent  of  the  rule  or  statute  is  to  secure  and  protect 
the  rights  of  others,  the  construction  of  law  is,  that  it  is 
voidable  so  far  that  it  shall  not  operate  to  defeat  or  impair 
those  rights.  A  deed  of  this  character  is  not  a  dead  letteri 
but  can  be  avoided  by  the  injured  person  only,  and  at  such 
time  and  in  such  manner  as  may  be  necessary  to  preserve  and 
secure  those  rights.  In  other  respects,  as  we  have  seen,  it  has 
its  natural  eflFects  ":  Walt  on  Fraudulent  Conveyances,  sees. 
445  et  seq.  So  while  this  title  of  Head  was  void  on  account 
of  usury  as  between  hiio  and  Watson  and  Watson's  privies, 
it  was  not  void  as  between  Head  and  a  third  party  not  inter- 
ested in  the  matter.  A  third  party  who  has  no  interest  in  the 
title,  as  we  have  seen,  will  not  be  allowed  to  make  the  ques- 
tion. Watson  and  his  privies  alone  can  make  the  question 
that  the  title  is  void  on  account  of  usury.  The  record  not  dis- 
closing that  Mobley  claimed  under  Watson,  or  that  he  had 
any  interest  in  the  cotton  derived  from  Watson,  we  hold  that 
he  had  no  right  to  make  the  question  as  to  Head's  title  being 
void,  and  that  the  nonsuit  awarded  on  this  ground  was  error. 

Of  course,  if  upon  the  next  trial  Mobley  shows  that  he 
claimed  the  cotton  under  Watson,  or  that  he  had  any  inter- 
est in  the  cotton  derived  from  Watson,  he  would  be  allowed 
to  make  the  question  so  far  as  it  would  be  necessary  to  pro- 
tect that  interest;  and  if  Mobley  shows  this,  and  Maynard 
shows  that  he  bought  from  Mobley,  he  would  have  the  same 
rights  that  Mobley  has.  This  case  differs  from  Jaquea  v.  Stew- 
<irt,  81  Ga.  81.  In  that  case  Stewart  and  Jaques  both  claimed 
title  under  Gordon.  This  fact  does  not  appear  in  the  report, 
as  it  should,  but  it  is  in  the  record  of  the  case,  and  the  de- 
cision was  predicated  upon  it. 

Judgment  reversed.  

UsuKT  AS  A  Dbitensk.  —  The  defense  of  nsnry  is  a  personal  privilege,  and 
if  the  debtor  declines  to  avail  himself  thereof,  no  stranger  can:  Heady  v. 
Huebner,  46  Wis.  792;  32  Am.  Rep.  749;  Lamoille  County  Nat.  Bank  v.  Bing- 
Jiam,  60  Vt.  105;  28  Am.  Rep.  490,  and  note  491-493;  PritcheU  v.  Mitchell,  17 
Kan.  355;  22  Am.  Rep.  287,  and  note  290-293;  note  to  Davi*  v.  Oarr,  55  Anu 
Dec.  398-400;  Barbour  v.  Tompkins,  31  W.  Va.  410;  HoUaday  ▼.  HoUadaf, 
13  Or.  623;  Log  Cabin  etc  Au'n  v.  Gross,  71  Md.  466. 


CASES 

nr  THi 

SUPEEME    COUET 

OF 

IOWA. 


Taylor  v,  Taylor, 

[80  Iowa,  29.] 
DivoRCB  —  Desertion  not  Justified  by  Lack  or  AFFEcnoN.  —  Divobob 
FOB  Willful  Desertion  by  the  wife  cannot  be  denied  on  the  ground 
of  lack  of  afifection  on  the  part  of  the  husband  for  the  wife. 

Divorce.     Judgment  for  defendant,  and  plaintiff  appeals. 

Woodward  and  Cook,  for  the  appellant. 

Robinson,  J.  Defendant  was  married  to  plaintiff  on  the 
fifteenth  day  of  September,  1886,  and  on  the  eighth  day  of 
April,  1887,  left  him.  The  evidence  shows,  without  conflict, 
that  the  desertion  was  willful,  and  without  any  cause  recog- 
nized in  law.  It  had  continued  more  than  two  years  when 
this  action  was  commenced.  She  made  no  complaint  of  plain- 
tiff, excepting  that  to  one  witness  she  stated  that  *'  she  did 
not  think  the  plaintiff  loved  her."  Another  witness  testified 
that  "  there  seemed  to  be  no  affection  between  them."  How- 
ever much  the  want  of  affection  between  the  parties  is  to  be 
deplored,  it  is  not  in  law  recognized  as  a  sufficient  ground  for 
desertion:  Lane  v.  Lane,  67  Iowa,  76.  The  cause  which  would 
justify  the  wife  in  leaving  her  husband. is  such  as  would  au- 
thorize an  action  on  her  part  for  a  divorce:  Pierce  v.  Pierce,  33 
Iowa,  240;  Appeal  of  Detrick,  117  Pa.  St.  452.  The  court 
should  have  granted  the  relief  demanded. 

Its  judgment  is  therefore  reversed. 


Divorce  —  Abandonment  and  Desertion  as  a  Ground  for  Divorce: 
See  McVickar  v.  McVickar,  46  N.  J.  Eq.  490;  19  Am.  St.  Rep.  42-2,  and  not© 
433,  434;  Lea  v.  Lea,  99  Mass.  493;  96  Am.  Dec.  772;  Cooper  v.  Cooper,  17 
Mich.  205;  97  Am.  Dec.  182. 
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Fennypacker  v.  Capital  Insurance  Company. 

[80  Iowa,  66.] 

Insurance  —  Validitt  o?  Policy  Issued  in  Violation  of  Law.  —  A  fira 
iosarance  policy  issued  by  an  insurance  company  organized  under  the 
laws  of  one  state,  upon  property  in  anotlier  state,  without  a  complianc* 
with  the  laws  of  the  latter  state,  providing  that  foreign  insurance  com- 
panies which  issue  policies  on  property  in  that  state  without  complying 
with  its  laws  are  liable  to  a  penalty,  bat  imposing  no  duty  or  prohibit 
tion  on  the  person  so  insured,  is  valid  and  binding  on  the  company. 

Insurance  —  Evidrncb  or  Notice  and  Froot  or  Loss.  —  In  an  action  to  re* 
cover  on  a  fire  insurance  policy,  the  insured  may  show  notice  and  proof 
of  loss  by  evidence  that  he  procured  the  policy  through  certain  persons 
not  agents  of  the  insurer,  that  he  mailed  notice  and  proof  of  loss  to  them, 
and  that  they  received  and  mailed  them  to  the  insurer. 

Insurance — Presumption  or  Receipt  or  Notice  and  Pfioor  or  Loss.— 
Evidence  of  due  mailing  of  notice  and  proof  of  loss  properly  addressed 
to  the  insurer  raises  a  presumption  that  they  were  duly  received  by 
him,  but  such  presumption  may  be  overcome  by  evidence. 

Insurance  —  Notice  or  Loss. — A  condition  in  a  policy  of  fire  insurance  that 
notice  of  loss  must  be  given  forthwith  is  synonymous  with  a  conditioD 
that  such  notice  must  be  given  within  a  reeisonable  time. 

Insurance  —  Notice  and  PROor  or  Loss.  —Finding  by  Jury  that  notice 
and  proof  of  loss  were  furnished  the  insurer  within  the  time  provided 
by  the  policy  will  not  be  disturbed  when  the  evidence  on  that  point  is 
conflicting. 

Action  to  recover  upon  a  fire  insurance  policy  issued  by  an 
Iowa  corporation  upon  property  in  Pennyslvania.  The  insur- 
ance company  in  its  answer  alleged  that  it  had  not  qualified, 
and  was  not,  for  want  of  capital  stock,  entitled  to  qualify,  un- 
der the  laws  of  Pennsylvania,  to  insure  property  in  that  state; 
that  it  had  no  office  or  agent  there,  and  did  not  solicit  or  do 
business  therein  when  the  policy  in  question  was  issued,  all  of 
which  the  insured  knew  at  that  time;  and  that  such  policy 
was  issued  in  violation  of  the  laws  of  that  state,  and  therefore 
void.  The  answer  was  demurred  to  on  the  ground  that  the  in- 
surer was  estopped  from  setting  up  such  matters  in  defense. 
The  demurrer  was  sustained,  and  defendant  excepted.  At  the 
close  of  the  trial,  judgment  was  rendered  for  plaintiff*,  and  de- 
fendant appealed.  The  law  of  Pennsylvania  as  well  aa  tba 
other  material  facts  are  stated  in  the  opinion. 

Read  and  Read,  and  Phillips  and  Day,  for  the  appellant. 

Cummins  and  Wright,  for  the  appellee. 

Given,  J.  1.  The  questions  raised  and  argued  on  the  de- 
murrer may  be  resolved  into  the  single  inquiry,  Is  the  contract 
of  insurance  sued  upon  void?     It  is  alleged  that  it  is  void  be- 
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cause  the  defendant  had  not  and  was  not  entitled  to  qualify, 
under  the  laws  of  Pennsylvania,  to  contract  insurance  upon 
property  in  that  state  at  the  time  this  policy  was  issued,  and 
because  the  plaintiff  received  it  knowing  that  fact.  For  the 
purposes  of  the  deraurrer  these  allegations  are  to  be  taken  as 
true,  and  we  are  to  say  whether,  being  true,  they  render  the 
policy  void.  Appellant's  contention  is,  that  the  contract  was 
made  and  policy  issued  and  accepted  in  violation  of  the  laws 
of  Pennsylvania,  as  set  out  in  the  answer,  and  that  the  plain- 
tiff having  received  the  policy,  knowing  that  fact,  the  parties 
are  in  pari  delicto,  and  the  law  will  not  enforce  the  contract  at 
the  suit  of  either.  Appellee  contends  that  the  policy  was  is- 
sued and  is  payable  in  Iowa,  and  its  validity  is  therefore  to 
be  determined  by  the  laws  of  Iowa,  and  that  the  statute  set 
out  did  not  forbid  the  issuing  the  policy  in  suit,  nor  make  the 
same  void,  but  simply  declares  the  company  liable  to  a  fine 
for  issuing  it. 

2.  It  does  not  appear  from  the  answer,  nor  from  it  and  the 
petition,  where  the  contract  was  made,  premium  paid,  or  pol- 
icy delivered,  nor  where  it  is  payable.  From  the  facts  that 
the  company  is  of  Iowa,  and  the  insured  property  in  Pennsyl- 
vania, we  may  infer  the  contract  to  have  been  made  in  either 
state  as  readily  as  the  other.  Such  being  the  state  of  the 
pleadings,  we  are  not  called  upon  to  determine  what  effect  the 
law  of  Pennsylvania  would  have  upon  this  policy  as  an  Iowa 
contract. 

3.  The  principle  that  contracts  made  in  violation  of  law  are 
void  is  too  well  established  to  require  citations.  "  The  well- 
settled  general  rule  is,  that  when  a  statute  prohibits  or  attaches 
a  penalty  to  the  doing  of  an  act,  the  act  is  void,  and  will  not 
be  enforced,  nor  will  the  law  assist  one  to  recover  money  or 
property  which  he  has  expended  in  the  unlawful  execution  of 
it.  Or  in  other  words,  a  penalty  implies  a  prohibition,  though 
there  are  no  prohibitory  words  in  the  statute,  and  the  prohibi- 
tion makes  the  act  illegal  and  void But  notwithstand- 
ing this  general  rule,  it  must  be  apparent  to  every  legal  mind 
that  when  a  statute  annexes  a  penalty  for  the  doing  of  an  act 
it  does  not  always  imply  such  a  prohibition  as  will  render  the 
act  void":  Pangborn  v.  Westlake,  36  Iowa,  548.  The  law  of 
Pennsylvania,  as  set  out,  provides  that  no  insurance  company 
not  of  that  state  shall  insure  property  therein,  unless  it  has  a 
certain  amount  of  capital  stock,  has  complied  with  certain  re- 
quirements, and  has  obtained  a  certificate  from  the  insurance 
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commissioner  that  it  is  qualified  to  do  business  in  that  state, 
and  that  any  such  company  that  shall  do  business  in  that 
state  without  having  first  qualified  itself,  and  without  first 
having  received  a  certificate,  as  prescribed,  from  the  insurance 
commissioner,  "shall  pay  a  fine  and  penalty  for  such  offense." 
The  evident  purpose  of  such  a  law  is  the  protection  of  those 
paying  for  insurance  upon  property  in  that  state.  The  prohi- 
bition and  penalty  is  against  the  company  only.  No  duty  is 
required  of  the  insured,  and  no  act  upon  his  part  expressly 
prohibited.  There  is  nothing  in  the  law  declaring  what  effect 
it  shall  have  upon  policies  issued  and  accepted  as  this  is  al- 
leged to  have  been.  A  number  of  cases  are  cited  by  appellant 
where,  in  actions  brought  by  the  insurance  company  to  enforce 
rights  under  the  contract  of  insurance,  it  was  held  that  stat- 
utes similar  to  that  set  out  were  prohibitory  and  the  contracts 
void;  but  in  none  of  those  cases  is  it  held  that  they  are  void 
as  to  the  assured.  The  Manistee,  5  Biss.  382,  is  a  case  wherein 
the  statute  of  Illinois  was  under  consideration.  That  statute 
required  foreign  insurance  companies  to  produce  certain  state- 
ments, and  to  procure  authority  from  the  auditorof  state  to  traiw- 
act  business  within  the  state,  and  declared  it  unlawful  for  any 
agent  to  do  business  without  having  first  complied  with  those 
laws.  It  was  provided  that  upon  conviction  for  violating  these 
requirements  punishment  by  fine  or  imprisonment,  or  both, 
may  be  imposed.  The  court  says:  "Those  statute  laws  do 
not  declare  void  policies  issued  by  foreign  companies,  through 
a  local  agent,  in  disregard  or  violation  of  them.  The  object  of 
these  statutes  was  for  the  security  of  citizens  doing  business 
with  such  companies,  by  bringing  them  as  near  as  possible  to 
local  corporations,  and  also  as  a  provision  for  revenue.  Where 
a  statute  prohibits  or  annexes  a  penalty  to  its  commission, 
the  act  is  made  unlawful;  but  it  does  not  follow  that  the 
unlawfulness  of  the  act  was  meant  by  the  legislature  to 
avoid  a  contract  made  in  contravention  of  it.  Where  a  stat- 
ute is  silent,  and  contains  nothing  from  which  the  contrary 
can  properly  be  inferred,  a  contract  in  contravention  of  it  is 
void.  But  the  whole  statute  must  be  examined,  in  order  to 
decide  whether  or  not  it  does  contain  anything  from  whicii  the 
contrary  can  be  properly  inferred.  There  is  no  penalty  pro- 
nounced against  a  person  for  obtaining  a  policy  from  or  doing 
business  with  the  company  that  has  not  complied  with  the 
requirements  of  those  statutes."  Union  Mut.  L.  Ins.  Co.  v. 
McMillen,  24  Ohio  St.  67,  is  somewhat  in  point.     That  was  an 
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action  upon  a  policy  of  life  insurance  issued  by  the  plaintiff 
in  error.  The  company  claimed  that  its  failure  to  comply  with 
a  statute  similar  to  that  under  consideration  rendered  the  pol- 
icy void.  The  court  says:  "Whether  the  statute  was  meant 
to  invalidate  policies  issued  by  companies  in  contravention  of 
its  provisions,  is  to  be  determined  from  a  consideration  of  the 
statute  as  a  whole.  The  object  of  the  act  is  not  to  make  the 
business  of  life  insurance  unlawful.  The  statute  is  designed 
for  the  protection  of  policy-holders  and  others  dealing  with  in- 
surance companies.  To  this  end,  it  is  made  unlawful  for  per- 
sons to  act  on  behalf  of  such  companies  until  the  provisions 
of  the  statute  have  been  complied  with.  But  we  do  not  think 
it  was  intended  to  devolve  on  persons  dealing  with  the  compa- 
nies, the  duty  and  risk  of  ascertaining  whether  they  had  com- 
plied with  the  statute.  On  the  contrary,  it  seems  to  have 
been  the  intention  of  the  legislature  to  rely  on  the  penalties 
imposed  as  suflBcient  to  insure  such  compliance."  In  Pangborn 
V.  Westlake,  36  Iowa,  548,  the  question  was,  whether  a  contract 
for  the  sale  of  a  lot  in  a  plat  that  had  not  been  recorded  was 
void  because  of  the  statute  providing  that  any  person  who 
shall  dispose  of  or  offer  for  sale  any  lot  in  any  town  or  addi- 
tion, until  the  plat  was  acknowledged  and  recorded,  shall  for- 
feit fifty  dollars  for  each  lot  sold  or  disposed  of.  This  statute 
is  similar  in  several  respects  to  that  in  question.  It  is  quite 
as  prohibitory.  It  is  addressed  to  the  seller  alone.  It  is  for 
the  protection  of  the  purchasers,  and  imposes  no  duty  upon  or 
prohibition  against  them.  In  passing  upon  the  question,  this 
court  said:  "We  are  therefore  brought  to  the  true  test,  which 
is,  that  while,  as  a  general  rule,  a  penalty  implies  a  prohibition, 
yet  the  courts  will  always  look  to  the  language  of  the  statute, 
the  subject-matter  of  it,  the  wrong  or  evil  which  it  seeks  to 
remedy  or  prevent,  and  the  purpose  sought  to  be  accomplished 
in  its  enactment;  and  if,  from  all  these,  it  is  manifest  that  it 
was  not  intended  to  imply  a  prohibition,  or  to  render  the 
prohibited  act  void,  the  courts  will  so  hold,  and  construe  the 
statute  accordingly."  See  also  Hill  v.  Smith,  1  Morris,  70; 
Tootle  v.  Taylor,  64  Iowa,  629.  It  is  argued  that  to  hold  this 
contract  not  prohibited  is  to  defeat  the  purposes  of  the  law; 
that  it  will  admit  foreign  companies  to  do  business,  subject  only 
to  such  fines  as  may  be  assessed.  In  view  of  the  language  of 
the  law  as  stated,  the  absence  of  express  prohibition,  and  the 
evident  purpose  to  protect  the  insured,  we  are  clearly  of  the 
opinion  that  it  was  not  intended  to  render  contracts  such  as 
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that  in  suit  void.  To  so  hold  does  not  necessarily  admit  for^ 
eign  companies  to  do  business  in  that  state  in  disregard  of  its 
laws.  The  power  of  the  courts  is  ample  to  compel,  by  fine  and 
otherwise,  compliance  with  the  law  of  the  state.  The  contract 
being  valid,  the  matter  demurred  to  is  no  defense,  and  the 
question  of  estoppel  does  not  arise.  We  think  the  demurrer 
was  properly  sustained. 

4.  On  the  trial,  the  plaintiff  was  permitted  to  testify  that 
he  received  the  policy  through  Rhem  and  Van  Deinse,  of 
Indianapolis,  Indiana;  that  he  sent  notice  by  mail,  and  proofs 
of  loss,  to  them;  and  that  after  sixty  days  he  drew  on  the  de- 
fendant, and  the  draft  was  returned  protested.  Anton  J.  Van 
Deinse  was  also  permitted  to  testify,  over  defendant's  objec- 
tion, to  the  receipt  of  the  notice  and  proofs  of  loss  from  the 
plaintiff,  and  that  they  were  forwarded  by  mail  to  the  defend- 
ant. While  it  is  true  that  Rhem  and  Van  Deinse  were  not 
the  agents  of  the  defendant,  yet  this  testimony  only  tended  to 
show  how  and  when  the  notice  and  proofs  were  transmitted, 
and  was  properly  admitted,  if  such  notice  and  proofs  may  be 
given  in  the  manner  stated.  That  they  were  transmitted 
through  Rhem  and  Van  Deinse  is  immaterial,  except  as  it 
tends  to  show  whether  the  defendant  received  them,  and 
when. 

5.  The  court  instructed  the  jury  that  if  Van  Deinse  mailed 
the  notice  and  proofs  of  loss,  properly  addressed,  to  the  de- 
fendant, the  presumption  is,  that  they  were  duly  received,  but 
that  this  presumption  may  be  overcome  by  evidence.  Appel- 
lant concedes  that  such  is  the  rule  as  to  the  notice,  but  con- 
tends that  as  the  plaintiff  had  sixty  days  in  which  to  furnish 
proofs  of  loss,  he  should  be  held  to  proof  of  their  actual  de- 
livery. We  see  no  reason  for  the  distinction.  The  plaintiff 
was  under  the  same  obligation  to  furnish  both.  Hodgkins  v. 
Montgomery  Co.  Ins.  Co.,  34  Barb.  213,  is  relied  upon.  That 
case  is  not  in  point,  as  it  turned  upon  certain  express  provis- 
ions in  the  policy  not  found  in  this.  The  court  instructed  Ihe 
jury  that  they  must  find  that  the  notice  of  the  loss  was  given 
within  a  reasonable  time.  Appellant  contends  that  this  was 
erroneous,  as  the  policy  requires  that  it  be  given  fortliwith. 
We  think  the  terms  are  so  nearly  synonymous  that  no  preju- 
dice could  have  resulted  therefrom.  We  see  no  error  in  the 
instructions  in  either  of  the  respects  alleged.  Some  objection 
is  made  to  the  sufficiency  of  the  proofs  of  loss  claimed  to 
have  been  forwarded;   but  as  no  such  objection  appears  to 
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have  been  made  in  the  lower  court,  it  cannot  be  considered 
here. 

6.  In  addition  to  the  alleged  errors  already  considered,  it  is- 
urged  that  the  court  erred  in  not  granting  a  new  trial,  on  the 
grounds  that  the  verdict  is  not  supported  by  the  testimony, 
and  that  the  special  finding  was  not  properly  answered.  The 
fact  in  question  was,  whether  the  notice  and  proofs  of  loss  had 
been  furnished  as  required.  For  the  plaintiff,  there  was  the 
testimony  of  Van  Deinse  as  to  addressing,  stamping,  and  mail- 
ing them,  and  the  presumption  that  arises  therefrom.  Against 
this,  there  was  the  testimony  of  the  defendant's  officers  and 
clerks,  who  received  its  mail,  that  no  such  documents  were 
received.  It  was  properly  left  to  the  jury  to  say  whether 
the  documents  were  received,  and  they  have  found  that  they 
were.  There  is  surely  evidence  upon  which  to  so  find,  and 
therefore  the  verdict  should  not  be  disturbed  on  that  ground. 
The  special  finding  was  answered  as  definitely  as  it  could  be 
under  the  testimony.  There  was  nothing  from  which  to  fix 
the  precise  day  upon  which  the  proofs  of  loss  were  received,, 
except  as  it  might  be  inferred  from  the  time  and  place  they 
were  mailed.  It  was  important  to  decide  whether  they  were 
received  within  the  sixty  days,  and  this  the  jury  could  and 
did  find  as  a  fact  from  the  testimony.  They  could  not  have 
found  with  the  same  certainty  the  precise  day,  nor  was  it  ma- 
terial that  they  should. 

Our  conclusion  is,  that  the  judgment  of  the  district  court 
should  be  affirmed. 


Insurance.  —  Where  a  contract  of  insurance  was  made  with  a  resident  ot 
New  Hampshire,  and  upon  property  situated  there,  by  a  Massachusetts  com- 
pany, which  had  not  complied,  in  New  Hampshire,  with  the  obligations  and 
requirements  imposed  by  law,  it  was  held  that  an  action  upon  a  premium 
note  could  not  be  maintained,  as  the  contract  of  insurance  was  invalid: 
Haverhid  Ins.  Co.  v.  Prescott,  42  N.  H.  547;  80  Am.  Dec.  123;  and  to  the  8am» 
effect  is  Cincinnati  Mat.  etc.  Assur.  Co.  v.  Rosenthal,  55  111.  85;  8  Am.  Rep. 
626.  However,  the  presumption  is,  that  a  foreign  insurance  company  has 
complied  with  the  laws  of  the  state  in  which  it  has  efifected  insurance:  Fitz- 
nmmons  v.  City  Fire  Ins.  Co.,  18  Wis.  234;  86  Am.  Dec.  761. 

In  Morton  v.  Hart,  88  Tenn.  427,  it  was  decided  that  an  insurance  agent 
who  takes  out  an  insurance  policy  in  Tennessee  for  a  foreign  company  doing 
business  unlawfully,  by  reason  of  its  not  having  complied  with  the  law  re- 
specting insurance,  becomes  personally  responsible  to  the  assured. 

Presumption  —  Mailing  a  Leiter.  — A  letter  properly  adtlressed  and 
mailed  is  presumed  to  have  been  received  l)y  him  to  whom  it  was  directed: 
Plielan  v.  Northuxstern  L.  Ina.  Co.,  113  N.  Y.  147;  10  Am.  St  Rep.  441,  and 
nots. 
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Insuranck.  —  As  to  the  time  when  notice  of  loss  mnst  be  given,  see  Goti'il 
T.  Dwellinq-house  Jns.  Co.,  134  Pa.  St.  570;  19  Am.  St.  Rep.  717,  and  ca.sc* 
cited  in  note.  A  condition  in  the  policy  for  notice  of  loss  to  be  furni&hel 
**  forthwith "  must  be  construed  liberally  in  the  favor  of  the  assured,  and 
means  without  any  unncessary  delay:  Central  City  Ins.  Co.  r.  Oaie»,  86  Ala. 
658;  11  Am.  St.  Rep.  67.  Compare  People  $  MuL  Aec  Au'n  v.  Smith,  126 
Fa.  St  317;  12  Am.  St  Rep.  87a 
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[80  Iowa,  7&] 

CsuciNAL  Law  —  Reputation  of  Hoosb  of  Ill-famb — Evidencs  of  Rkfuti« 
TIOX. —  On  the  trial  under  an  indictment  for  keeping  a  house  of  ill-fame, 
the  statements  and  declarations  of  traveling  men  who  frequently  visit  the 
eity  where  the  house  is  situated  is  competent  evidence,  u  tending  to 
establish  the  general  reputation  of  the  house. 

Obihinal  Law  —  Housb  of  Ill-fahb  —  Evidence  of  Rbputatiojj.  —  On  the 
prosecution  of  an  indictment  for  keeping  a  house  of  ill-fame,  where  wii- 
nesses  have  testified  that  such  house  did  not  have  the  reputation  of  being 
a  house  of  ill-fame,  they  may  be  asked  on  cross-examination,  for  the  pur* 
pose  of  showing  that  their  occupation,  habits,  interests,  and  relations 
were  not  such  that  they  would  be  apt  to  know  of  its  reputation,  whether 
they  were  married,  had  sons  old  enough  to  visit  bouses  of  ill-fame,  what 
interest  they  had  in  such  houses  or  lewd  women,  and  whether  they  had 
talked  with  others  in  regard  to  such  houses. 

Chimimal  Law — House  of  Ill-famb  —  Construction  of  House.  —  On 
the  prosecution  of  an  indictment  for  keeping  a  house  of  ill-fame,  where 
it  is  shown  that  the  building  consists  of  two  stories,  the  rooms  on  the 
first  floor  of  which  were  used  for  saloon,  gambling,  and  other  purposes, 
while  the  rooms  on  the  second  floor  were  used  for  drinking  and  gambling 
purposes,  and  one  as  a  sleeping  apartment,  and  the  rooms  on  both  floors 
had  direct  communication  with  each  other,  and  were  all  used  together 
for  the  purpose  of  carrying  on  the  same  business,  and  all  frequented  by 
men  aud  women  of  lewd  character,  the  prosecution  cannot  be  compelled 
to  elect  as  to  which  story  of  the  house  it  will  charge  as  being  the  house 
of  ill-fame. 

Criminal  Law  —  House  of  Ill-fahb  —  Evidencb  of  Profit.  —  On  the 
prosecution  of  an  indictment  for  keeping  a  house  of  ill-fame,  proof  that 
the  house  was  kept  for  the  purposes  of  gain  is  not  necessary,  as  the  stat- 
ute does  not  make  that  an  element  of  the  crime. 

Cbiminal  Law —  House  of  Ill-fame.  — Indictment  for  keeping  a  house  of 
ill-fame  is  sustained  by  proof  that  it  was  kept  by  defendant  aa  a  house  of 
ill-fame,  and  resorted  to  for  purposes  of  prostitution,  without  proof  of  it* 
general  bad  reputation. 

Criminal  Law  —  House  of  Ill-famb,  What  Constitutes.  —  To  consti- 
tute a  house  of  ill-fame,  it  mnst  be  resorted  to  more  than  once  for  the 
purpose  of  prostitution  and  lewdness  by  others  than  the  proprietor, 
though  it  need  not  be  used  habitually,  or  for  any  consiilerable  length  of 
time  for  such  purpose.  Any  number  of  illicit  acta  with  the  proprietor  will 
not  make  the  place  a  house  of  ill-fame. 
▲k.  St.  KXF.,  Vol.  XX.  — 26 
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Chimin AL  Law  —  Sufficiency  of  Verdict.  — A  verdict  that  "we,  the  jury 
in  the  case  of  State  of  Iowa  v.  Harry  Lee,  the  defendant  guilty  as  charged 
in  the  indictment,"  omitting  the  word  "find,"  is  not  fatally  defective 
under  a  statute  providing  that  the  general  verdict,  on  the  plea  of  not 
guilty,  is  either  "  guilty  "  or  "  not  guilty." 

New  Trial  —  Intoxication  op  Juror.  —  Motion  for  a  new  trial  on  the 
ground  of  intoxication  of  a  juror  during  the  trial  will  not  be  sustained 
when  the  evidence  on  that  point  is  conflicting  and  equally  balanced. 

Obiminal  Law  —  New  Trial.  —  Newly  Discovered  Evidence  is  not  ground 
for  a  new  trial  in  criminal  cases. 

Hayes  and  Schuyler^  for  the  appellant. 

John  Y.  Stone,  attorney-general^  and  A,  R.  McCoy^  county 
attorney,  for  the  state. 

Robinson,  J.  The  indictment  charges  that  the  alleged 
crime  was  committed  in  Clinton  County,  as  follows:  "The 
said  Harry  Lee,  on  the  twenty-fifth  day  of  April,  A.  D.  1887, 
in  the  county  aforesaid,  did  unlawfully  and  feloniously  keep  a 
house  of  ill-fame,  resorted  to  by  divers  persons  to  the  grand 
jury  unknown,  for  the  purpose  of  prostitution  and  lewdness." 
The  defendant,  at  the  time  in  question,  occupied  the  first  and 
a  part  of  the  second  floor  of  a  building  in  the  city  of  Clinton. 
The  two  floord  were  connected  by  means  of  outside  stairways. 
The  front  room  of  the  first  floor  was  used  as  a  billiard-hall, 
and  the  back  room  on  the  same  floor  was  used  as  a  saloon. 
From  that  a  small  room  was  partitioned  off,  which  was  used 
for  various  purposes  connected  with  the  business.  The  part 
of  the  second  floor  occupied  by  defendant  comprised  two 
rooms,  one  of  which  was  used  for  drinking  and  gaming  pur- 
poses, and  the  other  was  furnished  and  occupied  as  a  bedroom 
by  an  employee  of  defendant.  The  evidence  tends  to  show 
that  the  saloon  and  upper  rooms  occupied  by  defendant  were 
resorted  to  by  men  and  women  of  lewd  character. 

1.  Several  witnesses  for  the  state  testified  that  the  general 
reputation  of  the  place  was  that  of  a  house  of  ill-fame.  On 
cross-examination,  some  of  them  stated  that  among  those  who 
had  spoken  of  the  place  in  their  hearing  were  traveling  men, 
who  did  not  reside  in  Clinton.  Defendant  objected  to  testimony 
as  to  the  statements  of  such  men,  on  the  ground  that  they 
were  not  competent  to  make  statements  upon  which  the  repu- 
tation of  the  place  could  be  to  any  extent  founded.  But  we 
think  the  testimony  in  question  was  competent.  Traveling 
men  who  frequently  visit  a  city  may  acquire  as  reliable  in- 
formation in  regard  to  places  of'  business,  and  the  nature  of 
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the  business  transacted  therein,  as  that  possessed  by  its  citi- 
zens. Many  traveling  men  are  required,  by  the  nature  and 
purpose  of  their  employment,  to  investigate  the  habits  of  busi- 
ness men,  and  the  business  in  which  they  are  engnged.  The 
value  of  their  statements  would  depend  upon  their  means  of 
obtaining  accurate  knowledge,  and  that  would  be  a  proper 
matter  for  the  consideration  of  the  jury;  but  their  statements 
■might  be  proper  for  the  witness  to  take  into  account  in  stating 
the  general  reputation  of  the  person  or  place  to  which  they 
referred. 

2.  The  defendant  introduced  a  number  of  witnesses,  who 
testified,  in  effect,  that  the  place  of  defendant  did  not  have  the 
reputation  of  being  a  house  of  ill-fame  at  the  time  in  question. 
On  cross-examination,  they  were  asked  whether  they  were 
married  men;  what  interest  they  had  in  lewd  women  and 
houses  of  ill-fame;  whether  they  had  sons  old  enough  to  visit 
€uch  places;  whether  they  had  talked  with  others  in  regard 
to  such  houses;  and  similar  questions.  The  questions  asked 
were  designed  to  test  the  means  of  knowledge  of  the  witnesses, 
and  it  was  intended  to  show  by  the  answers  that  their  occu- 
pations, habits,  interests,  and  relations  were  such  that  they 
would  not  be  apt  to  hear  the  character  of  the  defendant's 
place  of  business  discussed.  We  think  questions  of  that  kind 
were  proper,  within  reasonable  limits,  for  the  purpose  stated, 
and  we  find  no  error  in  allowing  those  of  which  complaint  is 
made. 

3.  During  the  progress  of  the  trial,  defendant  asked  that  the 
«tate  be  compelled  to  elect  whether  to  proceed  on  the  theory 
that  the  house  of  ill-fame  in  question  was  located  in  the  first 
story  of  the  building  occupied  by  defendant,  or  in  the  second 
story.  But  one  act  of  sexual  intercourse  was  proven,  and  that 
occurred  in  the  small  room  adjoining  the  saloon,  in  the  first 
story.  The  evidence  tended  to  show  that  the  rooms  of  defend- 
ant in  both  stories  were  frequented  by  men  and  women  of 
lewd  character;  but  the  appellant  contends  that  there  was  no 
internal  communication  between  the  two  stories,  and  therefore, 
for  the  purposes  of  this  case,  they  should  have  been  treated  as 
distinct  buildings.  It  is  true,  the  rooms  of  defendant  were 
used  ostensibly  for  different  purposes;  but  all  were  so  used, 
and  the  business  carried  on  in  each  was  so  related  to  the  busi- 
ness carried  on  in  the  others,  that  all  the  rooms  were  really 
occupied  together  for  the  purposes  of  carrying  on  a  busineps 
which  was  subdivided  into  branches.     The  rooms  in  the  sec- 
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ond  story  occupied  by  defendant  was  accessible  from  the  first 
story  by  means  of  a  covered  stairway,  used  specially  by  de- 
fendant and  the  frequenters  of  his  place  of  business.  There 
was  also  an  elevator,  by  means  of  which  liquor  and  other  arti- 
cles were  sent  from  the  saloon  to  the  rooms  of  defendant  in 
the  second  story,  thus  affording  direct  internal  communica- 
tion between  the  various  rooms  in  the  two  stories  used  by 
defendant.  It  is  clear  that  these  rooms  were  properly  treated 
as  constituting  but  one  building,  and  that  the  court  rightly 
refused  to  compel  the  state  to  make  the  election  demanded. 

4.  It  is  objected  by  appellant  that  the  state  failed  to  show 
that  he  kept  the  place  in  question  as  a  house  of  ill-fame  for 
the  purpose  of  gain;  but  the  statute  does  not  make  that  a 
necessary  element  of  the  crime,  and  it  was  not  necessary  ta 
prove  it:  1  Bishop's  Grim.  Law,  sec.  1038. 

5.  The  evidence  in  regard  to  the  general  reputation  of  the 
place  in  question  was  conflicting.  A  majority  of  the  wit- 
nesses who  testified  in  regard  to  it  said,  in  effect,  that  it  did 
not  have  the  reputation  of  being  a  house  of  ill-fame,  and  ap- 
pellant contends  that  the  bad  reputation  of  the  place  was  not 
established  by  a  great  preponderance  of  the  evidence.  Th» 
court  instructed  the  jury,  in  effect,  that  it  was  not  necessary 
to  prove  that  the  general  reputation  of  the  place  was  bad,  if 
the  testimony  showed  that  it  was  in  fact  a  house  of  ill-fame. 
Appellant  insists  that  the  court  erred  in  so  instructing  tho 
jury,  and  relies  upon  the  case  of  State  v.  Haherle,  72  Iowa, 
139,  as  supporting  his  claim.  The  question  thus  presented 
is,  whether  the  statute  is  violated  by  the  keeping  of  a  house 
which  is  resorted  to  for  the  purpose  of  prostitution  or  lewd- 
ness, but  which  is  not  generally  reputed  to  be  a  house  of  that 
character.  The  object  of  the  statute  is,  not  to  protect  the 
reputation  of  the  house,  but  to  cherish  and  promote  good 
morals:  1  Bishop's  Grim.  Law,  sees.  665,  947,  1038;  Common' 
wealth  V.  Lambert,  12  Allen,  179.  The  evil  influence  of  a 
bawdy-house  is  not  necessarily  measured  by  its  reputation  in 
the  community  where  it  exists.  It  was  said  in  the  case  of 
State  v.  Lyon,  39  Iowa,  379,  that  evidence  to  prove  the  gen- 
eral reputation  of  the  house  for  prostitution  and  lewdness  was 
properly  excluded;  that  the  house  gets  its  character  from 
that  of  the  inmates  and  those  who  resort  to  it,  and  that  evi- 
dence that  such  persons  are  of  bad  character  is  competent  to 
establish  the  bad  character  of  the  house.  It  is  true  that  was 
a  case  of  prosecution  for  the  crime  of  leasing  a  house  for  the 
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purposes  of  prustitution  and  lewdness;  but  what  was  therein 
gaid  in  regard  to  proving  the  general  reputation  of  tlie  house 
was  applicable  to  prosecutions  of  this  kind  under  section  4013 
of  the  code  as  it  then  existed.  Chapter  142  of  the  Acts  of 
the  Twentieth  General  Assembly  repealed  that  section,  and 
enacted  a  substitute  therefor,  but  the  change  thereby  made 
relates  only  to  the  punishment,  the  new  statute  using  tlie 
language  of  the  old  in  describing  the  offense.  Section  4  of 
the  act  of  1884  referred  to  is  as  follows:  "The  state  upon 
the  trial  of  any  person  indicted  for  keeping  a  house  of  ill- 
fame,  may,  for  the  purpose  of  establishing  the  character  of 
the  house  kept  by  defendant,  introduce  evidence  of  the  gen- 
eral reputation  of  such  house  as  so  kept,  and  such  evidence 
shall  be  competent  for  such  purpose."  In  our  opinion,  this 
section  was  not  designed  to  add  to  the  ingredients  of  the 
crime  by  requiring  that  the  house  should  be  generally  re- 
puted to  be  a  house  of  ill-fame,  but  to  enlarge  the  means  of 
proving  its  true  character.  Evidence  of  the  general  repu- 
tation of  the  house  is  made  competent  but  not  conclusive 
means  of  proving  its  character.  Nothing  more  than  that  was 
involved  in  the  instruction  approved  by  this  court  in  Stale  v. 
Haberlcy  72  Iowa,  139.  That  case  involved  the  constitution- 
ality of  the  act  of  the  twentieth  general  assembly  already 
referred  to.  It  was  claimed  that  under  that  act  a  person 
charged  with  the  crime  in  question  might  be  convicted  by 
merely  proving  the  reputation  of  the  house  he  kept.  This 
court  held  that  the  statute  did  not  authorize  a  conviction 
upon  proof  of  reputation  alone,  but  that  it  must  be  shown 
that  the  house  was  resorted  to  for  the  purpose  of  prostitution 
or  lewdness.  Whatever  is  said  in  the  opinion  in  that  case  as 
to  the  necessity  of  proof  of  the  general  reputation  of  the  house 
should  be  regarded  as  argumentative,  rather  than  as  a  hold- 
ing that  such  proof  is  absolutely  essential  to  a  conviction. 
As  is  said  in  the  instruction  which  was  approved,  it  is  "  com- 
petent for  the  consideration  of  the  jury  as  a  circumstance  in 
the  case."  "  Bawdy-houses  "  and  *'  houses  of  ill-fame  "  are 
synonymous  terms:  1  Bouvier's  Law  Diet.  163;  State  v.  Smith, 
29  Minn.  193;  State  v.  Boardman,  64  Me.  529;  Henson  v.  State, 
^2  Md.  231;  50  Am.  Rep.  204. 

In  State  v.  Smith,  29  Minn.  193,  it  was  said:  "The  term 
*  house  of  ill-fame '  is,  no  doubt,  a  mere  synonym  for  '  bawdy- 
house,'  having  no  reference  to  the  fame  of  the  place,  but  de- 
noting the  fact."     The  gist  of  the  offense  is  the  keeping  and 
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use  of  the  house  for  the  purposes  of  prostitution  and  lewdness^ 
and  not  its  reputation:  Henson  v.  State,  62  Md.  231;  50  Am. 
Rep.  204;  State  v.  Boardman,  64  Me.  529.  We  are  aware  that 
Bonie  authorities  hold  that  proof  of  tiie  reputation  of  the  house- 
is  necessary.  It  was  so  held  in  Cadicell  v.  State,  17  Conn.  467,. 
under  a  statute  similar  to  that  of  this  state.  In  State  v. 
Brunell,  29  Wis.  486,  the  court  condemned  an  instruction  to- 
the  effect  that  if  the  defendant  was  the  keeper  of  the  house  in. 
question  during  any  part  of  the  time  covered  by  the  indict- 
ment, and  "during  that  time  the  reputation  of  the  house  was- 
that  of  a  house  of  ill-fame,"  then  the  defendant  was  guilty. 
It  was  not  said  that  it  must  be  proved  that  the  reputation  of 
the  house  was  that  of  a  house  of  ill-fame,  but  "that  the  house- 
in  question  was  a  '  house  of  ill-fame,  resorted  to  for  the  pur- 
poses of  public  prostitution  or  lewdness,'  or,  what  is  the  same- 
tliing,  that  it  was  a  common  bawdy-house."  It  was  also  said 
that  evidence  of  the  general  reputation  of  the  house  was- 
admissible  as  tending  to  show  its  real  character. 

In  Drake  V.  State,  14  Neb.  535,  the  court  used  language  i». 
harmony  with  the  opinion  in  Cadwell  v.  State,  17  Conn.  467; 
but  whether  it  was  necessary  to  prove  that  the  reputation  of 
tlie  house  was  that  of  a  house  of  prostitution  was  a  question 
.apparently  not  involved  in  the  case,  and  not  directly  consid- 
ered. The  language  referred  to  was  used  in  reference  to  a 
point  made  by  appellant  that  the  evil  character  of  the  house 
should  have  been  established  by  proof  of  facts,  and  not  by  ita 
reputation  alone.  The  court  said  it  was  necessary  to  prove 
that  the  house  "  was  really  a  house  of  ill-fame,  a  house  re- 
sorted to  for  acts  of  prostitution,"  even  though  it  was  conceded 
that  defendant  was  the  owner  of  the  house,  and  knew  of  the 
use  to  which  it  was  put,  and  that  its  reputation  was  that  of  a. 
house  of  ill-fame.  It  was  also  said  that  evidence  of  the  gen- 
eral reputation  of  the  house  was  competent  to  establish  its 
character. 

In  view  of  the  general  purpose  of  the  statute,  and  the- 
decisions  of  this  court  prior  to  the  amendment  of  1884,  we  con- 
clude that  it  was  not  necessary,  in  order  to  convict  the  de- 
fendant, to  prove  that  the  general  reputation  of  the  place 
in  question  was  that  of  a  house  of  ill-fame.  In  State  v» 
Hand,  7  Iowa,  412,  71  Am.  Dec.  453,  the  court  noted  the  fact 
that  the  counsel  for  defendant  admitted  that  the  character  of 
the  house  might  be  shown  by  proving  its  reputation,  and  ap- 
parently approved  the  admission,  but  the  point  was  not  fully 
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decided.  In  Stale  v.  Lyon,  39  Iowa,  379,  the  court  referred  to 
the  case  of  State  v.  Hani,  7  Iowa,  412,  71  Am.  Dec.  453, 
although  it  decided  that  the  character  of  the  house 
could  not  be  shown  by  proving  its  general  reputation.  It  is 
probable  that  section  4  of  chapter  142  of  the  Acts  of  the 
Twentieth  General  Assembly  was  enacted  to  settle  the  prac- 
tice and  facilitate  proof  of  the  crime.  Proof  of  the  character 
of  the  house  is  not  alone  sufficient.  It  must  be  shown,  aKso, 
that  it  was  resorted  to  for  the  purpose  of  prostitution  or  lewd- 
ness, and  that  it  was  kept  by  defendant,  within  the  meaning 
of  the  statute. 

6.  Tiie  appellant  complains  that  the  charge  to  the  jury  was 
not  sufficiently  full,  in  that  it  did  not  require  the  jury  to  find 
that  the  place  in  question  was  one  of  resort  for  the  purposes 
specified  by  the  state.  We  think  the  charge,  as  a  whole, 
properly  instructed  the  jury  that  in  order  to  find  the  defend- 
ant guilty  they  must  find  that  the  place  in  question  was 
resorted  to  for  the  purpose  of  prostitution  or  lewdness.  It 
informed  the  jury,  also,  that  a  single  act  of  illicit  intercourse 
in  the  house,  or  any  number  of  acts  with  the  proprietor  alone, 
would  not  make  the  place  a  house  of  ill-fame,  but  that  it 
must  have  been  used  for  that  purpose  more  than  once  by  oth- 
ers than  the  proprietor.  The  statute  does  not  require  that  the 
place  be  used  habitually,  or  for  any  considerable  length  of 
time,  for  the  prohibited  purposes,  in  order  to  constitute  the 
offense  in  question. 

7.  The  verdict  of  the  jury  was  in  the  following  form:  "We, 
the  jury  in  the  case  of  State  of  Iowa  v.  Harry  Lee,  the  defend- 
ant guilty  as  charged  in  the  indictment."  The  appellant 
insists  that  the  verdict  is  fatally  defective,  for  the  reason  that 
the  word  "  find  "  is  omitted  therefrom.  The  court  charged 
the  jury  as  to  the  form  of  their  verdict,  as  follows:  "If  you 
find  the  defendant  guilty,  the  form  of  your  verdict  will  be, 
•  We,  the  jury,  find  the  defendant  guilty  as  charged  in  the 
indictment.'  If  you  find  the  defendant  not  guilty,  you  will 
say  so;  and  in  either  event,  let  your  verdict  be  in  writing, 
and  signed  by  one  of  your  number  as  foreman."  Section  4464 
of  the  code  provides  that  the  general  verdict  on  the  plea  of 
not  guilty  is  either  "  guilty  "  or  "  not  guilty,"  and  that  such 
a  verdict  imports  a  conviction  or  acquittal  on  every  essential 
allegation  in  the  indictment.  The  verdict  returned  said, 
*'  Guilty  as  charged  in  the  indictment,"  and  when  it  is  con- 
Bidered  in  connection  with  the  instruction  as  to  its  form,  there 
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is  no  room  for  doubt  as  to  the  intention  of  the  jury.     The  ver- 
dict is  therefore  sufficient. 

8.  After  the  verdict  was  given,  defendant  filed  a  motion  in 
arrest  of  judgment  and  for  a  new  trial.  One  of  tlie  grounds 
of  the  motion  was,  that  a  juror  drank  intoxicating  liquor  and 
was  intoxicated  during  the  trial.  It  was  supported  by  the 
affidavit  of  defendant,  and  was  contradicted  by  the  affidavit 
of  the  juror.  We  cannot  say  that  the  court  erred  in  overrul- 
ing the  motion  on  that  ground:  State  v.  Kennedy,  77  Iowa,  213. 
Another  ground  of  the  motion  was,  that  evidence  material  for 
the  defense  had  been  discovered  since  the  trial.  That  ground 
is  not  recognized  by  the  statute  in  criminal  cases:  Code,  sec. 
4489;  State  v.  Bowman,  45  Iowa,  421. 

9.  We  have  considered  all  the  questions  discussed  by  coun- 
sel, and  find  no  error  prejudicial  to  defendant. 

The  judgment  of  the  district  court  is  therefore  affirmed. 


House  of  Ill-fame,  What  is.  —  A«  to  what  constitutes  the  offense  of 
keeping  a  house  of  ill-fame,  see  Beard  v.  State,  71  Md.  275;  17  Am.  St.  Kep. 
536,  and  note;  State  v.  Calley,  104  N.  C.  858;  17  Am.  St.  Rep.  704,  and  note. 
A  womau  submitting  to  indiscriminate  sexual  intercourse,  which  she  solicits 
by  any  act  of  her  own,  is  a  prostitute,  no  matter  whether  she  receives  com- 
pensation or  not:  State  v.  Clark,  78  Iowa,  492. 

House  of  Ill-fame,  What  Evidence  is  Admissible  to  Pbove  the  Of- 
fen.se  of  Maintaining:  See  Beard  v.  Stale,  71  Md.  275;  17  Am.  St.  Rep. 
636,  and  note.  Where  the  evidence  tends  to  show  that  defendant's  house 
was  frequented  by  lewd  women,  who  received  visits  while  there  from  various 
men,  although  there  is  no  direct  evidence  of  any  lewd  practices  upon  the 
premises,  the  jury  are  justified  in  finding  a  verdict  of  guilty:  Stale  v.  ScJin/- 
fer,  74  Iowa,  705.  The  character  of  a  house,  as  being  one  of  ill-fame,  can- 
not be  shown  by  general  reputation,  but  must  be  proved  by  particular  facta: 
Kenyan  v.  Pe<yple,  26  N.  Y.  203;  84  Am.  Dec  177;  Hamiy  v.  SlaUt  63  Miss. 
207;  56  Am.  Rep.  SOS,  aud  foot-uote. 


Latdley  v.   Aikin. 

[SO  Iowa,  liz] 
JvDOMBNT  Lien,  Mortqage  for  Purchase-Monet  Superior  to.  —  Whei» 
the  purchaser,  at  the  time  he  receives  an  absolute  conveyance,  executes 
a  mortgage  on  the  land  to  a  third  person,  who  advances  the  purchase- 
money  for  him,  which  is  paid  directly  to  the  vendor,  and  this  is  all  done 
as  part  of  the  same  transaction,  the  lien  of  the  mortgage  is  superior  to 
that  of  a  prior  judgment  recovered  against  such  purchaser. 

Foreclosure  of  mortgages  on  real  estate.     One  McCall,  who 
was  a  party  defendant,  was  the  owner  of  a  judgment  against 
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<iefendant  Aikin,  which  he  claimed  was  a  lien  superior  to  the 
mortgages.    Judgment  for  plain tifiF,  and  McCall  appealed. 

A.  W.  C.  Weeks,  for  the  appellant 
V.  Wainwnght,  for  the  appellee. 

RoTHROcK,  C.  J.  The  record  shows  that  on  the  twenty- 
second  day  of  June,  1881,  the  defendant  Mary  E.  Aikin  made 
a  contract  with  T.  C.  Gilpin  for  the  purchase  of  eighty  acres 
of  land.  She  paid  Gilpin  two  hundred  dollars  in  cash,  and 
for  the  balance  of  the  purchase-money  she  gave  him  her  four 
promissory  notes,  payable  at  different  dates.  The  last  note 
became  due  July  1,  1884.  The  whole  consideration  agreed  to 
be  paid  for  the  land  was  $1,168.50.  Gilpin  executed  to  said 
Mary  E.  Aikin  a  title  bond,  by  which  he  agreed  to  make  con- 
veyance of  the  land  upon  payment  of  the  purchase-money. 
On  the  fifth  day  of  February,  1884,  Gilpin  made  a  deed  of 
the  land  to  Mrs.  Aikin,  and  on  the  same  day  she  made  a 
mortgage  thereon  to  Justus  B.  Johnson  for  $800,  and  another 
mortgage,  to  Joshua  Aikin,  for  $450.  The  deed  and  the 
mortgages  were  all  filed  for  record  on  the  fifteenth  day  of 
February,  1884,  and,  so  far  as  appears,  at  the  same  time, 
except  that  it  is  recited  in  the  mortgage  to  Joshua  Aikin  that 
it  is  subject  to  the  mortgage  to  Johnson.  Both  mortgages  are 
now  owned  by  the  plaintiff  herein.  On  the  eleventh  day  of 
April,  1882,  the  defendant  McCall  recovered  a  judgment 
against  Mary  E.  Aikin  for  $346,  and  for  costs  and  attorney's 
fees.  The  question  to  be  determined  is,  whether  the  mortgage 
liens  are  prior  and  superior  to  the  lien  of  the  judgment. 

It  appears  from  the  evidence  in  the  case  that  T.  C.  Gilpin 
is  an  attorney  and  loan  broker,  and  that  he  had  been  placing 
loans  upon  real  estate  for  the  mortgagee  Johnson,  who  is  a 
resident  of  the  state  of  New  York.  This  loan  from  Johnson 
was  negotiated  in  the  usual  way,  and  the  money  realized  from 
the  loan  was  paid  directly  to  Gilpin  as  a  part  of  the  purchase- 
money  of  the  land.  Aikin  made  his  loan  to  pay  the  balance 
of  the  purchase-money,  and  the  money  was  paid  to  Gilpin.  If 
Mary  E.  Aikin  had  borrowed  the  money  of  the  mortgagees  as 
an  independent  transaction,  and  without  reference  to  her  in- 
debtedness for  the  land,  and  executed  the  mortgages,  it  may 
be  that  the  judgment  would  be  a  prior  lien.  But  the  borrow- 
ing of  the  money  and  the  making  of  the  deed  and  mortgages 
-were  all  parts  of  the  same  transaction.    The  fact  is,  Mrs.  Aikin 
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did  not  receive  any  of  the  money.  It  was  applied  directly  to 
the  payment  of  the  purchase-money.  If  the  mortgages  liad 
been  given  to  Gilpin,  there  can  be  no  question  that  they  would 
have  been  liens  prior  to  the  judgment;  and  it  is  a  well-settled 
equitable  rule  that  where  a  purchaser  of  land,  at  the  time  he 
receives  the  conveyance,  executes  a  mortgage  to  a  third  per- 
son, who  advances  the  purchase-money  for  him,  such  mortgage 
is  entitled  to  the  same  preference  over  a  prior  judgment  as  it 
would  liave  had  if  it  had  been  executed  to  the  vendor  himself. 
This  is  the  rule  announced  in  Kaiser  v.  Lemheck,  55  Iowa,  244,. 
and  in  the  cases  therein  cited.  It  is  not  essential  that  there 
should  be  a  prior  agreement  between  the  parties  to  give  the 
mortgages  priority.  No  such  condition  is  necessary.  When 
all  the  acts  of  the  parties  appear  to  be  parts  of  one  transac- 
tion, "in  its  legal  effect  it  is  the  same  as  though  the  purchaser 
had  executed  a  mortgage  to  the  vendor  for  the  purchase- 
money,  and  he  had  assigned  it  to  the  party  advancing  the 
money  ":  Haywood  v.  Nooney,  3  Barb.  645.  And  the  fact  that 
Gilpin  had  previously  contracted  to  convey  the  land  does  not 
affect  the  right  of  the  parties.  The  money  loaned  by  the 
mortgagees  was  applied  in  payment  of  the  purchase-money, 
just  the  same  as  it  would  have  been  if  the  contract  of  pur- 
chase had  been  made  at  the  same  time  that  the  deed  and 
mortgages  were  given. 

We  think  the  decree  of  the  district  court  should  be  aflBrmcd. 


Mortgage  for  Pubchase-monet.  — A  mortgage  given  for  the  residue  oC 
purchase-money,  bearing  even  date  with  the  conveyance  to  the  mortgagor, 
has  precedence  over  the  lien  of  a  judgment  recovered  against  him  prior  to  the 
conveyance:  Cakes  Appeal,  23  Pa.  St.  186;  62  Am.  Dec.  328.  Where  a  ven- 
dee of  land  on  the  same  day  gave  a  mortgage  for  purchase-money  to  the  ven- 
dor, and  another  mortgage  to  another  person,  before  the  delivery  of  the  deed,^ 
to  obtain  money  to  make  a  cash  payment  on  the  purchase,  both  mortgage* 
being  recorded  on  the  same  day,  the  former  has  priority:  Turk  v.  Funk,  68 
Mo.  18;  30  Am.  Rep.  771.  A  mortgage  for  purchase-money  baa  superiority 
over  mechanics'  liena:  Heea  v.  Ludington,  13  Wis.  276;  80  Am.  Deo.  741,  and 
note. 
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HOLLINQSWORTH    V.    HoLBROOK. 

[80  Iowa,  151.] 

CHATrEI,  MORTOAGB  —  FRAUDULENT  AlERATION  BT  MoRTOAGEk's  AoENT.  — 

The  franduleot  and  material  alteration  of  a  chattel  mortj^age  by  the 
agent  of  the  mortgagbe,  before  possession  is  delivered  to  the  latter,  by 
inserting  in  the  mortgage  a  description  of  property  not  conveyed  or  in- 
tended to  be  conveyed,  avoids  the  mortgage,  and  prevents  foreclosure  iii 
the  hands  of  the  mortgagee,  when  the  agent  was  not  restricted  by  the 
terms  of  his  agency  as  to  the  security  he  might  take.  In  such  case  it  i* 
immaterial  that  the  fraudulent  alteration  was  not  authorized  by  or  known 
to  the  mortgagee,  if  not  expressly  forbidden,  and  it  was  in  the  line  of 
the  agent's  agency,  and  because  of  it. 
Instructions,  Omission  of,  when  not  Error.  —  Where  instructions  are 
given  as  to  all  issnes  raised  by  the  pleadings  about  which  there  is  any 
dispute,  no  prejudice  results  from  the  omission  to  instruct  in  regard  to  a 
defense  technically  presented  by  a  general  deniaL 

R.  M.  Wright^  for  the  appellants. 

Robinson,  J.  The  petition  alleges  that  plaintiff  is  the 
owner  of  a  Buckeye  power  and  grinder,  a  Hocking  Valley 
corn-sheller,  one  cow,  and  a  "  two-and-one-half-inch  Stude- 
baker  wagon,"  and  entitled  to  the  immediate  possession 
thereof;  that  the  property  described  was  wrongfully  taken 
from  his  possession  by  defendant  John  Holbrook,  by  direc- 
tion of  defendant  B.  M.  Halstead,  under  a  pretended  chattel 
mortgage  purporting  to  have  been  executed  by  plaintiff,  and 
is  wrongfully  detained  by  them;  that  the  pretended  mortgage 
was  never  executed  by  plaintiff,  and  is  a  forgery,  and  void. 
Judgment  for  the  property  is  demanded.  The  answer  con- 
tains a  general  denial,  modified  by  the  admission  that  the 
property  described  in  the  petition  was  detained  by  defendants 
when  the  suit  was  brought,  and  that  it  was  taken  by  defend- 
ants, at  the  time  alleged,  under  a  chattel  mortgage  executed 
by  plaintiff  to  one  H.  F.  Halstead,  and  owned  by  defendant 
B.  M.  Halstead.  For  a  second  defense,  the  answer  alleges 
that  on  the  twenty-third  day  of  April,  1888,  plaintiff,  being 
indebted  to  said  B.  M.  Halstead,  made  to  H.  F.  Halstead  his 
promissory  note,  and  a  chattel  mortgage  to  secure  the  saine^ 
which  covered  the  property  described  in  the  petition;  that 
after  the  maturity  of  the  note  it  was  wholly  unpaid,  and  was 
delivered  with  the  mortgage  to  defendant  Holbrook  for  collec- 
tion; that  the  property  was  taken  for  the  purpose  of  foreclos- 
ing the  mortgage,  and  held  until  the  commencement  of  this 
action;  and  that  the  interest  of  defendants  in  the  property  is 
measured  by  the  amount  due  on  the  mortgage  debt,  and  cer- 
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tain  costs  which  accrued  in  the  attempted  foreclosure.  For  a 
further  defense,  the  answer  avers  that  the  mortgage  was  made 
to  H.  F.  Halstead,  but  for  the  use  and  benefit  of  defendant  B. 
M.  Halstead,  and  that  the  indebtedness  secured  thereby  is 
bona  fide,  and  wholly  unpaid;  that  if,  after  the  execution  of 
the  mortgage,  it  was  in  any  manner  altered,  the  alteration 
was  the  work  of  a  stranger,  and  was  a  mere  spoliation,  and  in 
no  manner  affected  the  validity  of  the  instrument.  The  reply 
admits  that  plaintiff  executed  a  chattel  mortgage  to  H.  F. 
Halstead  on  the  date  named,  which  included  the  property  de- 
scribed in  the  petition,  excepting  the  wagon,  but  alleges  that, 
after  it  was  delivered,  it  was  fraudulently  altered,  without  the 
knowledge  or  consent  and  against  the  will  of  plaintiff,  by  the 
insertion  of  the  description  of  the  wagon;  that  the  alteration 
was  made,  as  plaintiff  believes,  by  one  D.  W.  Halstead,  who, 
as  agent  for  the  mortgagee,  drew  and  accepted  the  mortgage; 
that  plaintiff  never  knew  of  nor  assented  to  the  alteration; 
that  it  was  fraudulent,  and  made  for  the  purpose  and  with  the 
intent  to  defraud;  and  that  it  rendered  the  mortgage  void. 
Other  averments  of  the  pleadings  need  not  be  set  out. 

1.  There  was  evidence  which  authorized  the  jury  to  find 
that  the  description  of  the  wagon  was  inserted  in  the  mort- 
gage in  controversy  after  it  was  executed  and  delivered,  with- 
out the  knowledge  of  the  plaintiff;  that  he  has  never  assented 
to  nor  ratified  the  alteration;  and  that  as  to  him  it  was  fraudu- 
lent. But  appellant  contends  that  the  estate  created  by  the 
mortgage  could  have  been  conveyed  without  it;  hence  that 
although  the  fraudulent  alteration  of  the  mortgage  after  de- 
livery may  have  had  the  effect  to  destroy  the  instrument,  yet 
it  did  not  operate  to  reinvest  the  plaintiff  with  the  estate  which 
had  been  transferred  to  the  mortgagee.  The  authorities  are 
not  entirely  in  harmony  as  to  the  effect  which  should  be  given 
to  the  fraudulent  alteration  of  an  instrument  of  conveyance. 
Where  such  an  instrument  has  fully  accomplished  the  pur- 
pose for  which  it  was  executed  before  the  alteration  was  made, 
we  think  the  interest  it  transferred  would  not  be  affected  by 
it:  Woods  v.  Ililderbrand,  46  Mo.  284;  2  Am.  Rep.  513;  Hatch 
V.  Hatch,  9  Mass.  307;  6  Am.  Dec.  67;  1  Am.  &  Eng.  Ency.  of 
Law,  502;  1  Greenl.  Ev.,  sec.  568;  Chessman  v.  Whittemore,  23 
Pick.  231;  Kendall  v.  Kendall,  12  Allen,  92.  But  the  authori- 
ties recognize  a  difference  between  covenants  which  are  ex- 
ecuted and  those  which  are  executory.  A  fraudulent  and 
material  alteration  of  an  instrument  of  conveyance  will  destroy 
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the  right  of  recovery  on  its  executory  covenants.  In  this  case 
the  mortgage  conveyed  to  the  mortgagee  an  interest  in  the 
property  described  in  the  mortgage  at  the  time  of  its  delivery, 
and  the  right  to  the  possession  thereof:  Gordon  v.  Hardin^  33 
Iowa,  550;  Code,  sec.  1927.  But  the  interest  thus  acquired 
was  not  tlie  unqualified  and  absolute  ownership:  Kern  v.  Wil- 
son, 73  Iowa,  490.  Possession  of  the  property  was  not  in  fact 
taken  until  after  the  alleged  alteration  was  made.  The  right 
to  take  possession,  and  to  sell  the  property  and  pay  the  mort- 
gage debt,  depended  upon  the  covenants  of  the  mortgage.  If 
the  alteration  in  question  destroyed  those  covenants,  it  neces- 
sarily terminated  the  right  of  the  mortgagee  to  the  remedy 
which  they  provided.  To  say  that  the  mortgagee  acquired  a 
vested  right  to  that  remedy  when  the  mortgage  was  delivered, 
which  could  not  be  affected  by  its  subsequent  alteration,  would 
be  to  say  that  such  alteration,  however  fraudulent  and  mate- 
rial, would  be  without  effect.  It  is  clear  that  a  rule  of  that 
kind  would  encourage  fraud,  and  be  in  conflict  with  the  au- 
thorities. It  has  been  held  that  the  fraudulent  alteration  of 
negotiable  paper  will  prevent  a  recovery  for  the  original  con- 
sideration: Woodworth  v.  Anderson,  63  Iowa,  503.  In  the  case 
of  Ransier  v.  Vanorsdol,  50  Iowa,  130,  the  right  of  the  vendee, 
who  had  taken  possession  of  personal  property  under  an  al- 
tered bill  of  sale,  to  retain  the  proceeds,  was  sustained;  but  it 
does  not  appear  that  the  alteration  was  fraudulent,  and  the 
conclusion  of  the  court  seems  to  have  been  founded  upon  the 
fact  that  the  vendee  did  not  ask  any  affirmative  relief  based 
upon  the  bill  of  sale.  Other  facts  also  distinguish  that  case 
from  this.  We  conclude  that  if  plaintiff's  claim  in  regard 
to  the  alleged  alteration  be  correct,  defendants  had  no  right 
to  take  possession  of  any  of  the  property  in  controversy  under 
the  mortgage  in  question;  for  the  insertion  of  the  description 
of  the  wagon  without  the  knowledge  or  consent  of  the  mort- 
gagor could  not  have  been  otherwise  than  fraudulent. 

2.  The  evidence  sliows  that  the  mortgage  in  controversy 
was  drawn  and  taken  by  D.  W.  Halstead;  that  the  description 
of  the  wagon  was  written  in  the  mortgage  by  him;  and  that 
when  the  mortgage  was  executed  and  delivered,  he  acted  aa 
the  agent  of  its  owner.  He  claims  that  the  description  in  ques- 
tion was  in  the  mortgage  when  it  was  executed  by  plaintiff. 
The  fifth  paragraph  of  the  charge  is  as  follows:  "  If,  however, 
you  find  from  the  evidence  that  the  property  mortgaged  was 
originally  purchased  by  plaintiff  from  D.  W.  Halstead,  and 
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that  all  transactions  in  relation  thereto,  including  the  giving 
of  the  notes  and  securing  the  same,  were  had  with  D.  W.  Hal- 
etead,  and  that  defendant  B.  M.  Halstead  intrusted  the  whole 
matter  of  renewing  and  securing  the  notes  to  D.  W.  Halstead, 
both  as  to  time  of  extension  and  the  kind  and  amount  of 
security  to  be  obtained,  and  that,  after  obtaining  said  mort- 
gage, said  D.  W.  Halstead  fraudulently  and  wrongfully  made 
the  alleged  alteration  therein,  then  said  D.  W.  Halstead  was 
80  far  the  agent  of  said  B.  M.  Halstead  that  his  said  wrongful 
and  fraudulent  act  will  avoid  the  entire  instrument;  and  if 
you  find  such  to  be  the  fact,  the  plaintiff  will  be  entitled  to 
your  verdict  for  all  the  property."  Appellants  make  numer- 
ous objections  to  the  paragraphs  quoted,  the  most  important 
of  which  is,  in  effect,  that  it  makes  the  owner  of  the  mortgage 
responsible  for  the  act  of  the  agent  in  making  the  alteration, 
even  though  in  so  doing  he  acted  without  her  knowledge  or 
consent,  and  not  within  the  scope  of  his  agency.  The  ease  of 
Bigelow  v.  Stilphen,  35  Vt.  521,  is  especially  relied  upon  by 
appellants  as  supporting  their  claim.  We  think  the  paragrapli 
in  question  was  substantially  correct,  as  applied  to  the  facts  in 
this  case.  The  agent  was  not  restricted  by  the  terms  of  his 
agency  as  to  the  security  he  might  take.  He  was  authorized 
to  act  upon  his  own  judgment,  and  take  such  security  as  he 
thought  best.  In  performing  the  duties  assigned  him,  if  the 
claim  of  plaintiff  be  true,  he  made  a  fraudulent  alteration  of 
the  mortgage.  In  doing  so,  he  did  not  act  for  himself,  nor  for 
the  mortgagor,  but  for  his  principal.  It  may  be  conceded  that 
such  alteration  was  not  contemplated  by  his  instructions  as 
agent,  but  it  was  not  forbidden,  and  it  operated  as  a  legal 
fraud  upon  plaintiff.  It  was  in  the  line  of  his  agency,  and  be- 
cause of  it:  Mechem  on  Agency,  sec.  739;  Reynolds  v.  Witte,  13 
S.  C.  5;  36  Am.  Rep.  678.  When  the  owner  of  the  mortgage 
received  it  from  the  agent,  she  took  it  subject  to  all  defects  and 
defenses  which  the  acts  of  her  agent  caused  or  authorized,  and 
the  fact  that  she  did  not  know  of  them  is  immaterial:  Eadie 
V.  Ashbaugh,  44  Iowa,  519;  Farrar  v.  Peterson^  52  Iowa,  420. 
In  the  case  of  Hiint  v.  Gray,  35  N.  J.  L.  227,  10  Am.  Rep. 
232,  the  owner  of  a  promissory  note  intrusted  it  to  an  agent 
for  the  purpose  of  having  it  discounted.  The  bank  to  which 
it  was  presented  refused  to  discount  it  unless  a  material 
addition  was  made  to  it.  The  agent  made  the  desired  change 
without  the  knowledge  of  his  principal,  and  the  note  was  dis- 
counted.    It  was  held  that  authority  to  alter  the  note  could 
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not  be  inferred  from  the  circumstances  stated,  and  that  the 
act  of  the  agent  in  making  it  was  as  the  act  of  a  stranger,  and 
did  not  invalidate  the  note.  The  alteration  was  not  made  with 
any  fraudulent  intent,  and  was  clearly  not  within  the  scope  of 
the  agent's  authority,  as  he  was  given  no  discretion  in  that 
respect.  So  far  as  the  rule  announced  in  Bigelow  v.  Stilphen, 
35  Vt.  521,  conflicts  with  the  conclusions  we  have  stated,  it 
appears  to  us  to  be  not  only  unsafe,  but  contrary  to  established 
legal  principles. 

3.  Appellants  complain  that  the  defense  presented  by  the 
general  denial  of  the  answer  was  ignored  in  various  portions 
of  the  charge.  They  insist  that  the  title  of  plaintiff  to  the 
property  in  controversy  was  put  in  issue  by  such  denial,  and 
that  since  he  could  recover  only  on  the  strength  of  bis  own 
title,  the  issue  thus  raised  should  have  been  submitted  to  the 
jury.  It  is  shown  by  the  pleadings  and  evidence,  beyond 
question,  that  plaintiff  is  the  owner  of  the  property,  unless  de- 
fendants hold  some  adverse  interest  by  virtue  of  the  mortgage 
in  controversy.  The  jury  were  instructed  as  to  the  issues 
raised  by  the  pleadings  concerning  which  there  was  dispute. 
Hence  no  prejudice  could  have  resulted  to  defendants  from 
the  omission  of  the  court  to  instruct  in  regard  to  the  defense 
technically  presented  by  the  general  denial. 

4.  Counsel  for  appellants  discuss  numerous  other  questions, 
which  need  not  be  referred  to  in  detail.  It  is  suflBcient  to  say 
that  we  have  examined  the  questions  so  presented  with  care, 
and  conclude  that  the  record  discloses  no  error  prejudicial  to 
appellants.  The  charge  to  the  jury,  considered  as  a  whole, 
was  fair,  and  not  of  a  nature  to  mislead  or  be  misunderstood. 

The  judgment  of  the  district  court  is  affirmed. 


Agency  —  Liability  of  Principal  for  Agent's  Fraud. — The  principal 
ia  liable  for  his  agent's  frauds,  though  committed  without  the  principal's  par- 
ticipation or  consent,  if  they  are  perpetrated  in  course  of  employment,  and 
not  a  willful  departure  from  it:  Jo/tnson  ▼.  Barber,  5  Gilm.  425;  50  Am. 
Deo.  416;  Henderson  v.  San  Antonio  etc.  R.  R.  Co.,  17  Tex.  660;  67  Am.  Dec. 
676,  and  note;  note  to  FUxsimmons  v.  Joslin,  62  Am.  Deo.  67,  68;  Origwold  r. 
QeljbU,  126  Pa.  St.  353;  12  Am.  St.  Rep.  878,  and  note. 
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Eldred  v.  Peterson. 

[80  Iowa,  261.] 
Kegotiablb  Instruments  —  Promissory  Note  —  Part  Payment  by  Join-i 
Maker  —  Estoppel.  — Part  payment  by  the  joint  maker  of  a  note,  ami 
the  erasure  of  his  name  therefrom,  under  an  agreement  that  such  pay- 
meat  and  erasure  should  discharge  his  liability  thereon,  will  not  affect 
the  validity  of  the  note,  nor  release  him  from  liability  for  the  unpaid 
balance  due  thereon,  whether  such  agreement  was  made  with  the  payee, 
or  by  his  authority,  or  not;  nor  is  the  latter  thereby  estopped,  after  fail- 
ure to  repudiate  the  erasure,  and  the  subsequent  insolvency  of  the  other 
joint  maker,  to  deny  that  the  agreement  and  erasure  were  made  by  bi» 
authority. 

W,  I.  Chamberlain  and  J.  W.  Jamison,  for  the  appellant. 

N.  W.  HutchinSy  Sheean  and  McCarn^  for  the  appellee. 

Beck,  J.  1.  The  note  in  suit  was  executed  by  defendant 
and  another,  jointly,  for  property  purchased  by  them  of  plain- 
tifif.  The  defendant,  soon  after  the  maturity  of  the  note,  paid 
nearly  one  half  of  the  principal,  under  the  following  circum- 
stances: He  went  to  the  house  of  plaintiflf,  and  not  finding 
him  at  home,  made  the  payment  to  plaintiflf 's  son,  a  minor, 
who  at  the  time  was  in  bad  health.  He  requested  the  son  to 
indorse  the  amount  "  Paid,"  and  to  take  his  name  off  the 
note,  that  is,  to  erase  his  signature,  which  was  done.  The 
son  had  no  authority  to  make  the  erasure,  and  had  never 
done  business  for  his  father.  Upon  the  return  of  the  father, 
the  son  gave  him  the  money  paid  by  defendant.  He  never 
informed  defendant  that  he  did  not  approve  the  son's  act  of 
erasing  the  signature  to  the  note. 

2.  The  defendant  was  a  joint  maker  of  the  note,  and  as  such 
was  liable  for  the  amount  thereof.  It  is  not  claimed  that 
he  paid  more  than  a  part  of  the  debt.  We  may  assume  that 
the  plaintiflf 's  son  accepted  the  part  in  full  payment,  and 
that  he  had  authority  to  do  so.  It  is  not  pretented  there  was 
any  consideration  paid  by  defendant  for  the  discharge  of  the 
whole  debt  upon  payment  of  a  part.  A  payment  of  a  part  of 
a  debt  in  discharge  of  the  whole  debt,  upon  a  proiiiise  of  the 
creditor  to  receive  a  part  in  full  satisfaction  of  the  debt,  with- 
out consideration,  will  not  discharge  the  debt:  Works  v.  Her- 
shey,  35  Iowa,  340;  Rea  v.  Owens,  37  Iowa,  262;  Svllivan  v. 
Finn,  4  G.  Greene,  544;  Byran  v.  Brazil,  52  Iowa,  350. 

3.  The  erasure  of  defendant's  name  was  done  to  evidence 
the  discharge  of  the  note  upon  a  part  payment.     The  erasure 
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was  not  intended  as  a  discharge  of  the  note.  The  part  pay- 
ment was  intended  to  have  that  effect.  The  erasure  failed  in 
the  purpose  for  which  it  was  done.  It  therefore  stands  for 
naught.  There  was  no  discharge  of  the  note,  and  it  must  be 
regarded  as  valid  and  binding.  It  cannot  be  claimed  that 
the  accidental  erasure  of  the  name  of  the  maker  of  the  note 
will  discharge  it.  It  would  have  no  such  effect,  for  the  reason 
that  there  was  no  purpose  to  discharge  the  note.  The  note 
would  be  just  as  valid  between  the  parties  with  the  erasure 
as  though  it  had  not  been  made.  So,  as  the  erasure,  because 
there  was  no  consideration  for  the  discharge  of  the  note,  has 
no  effect,  the  note  continues  valid  between  the  parties. 

4.  For  another  reason  the  erasure  of  defendant's  name  is  of 
no  effect.  It  was  made  without  authority  of  plaintiff,  and  is 
therefore  a  void  act. 

6.  It  is  said  that  plaintiff,  by  his  failure  to  inform  the  de- 
fendant that  he  repudiated  the  erasure,  and  the  subsequent 
insolvency  of  defendant's  co-maker  of  the  note,  is  estopped 
now  to  deny  that  it  was  done  by  his  authority.  There  is  more 
than  one  answer  to  this  position.  We  have  seen  that  as  the 
attempted  discharge  of  the  debt  and  note  for  a  payment  of  a 
part  due  without  consideration  would  not  have  bound  plain- 
tiff  had  he  made  the  erasure  himself,  he  could  treat  the  eras- 
ure and  agreement  to  discharge  the  debt  as  void  acts  without 
advising  defendant  thereof.  So,  as  the  erasure  was  made 
without  his  assent,  he  surely  can  treat  it  as  utterly  void.  He 
was,  therefore,  not  required  to  advise  defendant  of  his  repu- 
diation of  the  void  act  in  erasing  the  signature  to  the  note. 

6.  Defendant  insists  that  by  relying  upon  the  erasure  of 
the  note  he  failed  to  secure  himself  against  the  default  of  his 
co-maker,  whose  subsequent  insolvency  puts  it  out  of  defend- 
ant's power  to  enforce  payment  from  the  co-maker.  The 
erasure  was  a  matter  which  originated  with  defendant,  and 
was  done  at  his  request.  He  is  presumed  to  have  known  the 
law,  and  therefore  had  no  warrant  in  relying  upon  the  dis- 
charge of  the  note  by  part  payment,  in  the  absence  of  any 
consideration  supporting  the  transaction. 

It  is  our  opinion  that  the  district  court  rightly  directed  a 
verdict  for  the  plaintiff.    The  judgment,  therefore,  is  affirmed. 


Neootiablk  Instbcmbnts. — An  agremeut  by  a  creditor  to  accept  from 
his  debtor  a  less  sum  of  money  than  is  due  upon  a  note  is  a  mere  nudum  par,' 
turtit  and  no  bar  to  recovery,   if  the  note  is  not  delivered  up:    Pearson  r. 
▲m.  St.  Bep.,  Vou  XX.  —Z7 
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Thomason,  16  Ala.  700;  50  Am.  Dec.  159,  and  note;  but  it  is  otherwise  if  the 
note  is  delivered  np:  Draper  v.  Hitt,  43  Vt.  439;  6  Am.  Rep.  292.  A  promise 
by  a  creditor  to  accept  from  his  debtor  less  than  the  amount  due  him,  by  way 
of  compromise,  ia  not  a  valid  agreement:  Young  v.  Jones,  64  Me.  663;  18 
Am.  Rep.  279. 


Bills  v.  Bills. 

[80  Iowa.,  269.] 

Wills  —  CoNsmtucnoK  —  Fbk-simple  or  Lwk  Estatb.  —  Where  an  estate 
or  interest  in  lands  is  devised,  or  personalty  is  bequeathed,  in  clear  and 
absolute  language,  without  words  of  limitation,  the  devise  or  bequest 
oannot  be  defeated  or  limited  by  a  subsequent  doubtful  provision  in 
the  will,  inferentially  raising  a  limitation  upon  the  prior  devise  or  be* 
quest. 

W1LL8  —  CoNSTKUOTiON  —  Fee-simple  OR  LiFE  EsTATE.  —  Where  there  ia 
an  absolute  or  unlimited  devise  of  real  property,  or  bequest  of  person- 
alty, a  subsequent  clause  in  the  will  expressing  a  wish,  desire,  or  direc- 
tion for  its  disposition  after  the  death  of  the  devisee  or  legatee  will  not 
defeat  the  devise  or  bequest,  nor  limit  it  to  a  life  estate.  The  will  thus 
drawn  must  be  interpreted  to  invest  in  the  devisee  or  legatee  the  fee- 
simple  title  to  the  land,  and  the  absolute  property  in  the  personalty. 

/.  8.  Stacy,  for  the  appellants. 

Sheean  and  McCarn,  and  W.  0.  Thompson,  for  the  appellees. 

Beck,  J.  1.  The  will  presented  for  interpretation  is  in  the 
following  language:  "In  the  name  of  God,  amen,  I,  Sidney 
Elijah  Bills,  of  the  town  of  Strawberry  Hill,  in  the  county  of 
Jones,  and  state  of  Iowa,  of  the  age  of  sixty-one  years,  and 
being  of  sound  mind  and  memory,  do  make  public  and  de- 
clare this  my  last  will  and  testament,  in  manner  following; 
that  is  to  say:  1.  I  give  and  bequeath  to  my  wife,  Irene 
Bills,  all  of  my  real  and  personal  property  situated  in  Jones 
County,  Iowa,  except  as  hereinafter  specified;  2.  I  give 
and  bequeath  to  my  nephew  Sanford  H.  Brownell  all  that 
real  estate  conveyed  to  me  by  him,  containing  one  hundred 
and  thirty-four  (134)  acres,  more  or  less,  situated  in  Decatur 
County,  Iowa,  and  also  all  that  real  estate  owned  by  me 
situated  in  the  town  of  Sabula,  Jackson  County,  Iowa;  and 
3.  I  give  and  bequeath  to  said  Sanford  H.  Brownell  the 
bay  mare  known  by  name  'Nellie,*  now  in  Jones  County, 
Iowa,  also  one  hundred  dollars  in  money,  same  to  be  taken 
in  payment  for  what  I  owe  him  at  this  time;  4.  I  give 
and  bequeath  to  my  brother,  Daniel  B.  Bills,  the  sum  of  one 
hundred  dollars    in    money;    5.    All    the   real   and   personal 
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property  herein  bequeathed  to  my  wife,  Irene  Bills,  remain- 
ing at  her  decease,  I  desire  to  be  divided  into  five  equal 
shares,  to  Daniel  B.  Bills  and  Abigail  E.  Diviney,  and  re- 
maining shares  to  my  brother's  two  sons,  Frank  E.  Bills  and 
Frederick  A.  Bills,  and  Sanford  H.  Brownell.  All  of  which 
fiaid  several  legacies  or  sums  of  money  I  direct  and  order  to 
be  paid  to  said  respective  legatees  within  one  year  after  my 
■decease;  and  I  hereby  appoint  as  my  executors  of  this  my 
last  will  and  testament  my  wife,  Irene  Bills,  and  John  Bender, 
of  Jones  County,  Iowa,  hereby  releasing  them  from  giving 
bonds,  and  hereby  revoking  all  former  wills  by  me  made." 

2.  Plaintiff  claims  in  her  petition  and  insists  that  under 
the  will  she  takes  an  absolute  estate  in  fee-simple  in  the 
lands,  and  the  absolute  property  in  the  personalty  of  the 
estate,  and  that  the  fifth  item  of  the  will  simply  uses  preca- 
tory language,  and  does  not  limit  the  estate  and  interest 
vested  in  plaintiff  by  the  first  item.  Defendants  maintain 
the  contrary,  insisting  that  plaintiflf  takes  but  a  life  estate  in 
the  property,  with  the  right  to  possess,  enjoy,  and  use  it,  but 
after  such  estate  and  right  shall  be  terminated  by  her  death, 
the  property  shall  be  distributed  under  item  5  of  the  will. 

3.  In  our  opinion,  the  books  teach  these  rules  for  the  inter- 
pretation of  wills:  1.  When  an  estate  or  interest  in  lands  is 
devised,  or  personalty  is  bequeathed,  in  clear  and  absolute 
language,  without  words  of  limitation,  the  devise  or  bequest 
cannot  be  defeated  or  limited  by  a  subsequent  doubtful  pro- 
vision inferentially  raising  a  limitation  upon  the  prior  devise 
or  bequest;  2.  When  there  is  an  absolute  or  unlimited  devise 
or  bequest  of  property,  a  subsequent  clause  expressing  a  wish, 
desire,  or  direction  for  its  disposition  after  the  death  of  the 
devisee  or  legatee  will  not  defeat  the  devise  or  bequest,  nor 
limit  the  estate  or  interest  in  the  property  to  the  right  to  pos- 
sess and  use  during  the  life  of  the  devisee  or  legatee.  The 
absolute  devise  or  bequest  stands,  and  the  other  clause  is  to  be 
regarded  as  presenting  precatory  language.  The  will  must 
be  interpreted  to  invest  in  the  devisee  or  legatee  the  fee-simple 
title  of  the  land,  and  the  absolute  property  in  the  subject  of 
the  bequest:  Williams  v.  Allison,  33  Iowa,  278;  Uenkerl  v. 
Jacoby,  36  Iowa,  273;  Rona  v.  Meier,  47  Iowa,  607;  Alden  v. 
Johnson,  63  Iowa,  127;  In  re  Will  of  Burhank,  69  Iowa,  378; 
McKenzie's  Appeal,  41  Conn.  607;  19  Am.  Rep.  525;  Jackson 
v.  Bull,  10  Johns.  20;  Mitchell  v.  Morse,  77  Me.  423;  62  Am. 
Rep.  781;  Ramsdell  v.  Ramsdell,  21  Me.  288;  Jones  v.  Bacon,  68 
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Me.  34;  28  Am.  Rep.  1;  Harris  v.  Knapp,  21  Pick.  412;  Lynde  v^ 
Estabrook,  7  Allen,  68;  Fiske  v.  Cohh,  6  Gray,  144;  Gifford  v, 
Choate,  100  Mass.  343;  Williams  v.  Worthington,  49  Md.  572^ 
33  Am.  Rep.  286;  Foose  v.  Whitmore,  82  N.  Y.  405;  37  Am. 
Rep.  572;  Campbell  v.  Beaumont,  91  N.  Y.  465;  Stowell  v.  Hast^ 
ings,  59  Vt.  494;  Seibert  v.  Wise,  70  Pa.  St.  147;  Moore  v.  /San- 
ders, 15  S.  C.  440;  40  Am.  Rep.  703;  Canedy  v.  Jones,  19  S.  C. 
297;  45  Am.  Rep.  777;  Anderson  v.  Cary,  36  Ohio  St.  606;  3& 
Am.  Rep.  602.  Cases  cited  by  defendants'  counsel  are  not  in 
conflict  with  the  doctrines  we  have  stated,  in  that  the  instru- 
ments interpreted  therein,  by  their  express  language,  did  not 
vest  the  devisee  with  the  fee  of  the  land,  nor  the  legatee  with 
the  absolute  property  in  the  subject  of  the  bequest,  a  contrary 
purpose  clearly  appearing  in  the  wills. 

These  views  lead  us  to  the  conclusion  that  the  district  court 
rightly  overruled  the  demurrer  to  plaintiff's  petition.  Its- 
judgment  is  affirmed.  

Wills,  Construction  of  —  What  Words  Pass  a  Feb.  —  An  absolute  de- 
vise to  one  passes  the  fee,  notwithstanding  a  request  made  in  a  subsequent; 
clause  of  the  will  with  reference  to  the  disposition  of  the  estate  at  the  devi> 
see's  death:  Barnes  v.  Simma,  6  Ired.  Eq.  392;  49  Am.  Dec.  435;  Foose  v. 
Whitmore,  82  N.  Y.  405;  37  Am.  Rep.  572;  Williams  v.  Worthington,  49  Md. 
572;  33  Am.  Rep.  286.  For  instances  of  wills  whose  provisions  were  held 
to  pass  an  estate  in  fee-simple,  see  Hur/hes  v,  Niklas,  70  Md.  484;  14  Am.  St. 
Rep.  377;  Wilkerson  v.  Clark,  80  Ga.  367;  12  Am.  St.  Rep.  258,  and  note; 
Carpenter  v.  Van  OUnder,  127  111.  42;  11  Am.  St.  Rep.  92,  and  extended  note 
100-107.  For  instances  of  wills  whose  words  were  held  to  pass  a  life  estate, 
see  Miller  v.  Potterjield,  86  Va.  876;  19  Am.  St.  Rep.  919;  Long  v.  Paul,  127 
Pa.  St.  456;  14  Am.  St.  Rep.  862,  and  note;  note  to  Carpenter  ▼.  Van  OUn- 
der, 11  Am.  St.  Rep.  99,  100. 


Brown  v.  Grand  Lodge  of  the  Ancient  Order 
OF  United  Workmen. 

[80  Iowa,  287.] 
Mutual  Benefit  Societies  —  Chanob  of  Beneficiary. — Where  the  law» 
of  a  mutual  benefit  society  provide  that  a  member  may,  after  naming  a 
beneficiary,  surrender  bis  certificate  and  procure  a  new  one  naming  an- 
other person  as  beneficiary,  such  member  does  not,  by  naming  a  bene- 
ficiary and  transferring  the  possession  of  the  certificate  to  him,  thereby 
convey  to  him  any  vested  right  or  interest  in  the  benefit  during  the 
member's  life;  but  the  latter  may,  although  he  regains  possession  of  the 
certificate  by  false  and  fraudulent  representations,  surrender  it  to  the  so- 
ciety, and  procure  a  new  one  naming  another  beneficiary,  to  the  absolr^^e 
exclusion  of  the  beneficiary  first  named. 
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Action  to  recover  on  a  benefit  certificate  issued  by  defend- 
ant, which  acknowledged  its  liability  for  the  amount  named 
therein,  and  paid  the  same  into  court.  The  controversy  was 
therefore  between  the  plaintiff  and  the  intervener,  Mrs.  Grace. 
The  plaintifi"  was  the  daughter  of  James  Grace,  the  assured, 
by  his  first  wife,  and  the  intervener  was  his  second  wife.  In 
1878  or  1879  he  delivered  the  first  certificate  to  plaintiff,  who 
retained  possession  of  it  until  February,  1887,  when  Grace  ob- 
tained it  from  her  by  representing  that  he  desired  to  make  her 
sister  a  joint  beneficiary  with  herself.  Prior  to  such  time, 
Grace  had  married  the  intervener  without  the  knowledge  of 
plaintiff,  and  after  obtaining  the  certificate  from  her,  he  sur- 
rendered it  to  the  society,  and  obtained  a  second  certificate, 
naming  the  intervener  as  beneficiary  therein.  Grace  died  in 
July,  1888,  and  this  action  was  to  determine  who  was  entitled 
to  his  death  benefit.  Judgment  for  the  intervener,  and  de- 
fendant appeals. 

A.  J.  P.  Gareschi,  and  Bronson  and  Carry  for  the  appellant. 

Blair,  Dunham,  and  Norris,  for  the  intervener  appellee. 

Granger,  J.  It  should  be  conceded  at  the  outset  that 
James  Grace  obtained  the  certificate  from  plaintiff  by  misrep- 
resentation or  fraud.  We  regard  this  fact  as  found  by  the  dis- 
trict court,  and  we  must  consider  the  case  with  it  in  full  view. 
With  this  point  settled  at  the  outset,  we  dispose  of  much  said 
in  argument  in  relation  thereto,  and  bring  ourselves  to  what 
we  regard  as  the  controlling  question  in  the  case. 

Appellant  concedes  that  if  James  Grace  had  procured  the 
certificate  with  plaintiff's  name  therein  as  the  beneficiary,  and 
had  retained  possession  thereof,  he  would  have  had  the  right 
to  surrender  it,  and  take  a  new  certificate  with  another  person 
as  beneficiary,  because  he  could  then  surrender  the  certificate, 
AS  he  was  required  to  do  by  the  laws  of  the  order.  But  it  is 
urged  that  in  this  case  he  had  parted  with  the  possession  of 
the  certificate,  and  made  a  gift  thereof  to  the  plaintiff,  by 
which  she  obtained  a  vested  right  or  interest  therein;  and  this 
is  urged  as  the  distinguishing  feature  of  the  case.  Inasmuch 
as  the  certificate  was  in  the  possession  of  James  Grace,  and 
by  him  surrendered  when  the  new  certificate  issued,  the  force 
and  effect  of  such  possession  is  sought  to  be  avoided  by  the 
fact  that  the  possession  was  fraudulent,  and  that  James  Grace 
<J0uld  legally  take  no  advantages  from  such  possession.  We 
think  it  must  be  conceded  that  the  possession  of  the  certificate 
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by  James  Grace  gave  him  no  rights,  as  against  plaintiff,  that 
he  was  not  entitled  to  before  she  surrendered  the  certificate- 
If  she  had  such  a  vested  interest  therein  that  she  could 
legally  have  refused  her  father  the  possession  thereof  for*  the 
purpose  of  changing  the  beneficiary,  as  he  did,  we  should 
strongly  incline  to  the  view  —  with  the  situation  of  this  case 
as  to  the  parties  actually  in  interest  —  that  he  could  not  defeat 
such  right  by  such  indirect  or  fraudulent  methods.  If,  on  the- 
other  hand,  she  had  no  such  interest  in  the  certificate  as  would 
justify  her  in  retaining  it  from  him  if  he  desired  it  for  such 
purpose,  then  she  suffered  no  prejudice  from  the  fraud,  and  is 
in  no  position  to  complain;  or  at  least  she  is  not  in  a  position, 
because  of  fraud,  to  claim  as  absolutely  hers  what  before  was 
only  conditionally  so.  What,  then,  were  the  rights  of  the 
plaintiff  because  of  the  fact  of  her  possession  of  the  certificate? 
The  authorities  will  be  better  understood  if  we  keep  in  view 
the  effect  of  naming  a  person  in  a  certificate  as  beneficiary 
without  surrendering  to  him  the  possession,  which  is,  that  it 
gives  to  such  person  no  rights  before  the  death  of  the  assured, 
and  that  the  certificate  is  revocable  at  the  pleasure  of  the  as- 
bured,  under  the  provisions  of  the  laws  of  the  society.  The 
authorities  on  the  point  are  uniform,  and  are  not  questioned 
iij  this  case.  How,  then,  does  the  mere  delivery  of  the  certifi- 
cate to  the  beneficiary  change  the  right?  It  being  only  the 
evidence  of  what  in  law  is  a  mere  expectancy,  the  delivery  of 
it  conveys  no  present  right;  for  no  present  right  exists.  Tho 
assured  has  no  vested  property  rights  that  he  can  convey: 
Bacon  on  Benefit  Societies,  sec.  289.  The  section  says:  "Tho 
member  of  a  beneficiary  organization,  on  the  other  hand,  a& 
we  have  seen,  has  no  property  interest  in  the  benefit,  but  only 
the  naked  power  of  designating  some  one  to  receive  it.  This 
designated  recipient,  also,  has  no  property  nor  vested  rights  in 
the  benefit,  because  his  interest  is  contingent  and  uncertain, 
the  power  of  the  member  to  revoke  the  appointment  and  sub- 
stitute a  new  beneficiary  being  specially  reserved  by  the  laws 
of  the  society,  which  laws  enter  into  and  form  a  part  of  the 
contract." 

The  possession  of  the  certificate  by  the  beneficiary  makes 
her  no  more  than  a  beneficiary.  A  beneficiary  has  no  vested 
rights  until  the  death  of  the  member  occurs:  Masonic  Mut. 
Ben.  Soc.  v.  Burkhart,  110  Ind.  189;  Richmond  v.  Johnson,  28- 
Minn.  447.  In  this  respect  a  certificate  in  a  beneficiary  asso- 
ciation differs  from  an  ordinary  life  policy,  and  this  difference^ 
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as  expressed  in  Masonic  Mut.  Ben.  Soe.  v.  Burihart,  110  Ind. 
189,  is  as  follows:  "In  the  one  case  the  rights  of  the  benefici- 
ary are  fixed  and  vested  from  the  moment  the  policy  takes  ef- 
fect. In  the  other,  they  are  subject  to  such  changes  as  the 
law  of  the  association  authorizes  the  member  to  make.  All 
that  a  beneficiary  has  during  the  lifetime  of  a  member,  owing 
to  his  right  of  revocation,  is  a  mere  expectancy  dependent 
upon  the  will  and  pleasure  of  the  holder  of  the  certificate. 
This  expectancy  is  not  property:  Durian  v.  Central  Verein,  7 
Daly,  168." 

The  case  of  Byrne  v.  Casey,  70  Tex.  247,  is  a  Texas  case, 
and  involves  the  effect  of  a  gift,  and  that  particular  point  was 
urged,  as  in  this  case.  Byrne  took  a  certificate  in  a  benefit 
association,  with  his  wife  therein  as  beneficiary,  and  delivered 
to  her  the  certificate,  which  she  kept  for  about  one  yeur,  and 
paid  several  assessments  thereon,  and  delivered  it  to  the  de- 
fendant, Casey,  for  safe-keeping.  Byrne,  without  the  knowl- 
edge or  consent  of  his  wife,  withdrew  the  certificate  from 
Casey,  surrendered  the  same,  and  took  a  new  one,  with  Casey 
and  Swasey  as  beneficiaries.  Mrs.  Byrne  had  no  knowledge 
of  any  change  in  the  certificate  until  after  the  death  of  Byrne. 
A  significant  feature  of  that  case  is,  that  when  the  certificate 
issued,  the  laws  of  the  society  gave  a  member  the  right  to 
change  the  beneficiary  in  his  certificate,  with  "the  consent  oi' 
his  beneficiary  indorsed  thereon."  After  the  delivery  of  the 
certificate  to  Mrs.  Byrne,  and  without  knowledge  to  her,  the 
society  so  changed  its  laws  as  to  strike  out  the  clause  with 
reference  to  the  consent  of  the  beneficiary;  and  thereafter, 
and  under  the  law  as  changed,  Byrne  efi*ected  a  chnnge  of 
beneficiaries.  The  facts  of  that  case  are  stronger  in  favor  of 
Mrs.  Byrne  than  are  those  of  this  case  in  favor  of  the  plaintiff. 
In  that  case,  as  in  this,  the  society  placed  the  money  in  cotirt, 
and  the  question  was  presented  as  to  the  rights  of  the  respect- 
ive beneficiaries.  The  court  held  in  favor  of  those  named  in 
the  latter  certificate,  and  placed  its  holding  on  the  rule  that 
"  the  beneficiaries  named  have  no  perfect  or  vested  rights  in 
the  certificate;  that  the  rules  as  to  change  of  the  beneficiaries 
were  for  the  protection  of  the  order;  and  that  the  member, 
under  the  by-laws,  could  determine  the  course  of  the  benefit 
fund  against  those  named  as  beneficiaries  in  the  certificate." 
The  court  cites,  in  support  of  this  holding,  Splawn  v.  Chew,  60 
Tex.  534;  Manning  v.  Ancient  Order  etc.,  86  Ky.  136;  and 
St.  Patrick's  Male  Ben.  Soc.  v.  McVey,  92  Pa.  St.  510. 
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Keeping  in  view  the  fact  that  the  plaintiff  in  this  case,  even 
with  the  possession  of  the  certificate,  was  no  more  than  a 
beneficiary,  we  may  profitably  quote  from  cur  statute.  A 
part  of  section  7,  chapter  65,  Acts  Twenty-first  General  As- 
sembly, is  in  these  words:  "Any  member  of  any  corporation, 
association,  or  society  operating  under  this  act  shall  have 
the  right  at  any  time,  with  the  consent  of  such  corporation, 
association,  or  society,  to  make  a  change  in  his  beneficiary, 
without  requiring  the  consent  of  such  beneficiary."  The  act 
is  one  for  the  regulation  of  mutual  benefit  associations;  and 
while  it  recognizes  an  authority  or  control  as  to  such  changes 
on  the  part  of  the  association,  it  clearly  authorizes  such 
changes  without  the  consent  of  the  beneficiary.  Appellant 
does  not,  in  argument,  question  the  validity  of  this  statute; 
and  we  must  not,  in  any  sense,  be  understood  as  holding  that 
such  a  statute  could  operate  to  impair  vested  rights.  We 
have  cited  it  in  connection  with  authorities  holding  that  such, 
beneficiaries  have  no  vested  rights. 

The  case  of  Fisk  v.  Equitable  Aid  Union,  from  the  supreme 
court  of  Pennsylvania  (Oct.  10,  1887,  11  Atl.  Rep.  84),  is  one, 
also,  in  which  there  was  a  delivery  of  the  certificate  by  the 
wife,  who  was  a  member  of  the  union,  and  her  husband  the 
beneficiary.  Besides  the  possession  of  the  certificate,  he  paid 
all  the  assessments  on  it,  and  the  wife  changed  the  bene- 
ficiaries. The  court  says:  "Notwithstanding  the  fact  that 
the  certificate  was  delivered  to  the  plaintiff,  and  the  assess- 
ments thereon  were  paid  by  him,  his  wife  had  the  right,  on 
presenting  it  to  the  supreme  secretary,  to  apply  for  and  effect 
a  change  in  the  designation  of  the  beneficiary  named  therein. 
....  When  plaintiflF  accepted  the  original  certificate,  and 
paid  the  assessments  thereon,  he  knew,  or  ought  to  have 
known,  that  he  held  it  subject  to  the  right  of  his  wife  to 
change  the  designation  of  those  to  whom  the  insurance  money 
should  be  paid  upon  her  death."  These  cases  seem  quite 
conclusive  of  the  question  before  us.  Whatever  consequences 
should  attach  to  the  fraudulent  acquirement  of  the  certificate, 
it  could  not  have  the  effect  of  creating  a  vested  right  where 
none  existed  before.  If  plaintiff,  with  the  possession  of  the 
certificate,  had  no  such  right  therein  as  would  defeat  the  right 
of  her  father  to  change  the  beneficiary,  she  had  no  such  right 
as  would  justify  her  retention  of  it  if  he  demanded  it  for  that 
purpose. 

Appellant  cites  some  authorities  claimed  to  announce  a  dif- 
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ferent  rule;  but  we  think,  with  similar  facts,  there  is  no  seri- 
ous conflict.  Some  of  the  authorities  cited  by  appellant  we 
have  cited  in  support  of  our  holding.  Others  are  unlike  this 
case  as  to  facts,  some  of  them  being  cases  where  the  insurance 
was  in  "old-line  companies,"  wherein  a  different  rule  is  con- 
ceded, because  of  vested  rights  from  the  issuing  of  the  policy. 
With  these  views,  the  judgment  of  the  district  court  must 
be  aflBrmed.  _____ 

MlTTUAL  BkNETFT  SOCIETIES  —  CHANGE  OF  BKNEnCIAHIES.  — For  the  law 
respecting  the  designation,  change,  and  rights  of  beneficiaries  in  mutual 
benefit  societies,  see  note  to  Bankers'  etc  Aas'n  ▼.  Stapp,  19  Am.  St.  Kep. 
786-79a 
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Criminal  Law — Burolart.  — Indictment  for  burglary,  alleging  that  the 
house  entered  "  belonged  "  to  a  certain  party,  naming  him,  sufficiently 
charges  the  ownership  of  the  honse. 

Cbihinal  Law  —  Burolart. — Indictment  for  burglary  is  not  bad  for 
duplicity  when  it  alleges  that  the  entering  was  done  for  two  purposes; 
namely,  with  an  intent  to  steal,  and  with  an  intent  to  commit  adultery. 

Criminal  Law — Bcrolart — PRESUMFrioN. — One  who  breaks  into  the 
dwelling-house  of  another  in  the  night-time,  in  the  absence  of  any  ex. 
planation  of  the  act,  will  be  presumed  to  have  intended  to  commit  a 
public  ofifense,  but  such  presumption  may  be  overcome  by  evidence. 

Criminal  Law — Bdrglary  —  Verdict  Supported  by  Presomption. — 
One  who  breaks  into  the  dwelling-house  of  another  in  the  night-time,  in 
the  absence  of  any  explanation  of  the  act,  will  be  presumed  to  have  in- 
tended to  commit  a  felony,  and  if  he  was  identified  while  in  the  houses 
a  verdict  of  guilty  of  burglary  will  be  sustained. 

H.  S,  Vaughn,  for  the  appellant. 

J.  Y.  Stone,  attorney-general,  for  the  state. 

Beck,  J.  1.  The  indictment  charges  that  defendant  did 
feloniously  and  burglariously  break  and  enter  a  dwelling- 
house,  "with  intent  there  and  then  to  take,  steal,  and  carry 
away  the  property  of  George  W.  Flock,  and  then  and  there 
to  commit  a  public  offense,  to  wit,  larceny,  and  with  intent 
then  and  there  to  commit  adultery  with  one  Hattie  Price,  con- 
trary to  statute,"  etc. 

2.  Counsel  first  insist  that  the  indictment,  in  alleging  that 
the  house  entered  in  the  commission  of  the  offense  is  a  dwell- 
ing-house belonging  to  Gtorge  W.  Flock,  does  not  show  the 
ownership  thereof    He  maintains  that  the  word  "  belonging  " 
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does  not  express  the  idea  of  property.  The  position  is  incor- 
rect. The  primary  meaning  of  the  word  "  to  belong  "  is  "  to 
be  the  property  of."  The  word  is  aptly  used  to  express  own- 
ership. 

3.  It  is  claimed  that  the  indictment  is  bad  for  that  it 
charges  that  the  entering  was  done  with  two  purposes,  —  an 
intent  to  steal,  and  an  intent  to  commit  adultery.  The  intent 
does  not  constitute  the  crime,  but  it  is  an  essential  ingredient 
thereof.  The  crime  consists  in  entering  with  an  intent  to  com- 
mit a  crime.  It  is  plain  that  if  an  intent  exist  to  commit 
two  or  more  oflfenses,  the  act  is  none  the  less  a  crime,  and  it 
may  be  established  by  proof  of  one  or  all  the  intents  alleged: 
3  Greenl.  Ev.,  sec.  16.  The  rulings  of  the  court  complained 
of  on  this  ground  are  correct. 

4.  An  instruction,  the  tenth,  is  in  the  following  language: 
"If  you  find  that  in  the  night-time  the  defendant  broke  and 
entered  the  dwelling-house  described  in  the  indictment,  thi» 
fact  would  be  strong  presumptive  evidence  that  the  defendant 
did  such  breaking  and  made  such  entry  with  the  intent  to 
commit  a  public  offense.  But  such  presumption  may  be  over- 
come by  evidence."  This  instruction  is  a  ground  of  com- 
plaint by  defendant.  It  is  in  accord  with  legal  principles, 
reason,  and  decisions  of  this  court.  Men's  purposes  are  only 
revealed  by  their  acts.  One  who  breaks  into  the  dwelling- 
house  of  another  in  the  night-time,  in  the  absence  of  any  ex- 
planation of  the  act,  will  be  presumed  to  have  intended  to 
commit  a  public  offense.  His  silence  as  to  his  intent  is  evi- 
dence that  it  was  to  commit  a  crime.  The  character  of  the 
house  entered,  —  a  dwelling;  the  time  of  entering,  —  at  nighty 
and  the  absence  of  explanation  of  the  act,  —  raise  a  presump- 
tion of  an  intent  to  commit  a  public  offense:  Wharton's  Crim. 
Law,  sec.  1600;  State  v.  Maxwell,  A2  Iowa,  208;  State  y.  Teeter^. 
69  Iowa,  717. 

5.  It  is  urged  that  the  evidence  fails  to  support  the  verdict. 
We  think  differently.  The  breaking  and  entering  was  proved 
beyond  a  doubt;  and  defendant  was  clearly  identified  while  in 
the  house.  His  intent  to  commit  a  felony  is  established  by 
presumptions  of  law  arising  upon  the  facts  of  the  case. 

The  judgment  of  the  district  court  is  affirmed. 

Burglary  —  Indictment  —  Averment  ov  Ownership  of  House  Bur- 
glarized. —  In  charging  burglary,  an  indictment  which  avers  that  defendant 
•*  did  feloniously  and  burglariously  break  and  enter  into  a  certain  buildinpr 
of  one  Heal  Barman the  same  being  used  and  occupied  by  the  said 
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Neal  Barman  a?  a  saloon,"  is  a  sufficient  allegation  of  the  ownership  of  the 
bnilrling,  and  no  averment  need  be  made  as  to  the  ownership  of  the  property' 
which  defendant  is  accused  of  having  intended  to  steal:  State  v.  Tyrrelt,  98 
Mo.  354.  An  indictment  is  fatal  when  not  alleging  the  ownership  of  the 
house  alleged  to  have  been  burglarized:  Slate  v.  Hupp,  31  W.  Va.  355;  com- 
pare AldrUlje  v.  SUUe,  88  Ala.  113;  16  Am.  St  Rep.  23,  and  note;  note  to 
People  V.  Richards,  2  Am.  St.  Rep.  394. 

Burglary  —  Nioht-timb.  —  To  constitute  burglary,  the  act  charged  must 
have  been  committed  during  the  night-time:  Note  to  People  v.  RkJiards,  4t 
Am.  St.  Rep.  388,  and  also  page  39G  of  the  same  note,  upon  the  question  of  how 
it  may  be  shown  that  the  offense  was  perpetrated  at  night-time.  In  Arkansas, 
the  act  must  be  committed  in  the  night-time:  Hnrcick  v.  Stale,  49  Ark.  514. 
But,  under  the  Kansas  statute,  a  person  who  enters  a  house  by  breaking  into 
it  in  daytime,  in  which  there  is  at  the  time  no  human  being,  may  be  con- 
victed of  burglary  in  the  third  degree,  his  intention  having  been  to  commit 
•  felony:  StaU  v.  Cash,  38  Kan.  50. 
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Attaohmemt  of  Cobporatb  Fbopertt  bt  OmoBB  or  Corporation,  to 
secure  the  payment  of  a  debt  honestly  due  by  it  to  him,  creates  a  Hen 
superior  to  that  of  a  trust  deed  subsequently  executed  by  it,  or  of  sub- 
sequently attaching  creditors,  although  he  knew  at  the  time  of  levying 
his  attachment  that  the  corporation  was  financially  embarrassed  and 
that  his  attachment  would  precipitate  a  crisis  in  its  afihirs,  for  the  prior 
condition  of  which  he  was  in  no  way  responsible. 

Trust  Deed  bt  Insolvent  Corporation  which  is  in  effect  a  general  assign- 
ment to  secure  certain  of  its  creditors  is  not  void  on  the  ground  that  it 
gives  preferences,  nor  is  it  void  as  being  the  result  of  a  fraudulent  com- 
bination because  the  decision  of  its  directors  as  to  what  creditors  should 
be  secured  was  the  result  of  a  compromise,  nor  is  it  void  because  some  of 
the  claims  secured  by  it  were  fraudulent,  while  others  were  unquestion- 
ably just. 

Where  Trust  Deed  bt  Insolvent  Corporation  to  secnre  certain  creditors 
is  shown  to  have  been  executed  under  a  resolution  passed  at  a  meeting 
of  directors,  at  which  four  out  of  five  of  them  were  present,  two  voting  in 
favor  of  and  one  against  its  adoption,  and  the  minutes  of  the  meeting  show 
that  it  was  adopted,  and  that  they  were  signed  and  approved  by  the  presi- 
dent, thus  raising  the  presumption  that  he  voted  for  the  resolution,  if 
that  was  necessary  to  its  validity,  although  his  vote  is  not  shown  by 
the  minutes,  the  deed  is  legal  and  valid,  if  adopted  by  the  creditors 
'  named  therein  as  beneficiaries. 

Trust  Deed  by  Insolvent  Corporation  to  Secure  CRKorroRS  —  Com- 
plaint OF  Fraud  bt  Subsequent  Creditors.  —  Where  a  trust  deed  is 
given  by  an  insolvent  corporation  to  secure  certain  creditors,  and  one  of 
the  secured  creditors  holds  notes  against  the  corporation,  given  for  value, 
the  other  creditors  cannot  claim  a  set-off  on  account  of  fraud  in  another 
transaction  between  such  creditor  and  the  corporation,  if  such  transaction 
took  place  before  they  became  creditors. 
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,  COKPORATIONS  —  RiGHT  TO  SuRREKDER  Stock.  —  A  Corporation  may  con- 
tract to  surrender  ita  stock,  when  its  articles  of  incorporation  do  not 
prohibit  such  contract,  while  the  powers  they  enumerate  are  broad 
enough  to  include  the  right  to  make  it. 
Trust  Deed  Executed  by  Directors  of  an  Insolvent  Corporation  to 
iiecure  certain  creditors  is  not  void  as  to  one  of  the  creditors  secured,  on 
the  ground  that  certain  of  the  directors  executing  it  were  relatives  of 
such  creditor,  when  it  appears  that  they  acted  in  good  faith  and  without 
*     fraudulent  intent. 

Wishard  and  Baily,  Mitchell  and  Dudley,  and  Bousquet  and 
EarlCy  for  the  appellants. 

Phillips  and  Harvison,   E.  J,   Ooode,   and   Cummins  and 
Wright,  for  the  appellees. 

Robinson,  J.  The  Shaver  Wagon  and  Carriage  Company  is 
a  corporation  duly  organized,  which  commenced  its  corporate 
existence  on  the  ninth  day  of  February,  1886.  The  articles  of 
incorporation  provide  that  it  shall  have  the  following  powers, 
viz.:  *' To  make  contracts;  to  acquire  by  deed,  lease,  assign- 
ment, or  otherwise,  any  property,  both  real  and  personal,  and 
to  transfer  the  same  at  its  pleasure;  to  mortgage  or  encumber 
any  of  its  property;  to  sue  and  be  sued  by  its  corporate  name, 
and  in  like  manner  do  all  other  acts  and  exercise  all  other 
powers  necessary  to  be  done  or  performed  in  and  about  the 
conducting  or  carrying  on  the  business  for  which  such  incor- 
poration was  organized,  as  fully,  in  every  respect,  as  private 
individuals  might  or  could  do  under  the  laws  of  the  state." 
The  business  of  the  company  was  managed  by  a  board  of  five 
directors,  a  majority  of  whom  constituted  a  quorum.  On  the 
twelfth  day  of  February,  1886,  a  certificate  for  one  hundred 
shares  of  stock,  of  one  hundred  dollars  each,  was  issued  to 
J.  T.  James.  The  stock  so  issued  was  paid  for  by  the  trans- 
fer to  the  wagon  and  carriage  company  of  bonds  of  the  Ameri- 
can Coal  Company  to  the  amount  of  ten  thousand  dollars. 
On  the  fifteenth  day  of  the  same  month  the  certificate  of  stock 
issued  to  J.  T.  James  was  canceled,  and  in  lieu  thereof,  one 
for  the  same  number  of  shares  was  issued  to  his  wife,  O.  M, 
James.  On  the  twenty-fourth  day  of  January,  1887,  the 
board  of  directors  of  the  wagon  and  carriage  company  ac- 
cepted a  proposition  of  Mrs.  James  to  transfer  to  her  the  bonds 
of  the  coal  company  in  exchange  for  the  stock  issued  to  her 
as  aforesaid,  and  the  exchange  was  effected  accordingly.  In 
August,  1888,  defendant  Bibbins  became  a  stockholder  of  the 
wagon  and  carriage  company,  loaned  it  three  thousand  dol- 
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lars  in  money,  and  entered  its  service  as  an  employee.  In  the 
next  month  he  became  a  member  of  its  board  of  directors.  In 
October,  1888,  the  company  was  financially  embarrassed;  and 
to  recover  the  money  he  had  loaned  it,  and  which  was  then 
due,  Bibbins,  on  the  sixteenth  day  of  that  month,  commenced 
an  action  against  the  company,  aided  by  attachment.  Dur- 
ing the  following  night  the  trust  deed  in  suit  was  executed  to 
secure  debts  owing  to  the  Valley  National  Bank  of  Des 
Moines,  0.  M.  James,  Kelley,  Maus,  &  Co.,  Tuthill  Spring 
Company,  J.  W.  Mills,  W.  T.  Shaver,  and  George  Pattee.  It 
conveyed  nearly  all  the  property  of  the  wagon  and  carriage 
company.  On  the  next  day  several  creditors  commenced 
actions  against  th«  company,  which  were  aided  by  attach- 
ments. The  writs  were  levied  upon  certain  real  estate  of  the 
company,  situate  in  Des  Moines.  On  the  twenty-third  day  of 
October,  1888,  the  plaintiflF,  as  trustee,  commenced  this  action 
to  foreclose  the  deed  of  trust,  and  made  parties  defendant  the 
wagon  and  carriage  company  and  the  attaching  creditors. 
O.  M.  James  assigned  the  notes  made  to  her,  and  secured  by 
the  trust  deed,  to  the  Western  Mining  and  Investment  Com- 
pany, and  gave  notice  thereof  on  the  seventh  day  of  Novem- 
ber, 1888.  On  the  11th  of  January,  1889,  J.  W.  Mills  filed 
notice  of  the  assignment  of  the  notes  made  to  him,  and  se- 
cured by  the  trust  deed,  to  the  Des  Moines  Savings  Bank. 
The  assignees  of  Mrs.  James  and  of  Mills,  and  the  other  credi- 
tors who  were  secured  by  the  trust  deed,  excepting  the  Valley 
National  Bank,  appeared  in  the  action,  and  filed  petitions  of 
intervention.  Haydock  Brothers  also  intervened,  claiming  an 
interest  in  the  real  estate  conveyed  by  the  trust  deed  by  virtue 
of  a  judgment,  a  transcript  of  which  was  filed  in  the  office  of 
the  clerk  of  the  district  court  of  Polk  County  on  the  twenty- 
ninth  day  of  October,  1888.  John  H.  Queal  &  Co.  were  credi- 
tors of  the  wagon  and  carriage  company,  and  had  commenced 
their  action,  aided  by  attachment,  and  caused  tlieir  writ  to  be 
served  on  the  sixteenth  day  of  October,  1888.  The  trust  deed 
specially  provides  that  the  claims  of  the  Valley  National  Bank 
shall  be  preferred  and  paid  in  full  before  payment  shall  be 
made  on  the  other  claims  secured  by  the  trust  deed.  The 
petition  demands  the  foreclosure  of  the  trust  deed,  and  asks 
the  appointment  of  the  plaintiff  as  receiver,  with  power  to  con- 
tinue the  business  of  the  wagon  and  carriage  company  so  far 
as  it  may  be  necessary  and  practicable  to  complete  and  dis- 
pose of  the  goods  in  the  process  of  manufacture.     From  the 
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subsequent  pleadings  and  the  decree,  we  infer  that  the  appoint- 
ment was  made  as  asked. 

The  district  court,  after  a  trial  on  the  merits,  found  and  de- 
creed as  follows:  1.  That  the  attachment  of  defendant  Bolton 
for  rent  was  paramount  to  the  claim  of  the  other  parties  to  the 
action,  and  it  was  established  as  a  first  lien  upon  the  property 
in  controversy;  2.  That  the  lien  of  John  H.  Queal  &  Co.  was 
senior  to  the  rights  of  the  creditors  secured  by  the  trust  deed; 
3.  That  the  Valley  National  Bank  was  a  preferred  creditor 
under  the  trust  deed,  and  entitled  to  have  its  claim  paid 
from  the  trust  property  before  payment  therefrom  to  other 
creditors  secured  by  the  deed;  4.  That  Kelley,  Maus,  &  Co., 
Tuthill  Spring  Company,  Des  Moines  Savings  Bank  as  as- 
signee of  Mills,  and  George  Pattee,  were  entitled  to  have  their 
claims  paid  by  the  receiver  after  the  claims  of  Bolton,  Queal 
&  Co.,  and  the  Valley  National  Bank  were  satisfied.  The 
amount  to  which  each  one  was  entitled  under  the  trust  deed 
was  ascertained  and  fixed;  5.  That  J.  D.  Seeberger,  Chicago 
Varnish  Company,  C.  L.  Pritchard,  Davis,  Reyburn,  &  Co., 
Coombs  &  Co.,  Thomas  McFarland,  T.  T.  Haydock  Carriage 
Company,  and  Haydock  Brothers  were  entitled  to  the  pay- 
ment of  their  claims,  as  attaching  and  judgment  creditors, 
after  the  payment  of  the  creditors  previously  specified,  and 
that  in  case  any  sura  remained  in  the  hands  of  the  receiver 
after  paying  all  of  such  creditors,  the  sum  found  to  be  due 
Bibbins  in  a  suit  at  law  then  pending  should  be  paid  him;  6. 
That  the  attachment  of  Bibbins  was  invalid  as  against  the 
creditors  of  the  company,  and  created  no  lien  upon  its  prop- 
erty; 7.  That  the  trust  deed  was  invalid  as  to  0.  M.  James 
and  her  assignee,  the  Western  Mining  and  Investment  Com- 
pany, and  as  to  W.  T.  Shaver,  and  they  were  denied  relief 
thereunder. 

The  defendants  Bibbins,  Pritchard,  Coombs  &  Co.,  Davis, 
Reyburn,  &  Co.,  and  T.  T.  Haydock  Carriage  Company,  and 
the  intervener  the  Western  Mining  and  Investment  Company, 
appeal. 

1.  Interveners  the  Des  Moines  Savings  Bank,  Pattee,  Shaver, 
Kelley,  Maus,  &  Co.,  Tuthill  Spring  Company,  and  Western 
Mining  and  Investment  Company  separately  attack  the  at- 
tachment of  Bibbins  in  their  petition,  in  language  substan- 
tially as  follows:  "The  intervener  is  informed  and  believes, 
and  further  alleges,  that  the  writ  of  attachment  issued  from 
the  district  court  of  Polk  County  in  the  suit  in  which  M.  W. 
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Bibbins  is  plaintiff  and  the  Shaver  Wagon  and  Carriage 
Company  is  defendant,  and  levied  upon  a  portion  of  the 
property  described  in  and  conveyed  by  said  trust  deed,  was 
wrongfully  and  maliciously  sued  out,  and  that  the  daujages 
resulting  therefrom  should  be  distributed  among  the  creditors 
holding  valid  claims  under  said  mortgage  or  deed  of  trust; 
and  this  intervener  denies  that  any  attaching  creditor,  party 
hereto,  has  any  lien  upon  the  said  property  paramount  or 
prior  to  the  lien  of  said  mortgage  or  deed  of  trust."  The 
grounds  upon  which  the  writ  in  favor  of  Bibbins  was  issued 
are  not  shown,  and  whether  they  were  true  does  not  appear. 
The  action  of  the  court  in  denying  the  validity  of  the  attach- 
ment was  undoubtedly  based  upon  the  theory  that,  under  the 
facts  of  this  case,  Bibbins  could  not  assert  his  claim,  to  the 
prejudice  of  the  other  creditors  of  the  company.  The  decree 
provides  that  it  is  to  be  without  prejudice  to  the  right  of  Bib- 
bins to  recover  a  judgment  against  the  company  for  whatever 
sum  may  be  due  him  in  the  suit  then  pending  at  law,  and 
that  it  is  to  be  without  prejudice  to  the  right  of  the  company 
to  recover  for  the  alleged  wrongful  and  malicious  suing  out 
of  the  writ.  The  question  of  the  rightful  suing  out  of  the 
writ  was  not  adjudicated,  excepting  as  it  affected  creditors. 
We  are  therefore  led  to  inquire  whether  there  was  anything 
in  the  relations  of  Bibbins  to  the  company  to  make  his  at- 
tachment invalid.  That  his  claim  was  for  money  loaned  to 
the  company  in  good  faith,  and  that  it  had  been  due  several 
weeks  when  his  action  was  commenced,  is  not  disputed.  lie 
knew  that  the  company  was  embarrassed  financially;  that 
there  were  claims  against  it  due  and  unpaid;  that  debts  in 
large  amounts  were  about  to  become  due,  and  that  the  com- 
pany had  no  money  with  which  to  pay  them;  that  several  of 
the  directors  were  insisting  that  claims  held  by  certain  of 
their  friends  should  be  paid;  that  one  of  the  directors  had 
taken  a  portion  of  the  assets  of  the  company,  without  author- 
ity by  the  board,  and  had  delivered  it  to  a  creditor  of  the 
company.  There  was  a  want  of  harmony  among  the  ofliccrs 
of  the  oompany,  and  the  outlook  was  unfavorable.  It  is  true, 
Bibbins  was  an  officer  of  the  company;  but  he  had  been 
such  officer  but  a  few  weeks,  and  was  not  responsible  for  the 
condition  of  the  company.  He  was  induced  to  become  a 
stockholder,  and  to  loan  the  money  in  controversy,  under  a 
misapprehension  of  the  condition  of  the  company.  It  is  also 
true  that  he  had  reason  to  believe  that  his  action  in  com- 


432  Rollins  v.  Shaver  Wagon  etc.  Co.  [lowa^ 

mencing  suit  would  precipitate  a  crisis  in  the  affairs  of  the 
company,  and  that  there  were  negotiations  pending  which 
might  result  in  the  sale  of  stock  to  the  amount  of  ten  thou- 
sand dollars,  which  might  be  consummated  if  no  action  was- 
taken  by  creditors  to  prevent.  But  the  result  of  the  negotia- 
tions was  uncertain,  and  we  do  not  think  that  Bibbins  was 
under  obligations  to  await  their  termination,  under  the  cir- 
cumstances of  the  case.  It  was  held  in  Warfieldw.  Marshall 
County  Canning  Co.,  72  Iowa,  667,  2  Am.  St.  Rep.  263,  that  a 
corporation  may  prefer  its  own  stockholders  and  directors  ta 
other  creditors,  and  that  a  mortgage  given  to  secure  an  officer 
and  stockholder  was  valid,  even  though  it  was  authorized  by^ 
his  own  vote.  In  Garrett  v.  Burlington  Plow  Co.,  70  lowa^ 
702,  59  Am.  Rep.  461,  it  was  said  that  "  no  reason  can  be 
given  why  a  director  who  holds  a  valid  debt  against  his  cor- 
poration may  not,  though  it  be  insolvent,  in  a  fair  and  honest 
way,  take  its  property  in  security."  Numerous  authorities 
are  cited  in  the  cases  referred  to  in  support  of  the  conclu- 
sions announced.  The  right  of  a  creditor  to  take  property 
by  means  of  an  action  aided  by  attachment  is  recognized  by- 
law to  be  both  fair  and  honest,  when  a  statutory  ground  for 
suing  out  the  writ  exists.  Bibbins  acted  in  good  faith,  and 
in  a  reasonable  effort  to  protect  his  own  interests.  Had  he 
taken  a  mortgage  to  secure  his  claim,  its  validity  could  not 
have  been  questioned,  although  the  result  to  the  business  of 
the  company  would  probably  have  been  the  same  as  that 
which  followed  the  attachment.  The  record  discloses  nothing 
which  shows  that  the  levy  of  the  writ  was  invalid;  and  since 
it  was  made  before  the  trust  deed  was  executed,  we  think  it 
created  a  lien  paramount  to  the  interests  which  that  con- 
veyed, and  paramount  to  those  acquired  by  subsequent  at- 
tachments and  judgments.  The  conclusion  we  reach  makes 
it  unnecessary  to  determine  whether  the  creditors  could,  in 
any  event,  successfully  attack  an  attachment  by  the  means 
adopted  in  this  case. 

2.  The  trust  deed  is  assailed  on  several  grounds.  It  is  said 
that  it  was,  in  effect,  a  general  assignment  with  preftrences,. 
and,  therefore,  that  it  is  void.  ,  It  is  well  settled  that  an  in- 
solvent debtor  may  lawfully  mortgage  all  his  property  for  the 
security  of  a  portion  of  his  debts,  even  though  nothing  is  left 
for  the  payment  of  those  unsecured:  Southern  White  Lead  Co, 
V.  Haas,  73  Iowa,  404,  and  cases  therein  cited. 

It  is  said  that  it  was  executed  pursuant  to  a  fraudulent 
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agreement  and  conibination.  The  evidence  does  not  support 
this  claim.  Different  members  of  the  board  of  directors 
favored  securing  different  creditors,  and  the  trust  deed  as 
executed  was  to  some  extent  a  compromise.  But  it  was  not 
designed  to  accomplish  any  illegal  purpose,  although  it  was 
intended  to  prefer  the  creditors  therein  named  to  others.  Tiie 
directors  who  authorized  it  were  not  working  together  harmoni- 
ously, and  the  only  combination  made  was,  that  concessions 
were  made  in  order  to  secure  the  execution  of  the  trust  deed. 

It  is  said  it  was  an  attempt  to  encumber  the  property  of  the 
company  with  unjust  claims.  Some  of  the  claims  secured  by 
the  trust  deed  are  unquestioned.  If  others  were  fraudulent, 
that  fact  would  not  necessarily  invalidate  the  trust  deed: 
Prince  v.  Shepard,  9  Pick.  177;  Smith  v.  Post,  3  Thomp.  &  C. 
650;  Bump  on  Fraudulent  Conveyances,  488. 

It  is  said  the  deed  was  executed  without  authority.  It  was 
executed  by  virtue  of  a  resolution  of  the  board  of  directors  of 
defendant.  The  minutes  of  the  meeting  at  which  the  resolution 
was  adopted  show  that  four  of  the  five  members  of  the  board 
were  in  attendance,  with  "J.  T.James  in  the  chair."  The 
resolution  was  introduced  by  H.  D.  Reeves,  and  seconded  by 
W.  T.  Shaver.  The  record  of  its  adoption  is  as  follows: 
*' Yeas,  Reeves  and  Shaver;  nays,  Andersen.  Motion  was  car- 
ried." The  minutes  were  signed  and  approved  by  J.T.James  as 
president.  It  is  said  that  in  order  to  bind  the  corporation  it 
was  necessary  that  a  majority  of  the  directors  present  should 
vote  for  the  adoption  of  the  resolution.  The  minutes  do  not 
show  that  the  president  of  the  board  was  present  when  the 
vote  was  taken;  but  conceding  that  he  was,  and  that  three 
affirmative  votes  were  necessary  to  adopt  the  resolution,  we 
think  the  record  justifies  the  conclusion  that  they  were  in  fact 
given,  although  not  formally  recorded.  If  the  president  was 
present,  he  no  doubt  announced  the  result  of  the  vote;  and  if 
his  vote  was  necessary  to  authorize  the  announcement  he 
made,  it  will  be  presumed  to  have  been  given.  The  record 
does  not  show  that  it  was  not  so  given,  while  the  approval  of 
the  minutes  by  the  president  is  strong  corroboration  of  tho 
statement  of  the  minutes  that  the  motion  was  carried.  It  is 
not  a  case  where  the  law  requires  the  votes  to  be  separately 
recorded  before  action  thereon  can  be  taken.  The  evidence 
shows  that  the  trust  deed  was  duly  accepted  by  the  various 
creditors  who  were  named  as  beneficiaries,  and  we  think  it 
should  he  held  to  be  a  legal  and  valid  instrumeut. 
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3.  When  the  trust  deed  was  executed,  the  wagon  and  car- 
riage company  owed  to  Mrs.  James  eight  thousand  five  hun- 
dred dollars,  besides  interest  on  seven  promissory  notes,  and 
the  trust  deed  provided  for  their  payment.  We  do  not  un- 
derstand that  the  genuineness  of  these  notes,  and  that  they 
were  unpaid,  is  seriously  questioned  by  any  one.  There  is 
nothing  in  the  record  to  justify  the  conclusion  that  they  were 
not  given  in  good  faith,  and  for  a  valid  indebtedness,  except- 
ing as  they  are  affected  by  an  alleged  set-off  or  counterclaim, 
which  we  will  now  proceed  to  consider.  It  is  said  that  tiie 
surrender  by  Mrs.  James  of  her  stock  in  the  wagon  and  car- 
riage company,  to  the  amount  of  ten  thousand  dollars,  in  ex- 
change for  the  bonds  of  the  American  Coal  Company,  was 
fraudulent,  and  without  authority  on  the  part  of  the 
wagon  and  carriage  company.  The  stock  held  by  Mrs. 
James  was  originally  issued  to  her  husband  for  the  bonds  of 
the  coal  company  in  question.  The  bonds  were  used  by  the 
wagon  and  carriage  company  for  some  time  as  collateral  se- 
curity for  the  procurement  of  loans.  In  January,  1887,  they 
were  held  by  the  Valley  National  Bank  as  collateral  security; 
but  for  some  reason  it  had  become  distrustful  of  the  bonds, 
and  not  deeming  them  suflBcient  to  secure  a  three-thousand- 
dollar  loan,  demanded  other  security.  Mrs.  James  then  made 
the  proposition  already  referred  to,  which  was  accepted.  In 
addition  to  surrendering  her  stock,  Mrs.  James  advanced  the 
company  an  amount  of  money  to  pay  the  debt,  to  secure  which 
the  bonds  were  held  by  the  bank.  In  the  light  of  subsequent 
developments,  it  is  clear  that  Mrs.  James  profited  most  by  the 
exchange;  but  at  the  time  it  was  made,  the  bonds  of  the  coal 
company  were  of  uncertain  value,  and  the  approaching  failure 
of  the  wagon  and  carriage  company  was  unknown.  On  the 
whole,  we  do  not  think  it  is  shown  that  the  exchange  was 
fraudulent.  Moreover,  the  transaction  took  place  before  any 
material  part  of  the  indebtedness  involved  in  this  suit,  aside 
from  that  held  by  Mrs.  James,  was  contracted,  and  if  the  trans- 
action was  in  fact  fraudulent,  creditors  whose  claims  were 
created  subsequently  could  not  complain  of  it:  Fifield  v.  Gas- 
ton, 12  Iowa,  221;  Whitescarver  v.  Bonney,  9  Iowa,  484;  Porter 
V.  Pittsburg  etc.  Steel  Co.,  120  U.  S.  649;  Graham  v.  La  Cron-^e 
etc.  R'y  Co.,  102  U.  S.  148. 

It  is  said  the  company  had  no  authority  to  contract  for  the 
surrender  of  its  own  stock.  The  articles  of  incorporation  do 
not  prohibit  such  contracts,  while  the  powers  they  enumerate 
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are  broad  enough  to  include  the  right  to  make  them:  Iowa 
Lumber  Co.  v.  Foster,  49  Iowa,  26;  31  Am.  Rep.  140;  City 
Bank  v.  Bruce,  17  N.  Y.  510;  Commissioners  v.  Thayer,  94 
U.  S.  631.  It  follows  from  what  we  have  said  that  the  wagon 
and  carriage  company  could  not  have  asserted  any  claim 
against  Mrs.  James,  at  the  time  the  trust  deed  was  executed, 
-on  account  of  her  acquisition  of  the  bonds  of  the  American 
Coal  Company.  Therefore,  whatever  rights  she  acquired  by 
virtue  of  the  trust  deed  passed  to  her  assignee,  the  Western 
Mining  and  Investment  Company. 

4.  It  is  further  objected  that  when  the  trust  deed  was  au- 
thorized and  executed,  the  husband  of  Mrs.  James  was  the 
president  and  a  director  of  the  company,  and  her  brother, 
Mr.  Reeves,  was  also  a  director,  and  that  the  deed  could  not 
have  been  authorized  but  for  their  influence.  The  relation- 
fihip  of  the  directors  named  to  Mrs.  James  would  not  prevent 
their  acting  to  secure  her  claims.  She  was  not  an  officer  nor 
stockholder  of  the  company  at  that  time;  but  had  she  been 
one  of  its  officers,  that  fact  would  not  have  deprived  her  of 
the  right  to  enter  into  competition  with  other  creditors  in  a 
race  of  diligence,  availing  herself  of  her  superior  knowh  dge 
and  of  her  position  to  obtain  security  for  or  payment  of  her 
debt:  Biiell  v.  Buckingham,  16  Iowa,  291;  85  Am.  Dec.  516; 
Warfield  v.  Marshall  Co.  Canning  Co.,  72  Iowa,  666;  2  Am, 
St.  Rep.  263;  Garrett  v.  Burlington  Plow  Co.,  70  Iowa,  697; 
69  Am.  Rep.  461.  Much  less  would  it  have  prevented  her 
relatives  on  the  board  from  acting  in  good  faith,  and  without 
fraudulent  intent,  to  secure  or  pay  her.  Much  is  said  by 
counsel  in  regard  to  the  original  organization  of  the  con)pany. 
It  is  probable  that  some  of  its  stock  was  issued  for  an  insuffi- 
cient consideration;  that  some  of  the  organizers  of  the  com- 
pany contributed  property  of  little  or  no  value,  and  received 
in  exchange  stock  in  large  amounts  at  par;  but  nothing  is 
disclosed  of  which  any  creditor  can  take  advantage  in  this 
action  to  defeat  the  claim  of  Mrs.  James,  for  reasons  already 
stated. 

6.  The  views  we  have  expressed  make  it  unnecessary  to  de- 
termine other  questions  discussed  by  counsel.  We  conclude 
that  the  attachment  of  Bibbins  is  valid,  creating  a  lien  upon 
the  property  on  which  it  was  levied  paramount  to  the  interest 
therein  created  by  the  trust  deed.  We  also  conclude  that  the 
trust  deed  operated  to  convey  to  Mrs.  James  an  interest  in  the 
property  therein  described  which  her  assignee,  the  Westero 
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Mining  and  Investment  Company,  is  entitled  to  enforce.    The 
correctness  of  the  decree  as  to  defendant  W.  T.  Shaver  is  not 
presented  by  the  appeal,  and  is  not  determined. 
Reversed. 


Corporations,  Suits  against,  by  DiREcroRs,  to  Compei.  the  Payment  of 
Debts:  See  note  to  Beach  v.  Miller,  17  Am.  St.  Rep.  307,  308. 

Corporations,  Powers  of.  —  A  corporation  may  make  an  assignment  of 
its  entire  property,  preferring  some  of  its  creditors  to  others;  and  it  is  im- 
material that  the  preferred  creditors  are  directors  or  share-holders  of  the  cor- 
poration: Warfield  v.  Marshall  Co.  0.  Co.,  72  Iowa,  666;  2  Am.  St.  Rep.  263^ 
and  note.  So  a  corporation  may  mortgage  its  property  to  secure  an  indebt- 
edness due  its  directors,  or  some  of  them,  and  such  mortgage  is  not  invalid 
because  the  directors  are  preferred  to  other  creditors,  or  because  the  debt  it 
secures  is  in  amount  beyond  the  prescribed  limit  for  corporation  indebted- 
ness: OMrett  V.  Plow  Co.,  70  Iowa,  697;  59  Am.  Rep.  461,  and  note  466-471. 
Compare  note  to  Beach  v.  Miller^  17  Am.  St.  Rep.  298-308,  upon  the  ques* 
tiou  of  transactions  between  a  corporation  and  its  directors. 
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[80  loWA,  459.] 

Contributory  Negligence,  when  Question  of  Fact.  —  Where,  in  an  ac- 
tion to  recover  for  personal  injuries,  it  is  shown  that  plaintiff  was  passing 
along  a  well-lighted  street,  and  being  attracted  by  a  brilliantly  lighted 
show-window,  be  turned  and  approached  it,  and  in  doing  so  fell  into  an 
opening  on  the  sidewalk,  above  the  surface  of  which  there  was  nothing 
to  obstruct  his  approach  or  indicate  danger,  although  the  opening  was 
plainly  visible,  it  cannot  be  said,  as  matter  of  law,  that  he  was  guilty  of 
contributory  negligence;  but  this  question  should  be  submitted  to  the 
jury  as  one  of  fact,  to  be  determined  from  the  evidence  in  the  case.  In 
such  case,  all  that  is  required  of  the  pedestrian  to  avoid  accidents  is, 
that  he  act  as  a  reasonably  prudent  and  careful  man  would  under  the 
circumstances,  and  an  instruction  that  he  must  look  where  he  is  walk- 
ing, and  avoid  all  obstacles  which  are  dangerous  and  plainly  visible,  in 
erroneous. 

Contributory  Negligence,  when  Question  of  Law  or  Fact.  —  If,  from  the 
undisputed  evidence,  only  one  conclusion  can  reasonably  be  drawn,  con- 
tributory negligence  is  a  question  of  law.  If,  however,  under  the  facts, 
different  minds  might  reasonably  rtach  different  conclusions,  it  is  a  ques- 
tion of  fact  for  the  jtiry. 

Negligence  —  Evidence  of  Former  Accidents. — In  an  action  to  recsver 
for  personal  injury  received  from  falling  into  an  opening  on  the  sidewalk 
of  a  well-lighted  street  in  a  city,  evidence  that  prior  thereto  other  par- 
ties had  fallen  into  the  same  opening,  and  that  the  owner  of  the  building 
in  front  of  which  the  opening  was  situated  was  aware  of  the  facts,  is 
inadmissible. 
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Action  against  the  city  of  Cedar  Rapids  and  one  ^Fanrfic  IJ 
to  recover  for  personal  injury  received  from  falling  through  an 
opening  known  as  an  "area-way,"  in  the  sidewalk,  and  de- 
eigned  to  admit  light  and  air  to  the  basement.  Such  "area- 
way  "  was  in  front  of  a  store  building,  owned  at  the  time  by 
defendant  Mansfield.  The  other  facts  are  stated  in  the  opin- 
ion.    Judgment  for  defendants,  and  plaintiff  appeals. 

Hormel  and  Harrison,  for  the  appellant. 

C  /.  Deacon,  I.  N.  Whittam,  and  Mills  and  Keeler^  for  the  ap- 
pellees. 

Granger,  J.  1.  An  exception  is  taken  to  instruction  num- 
ber 10,  given  by  the  court;  and  we  first  notice  that,  as  it  seems 
to  be  the  principal  "  bone  of  contention  "  in  the  case.  Before 
ijuoting  the  instruction,  it  is  proper  to  say  it  is  undisputed  in 
the  case  that  the  opening  through  which  plaintiflf  fell  was  in 
full  view  of  one  approaching  the  window,  and  if  plaintiff,  as 
he  approached  the  window,  had  looked  for  defects  at  that  place, 
he  must  have  seen  it.  It  may  be  said  as  a  fact  in  the  case, 
that  after  he  turned  to  go  to  the  window,  he  went  until  he  fell, 
without  any  thought  as  to  danger,  looking  only  at  the  attrac- 
tions in  the  window.  In  view  of  these  facts,  the  court  gave  the 
following  instruction:  "  10.  PlaintiflF  had  the  right  to  pass 
along  said  street,  and  it  was  the  duty  of  plaintiff,  in  passing 
along  said  walk,  to  act  as  an  ordinarily  prudent  man  would, 
And  walk  as  an  ordinarily  prudent  man  would  walk.  He  must 
■use  his  eyes,  and  look  where  he  was  walking,  and  avoid  all 
obstacles  which  were  dangerous  in  their  character,  and  which 
were  plainly  visible,  and  not  obscured.  He  must  act  carefully 
and  prudently,  considering  all  the  circumstances  surrounding 
him.  If  he  did  so,  and  met  with  an  accident  which  was 
<;aused  by  the  negligence  of  the  defendants,  then  he  can  re- 
<;over  for  the  damages  sustained.  If  he  did  not  use  such  care 
and  prudence,  and  met  with  an  accident,  then  he  cannot  re- 
cover, although  the  defendants  may  also  be  negligent." 

The  precise  complaint  is  made  to  the  Italicized  portion  of 
the  instruction.  After  a  careful  consideration  of  the  author- 
ities cited,  and  the  reasoning  given  in  its  support,  we  think  it 
erroneous.  The  instruction  has  reference  to  the  contributory 
negligence  of  the  plaintiff;  and  if  the  Italicized  portion  is 
■omitted,  the  instruction  seems  to  express  very  fairly  the  rule 
as  to  such  negligence:  Rusch  v.  City  of  Datenport,  6  Iowa,  443; 
CofM  V.  City  o/  Davenport^  9  Iowa,  227;  Little  v.  McGuire,  43 
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Iowa,  447.  The  rule  is  of  almost  universal  recognition.  It  i& 
now  proper  to  inquire  to  what  extent  the  Italicized  portioa 
would  affect  or  change  the  rule.  We  think,  reduced  to  fewer 
words,  the  instruction  means  this:  A  person  walking  on  a 
public  street  must,  to  avoid  accidents,  act  as  a  reasonably  pru- 
dent and  careful  man  would  act,  considering  all  the  circum- 
stances surrounding  him.  He  must  look  where  he  is  walkings 
and  avoid  all  obstacles  which  are  dangerous  and  plainly  visi- 
ible.  The  conclusion  from  the  instruction  is,  that  a  reasonably 
prudent  man  will  avoid  all  obstacles  in  his  pathway  that  are 
plainly  visible.  The  effect  of  the  instruction,  then,  was  to  say 
to  the  jury  that  if  the  opening  into  which  the  plaintiff  fell  was 
plainly  visible,  he  could  not  recover,  and  a  further  effect  was 
to  determine  the  case;  for  the  plaintiff  adn)itted  in  his  testi- 
mony that  by  looking  he  could  plainly  see  the  opening,  and 
as  a  consequence  the  question  was  made  one  of  law,  and  not 
one  of  fact  for  the  jury.  It  is  true,  the  question  of  negligence 
is  sometimes  one  of  law,  but  it  is  not  at  all  times,  and  the  rule 
to  determine  the  question  is,  if,  from  the  undisputed  facts^ 
but  one  conclusion  can  reasonably  be  drawn,  then  the  questiork 
is  one  of  law;  but  if,  under  the  facts,  different  minds  might 
reasonably  reach  different  conclusions,  it  is  a  question  of  fact 
for  the  jury:  Milne  v.  Walker,  59  Iowa,  186;  Whitsett  v.  Chicago 
etc.  R.  R.  Co.,  67  Iowa,  150.  See  also  Bennett  v.  Syndicate  Ins. 
Co.,  39  Minn.  254;  Indianapolis  etc.  Railway  Co.  v.  Watson,  114 
Ind.  20;  5  Am.  St.  Rep.  578;  Barnes  v.  Sowden,  119  Pa.  St.  53. 
Then  to  the  test:  The  plaintiff  was  passing  along  a  well- 
lighted  street.  A  brilliantly  lighted  show-window,  with  an 
attractive  display  of  articles,  arrested  his  attention.  He 
turned,  and  approached  the  window.  There  was  nothing 
above  the  surface  of  the  walk  to  obstruct  his  approach  or 
indicate  danger.  Wbuld  all  reasonable  minds  concur  in  the 
opinion  that  in  approaching  such  a  window  a  person  must  so- 
far  anticipate  danger  as  to  look  where  he  walks,  to  know  if 
there  are  openings  into  which  he  might  step?  In  this  case 
the  plaintiff  turned,  and  walked  with  his  eyes  constantly 
on  the  exhibits  in  the  window,  and  did  not  see  the  open- 
ing until  he  fell.  Would  all  say  that  in  so  doing  he  was 
negligent?  In  observing  the  articles,  he  was  answering^ 
the  manifest  design  of  their  being  placed  there.  As  placed,, 
they  were  a  standing  invitation  to  passers-by  to  view  them. 
With  nothing  above  the  surface  of  the  walk  to  prevent, 
would  all  persons  agree  that  it  was  unreasonable  for  one  to 
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believe  that  the  invitation  was  to  come  near  and  see,  and  that 
for  such  a  purpose  the  way  was  safe?  Is  it  the  rule  that  per- 
sons passing  along  the  walk  in  a  city  must  keep  such  a  look- 
out as  to  know  if  there  are  openings  through  which  they  might 
step,  and  that  it  is  negligence,  as  a  matter  of  law,  not  to  dis- 
cover one  that  is  plainly  visible  by  one  observing  where  he  is 
walking?  It  is  admitted  that  it  may  be  as  a  question  of  fact; 
but  is  it  as  a  matter  of  law?  Such  observation  is  not  the 
experience  of  persons  in  general.  They  assume,  as  we  think 
they  have  a  right  to,  that  the  walks  are  made  without  such 
defects,  and  observations  generally  are  as  to  the  obstructiont*, 
or  what  may  be  encountered  above  the  surface,  as  boxes  or 
displays  of  goods  on  the  walk.  If  one  should  shut  his  eyes 
and  walk  along  the  street,  and  meet  with  an  accident,  all 
might  say  he  was  negligent  because  of  such  fact.  But  if 
he  walked  with  eyes  open,  observing  his  general  course, 
in  the  usual  manner,  with  a  like  result,  although  he  might  be 
negligent  as  a  matter  of  fact,  the  law  would  not  determine 
him  so.  The  rule  of  the  instruction  makes  no  allowance  for 
the  attention  being  attracted  to  other  things,  but  is  fixed 
and  unalterable,  and  not  in  harmony  with  that  announced  in 
Murphy  V.  Chicago  etc.  R.  R.  Co.,  38  Iowa,  639,  and  Messenger 
y.  Pate,  42  Iowa,  443. 

Appellees  cite  with  much  confidence  the  case  of  Yahn  v. 
City  of  Ottumicn,  60  Iowa,  429,  to  support  the  instruction 
given;  but  there  is  a  clear  distinction.  In  that  case  the  plain- 
tiff" and  his  wife  were  just  starting  with  their  team  on  a  street 
in  the  defendant  city,  when  the  wheel  of  the  wagon  struck  a 
stone,  and  the  wife  was  injured  by  falling  from  the  wagon. 
The  court  refused  an  instruction  to  the  effect  that  "  it  was  the 
duty  of  the  plaintiff's  husband  to  use  care  in  driving,  and  look 
where  he  was  driving,  and  to  avoid  all  obstacles  which  wore 
dangerous  in  their  character,  and  which  were  plainly  visible, 
and  not  obscured;  and  if  he  failed  to  do  so,  and  the  plaintiff  was 
thereby  injured,  then  she  cannot  recover."  This  court  Ijeid 
that  the  instruction  asked,  or  some  other  applicable  to  the 
view  of  the  facts  stated,  should  have  been  given,  and  said: 
"When  an  obstruction  is  in  the  street,  in  plain  view  of  the 
driver  of  a  vehicle,  and  his  attention  is  in  no  manner  diverted 
so  as  to  excuse  him  for  not  seeing  the  obstruction,  and  lie 
drives  against  it  or  into  it,  he  is  clearly  guilty  of  contributing 
proximately  to  any  injury  which  may  result."  It  was  a  case  of 
an  obstruction  on  the  surface  of  the  street,  against  which  there 
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is  no  presumption.  All  persons  know  that  temporary  obstruc- 
tions occur  on  streets  and  sidewalks;  and  it  is  not  an  unreason- 
able rule  to  hold  that  if  in  plain  sight,  and  there  is  nothing  to 
divert  the  attention  of  the  traveler,  he  must  notice  them.  Tho 
distinction  is  this:  Such  obstacles  as  are  known  to  bo 
present  —  as,  for  instance,  boxes  and  barrels  on  a  sidewalk, 
and  vehicles,  building  material,  and  rubbish  in  the  street  — 
challenge  the  attention  of  the  traveler;  and  if,  without  excuse^ 
he  fails  to  observe  them,  and  encounters  them  to  his  injury, 
the  judgments  of  men  would  agree  that  he  was  negligent. 
But  matters  which  he  may  not  anticipate  as  likely  to  occur 
do  not  challenge  such  attention;  and  a  failure  to  observe  and 
avoid  them  is  not,  as  a  matter  of  law,  negligence.  It  is  also 
true  that  what  might,  as  a  matter  of  law,  be  diligence  on  a 
sidewalk  would  not  be  in  driving  a  team  on  a  public 
thoroughfare  in  a  city.  Greater  watchfulness  to  avoid  acci- 
dent in  the  latter  case  is  certainly  demanded,  and  for  mani- 
fest reasons. 

From  the  cases  cited,  and  the  reasoning  of  counsel  for  ap- 
pellees, it  is  quite  clear  they  do  not  regard  the  case  as 
one  in  which  the  effect  of  the  instruction  was  to  hold,  as  a 
matter  of  law,  that  the  plaintiff  was  negligent.  But  as  we 
have  stated,  such  is  the  effect,  because  the  facts  are  undis- 
puted; and  our  holding  is,  only,  that  the  instruction  is  errone- 
ous because  of  such  effect.  The  two  special  findings,  to  the 
effect  that  the  light  was  sufficient  to  enable  a  person  to  see 
the  opening,  and  that  if  plaintiff  had  looked  he  could  have 
seen  it,  do  not  change  the  result;  for  we  have  considered  the 
case  upon  the  theory  of  such  being  the  facts.  The  plaintiff's 
testimony  settled  such  facts,  and  special  findings  were  not 
necessary.  Under  the  rule  of  the  instruction,  "ordinary  and 
reasonable  care"  required  the  plaintiff  to  see  the  opening,  as 
it  was  plainly  visible;  and  that  part  of  the  special  finding  is 
without  force. 

2.  Plaintiff  offered  evidence  to  the  effect  that  other  parties 
had  fallen  into  the  same  opening  before  the  plaintiff,  and  that 
defendant  Mansfield  had  been  informed  of  the  fact.  The 
evidence  was  refused,  and  the  refusal  is  made  a  ground  of 
complaint.  The  ruling  seems  to  be  sustained  in  Hudson  v. 
Chicago  etc.  R.  R.  Co.,  59  Iowa,  581;  44  Am.  Rep.  692.  If  it 
was  an  original  question  in  this  court,  some  of  its  members 
might  incline  to  a  different  view.  There  is  a  decided  conflict 
of  authorities  on  the  question. 
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Some  other  questions,  as  to  admitting  and  excluding  testi- 
mony, are  presented,  and  it  seems  to  us  the  court  must,  in 
eome  cases,  have  been  governed  in  its  rulings  by  its  view  of 
the  law  as  to  the  obligation  of  the  plaintiff  to  see  the  opening, 
and  with  that  view  were  correct.  With  the  view  of  the  law  as 
expressed  in  this  opinion,  that  the  question  is  one  of  fact,  we 
have  no  reason  to  think  the  admission  of  testimony  will  not 
be  in  harmony  with  the  law;  and  it  is  unnecessary  to  notice 
the  numerous  questions  presented. 

3.  On  behalf  of  the  defendant  city,  it  is  urged  that  in  any 
event  it  is  not  liable,  because  the  injury  occurred  off  the 
usual  traveled  walk  which  the  city  was  required  to  keep  in 
repair,  etc.  If  we  concede  that,  under  the  unquestioned  facts, 
there  is  really  no  cause  of  action  against  the  city,  we  do  not 
eee,  under  the  state  of  the  record,  how  we  can  make  orders  to 
that  effect.  Plaintiff  alone  appeals.  The  questions  for  us 
arise  on  his  assignments,  and  they  are  only  as  to  the  admission 
of  testimony  and  the  instructions  of  the  court.  If  such  ques- 
tion had  been  presented  to  the  court  below,  and  ruled  upon,  it 
would  have  been  a  basis  for  an  assignment  and  ruling  here. 

The  judgment  is  reversed. 

COJJTRIBirrORY  NeOLIGKMCE,  WHE^l'HER  A  QOESTIOX  0»  LaW  OB  OF  FaCT.  — 
Contributory  negligence  is  ordinarily  a  question  of  fact  to  be  determined  by 
the  jury;  but  it  may  be  a  question  of  law,  determinable  by  the  court,  when 
there  is  no  dispute  as  to  the  facts:  Weber  v.  Kanaaa  City  C.  R'y  Co.,  100  Mo. 
194;  18  Am.  St  Rep.  541,  and  note;  Adamsv.  Iron  Cliffa  Co.,  78  Mich.  271; 
18  Am.  St.  Rep.  441;  Penntylvinia  Co.  v.  Marion,  123  Ind,  415;  18  Am.  St. 
Rep.  3.30;  Moakler  v.  WiUametU  V.  liy  Co.,  18  Or.  189;  17  Am.  St.  Rep.  717, 
and  note;  McDonald  v.  Long  Uand  R.  R.  Co.,  116  N.  Y.  546;  15  Am.  St. 
Rep.  437;  Goodrich  v.  New  Yoik  etc.  R.  R.  Co.,  116  N.  Y.  398;  15  Am.  St 
Rep.  410;  Barry  v.  Hannibal  etc.  R'y  Co.,  98  Mo.  62;  14  Am.  St  Rep.  610, 
and  note;  Meloy  v.  Cldcago  etc.  R'y  Co.,  77  Iowa,  743;  14  Am.  St  Rep.  325; 
Kansas  City  etc  R.  R.  Co.  v.  Kier,  41  Kau.  661;  13  Am.  St  Rep.  311,  and 
note.  In  Crosa  v.  Lake  Shore  etc.  R'y  Co.,  69  Mich.  363,  13  Am.  St.  Rep.  399, 
where  damages  were  claimed  for  an  injury  caused  by  falling  into  a  hole  ne.-)r 
a  recognized  way  used  by  the  public,  it  was  decided  that  the  qnestiou  of 
plaintiff's  contributory  negligence  was  for  the  jury  to  determine. 

CJoNTRiBOTORT  Negligenck.  What  13  NOT.  —  Walking  upon  a  defective 
sidewalk  or  highway  is  not  necessarily  contributory  negligence:  Note  to 
Hanis  v.  Township  of  Clinton,  8  Am.  St.  Rep.  850;  see  also  extended  note  to 
iSlringer  v.  Front,  9  Am.  St  Rep.  878-880,  as  to  the  rights  of  foot  passengers, 
and  when  they  are  guilty  of  negligence. 

Negligence  —  Evidence.  —  Evidence  of  previous  accidents  at  the  same 
place  are  not  generally  admissible  in  actions  for  damages  for  personal  inju- 
ties:  Meloy  v.  V/ucagoetc.  R'y  Co.,  77  Iowa,  743;  14  Am.  St  Rep.  325;  Bridger 
▼.  AthevUU  etc  R.  R.  Co.,  27  S.  C.  456;  13  Am.  St  Rep.  653;  see  also,  how- 
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ever,  Tetlierow  v.  St.  Joseph  etc.  R"y  Co.,  98  Mo.  74;  14  Am.  St.  Rep.  617; 
Myers  v.  Hudf^on  Iron  Co.,  150  Mass.  125;  15  Am.  St.  Rep.  176;  Louisville  etc 
Ry  Co.  V.  Wright,  1 15  Ind.  378;  7  Am,  St.  Rep.  432.  Evidence  that  a  like 
accident  had  been  before  unknown  was  held  proper  in  Doyle  v.  St.  Paul  etc 
Ji'y  Co.,  42  Minn.  79.  But  evidence  of  other  permissive  trespasses  is  incom- 
petent to  justify  a  trespass  of  a  plaintiff  who  was  injured  hy  a  railroad  traint 
Carrington  v.  Louisville  etc.  R.  R.  Co.^  88  Ala.  472. 
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fSO  Iowa,  722.] 
Trusts  —  Following  Trust  Funds  in  Hands  of  Assignee.  —  Where  the 
treasurer  of  one  corporation  is  induced  by  the  president  of  another 
to  discount  a  note  executed  by  it  to  the  first-named  corporation,  and  to 
pay  it  the  proceeds,  which  are  used  in  its  business,  under  the  promise  of 
such  president,  who  is  fully  informed  that  such  treasurer  has  no  author- 
ity to  make  the  transaction,  that  the  money  shall  be  repaid  by  a  certain 
time,  the  money  so  advanced  becomes  a  trust  fund  in  the  hands  of  the 
corporation  to  which  it  is  loaned;  and  if  it  afterwards  becomes  insolvent, 
and  assigns  for  the  benefit  of  creditors,  the  creditor  corporation  may  en- 
force the  trust  against  the  property  in  the  hands  of  the  assignee,  to  the 
exclusion  of  other  creditors  of  the  assignor. 

Bills  and  HaaSj  for  the  appellant. 

W.  K.  White  and  Nathaniel  French,  for  the  appellee. 

Beck,  J.  1.  There  is  no  controversy  as  to  the  controlling 
or  important  facts  of  the  case,  which  may  be  briefly  stated. 
The  plaintiff  and  the  Globe  Plow  Works  are  each  corporations. 
The  plaintiff  was  settling  up  its  affairs,  having  ceased  the 
manufacturing  business.  It  held  notes  executed  by  the  Globe 
Plow  Works,  which  were  in  the  possession  of  its  treasurer, 
who  was  induced  by  the  president  of  the  other  corporation  to 
discount  one  of  them  and  pay  the  proceeds,  amounting  to 
more  than  five  thousand  dollars,  to  the  Globe  Plow  Works, 
which  was  used  in  its  business  and  the  payment  of  debts. 
The  transaction  was  in  the  nature  of  a  loan  to  the  Globe 
Plow  Works.  Its  president  promised  to  see  the  money  re- 
paid to  plaintiff  within  a  terra  specified.  The  treasurer  of 
plaintiff  had  no  authority  to  pay  the  money  to  the  Globe  Plow 
Works,  or  to  make  a  loan  to  it.  The  Globe  Plow  Works 
made  an  assignment  for  the  benefit  of  its  creditors,  the  de- 
fendant being  the  assignee.  The  court  below  rendered  judg- 
ment giving  preference  for  a  part  of  plaintiff's  claim,  on  the 
ground  that  certain  payments  were  made  to  creditors  having 
the   right   to   preference,   which    would   require  their  claims 
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to  be  first  paid  by  the  assignee.  It  was  held  that  plaintiff,  for 
the  balance  of  his  claim,  was  entitled  to  no  further  preference; 
but  an  order  was  made  for  the  pro  rata  payment  thereof,  with 
all  other  claims  established  before  the  assignee. 

2.  It  cannot  be  doubted  that  the  Globe  Plow  Works  held 
the  money  subject  to  the  trust  with  which  the  treasurer  of 
plaintiff  was  charged.  The  president  of  the  Globe  Plow 
Works,  who  induced  the  treasurer  of  plaintiff  to  advance 
money,  was  fully  informed  that  the  funds  belonged  to  plain- 
tiff, and  the  treasurer  had  no  authority  to  loan  or  advance 
them  to  the  Globe  Plow  Works  or  its  president.  The  funds 
came  into  the  hands  of  that  company  charged  with  the  trust 
under  which  it  was  held  by  the  treasurer  of  plaintiff. 

It  cannot  be  doubted  that  plaintiff  could,  by  action,  have 
recovered  the  funds  from  the  Globe  Plow  Works.  Such  re- 
covery would  not  be  as  for  a  debt,  but  for  money  received  sub- 
ject to  a  trust  in  favor  of  plaintiff  or  the  cestui  que  trust.  The 
right  of  recovery  would  not  depend  upon  the  ability  of  plain 
tiff  to  trace  the  money,  the  identical  coins  paid  by  its  treas- 
urer, and  discover  them  in  the  hands  of  the  Globe  Plow 
Works.  That  right  is  based  upon  the  facts  that  trust  funds 
came  into  its  hands,  of  the  trust  character  of  which  it  had  full 
knowledge.  The  trust  attached  to  the  money,  and  the  Globe 
Plow  Works  became  liable  as  having  received,  and  as  hold- 
ing, trust  money.  The  money  was  used  by  the  Globe  com- 
pany in  its  business,  and  in  payment  of  its  debts.  It  became 
liablj  to  the  plaintiff  to  replace  the  trust  funds  with  other 
money  in  its  possession,  or  with  money  realized  out  of  other 
property.  Of  course,  the  Globe  company  and  its  stockholders 
can  urge  no  equity  nor  reason  against  the  enforcement  of 
these  rules.  Can  its  creditors?  We  think  not,  for  these  rea- 
sons: The  money  was  wrongfully  mingled,  as  it  were,  with 
the  assets  of  the  company.  The  money  did  not  belong  to  the 
Globe  company.  The  creditors,  if  permitted  to  enforce  their 
claims  as  against  the  trust,  would  secure  the  payment  of  their 
claims  out  of  trust  moneys.  If  they  are  not  permitted  to  do 
this,  they  are  simply  denied  the  remedy  of  enforcing  their 
claims  against  property  acquired  by  the  use  of  trust  money. 
They  are  deprived  of  no  right;  for  the  property  acquired  by 
the  trust  money  became  subject  to  the  trust,  and  therefore 
could  not  have  been  subject  to  the  claims. 

3.  It  cannot  be  doubted  that  the  assignee  has  no  higher 
claim  to  the  property  than  the  assignor;  as  to  which  he  stands 


444  Davenport  Plow  Co.  v.  Lamp.  [Iowa, 

in  the  shoes  of  the  assignor.  This  position  we  do  not  under- 
stand is  questioned  in  this  case.  It  may  be  admitted  that 
the  assignee  is  the  representative  of  the  creditors,  whose  duty 
it  is  to  devote  the  assets  of  the  assignor  to  the  payment  of  his 
debts.  But  his  rights  can  be  no  higher  than  the  rights  of 
creditors.  See,  in  support  of  these  views,  the  following  author- 
ities: 1  Story's  Eq.  Jur.,  sec.  533;  2  Story's  Eq.  Jur.,  sees. 
1038,  1228,  1411;  Central  Nat.  Bank  v.  Connecticut  Mut.  L. 
Ins.  Co.,  104  U.  S.  54,  and  cases  therein  cited;  People  v.  City 
Bank,  96  N.  Y.  32;  Farmers'  etc.  Bank  v.  King,  57  Pa.  St.  202; 
98  Am.  Dec.  215;  McLeod  v.  Evans,  66  Wis.  401;  57  Am.  Rep. 
287;  Francis  v,  Evans,  69  Wis.  115;  Bowers  v.  Evans,  71  Wis. 
133;  Peak  v.  Ellicott,  30  Kan.  156;  46  Am.  Rep.  90;  Thompson 
V.  Gloucester  Savings  Inst.,  8  Atl.  Rep.  97,  N.  J.,  Feb.  17, 
1887.  Other  cases  supporting  our  view  are  cited  in  the  fore- 
going decisions,  especially  in  the  first  of  the  last  one  just 
cited.  Lowry  v.  Polk  County,  51  Iowa,  50,  33  Am.  Rep.  114, 
and  Long  v.  Emsley,  57  Iowa,  12.  are  not  in  conflict  with 
these  conclusions.  In  the  first-named  action  a  county  treas- 
urer sought  to  relieve  himself  of  liability  for  county  money 
deposited  in  a  bank,  without  authority  of  law,  which  was 
lost  by  the  failure  of  the  bank.  It  was  held  that  he  was 
entitled  to  no  such  relief,  for  the  reason  that  the  bank,  by  the 
deposit,  became  the  debtor  of  the  county  treasurer,  and  that 
as  he  failed  to  lawfully  dispose  of  the  money,  he  is  liable  to 
the  county.  In  the  second  case  a  township  clerk  depo.->ited 
money  to  his  own  individual  credit  in  a  bank,  which  was  gar- 
nished as  his  debtor  on  account  of  the  deposit,  and  judgment 
rendered  against  it,  and  thereon  it  paid  the  judgment  to  the 
agents  of  the  creditors,  who  were  bankers.  The  township 
clerk  sought  to  recover  the  money  from  the  last-named  bank- 
ers. The  case  was  decided  against  plaintiff  on  the  ground 
that  the  money  became  his  individual  property  upon  making 
the  deposit,  and  that  the  bankers  receiving  the  deposit  be- 
came the  owners  of  the  money  and  debtors  of  plaintiff.  The 
money  on  being  paid  on  the  garnishee  judgment  passed  to 
the  bankers  receiving  it  for  the  creditors. 

It  will  be  observed  that  it  is  not  shown  in  the  first  case 
that  the  cestui  que  trust,  the  county, —  the  real  party  in  inter- 
est, owning  the  money,  —  sought  to  pursue  it  in  the  hands  of 
the  defendants.  The  plaintiff  sought  to  recover  the  money, 
doubtless  to  relieve  himself  of  liability  on  his  official  bond,  or 
otherwise.     In  the  last  case  the  money  was  paid  to  the  last 
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bankers,  the  agents  of  the  creditors,  on  a  judgment  in  a  gar- 
nishment proceeding  to  which  the  plaintiff  (the  township 
clerk)  was  a  party.  We  need  not  determine  whether  there  are 
better  reasons  for  the  decisions  than  those  given  therein.  They 
are  not  in  conflict  with  the  conclusions  we  have  just  announced, 
which  lead  us  to  the  conclusion  that  the  district  court  erred 
in  not  rendering  judgment  for  plaintiff  for  the  full  amount  of 
its  claim,  as  shown  by  the  evidence,  which  should  have  prior- 
ity over  all  other  claims.  The  cause  will  be  remanded  to  the 
district  court  for  further  proceedings  in  harmony  with  this 
opinion. 
Reversed. 


Tbcsts  —  Following  Thust  Funds.  —  Tmst  funds  may  be  followed  so  long 
as  they  can  he  traced:  Firit  NaL  Bank  v.  Hummel,  14  CoL  259;  atUe,  p.  257, 
and  particularly  not«. 


MoMarshall    V,    Chioaqo,    Kock    Island,    and 
Pacific    Railway    Company. 

180  Iowa,  757.] 

NiOLiGKNCB  —  Instkuctions.  —  Where,  in  an  action  to  recover  for  per- 
sonal injury  to  a  railway  employee  from  being  struck  by  the  locomotive 
of  another  company,  it  is  alleged  that  defendant  was  negligent  because 
its  engine  was  managed  and  controlled  by  incompetent  employees,  who 
failed  to  see  the  injured  party  in  time  to  give  alarm  signals,  and  it  ia 
shown  that  the  place  of  accident  was  a  railroad  yard  in  a  city,  used  by 
several  companies  together,  whose  tracks  were  in  close  proximity  to  one 
another,  an  instruction  that  if  the  injured  employee  was  in  tlie  discharge 
of  his  duties  at  tlie  time  of  the  accident,  and  the  employees  of  defendant 
were  not  on  the  lookout,  and  had  its  engine  in  the  possession  of  or  under 
the  control  of  an  incompetent  person,  it  wouhl  be  guilty  of  negligence, 
is  proper  and  unobjectionable. 

Neoligkxcb  — Failorb  o»  Railroad  Employee  to  "Look  Oirr."  — Where, 
in  an  action  to  recover  for  personal  injuries  from  being  struck  by  a 
railroad  engine,  it  is  shown  that  several  persons  at  the  sccue  of  the 
accident,  not  charged  with  the  duty  of  watching  the  track,  saw  the  in- 
jured party  before  he  was  struck,  it  may  be  inferred  that  the  p;trty 
operating  the  engine,  who  was  charged  with  the  duty  of  watching  the 
track,  did  not  "  look  out,"  and  was  therefore  guilty  of  negligence. 

Negligence  —  Iscompetenct  op  Fireman.  —  Where,  in  an  action  to  recover 
for  injury  in  being  struck  by  a  raUroad  engine,  it  is  shown  that,  at  the 
time  of  the  accident,  such  engine  was  in  charge  of  a  fireman,  this  fact, 
in  connection  with  a  failure  to  promptly  stop  the  engine,  tends  to  show 
the  fireman's  incompetency  as  an  engineer,  and  the  negligence  of  hia 
employer. 
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Negligence  —  Failure  to  Signal.  —  Where,  in  an  action  to  recover  for 
injury  from  being  struck  by  a  railroad  engine,  the  evidence  is  conflicting 
on  the  issue  of  defendant's  negligence  in  failing  to  give  proper  signals  by 
ringing  the  bell,  it  is  properly  submitted  to  the  jury  as  an  issue  of  fact. 

Railroads  —  Negligence  —  Person  on  Track. — In  an  action  to  recover 
for  injuries  received  by  the  employee  of  one  railroad  company  by  being 
struck  by  the  engine  of  another,  an  instruction  that  joint  occupancy  of 
ground  for  railroad  purposes  by  two  or  more  companies  will  impose  on 
each  the  duties  to  the  employees  of  the  other  necessarily  using  the  track 
which  it  owe3  to  its  own  employees  is  not  erroneous  as  assuming  that 
the  occupancy  of  the  ground  in  the  case  before  the  court  was  joint,  and 
that  the  use  of  the  track  by  the  injured  employee  was  necessary. 

Railroads  —  Negligence  of  Employee  on  Track  —  Duty  to  Look  and 
Listen. — Where,  in  an  action  to  recover  for  injuries  to  an  employee 
of  one  railroad  company  from  being  struck  by  the  engine  of  another,  it 
is  shown  that  the  tracks  of  the  two  companies  were  very  close  to  each 
other;  that  such  employee  and  the  other  employees  of  his  company  were 
accustomed  to  step  upon  the  track  of  the  defendant  company  to  make 
signals,  which  were  necessary  to  the  protection  of  both  companies;  that 
this  custom  was  acquiesced  in  and  not  objected  to  by  the  defendant  com- 
pany; and  that  such  employee  had  stepped  upon  its  track  for  the  pur- 
pose of  signaling  at  the  time  of  the  accident,  —  he  was  not  a  trespasser 
so  as  to  preclude  him  from  recovering,  nor  does  the  rule  that  a  person  oa 
the  track  is  required  to  "look  and  listen"  apply  in  such  a  case. 

Verdict.  —  Failure  to  Pass  on  Special  Issues  will  not  vitiate  a  general 
verdict  supported  by  evidence  on  other  points  involving  the  same  ques- 
tions. 

Railroads  —  Duty  to  Employees  of  Different  Companies  in  Common 
Switch- yard.  —  Where  a  common  switch- yard  is  used  by  different  rail- 
road companies,  each  having  its  own  track  passing  very  close  to  each 
other,  each  company  owes  the  same  duty  as  to  care  to  the  employees 
of  the  other  necessarily  upon  its  track  in  the  discharge  of  their  duty 
as  it  owes  to  its  own  employees  upon  its  own  track  under  similar  cir- 
cumstances. 

Railroads  —  Undue  Speed  in  Violation  of  Ordinancb  as  Negligence. 
—  In  an  action  to  recover  for  injury  from  being  struck  by  a  railroad  en- 
gine, proof  that  it  was  being  run  at  a  rate  of  speed  in  violation  of  a  city 
ordinance  at  the  time  of  the  accident  is  evidence  of  negligence,  when  the 
jury  is  justified  in  finding  that  the  engine  might  have  been  stopped  in 
time  to  avoid  the  accident  if  it  had  been  running  at  a  slower  rate  of  speed 
and  that  the  injured  party  trusted  to  defendant's  employees  to  run  the 
engine  at  lawful  speed. 

Damages  for  Negligence  —  Instructions. — In  an  action  to  recover  for 
injury  from  being  struck  by  a  railroad  locomotive,  through  the  negligence 
of  the  company,  an  instruction  that  plaintiff  is  entitled  to  such  reason- 
able sum  as  damages  as  his  injury  occasioned,  but  not  to  find  for  mora 
than  the  sum  claimed  in  the  complaint,  is  proper,  and  not  erroneous  as 
directing  the  jury  to  find  for  the  full  sura  claimed. 

Thomas  S.  Wright j  and  Craig,  McCrary,  and  Craig,  for  the 
appellant. 

Dodge-  and  Dodge,  A.  H.  Stutsman,  and  James  C.  Davis,  for 
the  appellee. 
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Beck,  J.  1.  Plaintiff's  intestate,  A.  L.  Kern,  was  in  his 
lifetime  in  the  employment  of  the  St.  Louis,  Keokuk,  and 
Northwestern  Railroad  Company  as  a  train  conductor.  He 
was  in  charge  of  a  train  engaged  in  moving  ice  from  the  canal 
above  the  defendant's  railway  station  at  Keokuk  to  an  ice- 
house below.  At  the  time  of  the  accident  he  detached  the 
engine  from  the  cars  in  his  train,  and  coupled  it  "  head  on  " 
to  some  box-cars.  The  defendant  had  a  track  a  few  paces 
south  of  the  track  of  the  St.  Louis,  Keokuk,  and  Northwestern 
railroad,  upon  which  the  intestate  stepped  for  the  purpose  of 
giving  or  receiving  signals  from  the  engineer,  or  the  person  in 
charge  of  the  engine.  Defendant's  switch-engine,  which  was 
at  the  time  approaching,  struck  the  intestate,  causing  his 
death.  The  tracks  upon  which  the  intestate's  train  was 
stopped,  and  the  one  upon  which  he  was  struck  by  defend- 
ant's engine,  were  seven  or  eight  feet  apart,  and  were  used  by 
the  railroad  company,  whose  road  entered  Keokuk,  for  the 
purpose  of  switching,  and  the  locality  is  called  the  "  Union 
railway  yards  "  of  the  city.  The  petition  sets  out  the  cause 
of  action  in  the  following  language,  which  we  quote  for  the 
reason  that  certain  questions  discussed  by  counsel  arise  upon 
the  allegations  of  the  petition.  After  stating  that  defendant 
sues  as  administrator  of  Kern,  the  petition  proceeds  to  allege 
"that  on  the  11th  of  January,  1887,  said  Kern  was  a  railway 
conductor,  operating  a  train  on  the  St.  Louis,  Keokuk,  and 
Northwestern  railroad,  and  while  in  the  discharge  of  his  du- 
ties in  the  Union  railway  yards  in  the  city  of  Keokuk,  and 
while  in  the  exercise  of  ordinary  care  and  caution,  was  struck, 
run  over,  and  killed  by  a  switch-engine  belonging  to  defend- 
ant, and  operated  and  run  in  said  yards,  on  one  of  defendant's 
tracks  therein,  in  a  grossly  careless  and  negligent  manner,  in 
that  the  kind  of  engine  used  was  unskillfully  constructed,  so 
as  to  prevent  a  person  on  the  track  in  front  of  said  engine  be- 
ing seen  by  persons  in  charge  thereof,  and  in  not  being 
equipped  with  proper  appliances  to  enable  the  speed  to  be 
checked  within  a  reasonable  time  and  distance,  and  in  that 
the  said  engine  was  run  at  a  high  and  unlawful  rate  of  speed; 
and  in  that  the  same  was  managed  and  controlled  by  incom- 
petent employees;  and  in  that  the  said  employees  failed  to 
see  said  deceased  in  time  to  give  any  alarm  signal,  and  failed 
to  give  the  usual  and  necessary  signals  of  approaching  danger, 
so  as  to  warn  deceased  of  the  approach  of  said  engine;  that 
deceased  was  about  thirty-five  years  of  age,  a  skilled  work- 
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man,  capable  of  earning  large  sums  of  money,  and  of  sound 
liealth  and  industrious  habits.  Wherefore  complainant  claims 
judgment  for  the  sum  of  twenty-five  thousand  dollars."  The- 
answer,  in  general  language,  denies  all  the  allegations  of  the- 
petition. 

2.  The  questions  raised  in  the  case  may  be  more  briefly 
and  conveniently  discussed  by  considering  them  in  the  order 
of  their  presentation  by  defendant's  counsel. 

The  first  objection  argued  by  defendant's  counsel  is  directed 
at  the  eighth  instruction  given  by  the  court  to  the  jury,  which 
is  in  this  language:  "  The  degree  of  care  to  be  exercised  by  a. 
railroad  company  must  necessarily  depend  upon  the  location 
of  the  track  and  the  circumstances  of  the  case.  In  a  place 
not  frequented  by  the  public,  either  by  right  or  permission,, 
expressed  or  implied,  of  the  company,  and  in  locations  where 
people  are  not  constantly  passing  about,  and  where  they  can- 
not reasonably  be  expected  to  be,  persons  in  charge  of  a  train 
are  not  required  by  law  to  be  on  the  lookout  for  them.  Ii> 
such  cases,  the  company  is  entitled  to  the  exclusive  use  of  the 
track,  and  the  persons  in  charge  of  the  train  are  only  required 
to  avoid  injury  to  them  if  they  can  do  so  upon  becoming 
aware  of  their  peril.  But  when  the  place  is  within  the  limits 
of  a  city,  in  the  yard  of  a  company,  or  yard  used  by  several 
companies  together,  or  with  tracks  in  close  proximity  to  each 
other,  and  employees  of  companies  whose  tracks  are  in  close 
proximity  are  engaged  in  the  discharge  of  their  duties,  the 
safety  of  human  life  requires  a  different  rule;  and  in  this- 
case,  if  you  find  that  deceased  was  an  employee  of  one  of  said 
roads  in  the  line  of  his  duty,  and  the  employees  of  defendant 
were  not  on  the  lookout  for  such  persons,  and  had  their  engine 
in  possession  or  under  the  control  of  an  incompetent  person, 
if  it  was,  and  were  running  at  a  dangerous  and  unlawful  rate  of 
speed, if  it  was, and  the  injury  was  inflicted  by  reason  of  the  want 
of  proper  care  on  the  part  of  the  defendant,  if  it  was,  the  de- 
fendant would  be  guilty  of  negligence."  It  is  insisted  that 
this  instruction  is  erroneous,  in  that  it  submits  to  the  jury  two 
questions  of  negligence,  thus  stated  by  defendant's  counsel: 
"  1.  Whether  defendant's  employees  were  on  the  lookout  for 
persons  on  the  track;  and  2.  Whether  defendant's  engine  was 
in  the  control  of  an  incompetent  person."  The  error  of  the 
instruction,  in  counsel's  view,  is,  that  the  petition  is  specific  in 
its  allegations  of  negligence,  and  as  there  were  no  allegations 
as  to  the  facts  suggested    by  these  questions,  the  inquiries 
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ehould  not  have  been  submitted  to  the  jury  by  the  instruc- 
tion; in  other  words,  as  there  were  no  specific  allegations  of 
negligence  to  the  effect  that  defendant's  employees  '*  were  not 
on  the  lookout,"  and  the  engine  was  not  in  the  control  of  an 
incompetent  person.  As  to  the  first  part  of  the  objection,  the 
petition  alleges  that  defendant's  employees  "  failed  to  see  the 
intestate  in  time  to  give  any  alarm  signal."  Now,  if  the  em- 
ployees were  not  on  the  lookout,  they  surely  failed  to  see 
deceased.  A  failure  to  "look  out"  was,  in  effect,  a  failure  to 
see  deceased.  If  the  employees  failed  to  look  out,  they  neg- 
ligently failed  to  see  the  deceased.  It  will  be  observed  that 
the  court  quite  correctly  directed  the  jury  as  to  the  duty  of 
the  defendant's  employees,  at  the  place  where  the  accident 
happened,  "to  look  out"  for  persons  on  the  track.  The  neg- 
ligence alleged  in  the  petition  is  a  failure  to  see  intestate.  "A 
failure  to  see  "  would  follow  "  a  failure  to  look  out."  Hence 
the  negligence  set  out  in  the  petition  and  the  instruction  is  the 
same,  as  it  is  the  result  of  the  same  omission. 

3.  It  is  asserted  that  there  was  no  evidence  that  defend- 
ant's employees  failed  "  to  look  out."  Surely,  if  other  per- 
sons at  the  scene  of  the  accident,  not  specially  charged  with 
the  duty  of  watching  the  track  before  the  engine  which  struck 
intestate,  saw  him  before  he  was  struck,  the  employees  oper- 
ating the  engine,  it  could  well  be  inferred,  did  not  "  look  out." 
If  they  had  been  watching  the  track  they  would  have  seen 
him.     They,  therefore,  did  not  look  out. 

4.  The  man  in  charge  of  the  engine  was  a  fireman.  This 
fact,  together  with  the  failure  to  promptly  stop  the  engine, 
either  because  it  was  running  at  too  high  rate  of  speed,  or  be- 
cause he  was  not  capable  of  stopping  it  with  promptness,  tend 
to  show  his  incompetency  as  an  engineer. 

5.  Counsel  maintain  that  the  court  erred  in  submitting  the 
issue  to  the  jury  involving  the  question  whether  signals  were 
given.  Upon  this  point  there  is  a  conflict  of  evidence.  De- 
fendant's witnesses  testify  the  bell  was  rung.  Two  witnesses 
at  the  scene  of  the  accident  testify  that  they  did  not  hear  it. 
The  issue  was  rightly  submitted  to  the  jury. 

6.  An  instruction  —  the  ninth  —  directed  the  jury,  in  effect, 
that  a  joint  occupancy  of  ground  for  railroad  tracks  by  two 
or  more  companies  will  impose  on  each  the  duty  to  the  em- 
ployees of  the  other  necessarily  using  the  tracks  which  it 
owed  to  its  own  employees.  This  instruction  is  complained 
of  on  the  ground  that  it  assumes  the  fact  that  the  occupancy 
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of  the  ground  was  joint,  and  the  use  by  the  employees  was 
necessary.  We  do  not  so  understand  it.  The  instruction  well 
stated  the  principle  of  law  as  a  formula.  The  jury  could  by 
no  possibility  have  understood  that  they  were  instructed  as 
to  the  facts. 

7.  The  twelfth  instruction,  which  is  complained  of  by  de- 
fendant, is  in  this  language:  "If  you  find  from  the  evidence 
that  the  deceased  and  other  employees  of  the  St.  Louis, 
Keokuk,  and  Northwestern  Railway  Company  had,  for  a  con- 
tsiderable  time  prior  to  the  accident,  been  accustomed  to  use 
the  track  of  the  defendant  railroad  company  at  and  near  the 
place  where  the  accident  occurred  for  the  purpose  of  using 
the  same  for  giving  signals  by  the  acquiescence  of  the  com- 
pany, then  the  deceased  was  not  a  trespasser  upon  the  track, 
tind  such  permission  may  be  implied  if  the  deceased  and 
other  employees  of  said  St.  Louis,  Keokuk,  and  Northwestern 
Eailway  Company  were  in  the  habit  of  so  using  the  railroad 
of  defendant  without  objections  on  its  part;  and  it  is  for  you  to 
determine,  from  all  the  facts  in  evidence  before  you,  whether 
or  not  deceased  had  such  permission."  The  instruction  is 
clearly  correct.  It  contemplates  a  state  of  facts  showing  that 
the  intestate  was  on  the  track  under  a  custom  authorizing 
signals  by  employees  of  the  other  roads  to  be  made  there- 
from. These  signals  were  for  the  protection  and  security  of 
life  and  property,  —  of  the  lives  of  defendant's  employees,  and 
of  defendant's  property,  as  well  as  for  the  safety  of  the  prop- 
•erty  and  security  of  the  employees  of  the  other  railroad  com- 
pany. When  tracks  of  two  or  more  railroads  are  so  near 
together,  or  are  crossing  or  running  into  one  another,  the 
safety  of  all  persons  concerned  in  operating  the  road  at  that 
point,  and  the  protection  of  the  property  of  all  the  companies, 
■demand  that  signals  should  be  fully  given,  and  authority  to 
use  the  different  tracks  is  inferred.  It  would  be  absurd  to 
ihold  intestate  a  trespasser  or  negligent  in  doing  just  what  de- 
fendant's employees  have  done,  and  ought  to  continue  to  do. 
The  cases  cited  by  defendant's  counsel  in  support  of  his  po- 
sition on  this  point  do  not  contain  the  element  that  the  per- 
«ons  on  the  track  were  other  railroad  men,  whose  duty  called 
them  there  for  the  protection  of  the  life  and  property  of  tiio 
railroad  company  whose  track  was  used  in  the  discharge  of 
that  duty. 

8.  Certain  questions  were  asked  the  jury,  their  answers  to 
be  regarded  as  special  findings.     The  questions  and  answers 
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are  as  follows:  "  1.  Could  A.  L.  Kern  have  seen  the  engine  of 
defendant  company  if  he  had  looked  in  the  direction  of  its 
approach  at  the  time  he  stepped  onto  the  track?  A.  We  can- 
not say.  2.  Did  Kern  look  in  the  direction  of  the  approach- 
ing engine  when  he  stepped  on  the  track?  A.  We  do  not 
know." 

Counsel  think  the  failure  of  the  jury  to  answer  the  ques- 
tions vitiates  the  general  verdict.  We  are  of  the  contrary 
opinion.  The  answers  are  to  be  understood  as  a  reply  to  the 
effect  that  there  is  no  evidence  upon  the  point.  Now,  in  the 
absence  of  such  evidence,  the  jury  could  have  found  proper 
care  exercised  by  deceased  upon  other  evidence.  The  duty 
he  had  to  discharge,  requiring  him  to  go  on  defendant's  track, 
the  duty  of  defendant  to  run  its  trains  slowly  at  the  place,  and 
the  like,  bring  considered,  may  have  been  sufficient  to  author- 
ize the  jury  to  find  that  intestate  went  upon  the  track  in  the 
exercise  of  due  care.  The  special  finding,  or  rather  the  failure 
of  the  jury  to  return  special  findings,  is  not  inconsistent  with 
the  general  verdict;  for  had  the  answer  been  explicit  and  cate- 
gorical, one  way  or  the  other,  the  verdict  would  have  stood. 

9.  Counsel  for  the  defendant  insist  that  "  the  use  of  de- 
fendant's track  in  signaling  employees  of  the  St.  Louis  line  is 
not  competent  evidence  of  any  right  to  do  so."  We  are  clearly 
of  the  opinion  that  the  use  of  the  track,  under  the  circum- 
stances that  at  the  place  were  other  tracks  used  by  other  com- 
panies; that  it  was  near  a  station;  that  the  rate  of  speed 
should  be,  and  was,  low;  that  the  length  of  the  train  required 
the  party  at  one  end,  who  signaled  to  the  other,  to  go  some 
distance  from  the  train,  so  that  he  could  be  seen,  and  that  the 
signaling  was  for  the  safety  of  employees  and  the  protection 
of  property,  both  of  defendant  and  the  other  railroads  using 
the  tracks;  and  other  circumstances,  —  all  require  us  to  hold 
that  the  defer.dant  owed  to  the  intestate  the  same  duty  it 
would  have  owed  to  one  of  its  own  employees,  had  he  gone 
upon  its  track  at  the  place  to  give  signals  in  the  discharge  of 
his  duty.  Public  policy,  humanity,  and  a  due  regard  to  prop- 
erty rights  of  the  railroads  lead  to  this  conclusion. 

10.  The  tenth  and  eleventh  instructions  are  to  the  effect 
that  the  rule  requiring  one  going  on  a  railroad  track  "to  look 
and  listen  "  does  not  apply  to  this  case.  We  have  pointed  out 
the  distinction  between  this  case  and  that  where  mere  tres- 
passers or  idlers  go  upon  tracks.  The  intestate  was  by  duty 
required  to  go  upon  the  track.     Defendant's  employees  were 
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by  duty  required  to  "look  out"  for  the  intestate,  and  to  see  to» 
it  that  he  should  not  be  run  down  and  killed  while  serving 
not  only  his  own  employers,  but  serving  the  safety  of  defend- 
ant's employees  and  its  property. 

11.  An  instruction  is  to  the  effect  that  a  speed  in  violation 
of  the  city  ordinance  is  evidence  of  negligence.  It  is  said  that 
thi3  is  erroneous,  because  it  does  not  appear  that  the  unlaw- 
ful speed  caused  the  injury.  The  jury  could  well  have  found 
that  the  train  could  have  been  sooner  stopped  if  running  at  a 
lower  rate  of  speed,  and  that  the  intestate  trusted  that  defend- 
ant's employees  would  run  the  train  at  a  lawful  rate  of  speed. 
He  was  thus  invited  to  his  destruction  by  defendant's  negli- 
gence. 

12.  An  instruction  directed  the  jury  that  "plaintiff  is  en- 
titled to  such  reasonable  sum  as  damages  as  the  death  of 
Kern  has  occasioned,  ....  but  in  no  event  can  the  sum  ex- 
ceed twenty-five  thousand  dollars,  the  sum  claimed."  Counsel 
for  defendant  think  this  was  a  direction  to  find  in  the  sum  of 
twenty-five  thousand  dollars.  We  think  no  jury  could  have 
been  misled  by  failing  to  understand  this  instruction.  Its 
meaning  is  apparent.  It  directs  the  jury  not  to  find  more 
than  the  sum  claimed. 

13.  The  verdict  is  sufficiently  supported  by  the  evidence. 
These  considerations  dispose  of  all  the  questions  in  the  case, 
and  lead  us  to  the  conclusion  that  the  judgment  of  the  district 
court  ought  to  be  affirmed. 


Railroad  CoMPANrEa,  Duty  of,  as  to  Persons  upon  Tracks.  —  Ccn- 
erally. — Railroad  companies,  in  operating  their  trains,  must  use  the  care 
and  caution  that  prudent  men  would  be  expected  to  use  under  similar  cir- 
cumstances: Oulf  etc.  R'y  Co.  v.  Hodges,  76  Tex.  90;  International  etc.  R'y 
Co.  V.  McDonald,  75  Tex.  42;  Sobieski  v.  St.  Paul  etc.  R'y  Co.,  41  Minn.  169. 
They  must  also  observe  statutory  requirements,  such  as  giving  warning  of 
the  approach  of  their  trains,  by  signals,  etc.:  Carrington  v.  Louisville  etc. 
R.  R.  Co.,  88  Ala.  472;  Illinois  C.  R.  R.  Co.  v.  Slater,  129  111.  91;  16  Am.  St. 
Rep.  242,  and  note  247,  248;  Webb  v.  Railway  Co.,  88  Tenn.  119;  Lewis  v. 
Galveston  etc  R'y  Co.,  73  Tex.  504;  Abbot  v.  Dwinnell,  74  Wis.  514.  Where 
one  who  appears  to  have  his  senses  and  to  be  able  to  take  care  of  himself  is 
seen  upon  the  track,  the  train-men  may  presume  that  he  will  heed  the  warn- 
ing signals,  and  leave  the  track  in  time  to  prevent  his  injury:  Artusy  v. 
Missouri  Pac.  R'y  Co.,  73  Tex.  191.  The  company  is  not  required  to  keep 
the  space  between  its  tracks  free  from  ice  and  snow:  Silberstein  v.  Houston 
etc.  R.  R.  Co.,  117  N.  Y.  293.  The  burden  of  proof  is  on  the  company  to 
disprove  its  negligence,  either  by  showing  a  compliance  with  the  statutory 
requirements  or  that  the  injury  could  not  have  been  avoided  by  such  com- 
pliance: Georgia  P.  R'y  Co.  v.  Hughes,  87  Ala.  610. 
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Operating  Trains  at  an  Undue  Rate  of  Speed.  — Railroad  companies  must 
«Iacken  the  speed  of  their  trains  at  public  crossings  only  when  it  is  neces- 
sary to  do  so  to  prevent  injuries  or  accidents:  Connyers  v.  Siotix  City  etc. 
B.  R.  Co.,  78  Iowa,  410;  Robinnon  v.  Flint  etc.  R.  R.  Co.,  79  Mich,  323;  19 
Am.  St.  Rep.  174.  Ordinarily,  negligence  will  not  be  inferred  from  the  rate 
of  speed  alone:  Dyson  v.  New  York  etc.  R.  R.  Co.,  57  Conn.  9;  14  Am.  St. 
Rep.  S2;  but  the  speed  must  not  be  such  as  to  prevent  an  operation  of  the 
train  in  a  careful  manner:  Connera  v.  Burlington  etc  R'y  Co.,  74  Iowa,  383; 
nor  must  trains  be  run  at  a  high  rate  of  speed  in  cities,  fair-grounds,  and 
places  where  numbers  of  men  and  women  are  continually  near  the  tracks: 
Peyton  v.  Texas  P.  R'y  Co.,  41  La.  Ann,  861;  17  Am.  St.  Rep.  430,  and  note; 
Chicago  etc.  R'y  Co.  v,  Dunleavy,  129  111.  133;  for  increased  vigilance  must 
always  be  used  to  prevent  accidents  while  trains  are  moving  in  or  through  a 
city  or  town:  Sfielby  v,  Cincinnati  etc  R.  R.  Co.,  85  Ky,  224, 

Duty  to  Persons  Who  art  not  Trenpassers.  —  It  cannot  be  said  that  a 
railroad  company  owes  no  duties  to  persons  who  are  rightfully  upon  its 
track:  Chicago  etc.  R'y  Co.  y.  Dunleavy,  129  111.  132,  In  Whalen  v.  Chicago 
etc  R'y  Co.,  76  Wis.  654,  where,  in  the  dusk  of  evening,  at  a  place  where 
the  company  knew  many  persons  were  likely  to  be  upon  or  near  the  track,  a 
freight  train  backed  slowly,  with  little  noise,  down  the  track,  and  injured 
a  boy  thirteen  years  of  age,  the  employees  were  held  to  have  been  guilty  of 
negligence  in  not  keeping  a  lookout  at  the  rear  of  the  backing  train.  So 
employees  working  upon  or  near  a  track  must  be  warned  of  approaching 
trains  by  proper  signals:  Erickson  v,  St.  Paul  etc  R'y  Co.,  41  Minn,  500. 
But  the  employees  may  be  guilty  of  contributory  negligence,  even  when  a 
train  approaches  without  giving  the  customary  signals:  Sobieski  v.  St.  Paul 
etc.  R.  R.  Co.,  41  Minn.  169. 

Duty  to  Persons  Who  are  Tref-passers.  —  Trespassers  who  go  upon  an  open 
railroad  track  do  so  on  their  own  risk  of  such  dangers  as  are  liable  to 
meet  them:  Sturgis  v.  Detroit  etc.  R'y  Co.,  72  Mich.  619;  and  except  at  pub- 
lic crossings,  and  in  cities,  towns,  villages,  and  such  places,  the  company  need 
not  keep  a  special  lookout  for  trespassers  on  the  track,  being  only  required 
to  exercise  reasonable  care  towards  them  after  they  are  discovered:  Carrimj- 
ton  V.  Louisville  etc  R.  R.  Co.,  88  Ala.  472;  Louisville  etc.  R.  R.  Co.  v.  Blwk, 
89  Ala.  313;  Rine  v.  Chicago  etc  R.  R.  Co.,  100  Mo.  228;  Baltimore  etc.  R'y 
Co.  v.  Stcite,  71  Md.  591;  Louisville  etc  R.  R.  Co.  v.  Coleman,  86  Ky.  556; 
Barker  v.  Hannibal  etc  R.  R.  Co.,  98  Mo.  50;  Sibley  v.  RatUffe,  50  Ark.  477. 
In  McDonald  v.  Chicago  etc.  R'y  Co.,  75  Wis.  121,  where  one  having  got  upon 
the  track  at  night  at  a  public  crossing  continued  to  drive  along  the  track  for 
two  miles,  there  being  nothing  to  prevent  him  from  leaving  it,  it  waa  de- 
cided that  he  was  guilty  of  such  negligence  as  would  bar  his  recovery  for 
injuries  sustained  from  a  passing  train. 

A  railroad  track,  of  itself,  is  a  warning  of  danger  to  persons,  and  upon 
approaching  it  they  must  look  and  listen,  before  venturing  to  go  upon  it: 
Matta  v.  C/ucago  etc  R'y  Co.,  69  Mich,  109;  Freemanv.  Railway  Co.,  74  Mich. 
«7;  Randall  v.  Railroad  Co.,  104  N.  C.  410;  Chicago  etc  R'y  Co.  r.  Dunleavy, 
129  111.  136;  Miller  v.  St.  Paul  etc  R'y  Co.,  42  Minn.  454. 
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Baltimore  and  Ohio  Eailroad  Company  v.  State.. 
Use  of  Wiley. 

[72  Maryland,  36.] 
0#NTRiBOTORT  Negligencb. — A  postal  clerk  who  while  off  duty  and  re- 
turning to  his  home  is  entitled  to  ride  in  defendant's  passenger-cars,  but 
who  while  on  duty  was  required,  and  when  off  duty  was  permitted,  to- 
ride  in  a  postal-car,  and  who  while  there  riding  is  killed  by  a  collision, 
is  not  to  be  held  guilty  of  contributory  negligence  as  a  matter  of  law, 
precluding  any  recovery  for  bis  death,  though  he  was  not  on  duty  at  the 
time,  and  had  he  remained  in  the  passenger-car  his  position  would  hav*. 
been  less  dangerous,  and  he  would  probably  not  have  suffered  any  injury^ 

W.  Irvine  Cross,  for  the  appellant. 
Henry  V.  D.  Johns,  for  the  appellee. 

Irving,  J.  This  suit  was  brought  in  the  name  of  the  state^ 
for  the  use  of  Lucy  A.  Wiley  and  others,  to  recover  damages 
for  the  death  of  William  H.  Wiley,  husband  and  father  of  the 
equitable  plaintiffs,  occasioned  by  collision  of  appellant** 
trains  going  in  opposite  directions.  The  negligence  of  the^ 
appellant's  oflScers  is  conceded,  and  appellant  relies  wholly  on 
what  it  claims  to  have  been  contributory  negligence  on  the 
part  of  the  deceased  as  its  defense  to  the  action. 

The  deceased  was  chief  postal  clerk  in  the  United  States- 
railway  mail  service.  He  held  what  is  known  as  a  "  photo- 
graph commission  "  from  the  government.  His  route  was  from 
Baltimore  to  Grafton.  He  was  entitled,  under  his  com  mis- 
sion,  to  ride  as  a  passenger  on  the  appellant's  trains,  by  virtue- 
of  his  commission,  while  in  the  active  discharge  of  duty,  or  in 
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going  from  and  returning  home.  At  the  time  of  the  accident 
he  was  not  in  active  duty,  but  was  returning  to  his  home  un- 
til he  should  be  called  to  duty  again,  in  a  few  days.  He  rode 
on  the  occasion  of  the  accident,  in  the  smoking-car,  from  Bal- 
timore to  Washington;  and  the  conductor  saw  and  recognized 
his  commission  as  entitling  him  to  ride  in  the  cars;  and  the 
conductor  testifies  he  did  not  see  him  any  more.  He  had  left 
the  smoking-car,  and  gone  into  the  postal-car,  where,  after 
chatting  a  while  with  those  on  duty  in  that  car,  he  lay  down 
upon  the  mail-matter  and  went  to  sleep.  The  collision  came. 
The  postal-car  was  crushed,  and  the  dead  body  of  the  deceased 
was  found  in  the  debris.  The  witnesses  say  if  he  had  re- 
mained in  the  smoking-car  he  would  probably  not  have  been 
killed,  as  nobody  in  it  was  hurt.  His  presence  was  not  re- 
quired in  the  postal-car,  as  he  was  oflF  duty  and  returning 
home,  subject  to  call  into  active  service  within  six  days,  or 
sooner  if  needed.  The  evidence  shows  that  no  one  was  al- 
lowed to  ride  in  the  postal-car  but  such  as  had  a  photographic 
commission  or  a  permit;  and  those  who  only  had  the  permit 
had  to  pay  fare.  It  was  the  custom  of  the  conductor  to  allow 
persons  holding  photographic  commissions  to  ride  either  in 
the  postal-car  or  in  any  part  of  the  passenger-cars.  Some- 
times they  would  ride  in  one  and  sometimes  in  the  other;  and 
the  conductor  testifies  he  made  no  objection.  The  conductor 
was  not  admitted  into  the  postal-car,  but  it  was  the  duty  of 
the  postal  clerk  in  charge  there  to  report  to  him  the  presence 
of  any  one  chargeable  with  fare;  and  that  when  notified  that 
clerks  not  on  duty  were  in  that  car,  he  made  no  objection.  It 
was  also  in  proof  that  the  -deceased  had,  before  that  time,  upon 
his  photographic  commission,  been  permitted,  on  previous  oc- 
casions, to  ride  in  the  postal-car  when  going  on  or  returning 
from  duty.  Two  exceptions  were  taken  to  the  admission  of 
evidence  as  to  the  custom  of  the  conductor  in  giving  permis- 
sion of  that  sort,  but  they  were  waived  at  the  hearing  in  this 
court;  so  that  the  sole  question  intended  to  be  raised  by  those 
exceptions  is  left  as  presented  by  appellant's  prayer,  which 
goes  to  the  effect  of  that  evidence.  It  was  rejected  by  the 
court  below.  That  prayer  is  as  follows,  viz.:  "If  the  jury 
find  that  the  deceased,  at  the  time  of  his  death,  was  a  clerk  in 
the  railway  mail  service,  and  on  the  6th  of  October  last  en- 
tered the  train  of  the  defendant  at  Baltimore,  and  rode  to 
Washington  in  the  smoking-car  attached  to  said  train,  and 
upon  reaching  Washington  he  left  the  smoking-car  and  en- 
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tered  the  postal-car  at  Washington  attached  to  said  train,  as 
testified  to  by  the  witness  Atkinson,  and  continued  to  remain 
in  said  postal-car  until  the  time  of  the  accident,  and  wfis  in 
said  car  when  he  met  his  death,  and  that  from  its  position  in 
the  train  the  postal-car  was  subject  to  greater  risk  of  danger 
than  the  cars  intended  for  the  transportation  of  passengers 
and  further  find  that  when  said  deceased  entered  said  postal- 
car  he  was  not  on  duty  as  postal  mail  clerk,  and  had  no  offi- 
cial duties  to  discharge  in  said  car,  but  was  returning  to  his 
home,  at  Grafton,  where  he  would  have  remained  six  days, 
unless  sooner  called  into  active  service,  and  that  if  the  de- 
ceased had  remained  in  the  smoking-car,  or  been  seated  in 
any  other  car  attached  to  said  train  intended  for  the  transpor- 
tation of  passengers,  he  would  not  have  been  killed,  then  their 
verdict  must  be  for  the  defendant,  notwithstanding  the  jury 
may  further  find  that  the  deceased  had  with  him  a  pass,  in 
the  evidence  called  a  photographic  commission,  entitling  him 
to  free  transportation  on  said  train,  which  was  offered  in  evi- 
dence by  the  plaintiff." 

In  effect,  this  prayer  asked  the  court  to  say,  as  matter  of 
law,  that  notwithstanding  the  postal-car  was  the  place  where 
the  plaintiff  ordinarily  remained,  and  was  required  to  remain 
as  a  passenger,  when  in  the  discharge  of  his  postal  duties, 
still,  if  he  was  not  in  the  discharge  of  his  official  duty,  it  was 
fatally  contributory  negligence  for  him  to  be  in  that  car, 
although  the  conductor  was  in  the  habit  of  allowing  him  to  be 
in  that  car  when  returning  to  his  home  when  he  was  not  on 
duty.  We  know  of  no  case  which  would  justify  such  a  ruling. 
Both  reason  and  authority  lead  us  to  think  the  ruling  of  the 
circuit  court  was  entirely  right  in  rejecting  this  prayer. 

It  may  be  that  the  location  of  the  postal-car  was,  by  reason 
of  its  greater  proximity  to  the  engine,  a  place  of  greater  dan- 
ger than  the  smoking-car  or  other  passenger-cars.  Still,  it 
was  a  car  for  the  occupancy  of  passengers  who  were  entitled 
to  ride  as  such  because  of  their  official  position  or  connection 
with  the  post-office  department  of  the  government,  or  who  paid 
their  fare  and  were  connected  with  that  department.  There 
was  no  rule  of  the  company  forbidding  the  deceased  to  enter 
that  car  and  occupy  the  same  if  he  was  not  in  actual  service. 
It  was  his  habit  to  occupy  it,  when  he  was  returning  from 
duty,  whenever  he  chose,  and  the  conductor,  who  is  conceded 
to  be  a  general  agent  of  the  company,  not  only  made  no  ob- 
jection, but  permitted  him  from  time  to  time  to  do  so.     There 
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are  cases,  no  doubt,  where  the  invitation  or  permission  of  the 
conductor  would  not  protect  a  man  in  running  a  risk  whicli 
was  80  obviously  dangerous  that  a  prudent  man  would  not 
thing  of  incurring  it:  Patterson  on  Railway  Accident  Law, 
sec.  276,  and  cases  cited.  To  justify  a  court  in  saying  that 
conduct  is  per  se  contributory  negligence,  the  case  must  pre- 
sent some  such  feature  of  recklessness  as  would  leave  no  oppor- 
tunity for  difference  of  opinion  as  to  its  imprudence  in  the 
minds  of  ordinarily  prudent  men:  Baltimore  etc.  R.  R.  Co.  v. 
Kane,  69  Md.  21;  9  Am.  St.  Rep.  387;  Cumberland  Valley 
R.  R.  Co.  V.  Maugans,  61  Md.  61;  48  Am.  Rep.  88;  Baltimore 
etc.  R.  R.  Co.  V.  Fitzpatrick,  35  Md.  46;  Baltimore  etc.  R.  R. 
Co.  V.  State,  Use  of  Stansbury,  54  Md.  655.  Here  the  deceased 
Vf&B  doing  what  he  was  actually  required  to  do  for  the  larger 
part  of  his  time  on  the  cars,  and  was  permitted  to  do  the  rest 
of  his  time  when  on  the  cars.  It  was  provided  for  his  occu- 
pancy when  on  duty  as  postal  clerk,  and  his  not  being  on  duty 
<iid  not  make  the  car  more  dangerous  to  him.  His  act,  there- 
fore, in  no  way  contributed  to  the  result  which  happened.  A 
case  precisely  like  it,  being  the  case  of  a  postal  clerk  not  on 
duty,  and  in  the  postal-car,  and  injured  while  there  by  the 
gross  negligence  of  the  company's  agents,  is  found  in  Carroll 
V.  New  York  etc.  R.  R.  Co.,  1  Duer,  578.  The  plaintiff  in  that 
case  was  in  the  postal-car  by  the  permission  of  the  conductor, 
and  was  allowed  to  recover  damages.  The  same  principles 
were  given  effect  in  O^Donnell  v.  Allegheny  Valley  R.  R.  Co., 
59  Pa.  St.  239;  98  Am.  Dec.  336,  and  in  Creed  v.  Pennsylvania 
R.  R.  Co.,  86  Pa.  St.  139;  27  Am.  Rep.  693.  In  the  last  case 
the  court  says  no  legal  presumption  of  negligence  can  arise 
from  the  fact  that  the  passenger  was  in  a  car  not  intended  for 
passengers.  In  Pennsylvania  R.  R.  Co.  v.  Langdon,  92  Pa.  St. 
27,  37  Am.  Rep.  651,  cited  by  appellant's  counsel,  there  was 
an  emphatic  rule  of  the  company  forbidding  a  passenger  to 
ride  in  a  baggage-car,  which  was  controlling.  We  can  find 
nothing  in  the  decided  cases  inconsistent  with  the  view  enter- 
tained by  the  circuit  court  in  rejecting  the  appellant's  prayer, 
and  the  judgment  will  be  aflBrmed. 

Carriers  —  Passengers  —  Neoligexce.  —  The  general  rule  is,  that  ona 
who  is  entitled  to  ride  in  a  passenger-car,  bat  ridea  in  some  other  car,  where 
be  has  no  right  to  be,  such  as  the  mail-car,  express-car,  or  baggage-car,  can- 
not recover  for  iujaries  sustained  by  him  in  a  collision,  where  it  appears  that 
he  would  have  escaped  injury  had  he  remained  in  the  passenger-car:  Bricker 
V.  Philadelphia  etc  R.  B.  Co.,  132  Pa.  St.  1;  19  Am.  St  Kep.  585,  and  note; 
Blake  v.  Burlington  etc.  B'y  Co.,  78  Iowa,  58. 
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In  the  case  of  Jones  v.  Chicago  etc.  R'y  Co. ,  43  Minn.  279,  it  was  decided 
that  the  fact  that  a  passenger,  when  injured,  is  in  the  baggage-car,  where, 
under  the  company's  rules,  he  has  no  right  to  be,  does  not  constitute  sucb 
negligence  on  his  part  as  will  defeat  his  recovery  for  injuries  sustained,  pro« 
Tided  his  being  in  such  car  did  not  contribute  to  or  aggravate  the  injury  r»> 
oeived. 
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Abatement,  Pleas  in.  —  When  Two  Suits  ark  for  the  Same  Cacsb 
of  action,  and  between  the  same  parties,  the  pendency  of  the  first  may 
be  pleaded  in  bar  to  the  second.  The  identity  of  the  subject-matter 
and  of  the  parties  mast  be  alleged. 

Joint  Tort-feasors,  Acjtions  against.  —  If  two  or  more  persons  jointly 
commit  an  actionable  tort,  the  injured  party  may  join  them  in  one  ac- 
tion, or  he  may  have  a  separate  action  against  each,  though  he  can  hav& 
but  one  satisfaction.  Nothing  short  of  the  satisfaction  of  a  judgment 
against  one,  or  his  release,  will  operate  to  prevent  a  recovery  by  the 
same  plaintiff  against  another  joint  trespasser  in  an  action  founded  oa 
the  same  tort. 

Flba  in  Abatement  that  Anotheb  Action  is  Pending  by  the  same 
plaintiff  against  one  who  is  jointly  guilty  with  defendant  of  the  com- 
mission of  the  tort  for  which  plaintiff  seeks  to  recover  is  not  sustain* 
able. 

Joint  Wrong-doers,  Separate  Actions  against.  —  Statute  Authoriz- 
ing AcrnoN  to  bb  Brought  for  the  use  of  a  wife,  husband,  parents 
and  child  of  a  person  whose  death  has  been  caused  by  negligence, 
and  declaring  that  no  more  than  one  action  shall  lie  for  and  in  respect 
of  the  same  subject-matter  of  complaint,  does  not  prevent  the  mainte- 
nance of  several  distinct  actions  against  several  different  persons,  whoso 
joint  negligence  caused  the  death  for  which  recovery  ia  sought. 

/.  Alexander  Preston,  for  the  appellant. 

W.  Cabell  Bruce,  for  the  appellee. 

McSherry,  J.  There  is  but  a  single  question  involved  in 
this  appeal.  It  arises  upon  the  following  facts:  The  appellee 
owned  a  wharf,  which  was  under  lease  to  the  Consolidated 
Coal  Company.  By  reason  of  the  wharf  being,  as  alleged, 
out  of  repair,  Joseph  Bashe  was  injured,  and  shortly  after- 
wards died  from  the  effests  of  that  injury.  The  widow,  chil- 
dren, and  mother  of  the  deceased  brought  suit  against  the 
coal  company,  the  lessee  of  the  wharf,  and  whilst  that  suit 
was  still  pending  and  undisposed  of,  they  brought  another 
action,  for  the  same  cause,  against  the  appellee,  the  owner  of 
the  wharf.  Both  suits  were  instituted  in  Baltimore  City.  To 
the  declaration  filed  in  the  second  action  the  appellee  pleaded 
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in  abatement  the  pendency  of  the  prior  suit  against  the  coal 
company.  The  appellants  demurred  to  the  plea,  and  the 
Baltimore  City  court  entered  judgment  on  the  demurrer  for 
the  appellee.  From  that  judgment  this  appeal  has  been 
taken. 

In  support  of  the  plea,  reference  was  made  by  the  appellee 
to  1  Chitty's  Pleading,  100,  Boyce  v.  Bayliffe,  1  Camp.  60,  and 
Rawlinson  v.  Oriett  and  Benson,  Carth.  96.  The  text  of  Mr. 
Chitty  relies  only  on  the  case  in  1  Campbell,  which  was  de- 
cided by  Lord  Ellenborough  at  nisi  prius.  The  case  in  Car- 
thew  states  that  Holt,  C.  J.,  dnbitabit^  but  the  other  three 
judges  inclined  that  the  plea  was  good. 

Much  as  we  respect  the  opinion  of  Mr.  Chitty,  we  think 
the  great  weight  of  authority  is  against  the  sufficiency  of  the 
plea. 

The  general  rule  is  this:  Where  the  two  suits  are  for  the 
same  cause  of  action,  and  between  the  same  parties,  the  pen- 
dency of  the  first  may  be  pleaded  in  abatement  of  the  second. 
The  identity  of  the  subject-matter  and  of  the  parties  must  be 
alleged:  Poe's  Pleading,  502;  Cook  v.  Burnley,  11  Wall.  659; 
Bryan  v.  Scholl,  109  Ind.  367;  and  the  two  suits  must  be 
pending  in  the  courts  of  the  same  state:  Seevers  v.  Clement, 
28  Md.  426.  Now,  whilst  the  cause  of  action  is  alleged  to  be 
the  same  m  both  suits,  the  defendants  are  admitted  by  the 
plea  to  be  different;  and  therefore  the  plea  is  undoubtedly 
bad,  unless  an  exception  to  the  general  rule  obtains  in  the 
case  of  joint  tort-feasors.  No  reason  is  perceived  for  the  ex- 
istence of  such  an  exception,  and  no  authorities  have  been 
cited  to  support  it,  other  than  those  already  alluded  to.  It 
may  be  regarded  as  very  generally  accepted  law  in  this 
country  that  where  two  or  more  persons  jointly  commit  an 
actionable  tort,  the  injured  party  raay  join  them  all  in  one 
action,  or  he  may  bring  a  separate  action  against  each,  though 
he  can  have  but  one  satisfaction.  He  has  his  election  de 
inelioribus  damnis.  Nothing  short  of  the  satisfaction  of  a 
judgment  obtained  against  one,  or  his  release,  will  operate  to 
defeat  a  recovery  by  the  same  plaintiff  against  another  joint 
trespasser  in  a  subsequent  action  founded  on  the  same  tort; 
iMvejoy  V.  Murray,  3  Wall.  1;  Sheldon  v.  Kibbe,  3  Conn.  214; 
8  Am.  Dec.  176;  Morgan  v.  Chester,  4  Conn.  387;  Sanderson 
V.  Caldwell,  2  Aiken,  195;  Blann  v.  Crocheron,  20  Ala.  320; 
54  Am.  Dec.  203;  Du  Bose  v.  Marx,  52  Ala.  506;  Knott  v. 
Cunningham,  2   Sneed,  204;  Page  v.  Freeman,  19  Mo.  421; 
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Elliott  V.  Bayden,  104  Mass.  180;  Woods  v.  Panghurn,  75 
N.  Y.  498.  Why,  then,  should  the  mere  pendency  of  another 
Buit,  which  has  not  yet  even  ripened  into  a  judgment,  and 
which  may  never  do  so,  abate  a  subsequent  suit  against  a 
difierent  joint  tort-feasor  for  the  same  trespass?  No  satisfac- 
tory reason  can  be  given  to  support  any  such  distinction. 
The  principle  governing  the  question  involved  here  is  clearly 
stated  in  Livingston  v.  Bishop,  1  Johns.  290,  3  Am,  Dec.  330, 
in  the  opinion  delivered  by  Kent,  C.  J.  That  case  was  sanc- 
tioned and  approved  in  Lovejoy  v.  Murray,  3  Wall.  1,  and  re- 
ferred to  by  this  court  in  Gunther  v.  Lee,  45  Md.  66. 

It  was  suggested  at  the  argument  that  article  67,  section  2, 
of  the  code  allows  but  one  action  to  be  brought  for  the  same 
injury  in  cases  of  this  character.  This  statute,  which  gives  a 
right  of  action  in  the  name  of  the  state  for  the  use  of  the  wife, 
husband,  parent,  and  child  of  a  person  whose  death  has  been 
caused  by  negligence,  provides  "  that  not  more  than  one  action 
shall  lie  for  and  in  respect  of  the  same  subject-matter  of  com- 
plaint." It  permits  but  one  suit  to  be  instituted  against  the 
same  defendant  for  an  injury  resulting  in  death;  and  there- 
fore all  who  have  a  right  to  unite  as  plaintiffs,  but  who  omit 
to  become  parties,  are  excluded  from  bringing  a  subsequent 
action:  Deford  v.  State,  30  Md.  208.  Its  object  was  to  protect 
a  defendant  from  being  vexed  by  several  suits  instituted  by 
or  in  behalf  of  different  equitable  plaintiffs  for  the  same  in- 
jury, when  all  the  parties  could,  with  perfect  convenience,  be 
joined  in  one  proceeding.  It  never  contemplated  depriving 
a  plaintiff  of  the  right  to  sue,  separately,  different  joint  tort- 
feasors, though  of  course  there  can  be  but  one  satisfaction,  no 
matter  how  many  judgments  can  be  recovered. 

For  the  reasons  we  have  given,  we  are  of  opinion  that  the 
court  below  erred  in  overruling  the  demurrer  and  in  entering 
judgment  for  the  appellee.  The  plea  was  bad,  and  the  judg- 
ment must  therefore  be  reversed,  and  a  new  trial  will  be 
awarded. 


Plra  in  Abatement  —  Pendency  of  Two  Suits.  —  As  to  when  a  plea  of 
abatement  alleging  the  pendency  of  a  former  action  is  proper,  see  Smith  v. 
Lath-op,  44  Pa.  St.  326;  84  Am.  Dec.  448,  and  note  452-457;  Beyersdorf  v. 
Sump,  39  Minn.  495;  12  Am.  St.  Rep.  678.  A  plea  of  abatement  on  the 
ground  of  the  pendency  of  a  former  action  must  show  that  another  action 
was  pending  between  the  same  parties,  involving  the  same  cause  of  action, 
at  the  time  the  proceeding  sought  to  be  abated  was  commenced:  Americmi 
etc.  Co.  V.  Clark,  123  Ind,  230.     The  pendency  of  another  action  as  a  matter 
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of  defense  mnst  be  pleailed,  otherwise  it  will  be  considered  waived:  Slonta' 
gxte  V.  Brotm,  104  N.  C.  161. 

CONCDRRENT  NegLIUBNCR  0»  TwO  OR  MoRE  PkRSONS,  RESULTING  IN  AN  In- 

J0RT  TO  A  Third  Person,  rights  and  liabilities  of  the  parties:  VilUuje  of  Car- 
iercille  v.  Cook,  129  III.  152;  IG  Am.  St.  Rep.  248,  and  particularly  note 
250-257;  Oulf  etc.  R'y  Co.  v.  McWIurUr,  77  Tex.  35G;  19  Am.  St.  Rep.  755. 
Parties  who  co-operate  in  committing  a  negligent  act  from  which  an  injury 
results  may  be  sued  either  jointly  or  severally  for  tlie  damages  thereby  oc- 
casioned: Andrews  ▼.  Boedecker,  126  111.  605;  9  Am.  St  Rep.  649,  and  note; 
Fla/ierty  v.  Minneapolis  etc  Ry  Co.,  39  Minn.  328;  12  Am.  St  Rep.  654. 
Separate  suits  may  be  brought  against  several  defendants  for  joint  trespass: 
neither  v.  Philadelphia  Traction  Co.,  125  Pa.  St  397;  11  Am.  St  Rep.  905; 
£lou  V.  Plymale,  3  W.  Va.  393;  100  Am.  Deo.  752. 


Ash  v.  Baltimore  and  Ohio  Railroad  Company. 

(72  Mabtlamo.  144.] 

CoNFUCT  o»  Laws.  —  A  Gauss  of  Action  Created  by  the  Statutes  of 
Onk  State  will  not  support  an  action  in  another.  Such  statutes  will  be 
enforced  only  by  the  courts  of  the  state  wherein  they  were  enacted. 

Conflict  of  Laws.  —  An  Administrator  has  No  Rights  or  Powers  not 
Given  or  Imposed  by  the  laws  of  the  state  in  which  he  is  appointed, 
and  therefore  cannot,  in  such  state,  sustain  an  action  for  the  death  of  his 
intestate,  where  his  right  to  do  so  is  founded  solely  on  the  statute  of 
another  state,  and  the  statutes  of  his  own  state  would  not  have  sustained 
the  recovery  had  the  facts  constituting  the  cause  of  action  occurred 
therein. 

Albert  Comiahle^  for  the  appellant 

W.  Irvine  Cross,  John  S.  Wirt,  and  John  K.  Cowen,  for  the 
appellee. 

Alvey,  C.  J.  This  action  was  brought  by  the  plaintiff,  the 
present  appellant,  as  administratrix  of  Cecil  F.  Weaver,  de- 
ceased, against  the  defendant  company,  to  recover  damages  for 
the  alleged  killing  of  the  intestate  by  means  of  the  negligent 
and  improper  structure  of  one  of  the  bridges  on  the  road  of  the 
defendant  in  the  state  of  West  Virginia. 

Weaver,  the  deceased,  was  a  citizen  of  Maryland,  and  at 
the  time  of  his  death,  in  June,  1888,  was  employed  as  a  postal 
clerk  in  the  service  of  the  post-office  department  of  the 
United  States.  His  route,  by  the  defendant's  railroad,  was 
between  Baltimore,  in  Maryland,  and  Grafton,  in  West 
Virginia.  At  the  time  of  the  accident  the  train  was  bound 
east  from  Grafton,  and  it  is  supposed,  though  there  was  no 
witness  to  the  fact,  that  the  deceased,  while  performing  his  duty 
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in  taking  in  a  mail-pouch,  hanging  from  a  crane,  came  to  his 
death  by  having  the  back  of  his  head  brought  violently  in 
contact  with  one  of  the  timbers  of  the  railroad  bridge  over 
Great  Cacapon  Creek,  in  West  Virginia.  Death  was  instantly 
produced;  but  whether  from  the  negligent  act  of  the  deceased, 
or  solely  from  the  negligent  and  improper  structure  of  the 
bridge,  was  a  question  of  fact,  which,  upon  the  evidence,  it  is 
unnecessary  for  us  to  express  any  opinion. 

The  action  is  not  founded  upon  the  statute  of  this  state 
which  gives  the  right  of  action  whenever  the  death  of  a  per- 
son shall  be  caused  by  the  wrongful  act,  neglect,  or  default  of 
another  for  the  benefit  of  the  wife,  husband,  parent,  or  child 
of  the  person  whose  death  shall  have  been  so  caused  to  be 
brought  in  the  name  of  the  state  for  the  use  of  the  persons  so 
entitled:  Code  art.  67;  but  it  is  founded  on  the  statute  of  West 
Virginia,  which  in  many  respects  is  essentially  different  from 
the  provisions  of  our  statute.  The  West  Virginia  statute  is 
set  out  in  the  declaration,  and  it  was  read  in  evidence,  and  is 
inserted  in  the  bill  of  exception.  That  statute,  after  providing 
that  damages  may  be  recovered  for  the  death  of  any  person 
caused  by  the  wrongful  act,  neglect,  or  default  of  another, 
proceeds  to  provide  that  "every  such  action  shall  be  brought 
by  and  in  the  name  of  the  personal  representative  of  such  de- 
ceased person,  and  the  amount  recovered  in  every  such  action 
shall  be  distributed  to  the  parties,  and  in  the  proportion  pro- 
vided by  law  in  relation  to  the  distribution  of  personal  estate  left 
by  person^  dying  intestate.  And  in  every  such  action  the  jury 
may  give  such  damages  as  they  shall  deem  fair  and  just,  not 
exceeding  ten  thousand  dollars;  and  the  amount  so  recovered 
shall  not  be  subject  to  any  debts  or  liabilities  of  the  deceased; 
provided  that  every  such  action  shall  be  commenced  within 
two  years  after  the  death  of  such  deceased  person."  By  our 
statute,  the  limitation  to  the  right  of  action  is  confined  to  one 
year;  and  there  is  no  restriction  as  to  the  amount  of  recovery. 

At  the  close  of  the  evidence  introduced  on  the  part  of  the 
plaintiff,  the  defendant  offered  a  prayer  for  instruction  to  the 
jury  that  there  was  no  evidence  legally  suflicient  to  entitle 
the  plaintiff  to  recover,  and  that  prayer  was  granted.  And 
whether  that  instruction  was  right  or  wrong  is  the  only  ques- 
tion presented  on  this  appeal. 

The  plaintiff  was  bound  to  show,  both  by  pleadings  and 
proof,  that  she  had  a  right,  upon  the  law  and  the  facts,  to  main- 
tain the  action;  and  as  this  is  a  special  action  founded  exclu- 
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eively  upon  the  statute  of  a  neighboring  state,  the  only  principle 
upon  which  it  can  be  sustained  in  the  courts  of  this  state  is 
that  of  comity;  and  if  it  be  not  sustainable  upon  that  ground, 
there  was  clearly  no  error  committed  by  the  court  below  in 
withdrawing  the  case  from  the  jury. 

There  is  no  pretense  that  this  action  is  maintainable  at  the 
common  law,  or  upon  common-law  principles.  It  is  a  special 
action  given  by  a  statute  which  has  no  inherent  authority  or 
binding  force  beyond  the  limits  of  the  state  which  enacted  iL 
We  suppose  it  to  be  quite  clear  that  if  instead  of  founding  this 
action  upon  the  statute  of  West  Virginia  it  had  been  instituted 
and  attempted  to  be  maintained  upon  and  by  virtue  of  the 
statute  of  this  state,  to  the  provisions  of  which  we  have  referred 
(the  statutes  of  the  two  states  being  essentially  dissimilar 
in  their  provisions),  the  action  could  not  have  been  sustained, 
unless  we  were  to  attempt  to  give  extraterritorial  force  to  our 
statute,  and  to  make  it  apply  to  acts  and  transactions  occurring 
in  other  states.  And  if  our  statute  cannot  be  so  extended  and 
applied,  there  can  be  no  reason  why  statutes  of  other  states, 
not  similar  in  provisions  to  our  own,  though  belonging  to  the 
same  general  class  of  legislation,  should  be  allowed  extra- 
territorial force  and  operation  by  the  courts  of  this  state.  By 
the  statute  of  West  Virginia  the  right  of  action  accrues  to  the 
personal  representative  of  the  deceased,  the  executor  or  admin- 
istrator, and  the  damages,  limited  in  amount,  and  hence  in  the 
nature  of  a  penalty,  are  directed  "  to  be  distributed  to  the  par- 
ties, and  in  the  proportion  provided  by  law  in  relation  to  the 
distribution  of  personal  estate  left  by  persons  dying  intestate," 
whether  such  parties  be  wife  or  children  or  collateral  rchi- 
tion 8  of  the  deceased.  Whereas,  by  our  statute,  the  right  of 
action  is  given  directly  to  the  parties  who  suffer  damage  by  the 
death  of  the  deceased,  namely,  the  wife,  husband,  parent,  or 
child,  and  which  action  is  to  be  prosecuted  in  tlie  name  of  llie 
state  for  the  use  of  the  persons  entitled,  and  the  jury  are  re- 
quired to  apportion  the  damages  assessed. 

An  administrator  or  executor  appointed  in  this  state  receives 
his  power  and  authority  to  sue  and  maintain  actions  from  the 
laws  of  this  state,  and  from  this  state  alone.  It  is  according 
to  the  laws  of  this  state  that  he  must  conduct  his  administra- 
tion and  make  distribution.  There  is  no  statute  of  thisslate, 
nor  any  principle  of  law  known  to  our  courts,  whereby  an  ad- 
ministrator or  executor  is  given  the  right  to  sue  and  recover 
in  an  action  like  the  present,  nor  is  there  any  law  of  distribu- 
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tion  in  force  in  this  state  that  entitles  the  next  of  kin  or  dis- 
tributees of  a  decedent's  estate  to  receive  the  money  recovered 
in  an  action  like  the  present.  And  if  the  present  administra- 
trix were  allowed  to  maintain  the  action  it  would  be  exclu- 
sively by  virtue  of  a  foreign  law,  and  it  would  only  be  by 
force  of  that  law  that  she  could  be  compelled  to  account  for 
and  make  distribution  of  the  money  recovered.  There  is  cer- 
tainly no  comity  that  requires  one' state  to  apply  and  admin- 
ister the  statute  law  of  another  in  a  case  such  as  the  present. 

In  Rorer  on  Interstate  Law,  144,  145,  upon  review  of  the- 
authorities,  the  author  states  his  conclusion  to  be,  that  in  all 
purely  personal  actions  of  a  transitory  nature  for  torts  at  com- 
mon law,  a  citizen  of  a  state  may  sue  a  citizen  of  another  stato 
in  the  courts  of  such  other  state,  or  of  any  state  wherein  h& 
may  reside  or  may  be  found  and  served  with  process,  without 
regard  to  the  place  or  state  in  which  the  injury  may  hav& 
been  inflicted;  but  that  where  certain  acts  are  made  wrongs 
by  statute,  which  were  not  such  theretofore,  or  where  remedies- 
additional  to  those  which  existed  at  common  law  are  provided 
by  statute,  advantage  can  be  taken  of  these  new  and  additional 
remedies  only  within  the  territory  or  locality  in  which  the- 
statute  has  force.  These  constitute  new  rights,  so  to  speak^ 
and  depend  for  their  enforcement  always  upon  the  statutes  by^ 
which  they  are  created.  And  such  statutes  will  be  enforced 
only  by  the  courts  of  the  state  wherein  they  are  enacted.  In 
support  of  these  propositions  many  well-considered  cases  may 
be  cited;  as  those  of  Woodard  v.  Michigan  etc.  R.  R.  Co.,  10- 
Ohio  St.  121;  Richardson  v.  New  York  Central  R.  R.  Co.,  98- 
Mass.  85;  Taylor'' s  AdmW  v.  Pennsylvania  Company,  78  Ky. 
348;  39  Am.  Rep.  244;  McCarthy  v.  Chicago  etc.  R.  R.  Co.,  18- 
Kan.  46;  26  Am.  Rep.  742;  Willis  v.  Missouri  Pacific  Railroad 
Co.,  61  Tex.  482;  48  Aro.  Rep.  301;  Buckles  v.  Filers,  72  Ind. 
220;  37  Am.  Rep.  156. 

In  the  case  of  Taylors  AdrnW  v.  Penn.  Co.,  78  Ky.  348,  39' 
Am.  Rep.  244,  just  referred  to,  where  it  was  held  that  an  ad- 
ministrator appointed  and  suing  in  Kentucky  could  not  main- 
tain an  action  for  the  death  of  his  intestate,  by  negligence,  in 
Indiana,  such  action  being  maintainable  by  an  administrator 
under  the  Indiana  statute,  but  not  under  that  of  Kentucky,  the 
court  of  appeals  of  the  latter  state  said:  "  A  personal  represen- 
tative, as  such,  has  no  rights  or  powers  beyond  the  jurisdiction 
of  the  government  under  whose  laws  he  received  his  appoint- 
ment, and  therefore  he  cannot  have  any  rights  nor  be  subject 
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to  any  obligations  or  duties  not  imposed  by  the  law  of  his 
oflBcial  domicile.  He  cannot  carry  his  official  character 
abroad,  nor  can  his  official  powers  and  duties  at  home  be 
affected  by  foreign  laws.  A  Kentucky  administrator  suing 
in  a  Kentucky  court  must  be  able  to  show  that  the  laws  of 
Kentucky  entitle  him  to  the  thing  sued  for.  He  cannot  re- 
ceive his  office  from  one  jurisdiction,  and  appeal  to  the  laws 
of  another  jurisdiction  for  rights  or  powers  not  given  by  the 
law  which  created  him."  And  the  same  principle  is  fully  sus- 
tained, in  a  well-reasoned  opinion  by  the  supreme  court  of 
Ohio,  in  Woodard  v.  Michigan  etc.  R.  R.  Co.,  10  Ohio  St.  121. 

We  are  aware  that  there  is  some  diversity  of  opinion  upon 
this  subject;  but  we  are  not  aware  that  there  is  any  well-con- 
sidered case  that  holds  that  the  action  may  be  maintained  in 
a  state  other  than  that  in  which  the  accident  occurred,  on  the 
same  state  of  facts  as  here  presented,  and  where  there  existed 
in  the  statutes  of  the  two  states  upon  this  subject  such  dis- 
similarity of  provisions  as  we  find  to  exist  in  the  statutes  of 
West  Virginia  and  Maryland. 

In  Leonard  v.  Columbia  Steam  Nav.  Co.,  84  N.  Y.  48,  38 
Am.  Rep.  491,  it  was  held  that  an  administrator  appointed  in 
the  state  of  New  York  might  maintain  an  action  for  the  death 
of  his  intestate,  occasioned  by  a  negligent  injury  inflicted  by 
the  defendant  in  another  state  having  a  statute  substantially 
like  the  New  York  statute  allowing  an  action  of  damages  for 
death  by  negligence  to  be  prosecuted  by  the  personal  repre- 
sentative of  the  deceased.  And  in  the  case  of  Dennick  v.  Cen- 
tral R.  R.  Co.y  103  U.  S.  11,  brought  up  from  a  circuit  court 
sitting  in  New  York,  the  same  rule  of  decision  is  maintained 
as  that  laid  down  in  Leonard  v.  Columbia  Steam  Nav.  Co.,  84 
N.  Y.  48;  38  Am.  Rep.  491.  This  case  in  103  United  States, 
11,  is  much  relied  on  by  the  plaintiff;  but  the  facts  of  that 
case  are  not  similar  to  the  facts  of  the  present  case.  In  that 
case  the  death  occurred  in  New  Jersey,  and  the  action  was 
brought  by  an  administratrix  appointed  in  New  York;  and 
in  delivering  the  opinion  the  supreme  court  said  "that  a 
statute  of  New  York  just  like  the  New  Jersey  law  provides 
for  bringing  the  action  by  the  personal  representative,  and  for 
distribution  to  the  same  parties,  and  that  an  administrator 
appointed  under  the  law  of  that  state  would  be  hfld  to  have 
recovered  to  the  same  uses  and  subject  to  the  remedies  in  his 
fiduciary  character  which  both  statutes  prescribe."  The  court 
also  said  "that  the  questions  growing  out  of  these  statutes  are 
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new,  and  many  of  them  unsettled.  Each  state  court  will  con- 
strue its  own  statute  on  the  subject,  and  dififerences  are  to  be 
expected."  It  is  clear,  therefore,  that  the  decision  in  the  case 
reported  in  103  United  States  does  not  apply  to  this  case. 

But  even  the  qualified  decisions  of  the  court  of  appeals  of 
New  York  and  of  the  supreme  court  of  the  United  States 
upon  this  subject  have  not  met  with  general  approval,  and 
have  not  been  generally  followed  by  subsequent  state  court 
decisions. 

In  the  recent  case  of  Davis  v.  New  York  etc.  R.  R.  Co.,  143 
Mass.  301,  58  Am.  Rep.  138,  it  was  held  by  the  supreme  court 
of  Massachusetts  that  an  action  by  an  administrator  could 
not  be  maintained  in  that  state  for  the  death  of  a  person, 
caused  by  the  negligence  of  the  defendant  in  another  state, 
the  remedies  provided  in  the  two  states  not  being  alike.  And 
the  court  expressly  declined  to  depart  from  its  own  previous 
decision  in  Richardson  v.  New  York  Cent.  R.  R.  Co.,  98  Mass. 
85,  and  follow  the  general  doctrine  laid  down  in  Dennick  v. 
Central  R.  R.  Co.,  103  U.  S.  11. 

And  so  in  the  case  of  Vawter  v.  Missouri  Pacific  R'y  Co.,  84 
Mo.  679,  54  Am.  Rep.  105,  where  it  was  held  by  the  supreme 
court  of  Missouri  that  an  administrator  appointed  in  that  state 
could  not  maintain  an  action  there  for  the  death  of  his  intes- 
tate by  negligence  of  the  defendant  in  Kansas,  such  action 
being  allowed  by  the  statute  of  Kansas,  but  not  by  that  of 
Missouri.  There,  also,  the  case  of  Dennick  v.  Central  R.  R. 
Co.,  103  U.  S.  11,  and  Leonard  v.  Columbia  Steam  Nav.  Co..  84 
N.  Y.  48,  88  Am.  Rep.  491,  were  pressed  upon  the  court  for  the 
general  doctrine  there  laid  down;  but  the  supreme  court  of 
Missouri  declined  to  adopt  or  follow  those  cases,  and  decided 
in  accordance  with  what  was  taken  to  be  the  well-estab- 
lished general  principle  of  interstate  law  in  such  cases.  And 
even  in  New  York,  in  the  recent  case  of  Debevoise  v.  New  York 
etc.  R.  R.  Co.,  98  N.  Y.  377,  it  was  held  that  an  action  by  an 
administrator  for  damages  for  the  death  of  his  intestate, 
caused  by  the  negligence  of  the  defendant  in  another  state, 
could  not  be  maintained  in  the  courts  of  New  York,  without 
proof  of  the  existence  of  a  like  statute  to  that  of  New  York  in 
the  state  where  the  accident  occurred,  —  thus  showing  thuL 
the  right  of  action  given  by  statute  for  the  death  of  an  indi- 
vidual is  not  transitory,  like  the  common-law  right  of  action 
for  personal  injuries,  but  the  operation  and  force  of  such  stat- 
ute must  be  confined  to  the  state  enacting  it,  except  where  it 
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can  be  extended  by  comity.  And  whether  an  action  would 
be  sustained  by  the  courts  of  this  state  for  the  death  of  a  per- 
son occurring  in  another  state  having  a  statute  of  the  same  or 
like  provisions  as  our  own,  is  a  question  not  presented  in  this 
•case,  and  in  regard  to  which  we  express  no  opinion. 

The  plaintiflf  having  entirely  failed  to  show  any  such  state 
of  case  or  cause  of  action  as  would  entitle  her  to  recover  in  a 
Maryland  court,  there  was  no  error  in  taking  the  case  from 
the  jury,  and  therefore  the  judgment  must  be  affirmed. 

Conflict  or  Laws.  — Aa  to  actions  in  one  state  to  enforce  a  cause  of  ac- 
tion created  by  the  statute  of  another  state,  see  note  to  Attrill  v.  Huntington, 
14  Am.  St.  Rep.  350-355,  wherein  is  discussed  actions  for  wrongful  acts  caus- 
ing death  in  another  state.  (Joinpare  Laird  v.  Railroad,  62  N.  H.  254;  13 
Am.  St.  Rep.  564;  Btidger  v.  Asheville  etc.  R.  R.  Co.,  27  S.  0.  456;  13  Am. 
St.  Rep.  653,  and  note. 

In  Bruce  v.  Cincinnati  R.  R.  Co.,  83  Ky.  174,  it  is  decided  that  an  action 
to  recover  damages  for  death  may  be  brought  in  Kentucky,  even  though  the 
cause  of  action  arose  ia  another  atate,  where  both  states  give  a  right  of  ac- 
tion in  such  cases. 
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NoTiCK  OF  WiLI.  AKD  Tbust.  —  Where  stocks  of  a  corporation  stand  on  its 
books  iu  the  name  of  a  decedent,  and  a  transfer  thereof  is  made  by  his 
executors  to  another  person  as  tru»tee,  the  corporation  is  thereby  noti- 
fied of  the  existence  of  the  will,  and  required,  before  proceeding  further, 
to  inform  itself  of  the  terms  of  the  will  and  of  the  trust  upon  which  the 
executors  were  authorized  to  transfer  the  stock  to  the  trustee,  and  is 
liable  if  it  permits  the  latter  to  transfer  the  stock  nnder  circumstances 
inconsistent  with  his  trust. 

Corporation  must  See  that  No  Unautuorizki)  Transfers  of  its  Stock 
ARE  Made,  and  is  liable  to  any  one  injured  by  a  breach  or  neglect  of  thia 
duty. 

Trcsts,  Notice  of.  — The  addition  of  the  word  "trustee"  to  the  name  of  a 
person  is  notice  of  a  trust,  and  calls  for  inquiry  and  examination. 

Tbdstkb  is  Presumed  to  Hold  Property  for  Administration,  and  not 
FOR  Sale. 

Corporation  is  Liable  fob  the  Transfer  of  Stocks  which  stand  on  its 
books  in  the  name  of  one  as  trustee,  unless  he  was  authorized  to  make 
such  transfer,  because  a  trustee  is  not  presumed  to  have  the  right  to  sell 
or  transfer,  and  the  corporation  is  affected  with  notice  that  be  has  prob- 
ably violated  his  trust  in  attempting  to  transfer  the  trust  property  with- 
out producing  any  authority  for  so  doing. 

Notice  not  Lost  bt  Lapse  of  Time.  —  If  stock  of  a  corporation  stands  on 
its  books  in  the  name  of  a  testator,  and  his  executors  transfer  it  to  another 
person,  designated  as  trustee,  the  corporation  is  thereby  informed  of  a 
will,  and  given  notice  of   its  contents  and  of  the  terms  of   any  trust 
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thereby  created,  and  though  the  stock  continues  to  stand  in  the  name 
of  such  trustee  for  fourteen  years,  the  corporation  will  be  deemed  to- 
have  continuing  knowledge  of  the  will  and  trust,  and  will  be  liable  for 
permitting  a  transfer  by  the  trustee  in  contravention  of  the  trust. 
Transfers  in  Contravention  of  Trust  Ratified  by  Some  of  the  Bene- 
ficiaries.—  If  a  Portion  of  Trust  Property  is  Transferred  in- 
contravention  of  the  trust  under  which  it  was  to  be  held  for  the  benefit 
of  the  trustee's  children  which  he  should  have  at  any  time  during  h\» 
life,  and  all  the  beneficiaries  in  being,  except  one,  ratify  the  transfer, 
the  whole  of  the  trust  property  so  transferred  may  be  recovered  for  th& 
purpose  of  holding  it  under  the  trust  until  the  death  of  the  original 
trustee,  before  which  time  it  will  be  impossible  to  ascertain  all  the  bene- 
ficiaries who  may  become  entitled  thereto,  and  when  that  event  arrives, 
the  persons  to  whom  the  transfers  were  made  will  be  subrogated  to  the 
interests  of  all  the  beneficiaries  who  ratified  such  transfers,  and  will  not 
be  compelled  to  permit  those  who  have  not  ratified,  to  elect  to  take  their 
share  wholly  out  of  the  portion  improperly  transferred. 

William  L.  Marbury  and  Alexander  H.  Robertson^  for  the 
appellant. 

William  Pinlcney  Whyte,  attorney-general,  and  Bernard  Carter^ 
for  the  appellees. 

Irving,  J.  By  the  decision  of  this  court  in  Ehlen  v.  Ehleny 
63  Md.  273,  it  was  adjudged  that  by  the  will  of  John  H. 
Ehlen,  dated  the  18th  of  November,  1850,  a  trust  was  created 
for  the  one-eighth  part  of  the  testator's  estate  in  the  hands  of 
John  F.  Ehlen  as  trustee,  to  continue  during  his  life,  for  the 
benefit  of  such  children  as  he  then  had  or  might  thereafter 
have.  It  was  also  decided  in  that  case  that  John  F.  Ehlen 
had  committed  a  breach  of  trust  in  disposing  of  the  trust 
property,  and  converting  the  same  to  his  own  use,  and  the 
decree  of  the  lower  court  removing  him  from  his  trusteeship 
and  appointing  the  present  appellant  trustee  in  his  stead  was 
approved  and  aflSrmed. 

By  bill  in  equity,  the  appellant  (the  present  trustee)  seeks 
to  recover  from  Frank  Ehlen,  the  Baltimore  Fire  Insurance 
Company,  and  the  mayor  and  city  council  of  Baltimore  cer- 
tain stocks  of  the  fire  insurance  company  and  of  the  city  of 
Baltimore  alleged  to  have  been  transferred  to  Frank  Ehlen 
by  his  father,  John  F.  Ehlen,  in  breach  of  his  trust,  and 
which  transfers  were  perfected  on  the  books  of  the  insurance 
company  and  of  the  mayor  and  city  council  under  circum- 
stances which,  the  bill  alleges,  affected  them  with  knowledge 
of  the  breach  of  trust,  and  consequently  made  them  answer- 
able for  having  aided  in  it. 

It  appears,  by  the  record  of  the  case  in  63  Maryland,  which 
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by  agreement  is  made  e.  part  of  this  record,  that  by  decree  of 
the  circuit  court  of  Baltimore  City  there  was  a  partition  of 
the  property  of  John  H.  Ehlen  among  the  parties  entitled, 
And  that  one  eighth  thereof  was  awarded  to  John  F.  Ehlen, 
trustee  under  the  will,  for  his  children  then  living  or  thereafter 
to  be  born  to  him,  and  that  the  share  allotted  to  John  F. 
Ehlen  as  such  trustee  amounted  to  $15,700.23,  and  that  by 
a  sale  of  some  property  afterwards  ordered  by  the  court  to  be 
sold  for  partition  this  one-eighth  share  of  the  testator's  estate 
was  swelled  to  considerably  over  $16,000.  Very  much  the 
larger  part  of  the  share  thus  allotted  to  John  F.  Ehlen,  trus- 
tee, consisted  of  Baltimore  City  stocks,  railroad  stocks,  and 
stocks  in  fire  insurance  companies  which  stood  in  the  name 
of  the  testator.  The  bill  in  this  cause  charges  that  among 
the  stocks  thus  assigned  to  John  F.  Ehlen  as  trustee  was 
$2,500  of  Baltimore  City  stock  of  1890,  appraised  at  $112, 
making  the  sum  of  $2,800,  and  52  shares  of  the  stock  of  the 
Baltimore  Fire  Insurance  Company,  appraised  at  $27  ^er 
share,  making  the  sum  of  $1,404.  This  Baltimore  City  stock 
«o  awarded  to  John  F.  Ehlen,  trustee  under  his  father's  will 
(by  decree  of  the  circuit  court  of  Baltimore  City  on  the  8th 
of  March,  1878),  the  bill  charges  was  transferred,  between  the 
8th  of  March,  1878,  and  the  8th  of  April,  1878,  by  John  F. 
Ehlen  and  Benjamin  F.  Newcomer,  executors  of  John  H. 
Ehlen,  to  John  F.  Ehlen,  trustee  under  the  will  of  John 
H.  Ehlen,  on  the  books  of  the  register's  oflfice  of  Baltimore 
•City;  and  that  on  the  eighth  day  of  April,  1878,  the  same  stock 
was  transferred  on  the  city's  books  to  Frank  Ehlen,  a  son  of 
John  F.  Ehlen,  by  John  F.  Ehlen,  trustee;  and  that  this  transfer 
was  made  without  the  order  of  the  court  and  without  the  sanc- 
tion of  the  will  of  John  H.  Ehlen;  and  that  the  mayor  and  city 
council  well  knew  that  the  trustee  had  no  authority  to  make 
the  transfer,  and  that  the  same  was  without  lawful  authority. 
The  fifty-two  shares  of  stock  of  the  Baltimore  Fire  Insur- 
ance Company  which  were  awarded  in  the  partition  to  John 
F.  Ehlen,  trustee  under  his  father's  will,  the  bill  charges  that 
the  executors  of  John  H.  Ehlen  transferred  on  the  books  of 
the  company  to  John  F.  Ehlen,  trustee,  and  that  he  after- 
wards transferred  the  same  on  the  books  of  the  company  to 
Frank  Ehlen,  son  of  the  trustee,  John  F.  Ehlen;  and  the  bill 
•charges  that  the  Baltimore  Fire  Insurance  Company  well  knew 
that  there  was  no  order  of  court  authorizing  such  transfer  to 
Frank  Ehlen,  and  that  the  same  was  without  lawful  authority. 
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The  bill  charges  John  F.  Ehlen  to  be  insolvent,  and  prays  that 
Frank  Ehlen  and  the  mayor  and  city  council  may  be  required 
to  make  good  the  two  thousand  five  hundred  dollars  of  city 
stock  transferred  as  hereinbefore  stated  to  Frank  Ehlen  with- 
out lawful  authority,  and  that  Frank  Ehlen  and  the  Balti- 
more Fire  Insurance  Company  may  be  required  to  make  good 
the  fifty-two  shares  of  that  company's  stock  illegally  assigned 
to  Frank  Ehlen. 

In  their  answer  the  fire  insurance  company  admits  that  on 
the  18th  of  July,  1878,  fifty-two  shares  of  the  capital  stock  of 
the  company  stood  in  the  name  of  John  F.  Ehlen  and  Ben- 
jamin F.  Newcomer,  trustees,  and  on  that  day  the  certifi- 
cate was  surrendered  with  an  indorsement  for  its  transfer  to 
John  F.  Ehlen,  trustee,  but  without  any  declaration  of  the 
trust  or  designation  of  the  character  of  trust  under  which  the 
stock  was  to  be  held,  and  that  a  new  certificate  therefor  wa» 
issued,  and  that  on  the  22d  of  January,  1879,  the  same  stock 
was  transferred  to  Frank  Ehlen  by  John  F.  Ehlen,  trustee. 
The  company  denies  that  it  had  any  knowledge  of  the  trans- 
fer being  made  without  legal  sanction  or  in  violation  of  the 
terms  of  John  H.  Ehlen's  will,  and  further  claims  in  the  an- 
swer that  there  was  not  anything  to  show  or  put  it  upon  in- 
quiry that  the  trustee,  John  F.  Ehlen,  did  not  have  authority 
to  make  the  transfer.  It  denies  that  so  far  as  the  insurance 
company  respondent  is  concerned  the  transfer  was  made  in 
fraud  of  the  cestuis  que  trust. 

The  mayor  and  city  council  by  their  answer  admit  that  the 
executors  of  John  H.  Ehlen  were,  on  the  5th  of  April,  1878, 
holders  of  the  city  stock  mentioned  in  the  bill,  which  was 
transferred  on  their  books  on  that  day  to  John  F.  Ehlen, 
trustee,  and  that  on  the  8th  of  April,  1878,  the  same  was 
transferred  on  their  books  to  Frank  Ehlen;  but  they  deny  that 
they  had  any  knowledge  of  the  will  or  its  trusts,  or  anything 
to  put  them  on  inquiry  about  the  same,  and  deny  that  they 
are  in  any  way  liable  to  make  good  the  misapplication  of  the 
trust  property  by  John  F.  Ehlen,  the  trustee.  The  Baltimore 
Fire  Insurance  Company  and  the  mayor  and  city  council  of 
Baltimore  defend  separately,  but  the  counsel  for  each  of  those 
respondents  relies  upon  the  decision  of  this  court  in  Albert  v. 
Savings  Bank,  2  Md.  159,  as  fully  establishing  that  there  was 
nothing  in  this  case  to  put  them  upon  inquiry,  contending 
that  the  facts  of  that  case  are  precisely  analogous  to  this,  and 
that  decision  must  control  the  decision  in  this  case.     No  other 
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authority  has  been  cited  to  sustain  their  view  of  non-liability, 
and  after  careful  search  we  think  no  other  can  be  found,  in  or 
out  of  the  Ptate,  tending  to  sustain  their  contention. 

So  far  as  the  mayor  and  city  council  are  concerned,  we  tliink 
their  case  bears  little  resemblance  to  the  case  of  Albert,  in  2 
Maryland.  It  is,  however,  exactly  analogous,  in  its  facts,  to 
the  case  of  Stewart  v.  Firemanh  Ins.  Co.,  53  Md.  565,  wliero 
the  fire  insurance  company  was  held  liable  for  the  unauthor- 
ized transfer  of  stock  by  a  trustee  on  the  books  of  the  com- 
pany. In  that  case  there  was  a  will  by  which  certain  stocks  iu 
the  fire  insurance  company  passed,  under  a  residuary  clause  of 
tlie  will,  to  trustees,  in  trust  for  testator's  grandson  for  life,  with 
contingent  limitations  over.  The  trustees,  with  the  approval 
of  the  insurance  company,  transferred  portions  of  these 
stocks,  and  converted  them  to  their  own  use-,  in  breach  of  their 
trust.  They  were  removed,  and  Duffy  and  Stewart  were  ap- 
pointed trustees  in  their  stead,  and  sued  the  Fireman's  Insur- 
ance Company,  with  others,  for  the  stock  improperly  assigned 
and  converted  by  the  trustees,  who  were  removed  for  their 
breaches  of  trust.  Precisely  the  same  defense  was  set  up  thero 
as  is  set  up  here,  and  Albert's  case,  in  2  Maryland,  was  also 
relied  on;  but  the  court  very  properly  distinguislied  it  from 
Albert's  case,  and  held  the  company  negligent  in  allowing  the 
transfers  and  perfecting  them,  when  it  had  enough  to  put  it 
on  inquiry  as  to  the  nature  of  the  trust  and  failed  to  make 
such  inquiry,  and  consequently  liable.  In  that  case  the  stock 
stood  on  the  books  of  the  company  in  the  name  of  the  ori- 
ginal owner  until  the  transfers  were  made  by  the  executors; 
and  the  court  notes  the  difference  between  that  case,  in  that 
regard,  and  Albert's  case,  where  the  stock  never  did  stand  on 
the  books  in  the  name  of  the  testator,  but  were  purchased  by 
the  executors  after  the  death  of  the  testator. 

In  Stewart's  case,  53  Md.  575,  the  court  says:  "The  fact 
that  Simms  and  Tyson,  in  making  these  transfers,  professed 
to  act  as  executors  of  Johnson,  the  deceased  stockholder,  gave 
the  company  or  its  officers,  to  whom  superintendence  of  trans- 
fers was  committed,  actual  notice  that  Johnson  left  a  will 
which  was  open  to  inspection  upon  the  public  records,  and 
made  the  company  chargeable  to  the  same  extent  as  if  sucU 
officers  had  actually  read  it,  and  thereby  made  themselves 
acquainted  with  its  contents.  The  company,  therefore,  must 
be  dealt  with  as  if  it  had  actual  knowledge  of  the  provisiona 
of  that  will  at  the  time  the  first  transfer  was  proposed  to  be 


472  Mahbuky  v.  Ehlen.  [Maryland, 

made.  This  proposition  was  expressly  decided  by  Chief  Jus- 
tice Taney  in  the  case  of  Lowry  v.  Commercial  and  Farmers' 
Bank,  Taney,  310."  This  decision  by  Judge  Taney  has  been 
adopted  throughout  the  country  now  as  the  law,  and  is  the 
leading  case  on  the  subject.  Applying  its  principles  and  the 
reasoning  of  the  court  in  the  case  of  Stewart,  we  cannoi  see 
how  the  mayor  and  city  council  can  escape  liability  in  this 
case.  The  stock  in  this  case  was  the  stock  of  the  testator, 
and  stood  on  the  city's  books  in  the  testator's  name  when 
he  died.  It  is  admitted  in  the  answer  that  the  executors 
of  the  testator  made  the  assignment  of  the  stock  to  John  F. 
Ehlen,  as  trustee,  on  the  fifth  day  of  April,  1878,  and  that 
three  days  afterwards  John  F.  Ehlen,  trustee,  transferred  the 
same  stock  of  Frank  Ehlen.  Now,  according  to  the  doctrine 
of  Lowry  v.  Commercial  and  Farmers^  Bank,  Taney,  310,  so  un- 
equivocally adopted  and  pronounced  in  Stewart  v.  Fireman^s 
Ins.  Co.,  53  Md.  575,  576,  the  city's  officers  were  notified  of  a 
will  of  which  John  F.  Ehlen  and  Benjamin  F.  Newcomer  were 
the  executors,  and  by  referring  to  the  same,  which  was  of  rec- 
ord, they  would  have  learned  by  what  authority  and  for  what 
purpose  the  assignment  was  made  to  John  F.  Ehlen  as  trustee, 
and  would  have  learned  that  he  could  not  assign  that  stock 
as  he  did,  without  an  order  of  court,  without  committing  a 
breach  of  trust;  and  if  they  failed  to  make  the  proper  inquiry 
and  examination,  it  was  their  own  fault,  and  they  must  bear 
the  consequences  of  their  negligence,  and  must  be  treated  as 
having  full  knowledge  of  all  the  circumstances  of  the  case. 
It  is  true,  the  last  assignment  was  only  subscribed  "John  F. 
Ehlen,  trustee,"  and  it  is  contended  that  was  not,  of  itself, 
under  Albert's  case,  sufficient  to  put  the  city  on  notice.  The 
effect  of  the  simple  addition  of  "trustee"  to  the  signature  of 
assignor  will  be  considered  hereafter  in  this  opinion,  but  for 
the  purposes  of  the  case  against  the  mayor  and  city  council,  it 
is  unnecessary  to  consider  it.  The  assignment  by  the  ex- 
ecutors to  John  F.  Ehlen,  trustee,  and  by  him  to  Frank,  were 
80  nearly  contemporaneous  that  it  would  be  most  unreason- 
able to  hold  that  the  city  was  not  affected  with  knowledge  of 
the  source  of  John  F.  Ehlen's  title  as  trustee,  which  the  city's 
officers  had  only  approved  three  days  before.  So  far  as  the 
case  against  the  city  is  concerned,  we  are  unable  to  distinguish 
it,  in  any  particular,  from  the  case  of  Stewart,  and  think  that 
case  fully  establishes  the  city's  liability. 

There  is   more   plausibility  and   force  in   the   contentioa 
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made  on  the  behalf  of  the  Baltimore  Fire  Insurance  Com- 
pany that  their  case  falls  within  the  ruling  in  Albert's  case,  in 
2  Maryland;  but  a  careful  consideration  and  examination  of 
the  facts  reveal  such  differences  between  Albert's  case  and  this, 
that  we  cannot  deny  the  liability  of  the  fire  insurance  com- 
pany on  the  strength  of  that  case.  In  that  case  the  stock 
involved  never  stood  on  the  books  of  the  company  as  the 
property  of  the  testator  in  his  lifetime.  Here  it  was  the  tes- 
tator's property,  and  stood  in  his  name,  at  his  death,  on  the 
books  of  the  company.  When  the  transfer  made  by  the  ex- 
ecutors in  Albert's  case  was  made,  the  assignment  by  the 
executor  might  be  presumed  to  be  rightful  by  reason  of  his 
general  power  over  the  estate,  for  the  act  of  1843,  chapter  304, 
had  not  been  passed.  That  act  declared  that  no  title  should 
pass  where  the  executor  disposed  of  property  without  an  order 
of  the  orphans'  court  first  had  and  obtained.  Section  274  of 
article  93  of  the  code  of  1860  makes  that  provision,  and  was 
the  law  when  the  transfers  here  involved  were  made;  and  the 
law  still  is,  under  section  276  of  article  93  of  the  present  code, 
that  such  sale,  without  the  previous  order  of  the  orphans' 
court,  is  void.  Judge  Taney,  in  Lowry's  case,  already  cited, 
which  grew  out  of  the  same  will  as  did  Albert's  case,  adverts 
to  the  fact  that  the  act  of  1843,  chapter  304,  had  not  then  been 
passed,  so  as  to  make  the  act  of  the  executor  subject  to  sus- 
picion and  question.  If  the  authority  of  Albert's  case  is  to  be 
regarded  as  still  binding,  and  unshaken  by  subsequent  decis- 
ions in  the  state,  still  we  think  the  distinctions  we  have  no- 
ticed are  suflBcient  to  withdraw  this  case  from  its  control. 
The  modern  doctrine  in  respect  to  what  constitutes  notice  in 
such  cases,  and  that  which  obtains  everywhere,  is  so  much 
broader  in  its  reach  than  that  which  is  found  in  Albert's  case, 
that  to  keep  in  harmony  with  the  decisions  and  law  as  re- 
ceived elsewhere,  we  do  not  think  the  case  of  Albert,  in  2 
Maryland,  should  be  followed  in  any  case  which  is  not  pre- 
cisely analogous  in  all  its  facts. 

As  this  court  has  approved  the  case  of  Shaw  v.  Spencer,  100 
Mass.  382,  97  Am.  Dec.  107, 1  Am.  Rep,  115,  in  Third  National 
Bank  of  Baltimore  v.  Lange,  51  Md.  144,  34  Am.  Rep.  304, 
and  again  in  Sioift  v.  Williams,  68  Md.  255,  256,  where  the 
court  followed  Shaw  v.  Spencer,  100  Mass.  382,  97  Am.  Dec. 
107,  1  Am.  Rep.  115,  and  held  that  the  addition  of  the  word 
*"  trustee  "  was  notice  of  a  trust,  which  called  for  inquiry  and 
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examination,  it  is  very  certain  that  Albert's  case  cannot  be 
followed  except  in  a  case  exactly  analogous  in  its  facts. 

In  the  case  of  Shaw  v.  Spencer,  100  Mass.  382,  97  Am.  Dec. 
107,  1  Am.  Rep.  115,  it  was  stock  which  was  sold  by  the 
trustee,  with  the  addition  of  the  word  "trustee"  to  his  signa- 
ture to  the  transfer.  In  Lowry's  case,  Judge  Taney  says  the 
corporation  is  the  custodian  of  the  stock,  and  clothed  with 
powers  to  protect  all  persons  interested  from  unauthorized 
transfers;  and  that  it  is  the  duty  of  the  corporation  to  exercise 
diligence  in  the  discharge  of  its  trust,  to  see  that  unauthorized 
transfers  are  not  made  to  the  prejudice  of  cestuis  que  trust. 
This  doctrine  so  fully  obtains  that  Cook  on  Stock  and  Stock- 
holders, section  399,  lays  it  down  as  text-book  law  that  if  the 
corporation  neglects  its  duty  in  this  regard,  it  becomes  liable 
for  the  breach  of  trust  which  may  be  committed. 

A  trustee  presumptively  holds  trust  property  for  adminis- 
tration, and  not  for  sale:  Jaudon  v.  National  City  Bank,  & 
Blatch.  430.  In  Duncan  v.  Jaudon,  15  Wall.  165,  in  affirming 
this  decision  of  Judge  Blatchford,  the  supreme  court  says  the 
party  taking  such  stock  in  pledge  deals  with  it  at  his  peril,  for 
there  is  no  presumption  of  a  right  to  sell  it.  There  being  no 
presumption  of  the  right  to  sell,  a  corporation  ought  to  be  held 
affected  with  notice  that  a  trustee  is  probably  violating  his 
trust  when  he  attempts  to  sell  trust  property  known  to  the 
corporation  to  be  such,  without  the  production  of  authority  for 
making  the  transfer. 

In  the  case  of  the  Baltimore  Fire  Insurance  Company  it  is 
admitted  by  agreement  made  part  of  the  record  that  on  the 
11th  of  January,  1865,  there  were  416  shares  of  the  stock  of 
the  company  standing  in  the  name  of  John  H.  Ehlen;  and 
that  on  that  day  the  executors  of  John  H.  Ehlen  transferred 
them  on  the  books  of  the  company  to  themselves  as  trustees. 
On  the  20th  of  July,  1878,  fifty-two  of  these  shares  were  trans- 
ferred by  the  executors,  John  F.  Ehlen  and  Benjamin  F. 
Newcomer,  to  John  F.  Ehlen,  trustee;  and  on  the  22d  of  the 
succeeding  January,  1879,  fifty-two  shares  were  transferred  by 
John  F.  Ehlen,  trustee,  to  his  son  Frank  Ehlen.  Others  of 
the  416  shares  were  transferred  to  other  parties;  but  in  thi& 
case  we  have  only  to  do  with  the  fifty-two  shares  thus  trans- 
ferred to  Frank  Ehlen. 

In  this  state  of  facts  the  fire  insurance  company  contends 
there  was  nothing  disclosed  which  gave  the  company  notice  of 
the  character  of  the  trust,  and  there  was  nothing  putting  upon 
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inquiry  so  as  to  affect  the  company  with  constructive  notice. 
Counsel  relied  on  the  length  of  time  which  had  elapsed  from 
the  change  on  the  books  from  the  testator's  name  to  the 
executors  as  trustees,  and  from  them  as  trustees  to  John  F. 
Ehlen  as  trustee,  and  insisted  that  there  was  no  source  of  in- 
formation indicated  but  the  trustee,  and  if  they  had  applied 
to  him,  they  probably  would  have  received  answer  that  the 
stocks  were  really  his.  This  view  cannot  be  tenable.  The 
history  of  the  transaction  was  before  the  company  on  its 
books.  It  had  notice  by  its  books  that  the  stock  was  origi- 
nally the  property  of  a  person  who  had  made  a  will,  for  exec- 
utors made  a  transfer  of  the  stock  to  themselves  as  trustees. 
By  what  authority  that  was  done  according  to  Lowry's  case 
and  Stewart's  case,  the  company  was  bound  to  have  under- 
stood before  allowing  the  transfer.  Being  once  informed  of 
the  will  and  its  provisions  affecting  that  stock,  that  knowledge 
continued  all  the  way  down,  and  the  company  was  bound  to 
see  that  the  trust  property  in  their  custody  was  protected  and 
was  not  misappropriated.  Having  failed  to  do  its  duty,  and 
allowed  the  stock  to  be  improperly  assigned  away  and  wasted, 
which  could  not  have  been  done  without  the  company's  co- 
operation, the  company  is  bound  to  make  good  the  loss. 

The  remaining  question  in  the  case  is  to  what  extent  the 
plaintiff  sliall  be  allowed  to  recover.  All  the  cestuis  que  trusty 
except  one  infant,  Blanche  Ehlen,  have  assigned  their  inter- 
ests to  their  father,  ratifying  his  acts  as  trustee;  and  the  ap- 
pellees insist  that  in  no  event  can  recovery  be  had  except  to 
the  extent  of  Blanche  Ehlen's  interest,  which  they  say  is  only 
one  fifth  of  the  stock  misapplied,  on  the  ground  that  the  re- 
lease of  John  F.  Ehlen  inures  to  them.  To  a  certain  extent 
this  is  true;  but  the  full  effect  of  that  release  and  assignment 
is  not  yet  known,  and  the  relief  as  to  it  cannot  yet  be  accorded 
to  the  appellees.  The  trust,  by  the  will,  was  constituted  for 
the  benefit  of  the  children  of  John  F.  Ehlen  now  living  or  that 
may  hereafter  be  born.  There  is  no  restriction  to  the  chil- 
dren ot  any  particular  wife.  He  is  still  living,  and  we  cannot 
assume  other  children  may  not  come  into  being  who  shall  be 
entitled  to  share  in  the  fund.  Until  John  F.  Ehlen's  death 
the  fund  must  remain  undivided,  but  on  his  death  the  re- 
spondents would  be  entitled  to  have  restored  to  them  such 
shares  thereof  as  would  not  belong  to  Blanche  Ehlen  or  other 
children  that  may  possibly  become  participants  in  the  trust, 
but  who  are  not  now  in  being.     The  appellees  will  be  entitled 
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ultimately  to  be  subrogated  to  the  shares  of  those  who  have 
released.  Until  such  time  as  division  of  the  fund  may  be 
had,  it  must  remain  as  an  entirety,  and  then  division  must 
be  made  in  strict  conformity  to  the  will.  The  theory  of  the 
appellant,  that  the  infant  Blanche  must,  in  the  division,  be 
allowed  her  share  of  the  whole  trust  estate  out  of  this  portion 
of  it,  cannot  be  assented  to.  That  would  be  making  these  ap- 
pellees bear  the  consequences  of  breaches  of  trust  in  which 
they  had  no  participation,  and  is  too  grossly  inequitable  to 
be  thought  of. 

For  the  reasons  we  have  assigned,  the  decree  dismissing  the 
appellant's  bill  will  be  reversed,  and  the  cause  will  be  re- 
manded to  the  end  that  a  decree  may  be  passed  in  conform- 
ity with  the  views  we  have  expressed  in  this  opinion;  that  is 
to  say,  that  a  decree  may  be  passed  directing  the  mayor 
and  city  council  of  Baltimore  and  the  Baltimore  Fire  Insur- 
ance Company  to  pay  the  respective  sums  due  the  trust  from 
them  by  reason  of  the  transfers  of  stock  to  which  they  have 
respectively  assented;  and  that  the  same  may  be  held  by 
the  plaintiff  as  trustee  during  the  life  of  John  F.  Ehlen, 
and  at  his  death  for  division  according  to  the  principles  we 
have  expressed.  _____ 

Corporations  —  Transfers  or  Stock. — The  corporation  is  responsible 
for  unauthorized  transfers  of  corporate  stock:  Tafft  v.  Presidio  S.  R.  Co.,  84 
Cal.  131;  18  Am.  St.  Rep.  166.  A  transfer  upon  the  corporation's  books  of 
Btock,  in  the  absence  of  the  original  certificate,  is  made  by  the  corporation 
at  its  own  peril:  Supply  Ditch  Co.  v.  EUioU,  10  CoL  327;  3  Am.  St.  Rep.  586. 

Corporations  —  Certificates  in  the  Name  of  a  "Trustke." — The  word 
"trustee,"  appearing  in  certificates  of  corporate  stock,  puts  persons  upon  in« 
qniry:  Fisher  v.  Brown,  104  Mass.  259;  Loring  v.  Salisbury,  125  Mass.  138. 
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[72  Maeylamd,  359.] 
No  Answer  to  a  Scire  Facias  will  be  Sustained,  if  it  states  matter* 

which  would  have  constituted  a  defense  to  the  original  action. 
Judgment  against  a  Married  Woman  is  not  Void,  and  therefore,  to  a  scire 
facias  based  upon  an  unconditional  judgment,  it  is  not  sufficient  to  plead 
that  the  defendant,  at  the  time  of  its  recovery,  and  of  the  execution  of 
the  obligation  on  which  it  was  founded,  was  a  married  womaa 

Frederick  F.  McComas^  for  the  appellant. 

J.  Clarence  Lane  and  Henry  H.  Keedy,  for  the  appellees. 
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Briscoe,  J.  The  appallant  in  this  case,  Catharine  A. 
Shupp,  executed  a  promissory  note  on  the  twenty-fifth  day  of 
June,  1877,  to  the  appellees  for  the  sum  of  $350;  and  on  the 
twenty-seventh  day  of  June  of  the  same  year  a  judgment  by 
confession  for  the  amount  of  the  debt  and  interest  was  en- 
tered, according  to  the  written  assent  and  agreement  of  the 
plaintiffs  and  defendant.  There  was  no  effort  made  to  enforce 
the  payment  of  this  judgment  until  the  twenty-fourth  day  of 
September,  1888,  more  than  eleven  years  after  its  rendition, 
when  a  scire  facias  was  issued  by  order  of  the  plaintiflfs.  To 
the  scire  facias  the  defendant  pleaded  her  coverture;  that  at 
at  the  time  of  the  execution  of  the  obligation  and  of  the  re- 
covery of  the  judgment  she  was  a  married  woman;  and  that 
her  husband  was  not  joined  in  the  suit. 

The  appellees  then  filed  three  replications,  alleging,  —  1. 
That  although  being  a  married  woman  at  the  time  of  the  exe- 
cution of  the  note  upon  which  judgment  was  rendered,  she 
was  living  apart  from  her  husband,  under  articles  of  sepa- 
ration; 2.  That  the  debt  for  which  said  note  was  given 
was  contracted  by  her  in  and  about  her  own  business  and 
trade,  in  which  she  was  engaged  apart  from  her  husband;  and 
3.  That  she  was  engaged  in  business  dealings  with  the  plain- 
tififs  on  her  own  behalf,  as  &feme  sole  trader,  and  that  the  said 
note  in  this  case  was  part  of  said  dealings.  The  defendant 
demurred.  The  court  sustained  the  demurrer  to  the  first  rep- 
lication, and  overruled  it  as  to  the  second  and  third. 

There  were  four  prayers  offered  at  the  trial;  the  first,  asking 
the  court  to  instruct  the  jury  that  the  plaintiffs  are  not  en- 
titled to  recover  against  the  defendant  as  a  married  woman, 
nor  to  have  the  judgment  fiat,  was  rejected.  The  defendant 
excepted  to  the  rejection  of  this  prayer;  and  the  verdict  be- 
ing for  the  plaintiffs,  the  defendant  appealed. 

This  case  being  before  the  court  upon  demurrer,  the  only 
question  presented  on  the  appeal  necessary  for  us  to  consider 
is,  whether  it  was  competent,  under  the  pleadings,  for  the  ap- 
pellant to  interpose  the  plea  of  coverture  to  the  writ  of  scire 
facias  issued  on  an  absolute  unconditional  judgment. 

The  law  is  well  settled  that  in  answer  to  a  scire  facias  the 
defendant  cannot  set  up  any  matter  which  might  have  been 
relied  on  as  a  defense  to  the  original  action;  otherwise  there 
would  be  no  end  to  litigation:  Downey  v.  Forrester,  35  Md. 
118;  Foster  on  Scire  Facias  (L.  L.),  353. 

The  scire  facias  in  this  case  sets  forth  an  unconditional 
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judgment,  and  there  is  nothing  upon  the  face  of  the  origuial 
proceedings,  or  the  writ  itself,  which  discloses  the  fact  of  cov- 
erture. To  allow  similar  pleas  would  destroy  the  certainty 
and  finality  with  which  judgments  are  now  accepted  in  this 
state. 

It  was  held  in  the  case  of  Conlyn  v.  Parker,  113  Pa.  St.  29, 
that  the  plea  of  coverture  to  a  scire  facias  to  revive  and  con- 
tinue the  lien  of  a  judgment  entered  on  the  warrant  of  attor- 
ney in  the  bond  of  a  married  woman  is  not  a  denial  of  the 
existence  of  the  judgment  on  which  the  scire  facias  issued,  nor 
an  averment  of  the  satisfaction  or  the  discharge  thereof;  that 
it  is  an  inappropriate  plea,  and  insuflBcient  to  prevent  the  en- 
try of  judgment,  and  it  is  not  error  for  the  court  to  strike  it 
off.  There  was  nothing  on  the  record  in  that  case,  either  of 
the  original  or  of  the  revived  judgment,  to  show  the  coverture 
of  the  defendant. 

The  case  of  Griffith  v.  Clarke^  18  Md.  457,  relied  on  by  the 
appellant,  has  no  application  to  this  case  under  its  present 
pleadings.  That  case  was  on  motion  to  dissolve  an  injunction 
granted  in  equity  to  restrain  an  execution  issued  on  a  judg- 
ment which  had  been  rendered  upon  a  joint  note  of  husj^and 
and  wife.  The  judgment  in  that  case  was  rendered  in  1858. 
Since  that  decision,  however,  there  have  been  many  changes 
by  acts  of  assembly  in  this  state  in  reference  to  the  rights 
and  liabilities  of  married  women,  and  the  law  has  been  mate- 
rially modified  by  this  legislation  since  that  case:  Ahem  v. 
Finkf  64  Md.  161.  In  the  case  at  bar,  the  judgment  is  valid 
on  its  face,  it  not  appearing  in  the  record  that  the  defendant 
was  a  married  woman,  the  presumption  being  that  the  cause 
of  action  was  founded  upon  a  contract  which  she  was  compe- 
tent to  make,  under  the  recent  legislation  in  this  state.  The 
demurrer  filed  in  this  case  brings  the  entire  pleadings  under 
review,  and  as  the  plea  of  coverture  was  insufficient  in  law, 
the  demurrer  mounts  to  the  first  error  in  pleading,  and  it 
follows  that  the  judgment  should  have  been  entered  for  the 
plaintiffs  upon  demurrer,  it  being  th«  established  rule,  upon 
a  demurrer,  that  the  court,  notwithstanding  there  may  be  a 
defect  in  the  pleading  demurred  to,  will  give  judgment  against 
the  party  whose  pleading  is  first  defective  in  substance:  Osce- 
ola  etc.  Tribe  v.  Schmidt,  57  Md.  98. 

We  do  not  by  this  decision  mean  to  embrace  a  case  where 
the  original  judgment  was  null  and  void,  though  the  judgment 
in  this  case  would  not  necessarily  be  void,  even  supposing  the 
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defendant  was  a  married  woman,  becaupe  under  our  statutes, 
under  some  circumstances,  judgments  against  married  women 
are  valid  and  binding:  Loweknrnp  v.  Koechling,  64  Md.  95. 
The  liability  in  this  case  occurring  since  the  recent  provisions 
of  the  law  upon  the  subject,  the  presumption  is,  that  said  judg- 
ment is  valid,  nothing  appearing  upon  the  original  judgment 
or  the  revived  judgment  showing  her  coverture. 
The  judgment,  for  these  reasons,  will  be  affirmed. 


SciRB  Facias  —  DEPBMSsa.  —  As  to  what  defenses  may  and  what  may  not 
be  a  made  to  a  adre/adoM,  see  note  to  Frieraon  v.  Harris,  94  Am.  Dec  238- 
242. 

Married  Women,  Judgments  aqainst. — The  general  rule  is,  that  mar- 
ried women  are  within  the  jurisdiction  of  the  courts,  and  judgments  against 
them  are  valid:  Note  to  WliiU  v.  Lumber  Co.,  6  Am.  St.  Rep.  653;  Parson* 
T.  Spencer,  83  Ky.  305. 


American   District    Telegraph  Co.  v,  Walkur. 

[72  Maryland,  454.] 

LiABiLiTT,  Limitation  or.  — Where  a  corporation  engaged  in  the  business 
of  furnishing  messenger-boys  to  perform  various  services  was  in  the 
habit  of  limiting  the  extent  of  the  damages  to  which  it  might  become 
answerable  in  the  course  of  its  services,  and  the  condition  prescribing 
such  limitation  was  printed  at  the  foot  of  its  blank  delivery  tags,  it  was 
held  that  evidence  of  the  limitation  was  rightfully  excluded,  where  there 
was  no  evidence  of  any  contract,  by  tags  or  otherwise,  containing  any 
limitation  of  liability. 

Ah  Aokeemest  to  Carry  or  Deliver  Property  »or  a  Reward,  made 
by  one  who  is  not  a  common  carrier,  creates  the  duty  to  exercise  reason- 
able care,  but  does  not  impose  a  liability  on  him  for  losses  not  occasioned 
by  the  ordinary  negligence  of  himself  or  his  servants. 

Mbssknoer-boy,  Neoligbnck  op. — If  a  corporation,  engaged  in  supplying 
messenger- boys  to  perform  various  services,  on  being  asked  for  a  boy 
competent  to  drive  a  pair  of  horses  to  a  stable,  sends  a  boy  to  take  charge 
of  them,  who  undertakes  to  drive  them  to  the  stable,  but  through  his 
negligence  or  want  of  skill  they  run  away,  causing  damage  to  them- 
selves and  the  vehicle  to  which  they  were  attached,  the  corporation  is 
answerable  for  the  damages  thus  occasioned. 

Bailee's  Right  to  Retoter  Damages.  —  The  hirer  of  a  Tehicle  is  entitled 
to  recover  for  injuries  thereto  resulting  from  the  negligence  of  another 
in  whose  custody  the  hirer  placed  it,  becaoa*  the  latter  is  answerable  to 
the  general  owner. 

D.  K.  Este  Fisher,  for  the  appellant. 

John  V.  L.  Findlay,  for  the  appellee. 

Alvey,  C.  J.     This   action  was   brought    by  the   appellee 
against  the  appellant  to  recover  for  injury  to  a  pair  of  horses, 
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and  to  a  surrey  wagon,  a  vehicle  to  which  the  horses  were  at- 
tached at  the  time  of  the  accident.  The  question  is,  whether 
the  defendant  is  responsible  for  the  consequences  of  the  acci- 
dent. 

The  defendant  is  a  corporation,  and  it  appears  that  it  holds 
itself  out  for  the  undertaking  of  the  performance  of  various 
services,  such  as  the  carriage  of  parcels,  messages,  and  other 
errands  and  commissions,  upon  call  at  district  stations  in  the- 
city.  The  corporate  name  of  the  defendant  would  not  appear 
to  indicate  very  clearly  the  nature  of  the  duties  that  it  as- 
sumes to  perform. 

It  appears  that  the  plaintiff  was  the  owner  of  a  pair  of  valu- 
able horses,  which  he  kept  at  Little's  livery-stable,  on  Howard 
Street;  and  having  the  horses  hitched  to  a  surrey  wagon  hired 
of  the  proprietor  of  the  livery-stable,  for  a  drive  in  the  country^ 
upon  his  return  he  and  his  companions  stopped  at  a  restau- 
rant on  the  corner  of  Calvert  and  German  streets;  and  desir- 
ing to  have  the  horses  and  vehicle  taken  to  the  livery-stable^ 
he  wont  to  the  nearest  district  office  of  the  defendant  and 
asked  for  a  boy  competent  to  drive  a  pair  of  horses  to  Little's 
stable,  on  Howard  Street,  and  paid  the  customary  charge  for  a 
messenger  service.  The  manager  of  the  office  responded,  and 
sent  a  boy  to  take  the  team,  but  on  seeing  the  horses  and  be- 
ing asked  if  he  could  drive,  the  boy  said  he  could  not  drive  a 
double  team,  and  thereupon  he  was  sent  back  to  the  office  by 
the  plaintiff,  and  the  latter  then  determined  to  wait  for  the 
driver  from  the  stable;  but  before  such  driver  arrived,  another 
boy  from  the  defendant's  office  called  to  take  the  team,  who 
said,  in  answer  to  an  inquiry,  that  he  had  driven  a  double 
team  before;  and  the  plaintiflf  gave  the  horses  and  vehicle  ir> 
charge  of  the  boy,  and  gave  him  direction  as  to  the  cour?o 
he  should  take  to  get  to  the  stable  in  order  best  to  avoid 
crowded  streets.  The  boy  started  off  with  the  team,  but  on 
the  way  to  the  stable,  the  horses  ran  off,  threw  out  the  boy, 
broke  up  the  vehicle,  and  one  of  the  horses  was  so  seriously 
injured  that  he  had  to  be  shot,  and  the  other  horse  was  ren- 
dered unsafe  to  drive.  There  was  evidence  given  tending  to- 
show  that  the  running  away  of  the  horses  was  caused  by  the 
negligent  or  unskillful  driving  of  the  boy.  It  would  appear 
that  the  furnishing  of  boys  to  drive  teams  for  customers  was- 
part  of  the  ordinary  business  of  the  defendant;  for  Little,  the 
keeper  of  the  livery-stable,  testified  that  the  defendant  had  a. 
call-box  in  his  stable, and  that  he  frequently  called  messenger- 
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boys  of  the  defendant  to  drive  teams,  and  they  were  supplied, 
and  that  he  settled  for  such  service  monthly. 

There  was  evidence  offered  by  the  defendant  for  the  purpose 
of  proving  previous  knowledge  on  the  part  of  the  plaintiff  of  a 
limitation  as  to  the  extent  of  damages  for  which  the  defend- 
ant would  contract  to  be  answerable  for  any  injury  that  might 
be  sustained  in  the  course  of  its  service.  Such  condition  was 
printed  at  the  foot  of  its  blank  delivery  tickets.  But  it  was 
not  shown  that  there  was  any  contract  in  this  case,  by  ticket 
or  otherwise,  containing  any  such  limitation  of  liability,  and 
the  evidence  offered  was  therefore  rejected,  and  we  think  prop- 
erly so. 

Upon  the  whole  evidence,  the  court  instructed  the  jury,  upon 
request  of  the  plaintiff,  that  if  they  found  from  the  evidence 
that  the  defendant  undertook,  for  a  reward,  to  deliver  the  team 
of  horses  and  vehicle,  as  described  in  the  evidence,  to  a  per- 
son designated  by  the  plaintiff,  and  in  the  course  of  this 
undertaking  intrusted  the  driving  of  the  team  to  one  who,  by 
his  negligence,  permitted  the  horses  to  run  away,  whereby  the 
plaintiff  suffered  damage,  then  the  plaintiff  was  entitled  to 
recover,  and  the  jury  should  allow  such  damages  as  they 
might  find,  from  the  evidence,  the  plaintiff  suffered  by  reason 
of  the  defendant's  default  in  the  premises. 

The  defendant  offered  six  prayers,  all  of  which  were  rejected 
by  the  court.  He  also  moved  the  court  to  exclude  from  the 
jury  all  the  evidence  on  the  part  of  the  plaintiff  which  related 
to  the  injury  of  the  surrey  wagon,  and  the  expense  incurred 
in  repairing  the  same.  And  to  the  refusal  of  its  prayers,  and 
the  motion  to  exclude  the  evidence,  as  well  as  to  the  instruc- 
tion given  by  the  court  to  the  jury,  the  defendant  excepted. 

This  is  a  case  of  bailment  for  hire;  but  the  defendant  did 
not,  by  its  undertaking,  incur  the  liability  of  a  common  car- 
rier. This  species  of  bailment  is  included  in  what  Lord  Holt, 
in  the  leading  case  of  Coggs  v.  Bernard,  2  Ld.  Raym.  917,  clas- 
sifies as  the  fifth  sort,  viz.,  **  a  delivery  to  carry  or  otherwise 
manage,  for  a  reward  to  be  paid  to  the  bailee,"  and  as  to  which, 
said  Lord  Holt,  the  cases  are  of  two  sorts,  "  either  a  delivery 
to  one  that  exercises  a  public  employment,  or  a  delivery  to  a 
private  person.  First,  if  it  be  to  a  person  of  the  first  sort,  and 
he  is  to  have  a  reward,  he  is  bound  to  answer  for  the  goods  at 
all  events."  But  as  to  the  second  sort  he  says  "  they  are 
bailiffs,  factors,  and  such  like,"  in  which  case  the  bailee  is  only 
bound  to  take  reasonable  carej  and  "  the  true  reason  of  the 
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•  case  is,"  says  the  learned  judge,  "  it  would  be  unreasonable  to 
charge  him  with  a  trust  further  than  the  nature  of  the  thing 
puts  it  in  his  power  to  perforin  it."  And  so  Judge  Story,  in  liis 
work  on  bailments,  section  457,  founding  his  text  principally 
upon  Lord  Holt's  classification,  states  the  same  distinction. 
He  says:  "Every  such  private  person  is  bound  to  ordinary 
diligence,  and  to  a  reasonable  exercise  of  skill;  and  of  couts'; 
he  is  not  responsible  for  any  losses  not  occasioned  by  the 
ordinary  negligence  of  himself  or  his  servants.  He  will  nol, 
therefore,  be  liable  for  any  loss  by  thieves,  or  for  any  taking 
from  him  or  them  by  force,  or  where  the  owner  accompanies 
the  goods  to  take  care  of  them,  and  is  himself  guilty  of  negli- 
gence. This  is  the  general  rule;  and  it  of  course  applies  to  all 
cases  where  he  has  not  assumed  the  character  of  a  common 
carrier,  unless,  indeed,  he  has  expressly,  by  the  terms  of  bis 
contract,  taken  upon  himself  any  such  risk."  The  application  of 
the  principle  of  this  species  of  bailment,  and  the  extent  of  the 
liability  of  the  bailee,  are  well  explained  and  illustrated  by 
the  cases  of  Newton  v.  Pope,  1  Cow.  109;  Brind  v.  Dale,  8  Car. 
&  P.  207;  and  Searle  v.  LavericJc,  L.  R.  9  Q.  B.  122;  and  those 
cases  show  that  if  negligence  or  want  of  skill  in  the  bailee  or 
his  servant  be  the  ground  of  action,  the  onus  of  proof  is  on 
the  plaintiff. 

The  instruction  granted  by  the  court  is  based  exclusively 
upon  the  alleged  negligence  of  the  boy  in  driving  the  horses. 
There  was  evidence  tending  to  prove  such  negligence,  and  we 
perceive  no  error  in  the  instruction.  The  boy  was  furnished 
from  the  defendant's  office  to  take  charge  of  and  to  drive  the 
team  of  horses  to  the  livery-stable,  and  having  assumed  the 
duty  for  a  reward,  the  defendant  was  bound  to  furnish  a  driver 
both  competent  and  careful. 

Nor  do  we  perceive  that  there  was  any  error  committed  by 
the  court  in  refusing  to  exclude  from  the  consideration  of  the 
jury  the  evidence  in  regard  to  the  damage  done  to  the  surrey 
wagon,  and  the  expense  of  its  repair.  It  is  true,  the  plaintiff 
was  not  the  general  owner  of  the  wagon,  but  having  hired  the 
vehicle,  he  was  bailee,  and  as  such  he  had  a  special  property 
in  it,  which  entitled  him  to  recover  for  any  injury  to  it,  as 
against  a  party  without  title.  He  was  answerable  to  the  gen- 
eral owner,  and  was  therefore  entitled  to  recover  of  the  de- 
fendant to  the  full  extent  of  the  injury  to  the  vehicle  caused 
by  the  negligent  act  of  the  defendant's  servant:  Harker  v.  De- 
ment,  9  Gill,  7,  13;  52  Am.  Dec.  670. 
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With  respect  to  the  prayers  offered  by  the  defendant,  we 
think  there  was  no  error  in  rejecting  them.  The  instruction 
actually  given  by  the  court  was  as  favorable  to  the  defendant 
&a  any  that  could  well  have  been  given,  upon  the  facts  of  the 
case,  and  which  instruction  rendered  it  wholly  unnecessary 
to  grant  the  second  and  third  prayers  of  the  defendant;  as  by 
the  instruction  given  the  defendant  was  only  held  to  tliat 
degree  of  care  which  an  ordinary  bailee  for  hire  is  liable. 
And  as  to  the  other  prayers,  clearly,  in  view  of  what  we  have 
«aid  in  regard  to  the  nature  of  the  liability  of  the  defendant, 
there  was  no  error  in  rejecting  them.  The  judgment  must 
therefore  be  aflBrmed.  

Bailee's  Right  to  Recover  Damages.  —  A  bailee  may  recover  damage* 
for  any  injury  to  the  property  bailed,  while  in  his  possession:  Little  v.  Foa- 
tett,  34  Me.  545;  56  Am.  Dec.  671.  The  actual  possession  of  personalty  by  a 
bailee  thereof  will  sustain  an  action  by  him  for  an  injury  thereto:  Laiiig  v. 
kelson,  41  Minn.  521. 

Corporations  —  Liabilixt  for  Neglioknce  ot  Servant. — The  acts  of 
a  servant  of  a  corporation  are  the  acts  of  the  corporation,  when  within  the 
scope  of  their  employment,  and  their  negligence  is  its  negligence:  hUndorf  y. 
SL  Louis,  45  Mo.  94;  100  Am.  Dec.  352;  IlUnoia  C.  B.  R.  Co.  v.  Read,  37  IlL 
484:  87  Am.  Dec.  260,  and  note;  Delta  L.  Co.  v.   Wiilianu,  73  Mich.  87. 

Master  and  Servant  —  Servant's  Negligence  or  Incompetency. — 
As  to  the  liability  of  a  master  or  principal  for  the  negligence  of  his  servant 
or  agent,  see  note  to  Blake  v.  Ferris,  55  Am.  Dec  317-321.  One  agreeing 
to  furnish  a  man  competent  to  drive  a  team  of  horses  is  responsible  for  his 
carelessness  or  incompetency:  Ame$  r.  Jordan,  71  Me.  540;  36  Am.  Rep. 
362. 


Philadelphia,  Wilmington,  and  Baltimore  Eail- 
EOAD  Company  v,  Anderson. 

[72  Mabtland,  519.] 

BuRDKN  or  PBOor.  —  OocuRRSNCE  or  Accident  to  a  Passenger  is  Prima 
Facie  Evidence  of  negligence  on  the  part  of  the  carrier,  thmwing  upon 
it  the  ontu  of  rebutting  the  presumption  by  proof  that  there  was  no  neg- 
ligence. This  can  only  be  done  by  proving  facts  and  circumstances  ex- 
plaining the  cause  of  the  accident,  showing  it  to  have  been  such  as  could 
not  have  been  guarded  against  by  the  utmost  care  and  prudeiice. 

Nxoliqence,  Contributory.  —  A  passenger  is  not  guilty  of  contributory 
negligence,  as  a  matter  of  law,  if  the  train  on  which  he  was  riding  ap- 
proaches a  station,  whose  name  is  called  out,  and  it  stops  for  a  moment, 
and  then  starts  on,  and  he,  believing  the  station  to  have  been  reached, 
and  the  train  to  be  starting  to  leave  it,  steps  from  the  cars,  and  is  struck 
by  a  train  moving  in  the  opposite  direction,  though  if  he  had  looked 
ahead  he  would  have  seen  the  light  of  the  advancing  train,  if  he  got  off 
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at  a  place  where  passengers  were  permitted  to  alight,  and  when  he  knew 
of  a  rule  of  the  corporation  that  an  approaching  train  must  be  stoppedr 
and  not  permitted  to  pass  a  train  discharging  passengers. 
Kkoligence,  Contbibutort.  —  A  Passenger  on  a  Railway  Train  has  th& 
right  to  assume  that  its  rules  will  be  enforced,  and  cannot  be  adjudged, 
guilty  of  contributory  negligence  because  he  relied  upon  their  observ- 
ance, and  omitted  a  precaution  which,  but  for  the  existence  of  the  rules^ 
it  would  have  been  his  duty  to  take. 

William  J.  Jones,  for  the  appellant. 
Albert  Constable,  for  the  appellee. 

Bryan,  J.  Anderson  recovered  a  judgment  against  the  ap- 
pellant, who  was  defendant  below,  for  injuries  received  whilst 
he  was  a  passenger  on  its  railroad.  The  circuit  court  left  it 
to  the  jury  to  find,  on  the  evidence,  whether  the  injuries  were 
caused  by  the  negligence  of  the  defendant,  and  whether  the 
plaintiff's  own  negligence  contributed  to  produce  them.  The 
defendant  contended  that  the  case  ought  not  to  have  been 
submitted  to  the  jury;  that  there  was  no  evidence  of  negli- 
gence on  its  part;  and  that  the  court  ought  to  have  ruled  that 
the  negligence  of  the  plaintiff  directly  contributed  to  the 
injury. 

The  plaintiff  testified  at  the  trial  that  he  was  a  passenger 
in  the  defendant's  cars,  and  that  he  left  Philadelphia  on  the 
night  of  the  11th  of  January,  1889,  having  a  ticket  which  en- 
titled him  to  passage  to  the  city  of  Chester;  that  when  they 
reached  this  place,  "Chester"  was  called  out,  and  the  train 
was  stopped;  that  he  supposed  that  the  train  was  at  the  Ches- 
ter depot;  that  he  got  up  and  started  to  go  out,  and  when  he 
reached  the  platform  the  train  started  again;  that  he  thought 
that  the  train  was  then  leaving  Chester,  and  as  he  did  not 
wish  to  be  carried  to  the  next  station,  he  stepped  ofl",  and  just 
then  the  Philadelphia  and  Washington  express  came  along, 
and  knocked  him  down,  broke  his  leg,  and  crushed  his  foot. 
The  train  in  which  the  plaintiff  was  traveling  was  going  west 
or  south,  and  the  express  train  which  injured  him  was  going 
east  or  north.  It  appears  that  Welsh  Street  is  at  the  east  end 
of  the  station  platform,  and  Market  Street  is  at  the  west  end 
of  it.  The  plaintiff  testified  that  the  train  stopped  at  Welsh 
Street,  but  that  he  thought  at  the  time  it  was  at  Market  Street, 
which  was  at  the  other  end  of  the  platform,  and  that  he  stepped 
off  on  the  left-hand  side  of  the  train;  that  at  Market  Street,  on 
the  right  side  of  the  train,  there  are  safety-gates;  that  on  the 
east  side  of  the  street  they  are  four  feet  nine  inches  from  the 
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cars,  and  on  the  west  side  about  twenty-four  inches  from  them; 
that  the  place  where  he  stepped  off  is  between  the  east  and 
west  bound  tracks,  and  is  called  tlie  six-foot  way,  but  he  liad 
never  measured  the  space,  and  did  not  know  its  exact  width; 
that  there  are  two  platforms  at  Chester  station,  running  the 
whole  distance  from  Welsh  to  Market  streets,  one  of  them  on 
«ach  side  of  the  railroad  tracks.  He  further  testified  that 
when  the  train  slowed  up,  and  the  name  of  "Chester"  was 
oalled  out,  and  the  train  stopped,  he  understood  that  he  was 
at  the  station,  and  that  the  passengers  for  that  station  were  to 
get  oflF;  that  he  was  in  a  hurry  to  get  off,  as  the  train  had 
Btarted,  and  he  thought  that  unless  he  got  off  at  once  he 
would  be  carried  on  to  the  next  station;  that  no  one  called  out 
or  gave  notice  that  the  train  had  not  reached  the  station,  or 
told  the  passengers  to  keep  their  seats,  and  that  he  heard  no 
warning  of  any  kind;  that  the  train  was  moving  very  slowly, 
iind  he  alighted  safely  and  securely  on  his  feet;  that  just  as 
he  got  his  foot  on  the  ground,  he  saw  the  headlight  of  a  loco- 
motive coming  east;  that  he  had  barely  time  to  turn  around, 
when  he  was  struck;  he  was  knocked  down,  but  he  was  not 
on  the  track. 

On  cross-examination  he  testified  that  he  did  not  look  to 
fiee  where  he  was,  because  he  was  so  positive  that  he  was  at 
Chester  depot  or  Market  Street  crossing;  that  if  he  had  looked 
from  the  right  side  of  the  car  forward,  he  supposed  that  he 
would  have  seen  the  lights  there  (that  is,  the  station  lights); 
that  he  supposed  that  he  was  getting  off  very  near  the  middle 
of  Market  Street;  that  he  supposed  that  he  was  safe  in  getting 
off  there;  that  he  had  no  chance  to  look;  that  he  knew  all 
about  the  location  of  the  station.  He  also  testified  that  pas- 
sengers get  on  or  off  the  trains  at  Chester  indifferently,  on 
either  side  of  it,  —  if  they  live  south  of  the  station,  they  gen- 
erally get  off  on  the  left-hand  side;  if  they  live  north  of  the 
station,  they  generally  get  off  on  the  right-hand  side,  —  ex- 
cept ladies,  who  take  the  right-hand  side,  because  the  platform 
oomes  up  higher  on  that  side,  and  the  step  is  shorter;  that 
fully  one  third  of  the  passengers  arriving  at  Chester  from  the 
■east  get  off  on  the  left-hand  side;  that  he  never  knew  or  un- 
derstood that  there  was  any  rule  of  the  company  against  it, 
and  never  heard  of  any  notice  forbidding  it,  or  of  any  protest 
from  any  agent  of  the  company  against  it;  that  he  knew  that 
there  was  a  rule  of  the  defendant  which  forbade  trains  to  pass 
a  station  when  a  train  was  receiving  or  discharging  passen< 
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gers.  There  was  other  evidence  corroborating  the  plaintiff's 
statements  about  the  habit  of  passengers  in  getting  on  or  off 
the  train  on  either  side.  One  of  the  witnesses  says  he  never 
knew  of  any  rule  of  the  defendant  which  forbade  it,  and 
never  saw  or  heard  of  any  notice  to  that  effect.  Another  wit- 
ness, a  policeman,  testified  that  he  had  acted  as  officer  for  the 
defendant  at  the  Chester  depot  when  their  officer  was  absent; 
that  his  practice  was  to  help  passengers  on  and  off  the  trains 
on  either  side,  and  such  was  the  practice  of  the  regular  rail- 
road officer,  and  that  there  was  no  rule  of  defendant,  which  he 
ever  knew  or  heard  of,  that  was  against  leaving  the  cars  on 
the  side  away  from  the  platform.  Rule  112  of  the  defendant 
was  offered  in  evidence,  as  follows:  "A  train  approaching  a 
station  where  a  passenger  train  is  receiving  or  discharging 
passengers  must  be  stopped  before  reaching  the  passenger 
train." 

We  have  not  stated  all  the  evidence,  nor  have  we  stated  it 
in  the  order  in  which  it  was  given  at  the  trial.  But  the  por- 
tions which  we  have  quoted  will  suffice  to  illustrate  the  judg- 
ment which  we  have  formed  on  the  questions  presented  by 
this  record.  Carriers  of  passengers  have  in  their  charge  the- 
lives  and  safety  of  the  persons  whom  they  undertake  to  trans- 
port, and  are  subjected  to  a  responsibility  proportioned  to  the 
gravity  of  the  trust  reposed  in  them.  They  are  bound  to  use 
the  utmost  degree  of  care,  skill,  and  diligence  in  everything^ 
that  concerns  the  safety  of  passengers,  nor  are  their  duties- 
limited  to  the  mere  transportation  of  them.  They  are  bound 
to  provide  safe  and  convenient  modes  of  access  to  their  trains,- 
and  of  departure  from  them.  In  Gaynor  v.  Old  Colony  etc. 
R.  R.  Co.,  100  Mass.  208,  97  Am.  Dec.  96,  it  was  said:  "The- 
plaintiff  was  a  passenger,  and  while  that  relation  existed  the- 
defendants  were  bound  to  exercise  towards  him  the  utmost 
care  and  diligence  in  providing  against  those  injuries  which 
can  be  avoided  by  human  foresight.  He  was  entitled  to  this 
protection  so  long  as  he  conformed  to  the  reasonable  regula- 
tions of  the  company,  not  only  while  in  the  cars,  but  while 
upon  the  premises  of  the  defendants;  and  tliis  requires  of  tlie 
defendants  due  regard  for  the  safety  of  passengers,  as  well  in 
the  location,  construction,  and  arrangement  of  their  station 
buildings,  platforms,  and  means  of  egress,  as  in  their  previous 
transportation."  Vide  also  Baltimore  etc.  R.  R.  Co.  v.  State,  60 
Md.  462,  463.  But  the  degree  of  care  which  is  exacted  of 
these  carriers  is  subject  to  a  reasonable  limitation;  it  is  not 
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the  utmost  and  highest,  absolutely,  but  the  highest  which  is 
consistent  with  the  nature  of  their  business;  and  there  must 
be  a  due  regard  to  its  necessary  requirements.  The  plaintiff 
was  injured  whilst  he  was  a  passenger;  that  is,  during  the 
time  when  he  was  under  the  defendant's  protection;  and  the 
injury  was  inflicted  by  a  train  of  cars  running  on  the  defend- 
ant's track,  and  under  the  control  and  management  of  its 
servants. 

It  seems  to  us  that  under  these  circumstances  the  defendant 
ought  to  be  required  to  show  that  it  used  on  the  occasion  the 
degree  of  care  which  the  law  imposed  upon  it,  and  that  we 
may  apply  to  this  case  the  language  of  the  late  chief  justice 
in  Baltimore  and  Ohio  Railroad  Co.  v.  Worthington,  21  Md.  283; 
83  Am.  Dec.  578:  "The  cases  of  Stokes  v.  Saltonstall,  13  Pet. 
181,  and  Stockton  v.  Frey,  4  Gill,  414,  45  Am.  Dec.  133,  con- 
clusively establish  the  law  that  in  such  case  the  occurrence  of 
the  accident  is  prima  facie  evidence  of  negligence  on  the  part 
of  the  defendants,  throwing  upon  them  the  onus  of  rebutting 
the  presumption  by  proving  there  was  no  negligence.  Of 
course,  that  can  be  done  only  by  proving  the  facts  and  cir- 
cumstances explaining  the  cause  of  the  accident,  showing  it 
to  be  such  as  could  not  have  been  guarded  against  by  the  ut- 
most care  and  diligence;  or  in  other  words,  by  proving,  in  the 
language  of  Chief  Justice  Shaw,  the  *  most  exact  care  and  dil- 
igence, not  only  in  the  management  of  the  trains  and  cars, 
but  also  in  the  structure  and  care  of  the  track,  and  in  all  the 
subsidiary  arrangements  necessary  to  the  safety  of  the  passen- 
gers.' "  But  the  question  still  remains  whether  the  plaintiff, 
by  his  own  negligence,  contributed  to  the  production  of  the 
injury.  Before  we  express  an  opinion  on  this  point,  it  is  fit  to 
take  into  view  the  incidents  of  the  entire  transaction.  As  the 
train  approached  the  city  of  Chester,  it  slowed  up;  the  name 
"  Chester  "  was  then  called  out,  and  the  train  stopped  at  the 
eastern  end  of  the  station  platform;  the  plaintiff  started  to 
leave  the  car  in  which  he  was  traveling,  but  when  he  reached 
the  car  platform  the  train  had  commenced  to  move  on  slowly; 
nevertheless,  he  stepped  from  the  car,  and  was  immediately 
struck  by  a  train  coming  from  the  opposite  direction.  If  he 
had  looked  ahead  before  he  left  the  step  of  the  platform,  he 
would  have  seen  the  light  of  the  advancing  train,  and  could 
have  avoided  the  danger.  It  is  difficult  to  see  why,  after  the 
ppeed  was  slackened,  the  name  of  the  station  was  called  out 
and  the  train  was  stopped,  unless  it  was  intended  that  the 
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passengers  for  that  place  should  alight.  The  passiMigor  wh*i 
should  draw  this  conclusion  cannot  be  considered  as  funnin}; 
an  opinion  which  no  reasonable  man  could  entertain.  The 
evidence  does  not  inform  us  why  the  name  was  called  out,  and 
why  the  train  was  stopped,  unless  this  was  the  purpose;  nor 
does  it  show  why,  after  a  momentary  pause,  it  afterwards 
slowly  proceeded.  If  the  discovery  of  the  approaching  train 
caused  any  change  of  purpose  on  the  part  of  the  conductor,  it 
would  have  been  reasonable  to  communicate  this  change  to 
passengers  whose  safety  might  be  affected  by  it.  If  any  reason 
had  been  made  known  to  the  plaintiff  for  the  stopping  of  the 
train,  and  the  announcement  of  the  name  of  the  station,  we 
would  have  had  more  light  on  the  nature  and  character  of 
his  act.  But  without  some  aid  of  this  kind,  we  are  unable  to 
say  that  the  inference  of  negligence  on  his  part  is  certain  and 
incontrovertible,  and  consequently  we  cannot  declare  it  as  a 
question  of  law:  Cumberland  Valley  R.  R.  Co.  v.  Maugans,  61 
Md.  53;  48  Am.  Rep.  88.  He  made  his  exit  from  the  car  in 
safety,  but  was  immediately  confronted  by  a  great  danger.  If 
he  had  looked  forward,  he  might  have  seen  and  avoided  it. 
But  here  we  must  bear  in  mind  the  circumstances  attending 
his  exit  from  the  cars.  He  was  getting  off  at  a  place  which, 
with  the  knowledge  and  permission  of  the  defendant,  was  ha- 
bitually used  for  this  purpose;  and  he  knew,  moreover,  that 
it  was  the  defendant's  duty  to  use  all  possible  care  to  make 
this  place  safe  for  him.  And  he  knew  that  by  a  special  rule, 
it  had  declared  that  when  his  train  was  discharging  passen- 
gers, an  approaching  train  must  be  stopped,  and  not  be  allowed 
to  reach  it.  Now,  assuming  that  he  supposed  that  he  was  to 
be  discharged  as  a  passenger  at  that  place,  he  would  necessa- 
rily and  unavoidably  infer  that  he  would  be  safe  if  the  railroad 
company  observed  this  rule.  Undoubtedly  he  had  a  right  to 
assume  that  this  rule  would  be  enforced,  and  relying  upon  the 
assurance  guaranteed  by  the  rule,  he  was  dispensed  from  the 
necessity  of  using  the  degree  of  care  ordinarily  required  of 
persons  who  go  on  or  near  railroad  tracks. 

This  was  decided  in  Baltimore  etc.  R.  R.  Co.  v.  State,  60  Md. 
449.  In  that  case  a  passenger  was  killed  at  a  railroad  station, 
while  attempting  to  cross  a  track  on  his  way  from  one  train  to 
another.  The  question  was  on  the  degree  of  care  which  he 
was  bound  to  use.  The  circuit  court  refused  an  instruction, 
prayed  by  the  railroad  company,  to  the  effect  that  if  the  de- 
ceased left  a  place  of  absolute  safety,  and  voluntarily  went  ou 
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the  track  in  order  to  board  a  passenger  train,  and  that  if  by 
the  exercise  of  ordinary  care,  caution,  and  prudence  on  his 
part  he  could  have  known  of  the  danger  of  attempting  to 
■cross  the  track,  or  of  being  on  it  for  any  purpose  at  that  time, 
and  that  if  he  did  not  exercise  such  care,  caution,  and  pru- 
dence, then  he  was  guilty  of  contributory  negligence.  This 
court  decided  that  the  prayer  was  properly  refused.  In  a 
very  clear  and  well-reasoned  opinion,  the  present  chief  justice 
pointed  out  the  distinction  between  the  obligations  of  pas- 
sengers, in  this  regard,  and  other  persons  not  sustaining  this 
relation  to  the  carrier.  He  says:  "In  leaving  the  train  from 
Hagerstown,  at  the  station,  hnd  in  crossing  over  the  intervening 
track  from  one  platform  to  the  other,  in  order  to  take  the  eatt- 
bound  train,  the  deceased  might  well  assume  that  the  defend- 
ant would  not  expose  him  to  any  danger  which,  by  the  exer- 
cise of  due  care,  could  be  avoided.  And  though  the  deceased 
himself  was  required  to  exercise  reasonable  care,  yet  we  may 
suppose  that  his  watchfulness  was  naturally  lessened  by  hii 
reliance  upon  the  faithful  observance  by  the  employees  of  the 
defendant  of  such  precautionary  rules  and  regulations  as 
would  secure  to  passengers  a  safe  transfer  from  one  train  to 
the  other.  And  except  in  the  presence  of  immediate  apparent 
danger,  he  was  authorized  to  act  upon  such  reliance.  For  the 
general  rule  that  applies  in  ordinary  cases  of  parties  crossing 
railroad  tracks,  that  they  should  stop,  look,  and  listen  before 
making  the  venture,  does  not  apply  in  a  case  like  the  present. 
In  such  case  as  this,  the  rule  is,  as  established  by  a  number 
of  well-considered  cases,  that  the  passenger  of  the  railroad  is 
justified  in  assuming  that  the  company  has,  in  the  exercise 
of  due  care,  so  regulated  its  trains  that  the  road  will  be  free 
from  interruption  or  obstruction  when  passenger  trains  stop  at 
a  depot  or  station  to  receive  and  deliver  passengers":  Balti- 
more etc.  R.  R.  Co.  V.  State,  60  Md.  463.  And  in  dealing  with 
the  prayer  which  we  have  quoted,  he  says:  "  It  entirely 
ignored  the  fact  that  the  deceased  was  a  passenger,  and  was 
entitled  to  the  protection  of  a  passenger  in  passing  over  the 
intervening  track  to  board  the  train  that  was  to  take  him  on 
his  way  to  Frederick.  It  required  of  the  deceased  the  exer- 
cise of  care  and  caution  to  ascertain  whether  there  was  danger 
of  a  passing  train,  before  attempting  to  cross  the  track  to 
board  the  train  that  he  was  required  to  take;  whereas  he  was, 
unless  he  saw  or  knew  of  the  approaching  train,  justified  in 
acting  upon  the  implied  assurance  that  no  train  would  be  al- 
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lowed  to  pass  the  station  to  obstruct  the  transfer  of  passengers 
from  one  train  to  another":  Baltimore  etc.  R.  R.  Co.  v.  State, 
60  Md.  465.  We  do  not  see  how  we  can  hold  as  a  matter  of 
law,  that  the  plaintiff  was  guilty  of  contributory  negligence 
because  he  did  not  look  out  for  the  approaching  train  before 
he  left  the  car  in  which  he  was  traveling.  In  our  opinion,  the 
whole  question  was  properly  left  to  the  jury,  by  the  instruc- 
tions given  at  the  trial. 
Judgment  aflSrmed. 

Carriers  —  Passengers.  —  Slowing  up  a  train  whicli  is  approaching  the 
station,  sounding  the  whistle,  announcing  the  name  of  the  station,  and  stop- 
ping the  train  must  be  construed  to  mean  a  direction  to  the  passengers  to 
get  off  then  and  there,  and  they  have  the  right  to  presume  that  it  is  a  safe 
place  to  alight.  If  one  receives  an  injury  in  alighting  under  such  circum- 
Btances,  because  the  place  is  one  of  danger,  he  may  recover  damages  from  the 
company:  McGee  v.  Missouri  P.  H'y  Co.,  92  Mo.  208;  1  Am.  St.  Rep.  707,  and 
note;  Smith  v.  Georgia  P.  R'y  Co.,  88  Ala.  538;  16  Am.  St.  Rep.  63,  and  note- 
Compare  New  York  etc.  R'y  Go.  v.  Doane,  115  Ind.  435;  7  Am.  St.  Rep.  451,  and 
note.  As  to  the  duty  of  a  carrier  to  inform  a  passenger,  when  such  informa- 
tion would  tend  to  prevent  his  exposing  himself  to  danger  and  injury,  s'se 
extended  note  to  Hemmingway  v.  Chicago  etc.  R'y  Co.,  7  Am.  St  Rep.  830- 
836. 

Accident  as  Evidence  of  Negligence.  — There  are  many  cases  in  which 
the  nature  of  the  accident  may  itself  establish  a  prima  facie  case  of  negli- 
gence against  a  defendant,  and  cast  upon  him  the  burden  of  proof  to  show 
that  such  accident  occurred  without  his  fault.  In  all  such  cases,  it  devolves 
upon  the  plaintiff  to  prove  only  that  the  accident  happened,  and  he  is  then 
entitled  to  recover  without  further  proof,  unless  the  presumption  thus  aris- 
ing is  rebutted. 

A  presumption  of  negligence  arises  from  the  occurrence  of  an  accident 
alone,  when  it  "proceeds  from  an  act  of  such  a  character  that,  when  due  care 
is  taken  in  its  performance,  no  injury  ordinarily  ensues  from  it  in  similar 
cases,  or  where  it  is  caused  by  the  mismanagement  or  misconstruction  of  a. 
thing  over  which  the  defendant  has  immediate  control,  and  for  the  manage- 
ment or  construction  of  which  he  is  responsible ":  Trarvtporlation  Co.  v. 
Downer,  11  Wall.  129;  Moore  v.  Parker,  91  N.  C.  275.  This  rule  has  often 
been  applied  in  cases  of  injuries  to  passengers  by  railroads  or  other  common 
carriers.  A  rebuttable  presumption  arises  from  the  simple  occurrence  of  an 
accident  that  negligence  on  the  part  of  a  railway  existed,  where  the  injury 
is  inflicted  under  circumstances  from  which  the  inference  maybe  fairly  drawn 
of  non-performance  of  duty  on  the  part  of  the  railway. 

The  rule  has  thus  forcibly  and  clearly  been  laid  down  in  late  cases  that 
•'when  an  injury  or  damage  happens  to  a  passenger  by  the  breaking  down  or 
overturning  of  a  railroad  train,  or  the  breaking  down  of  a  bridge  or  wheel  or 
axle,  or  by  any  other  accident  occurring  on  the  road,  the  presumption  prima 
facie  is,  that  it  occurred  by  the  negligence  of  the  railroad  company,  and 
the  burden  of  proof  is  on  the  company  to  establish  that  there  has  been  no 
negligence  whatsoever,  and  that  the  damage  has  been  occasioned  by  inevi- 
table casualty,  or  by  some  other  cause  which  human  care  and  foresight  could 
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not  prevent":  Baltimore  etc.  R.  R.  Co.  v.  Wi.jJilman,  29  Gratt.  431;  26  Am, 
Rep.  384;  Baltimnre  etc.  R.  R.  Co.  v.  Noell,  32  Gratt.  394;  LovinuHe  etc.  R'y 
Co.  V.  Snyder,  117  Ind.  435;  10  Am.  St.  Rep.  GO,  where  it  is  said  that  "  the 
burden  of  overcomiag  the  presumption  of  nej^ligeuce  arising  from  evidence 
of  the  occurrence  of  an  accident  and  injury  to  a  passenger  is  upon  tlie  car- 
rier ";  and  citing  Memphis  etc.  Packet  Co.  v.  McCool,  83  Ind.  392;  43  Am. 
Rep.  71;  Terre  Haute  etc  R.  R.  Co.  r.  Buck,  96  Ind.  346;  49  Am.  Rep.  168; 
Cleveland  etc.  R.  R.  Co.  v.  Newell,  104  Ind.  264;  54  Am.  Rep.  312;  Bed- 
ford etc  R.  R.  Co.  V.  RainboU,  99  Ind.  551;  Anderson  v.  Scholey,  114  lud. 
553;  Louisville  etc.  R'y  Co.  v.  Pedigo,  108  Ind.  481. 

Many  other  cases  are  to  the  same  effect,  among  which  may  be  cited  the 
following:  TuUk  v.  Chicago  etc.  R'y  Co.,  48  Iowa,  2.36;  Baltimore  etc  R.  R. 
Co.  V.  State,  63  Md.  135;  Pittsburg  etc  R.  R.  Co.  v.  Pillow,  76  Pa.  St.  510;  18 
Am.  Rep.  424;  New  Jersey  R.  R.  etc  Co.  v.  Pollard,  22  Wall.  341 ;  Central  R.  R. 
Co.  V.  Brinson,  64  Ga.  475;  Southoe^tern  R.  R.  Co.  v.  Singleton,  67  Ga.  .30  i; 
Georgia  R.  R.  Co.  v.  Newsome,  60  Ga.  492;  Sullivan  v.  Philadelphia  R.  R.  Co., 
30  Pa.  St.  2.34;  72  Am.  Dec.  698;  George  v.  St.  Louis  etc  R'y  Co.,  34  Ark.  613; 
Central  R.  R.  Co.  ▼.  Sanders,  73  Ga.  513;  Coudy  v.  St.  Louis  etc  R'y  Co.,  85 
Mo.  79;  Vicksburg  etc  R.  R.  Co.  v.  Phillips,  64  Miss.  693.  The  rule  laid 
down  in  Philadelphia  etc  R.  R.  Co.  v.  Anderson,  94  Pa.  St.  351,  39  Am.  Rep. 
787,  that  where  a  passenger  is  injured  by  an  accident  arising  from  a  col- 
lision, or  a  defect  in  the  machinery  or  road-bed,  he  is  required,  in  the  first 
place,  to  prove  no  more  than  the  fact  of  the  accident  and  the  extent  of  the 
injury,  to  entitle  him  to  recover,  and  that  a  prima  facie  case  is  thus  made 
out,  and  the  burden  of  proof  is  cast  upon  the  carrier  to  disprove  negligence, 
has  been  applied  in  many  cases  and  under  many  circumstances,  a  few  in- 
stances of  which  will  be  given  below.  Proof  that  a  collision  took  place,  and 
that  plaintiff  was  thereby  injured,  is  prima  facie  evidence  of  negligence  or 
want  of  care  on  the  part  of  the  servants  of  the  company,  and  casts  the  bur- 
den of  proof  on  it  to  show  that  its  employees  in  charge  of  the  colliding  loco- 
motive were  in  all  respects  qualified,  and  that  they  acted  with  reasonable 
skill  and  the  utmost  caution,  and  that  the  collision  could  npt  have  been 
avoided  by  any  human  care  or  foresight:  New  Orleans  etc  R.  R.  Co.  v.  All- 
britton,  38  Miss.  242;  78  Am.  Dec  98;  Iron  R'y  Co.  r.  Mowery,  36  Ohio  St 
418;  38  Am.  Rep.  597. 

The  same  rule  applies  where  a  car  is  derailed  and  thrown  from  the  track 
from  any  cause,  whereby  a  passenger  is  injured:  Peoria  etc  R.  R.  Co.  v. 
Reynolds,  88  III.  418;  Hipsley  v.  Kansas  City  etc  R.  R.  Co.,  88  Mo.  348;  Sey- 
boU  V.  New  York  etc  R.  R.  Co.,  95  N.  Y.  502;  47  Am.  Rep.  75;  Feital  v. 
Middlesex  R.  R.  Co.,  109  Mass.  398;  12  Am.  Rep.  720;  Curtis  v.  Rochester 
etc  R.  R.  Co.,  18  N.  Y.  534;  75  Am.  Dec.  258;  Little  Rock  d:  Ft.  S.  R'y  Co. 
V.  Miles,  40  Ark.  298;  48  Am.  Rep.  10;  Lochoood  v.  Chicago  etc  R'y  Co.,  55 
Wis.  50.  In  Eklgerton  v.  New  York  etc  R.  R.  Co.,  39  N.  Y.  227-229,  it  was 
said  that  "  whenever  a  car  or  train  leaves  the  track,  it  proves  that  either 
the  track  or  machinery,  or  some  other  portion  thereof,  is  not  in  proper  con- 
dition, or  that  the  machinery  is  not  properly  operated,  and  presumptively 
proves  that  the  defendant,  whose  duty  it  is  to  keep  the  track  and  machinery 
in  proper  condition,  and  to  operate  it  with  the  necessary  prudence  and  care, 
jas,  in  some  respect,  violated  his  duty." 

The  rule  has  often  been  invoked  where  the  accident  happened  because  of 
a  broken  rail:  George  v.  SL  Louis  etc  R'y  Co.,  34  Ark.  613;  IJeazle  v.  Indian- 
apoUsetc  R'y  Co.,  76  111.  501;  Pittshurgh  etc.  R.  R.  Co.  ▼.  Williams,  74  Ind.  462; 
Cleveland  etc  R'y  Co.  v.  Newell,  75  Ind.  542.     A  presumption  of  negligence 
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against  the  railroad  company  arises  from  the  fact  that  an  injury  to  a  passen- 
ger occurs  from  the  train  breaking  through  a  bridge:  Bedford  etc.  R.  R.  Co. 
V.  RainboU,  99  Ind.  551;  Louisville  etc.  R'y  Co.  v.  Snyder,  117  lud.  435;  10 
Am.  St.  Rep.  60.  So  where  a  passenger  is  injured  by  an  accident  caused  by 
the  washing  away  of  a  railroad  embankment,  the  accident  is  presumptive 
evidence  of  the  carrier's  negligence,  and  the  rule  applies  against  the  lessee  of 
the  road:  Philadelphia  etc.  R.  R.  Co.  v.  Anderson,  94  Pa.  St.  351;  39  Am. 
Rep.  787. 

A  presumption  of  negligence  arises  from  an  accident  caused  by  the  burst- 
ing of  the  boiler  of  a  locomotive-engine:  Robinson  v.  New  York  etc.  R.  R.  Co., 
2  Blatchf.  338;  Illinois  etc.  R.  R.  Co.  v.  Houck,  72  III.  285;  Illinois  etc.  R.  R.  Co. 
V.  Phillips,  49  111.  234.  The  fall  of  a  berth  in  a  sleeping-car,  injuring  a  pas- 
senger, raises  a  presumption  of  negligence,  which,  in  the  absence  of  other 
evidence,  makes  the  railroad  company  liable:  Railroad  Company  v.  Walrath, 
38  Ohio  St.  461;  43  Am.  Rep.  433.  So  an  injury  to  a  passenger  caused  by 
the  mere  falling  of  a  shade  to  a  lamp  in  the  car  is  sufficient,  in  the  absence 
of  other  evidence,  to  authorize  the  inference  of  negligence  on  the  part  of  the 
railroad  company:  White  v.  BoHon  etc.  R.  R.  Co.,  144  Mass.  404.  Other  in- 
stances of  similar  nature  are  given  in  the  note  to  Huey  v.  Gahlenheck,  6  Am. 
St.  Rep.  794. 

The  rule  governing  accidents  occurring  on  railroad  trains  is  applied  with 
equal  force  in  other  cases  of  common  carriers,  where  the  mere  proof  of  an 
accident  causing  an  injury  to  a  passenger  raises  the  presumption  that  the 
carrier  was  negligent:  Carter  v.  Kansas  City  Cable  R'y  Co.,  42  Fed.  Rep.  37; 
T/ie  Reliance,  4  Woods,  420;  Rose  v.  Stephens  etc.  Transp.  Co.  20  Blatchr. 
441.  Thus  in  case  of  collision  between  the  cars  of  a  street-railway  company, 
the  presumption  of  negligence  arises:  Smith  v.  St.  Paul  City  R'y  Co.,  32  Minn. 
1;  50  Am.  Rep.  551,  and  note  553;  or  where  a  street-car  comes  into  collision 
with  a  bridge,  through  the  carelessness  of  the  driver  of  the  car:  Wilkerson  v. 
Coniyan  etc.  Street  R'y  Co.,  26  Mo.  App.  144;  or  where  the  accident  was 
caused  by  the  car  running  off  the  track:  Feital  v.  Middlesex  R.  R.  Co.,  109 
Mass.  398;  12  Am.  Rep.  720.  Or  where  the  car  is  started  with  an  unusual 
jerk  which  throws  the  passenger  against  the  car  window  and  lacerates  his 
hand  before  he  can  be  seated  in  the  car,  a  prima  facie  case  of  negligence  ex- 
ists against  the  carrier:  Dougherty  v.  Missouri  Pacific  R.  R.  Co. ,  9  Mo.  App. 
478;  affirmed  81  Mo.  325;  51  Am.  Rep.  239. 

The  rule  has  been  applied  in  cases  of  injury  to  passengers  by  stage-coaches, 
arising  from  an  accident  such  as  the  upsetting  of  the  vehicle:  Stokes  v.  Sal' 
tonstall,  13  Pet.  181;  Boyce  v.  California  Stage  Co.,  25  Cal.  468;  or  where  one 
of  the  wheels  of  the  coach  came  off  and  it  weis  upset:  Ware  v.  Oay,  1 1  Pick. 
106;  or  where  one  of  the  wheels  of  the  coach  broke  down:  Latorence  v.  Gh'een, 
70  Cal.  417;  59  Am.  Rep.  428. 

In  the  case  of  Sanderson  v.  Frazier,  8  Col.  79,  54  Am.  Rep.  544,  where  the 
injury  was  sustained  through  the  overturning  of  a  stage-coach,  it  was  de- 
cided that  the  passenger  was  not  necessarily  negligent  in  having  his  arm 
outside  the  window,  and  that  proof  of  the  upsetting  of  the  coach  was  prima 
fade  evidence  of  the  negligence  of  the  owner.  The  court  adopted  the  lan- 
guage of  a  previous  case  involving  similar  facts,  where  it  was  said  (  WaU  v. 
Livezay,  6  Col.  465):  "A  prima  facie  case,  however,  is  made  out  by  proof 
that  the  relation  of  carrier  and  passenger  existed  between  the  parties;  that 
an  accident  occurred  resulting  in  injury  to  the  passenger;  and  that  it  was 
occasioned  by  the  failure  of  some  portion  of  the  machinery,  appliances,  or 
means  provided  for  the  transportation  of  the  passengers.     This  proof  being 
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made,  a  presnmptioa  of  negligence  on  the  part  of  the  carrier  arises,  and  the 
plaintiff  is  not  bound  to  go  further,  and  show  the  particular  defect  or  causa 
of  the  accident,  until  the  presumption  is  rebutted.  It  devolves  upon  the 
carrier  to  rebut  this  presumption  by  evidence  that  he  exercised  the  greatest 
care  and  diligence  practicable  under  the  circumstances." 

So  the  fact  that  a  steamboat  bursts  her  boiler,  and  thus  injures  a  passen- 
ger, creates  a  presumption  of  negligence:  T/ie  Sidney,  27  Fed.  Rep.  119. 
The  fact  that  a  gang-plank,  placed  for  the  use  of  passengers  in  landing  from 
a  steamboat,  fell  vrhile  a  passenger  was  walking  over  it,  is  prima  facie  evi' 
deuce  of  negligence  by  the  officers  of  the  boat,  and  raises  a  presumptiou 
which  must  be  rebutted  by  the  defendant:  Eagle  Packet  Co.  v.  Dr/ries,  94 
HI.  598;  34  Am.  Ref>.  245.  In  Memphis  eU.  River  Packet  Co.  v.  ilcCool,  S3 
Ind.  392,  43  Am.  Rep.  71,  where  a  passenger  on  a  boat  was  injured  by 
the  fall  of  a  bale  of  cotton  goods  from  the  top  of  a  stairway,  the  court  de- 
cided  that  when  a  passenger  has  been  injured  in  an  accident  occasioned  by 
the  act  of  the  carrier's  servant,  it  is  presumed  that  the  act  was  negligent, 
and  that  the  carrier  must  rebut  the  presumption. 

The  rule  that  the  mere  happening  of  an  accident  causing  an  injury  fur- 
nishes evidence  of  negligence  on  the  part  of  the  defendant  and  establishes  a 
prima  facte  case  which  entitles  the  plaintiff  to  recover,  without  more,  unless 
the  presumption  thus  arbing  is  rebutted,  has  been  applied  in  a  number  of 
ciises  other  than  those  arising  where  the  relation  of  passenger  and  carrier  ex- 
isted. Thus  where  it  was  the  duty  of  the  defendant  to  keep  a  bridge  in  re- 
pair, and  the  plaintiff  was  found,  about  midnight  on  a  dark  night,  lyinf; 
underneath  the  bridge,  in  an  injured  condition,  and  said  that  he  I)ad  fallen 
from  the  bridge,  but  did  not  state  as  to  how  he  fell,  it  was  decided  that  this 
was  evidence  that  the  fall  was  caused  by  want  of  proper  railing  and  protec- 
tion about  the  bridge,  which  raised  a  presumption  of  negligence  to  be  re- 
butted by  the  defendant:  Hayt  v.  Gallagher,  72  Pa.  St.  136.  The  fact  that 
an  accident  happened  because  telegraph  wires  were  left  swinging  across  a 
street  at  such  a  height  as  to  obstruct  ordinary  travel,  or  endanger  the  safety 
of  persons  passing  in  vehicles,  is  itself  evidence  of  negligence  on  the  part  of 
the  telegraph  company,  which,  unexplained  and  unaccounted  for,  will  author- 
ize a  recovery  by  the  plaintiff:  Thomat  v.  Western  Union  Telegraph  Co.,  100 
Mass.  156.  Or  where  a  building  adjoining  a  Etreet  or  highway  falls  so  as  to 
iujure  persons  lawfully  therein,  the  mere  happening  of  the  accident,  in  the 
absence  of  explanatory  circumstances,  raises  a  piesumption  of  ncgligcuco 
which  must  be  rebutted  by  the  owner  of  the  building:  Mullen  v.  St.  John,  57 
N.  Y.  667;  15  Am.  Rep.  530.  The  fact  that  plaintiff  was  injured  by  a  plank 
falling  from  defendant's  premises  is  sufficient,  prinui  facie,  to  charge  the  latter 
with  negligence:  CUiire  v.  National  City  Bank,  1  Sweeny,  539.  So  the  fact 
that  the  wall  of  a  cistern  which  was  being  constructed  by  a  city  fell  by  its  own 
weight,  or  by  the  pressure  of  giavel  and  earth  against  it,  placed  there  by  tlia 
city,  raises  the  presumption  of  negligence  against  the  city:  Mulcairns  v.  City 
of  Jane^viUe,  67  Wis.  24.  If  a  party,  not  at  fault,  is  injured  by  tlie  fall  of 
ore  from  a  bucket  which  overturned  while  it  was  being  hoisted,  this  raise-i  a 
presumption  and  establishes  a  prima  facie  case  of  negligence  against  the  party 
employing  the  men  in  charge  of  the  handling  of  the  bucket:  Cummings  v. 
Ifational  Furnace  Co..  60  Wis.  603. 

It  may  be  stated,  as  a  general  rule,  that  an  accident  destroying  property, 
caused  by  the  escape  of  fire  from  a  railroad  engine,  is  prima  facie  evidence  of 
negligence  on  the  part  of  the  railroad  company  in  the  construction  and  man- 
agaiuent  of  such  engine:  Note  to  Buirouyla  v.  Housatonic  R.  R.  Co.,  38  Am. 
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Dec.  71,  showing  this  rule  to  be  supported  by  the  weight  of  authority,  .il- 
though  the  cases  are  conflicting.  In  cases  of  accident  resulting  in  the  kill- 
ing of  stock  while  on  the  track  of  a  railroad,  the  rule  seems  to  be  that  the 
killing  establishes  a  pnma  facie  case  of  negligence  against  the  company,  if 
the  animal  killed  or  injured  was  lawfully  at  large,  or  the  track  is  requiri.d 
by  law  to  be,  but  is  not,  fenced.  In  other  cases,  the  presumption  of  negli- 
gence does  not  arise  from  the  mere  fact  of  the  killing,  and  the  negligence  on 
the  part  of  the  company  must  be  proved  by  plaintifiF.  This  question  is  gen- 
erally controlled  by  statutes  in  the  different  states:  Note  to  Savannah  etc.  li'y 
Co.  V.  Geiger,  58  Am.  Rep.  703-707;  Little  Bock  .k  F.  S.  R'y  Co.  v.  Finky,  37 
Ark.  562. 

Some  cases  are  found  in  which  the  courts  have  refused  to  apply  the  rule 
considered  above.  Thus  in  Federal  etc.  B'y  Co.  v.  Oibson,  96  Pa.  St.  83,  it  was 
said  that  '*  while  in  many  cases  the  mere  fact  of  an  injury  to  a  passenger  ou 
a  railway  car  raises  the  presumption  of  want  of  care,  as  where  the  injury  re- 
sults from  a  defective  track,  cars,  machinery,  or  motive  power,  yet  where  a 
passenger  in  a  railway  car  is  injured  by  the  act  of  a  third  party,  over  whom 
the  railway  company  has  no  control,  the  burden  of  proof  is  upon  the  passen- 
ger to  show  that  the  company  was  guilty  of  the  negligence  whereby  the  in- 
jury was  caused."  Hence  the  fact  that  such  passenger  was  struck  an. I 
injured  by  a  passing  load  of  hay  is  not  piima  facie  evidence  of  negligence  ou 
the  part  of  the  company.  Proof  that  a  plaintiff  was  injured  while  Iccaving  a 
ferry-boat  in  the  dark,  by  being  caught  between  the  boat  and  the  slip,  ami 
that  a  chain  used  to  prevent  the  premature  egress  of  the  passengers  had, 
though  not  through  the  fault  of  the  servant  having  it  in  charge,  been  re- 
moved before  the  boat  was  secured,  ia  no  evidence  of  negligence  against  the 
ferry-boat  company:  Joy  v.  Winnisimmet  Co.,  114  Mass.  63.  Proof  of  injury, 
and  the  failure  of  a  ferry-boat  company  to  supply  a  safe  and  suflBcient  drop 
over  which  to  pass,  does  not  of  itself  raise  a  presumption  of  negligence  against 
the  company:  Le  Barron  v.  East  Boston  Fei-ry  Co.,  11  Allen,  3]2;  87  Am.  Dec. 
717.  An  injury  sustained  from  the  falling  of  a  car  door  of  a  freight-car  upon  a 
person  passing  along  the  street  is  not  evidence,  of  itself,  of  negligence  ou  the 
part  of  the  railroad  company:  Ca^e  v.  Chicago  etc.  B^y  Co.,  64  Iowa,  702. 
Proof  of  a  collision  between  a  railroad  train  and  a  street-car,  in  which  the 
party  injured  was  a  passenger,  does  not  raise  a  presumption  of  negligence 
against  the  railroad  company:  Philadelphia  etc,  B.  B.  Co.  v.  Bayer,  97  Pa.  St. 
91.  The  mere  fact  that  a  passenger,  after  arriving  at  his  de:stiuatiun,  wm 
injured  in  attempting  to  alight  from  the  railroad  train  affords  no  evidence  of 
negligence  on  the  part  of  the  company:  Delaware  etc.  B.  B.  Co.  v.  Naphei/.-<, 
90  Pa.  St.  135. 

The  fact  that  a  person  is  injured  while  attempting  at  night  to  enter  a 
train  while  it  is  standing  at  a  station  is  not  evidence,  by  itself,  of  negligence 
on  the  part  of  the  company:  Chicago  etc.  B.  B.  Co.  v.  2^ rotter,  60  Miss.  442; 
especially  if  such  person  has  been  warned  not  to  make  the  attempt:  Balti' 
more  etc.  B.  B.  Co.  v.  State,  63  Md.  135.  And  an  accident  from  a  collision 
between  a  railroad  train  and  a  private  vehicle  at  a  crossing,  by  which  a  per- 
son on  the  vehicle  is  injured,  is  not  evidence  from  which  an  inference  of  neg- 
ligence on  the  part  of  the  railroad  company  can  be  dravvu:  Annapolis  etc. 
B.  R.  Co.  V.  Pumphrey,  72  Md.  82;  Deikman  v.  Morgan's  Louisiana  etc.  R.  B. 
etc  Co.,  40 La.  Ann.  787.  The  killing  of  a  person  by  striking  him  at  night,  while 
he  is  upon  the  track,  and  when  be  is  not  an  employee  or  passenger  of  the  com- 
pany  whose  train  inflicts  the  injury,  raises  no  presumption  of  negligeuca 
against  the  company:  State  v.  P/iiladelphia  etc.  B.  B.  Co.,  60  Md.  555. 


April,  1890.]   Philadelphia  etc.  R.  R.  Co.  r.  Anderson.    495 

The  fact  that  a  person  on  the  street  is  injured  by  the  fall  of  a  red-hot 
oinder  from  the  locomotive  of  an  elevated  railroad  is  not  sufficient  to  estab- 
lish a  prima  fade  case  of  negligence  against  the  railway  company:  SearUs 
T.  Manhattan  R'y  Co.,  101  N.  Y.  661;  although  a  contrary  conclusion  was 
reached  in  Weidmer  v.  New  York  Elevated  R.  R.  Co.,  41  Hun,  284,  where  it 
was  held  that  such  an  accident  established  a  prima/acU  right  to  recover,  and 
casts  the  burden  of  proof  on  the  company  to  show  an  absence  of  negligence 
on  its  part. 

Proof  of  an  accident  by  which  an  injury  is  received  from  the  fall  of  a  bust  ■ 
placed  in  a  concert  hall  as  a  decoration  is  not  sufficient  to  establish  the  de- 
fendant's negligence:  Kendall  v.  Boston,  118  Mass.  234;  19  Am.  Rep.  446. 

Where  a  person  employed  to  assist  in  the  construction  of  a  saw-mill  is  in- 
jured by  the  explosion  of  a  steam-boiler  owned  and  used  by  the  defendant, 
on  the  premises,  to  operate  the  mill,  the  mere  fact  of  the  explosion  will  not 
raise  a  prima  facte  presumption  of  negligence  on  the  part  of  the  owner: 
Huf  V.  Austin,  46  Ohio  St.  386;  15  Am.  St.  Rep.  613.  Negligence  cannot  be 
inferred  from  the  facts  of  an  excavation  in  making  a  tunnel,  and  an  injury,  it 
being  alleged  that  such  excavation  removed  the  natural  support  of  a  house; 
bat  in  such  case  want  of  care  and  skill  in  digging  the  tunnel  must  be  alleged 
and  proved:    Ward  v.  Andrews,  3  Mo.  App.  275. 

For  a  further  discussion  of  the  subject  here  considered,  reference  is  made 
to  the  notes  to  Huey  v.  Oahlenbeck,  6  Am.  St.  Rep.  792,  and  Smith  v.  St. 
Paul  etc  R.  B.  Co.,  50  Am.  B«p.  553. 
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[80  Michigan,  66.] 

V  «TKR  AND  Servant  —  Fellow-servants  —  Negligence  oif  Foreman  - 
A  foreman  who  has  charge  of  his  employer's  freight  and  Coal  busiiiewi 
and  the  unloading  of  vessels  laden  with  coal,  as  well  as  the  absolute 
power  to  employ,  direct,  and  control  the  other  men  employed  in  the  mas 
ter's  business,  is  not  a  fellow-servant  with  them,  so  as  to  relieve  th», 
master  from  liability  for  the  negligence  of  the  foreman  in  performing  the 
duties  within  the  scope  of  his  employment. 

Contributory  Neoligkncb.  — In  actions  for  injuries  caused  by  the  alleged 
negligence  of  another,  the  injured  party  must  be  free  from  fault,  to  sus- 
tain his  action.  Hence,  in  such  actions,  it  is  error  to  refuse  to  charge 
that  "if  plaintiff's  own  negligence  caused  or  contributed  to  the  injury ,^ 
he  cannot  recover,"  when  there  is  evidence  to  support  such  charge. 

Negligence.  Action  to  recover  for  personal  injuries.  Judg- 
ment for  plaintiff,  and  defendants  bring  error. 

Frank  Emerick,  and  Depew  and  Rutherford^  for  the  appellants* 

Turnhull  and  Dafoe,  for  the  respondent. 

Long,  J.  The  defendants,  at  the  time  of  the  injury  complained 
of,  were  carrying  on  the  coal  and  freight  business  at  Alpena, 
in  this  state,  keeping  a  dock  and  warehouse,  and  receiving 
freight  from  boats  engaged  in  domestic  commerce.  Their 
freight-house,  office,  and  coal-dock  were  all  on  the  same  dock, 
near  together,  and  the  bins  into  which  the  coal  was  put  were- 
about  eighteen  feet  from  the  edge  of  the  dock,  and  about  eight 
feet  high.  The  manner  in  which  the  coal  was  unloaded  from 
the  vessel  was,  that  horses,  a  quantity  of  which  were  kept  con- 
stantly on  hand,  were  placed  along  the  dock,  and  runnings 
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boards  laid  on  top,  extending  from  the  top  of  the  bin,  over  the 
rail  of  the  vessel,  to  the  hatchways,  and  the  ends  of  the  hatch- 
ways supported  by  two  upright  pieces  on  each  side  of  the 
hatch,  through  which  iron  pins  were  run,  and  a  plank  or 
scantling  placed  across  the  side  of  the  hatch,  resting  on  these 
pins,  the  planking  of  the  runway  resting  on  this  transverse 
scantling,  about  eight  feet  above  the  hatch. 

The  defendants  had  in  their  employ  a  Mr,  Reed,  who  was  a 
foreman,  looking  after  the  unloading  of  the  boats,  and  attend- 
ing to  the  freight  business  of  the  firm  generally.  On  June  30, 
1888,  the  barge  Westford  lay  at  the  dock,  laden  with  coal. 
She  had  two  hatchways,  and  two  runways  were  placed  from 
the  bin,  —  one  to  each  hatch.  These  were  erected,  under  the 
direction  of  Mr.  Reed,  on  that  morning,  by  the  laborers  who 
were  there  to  unload  the  coal.  Mr.  Reed  pointed  out  to  them 
where  the  horses  and  planking  were,  and  they  built  the  run- 
ways from  the  material  so  furnished,  and  before  the  plaintiff 
came  there  to  work.  It  appears  that  the  plank  or  timber  rest- 
ing on  the  iron  bars  was  a  two-by-eight  or  two-by-ten  white 
pine,  about  twelve  feet  long,  resting  on  the  pins,  which  were 
some  eight  feet  apart.  In  order  to  hoist  the  coal  from  the 
hold  of  the  vessel,  a  pulley  was  attached  to  the  mast,  a  rope 
run  through,  to  one  end  of  which  was  attached  a  bucket,  and 
the  other  end  wound  around  a  drum  in  the  hold,  the  drum 
being  revolved  by  an  engine  used  for  that  purpose.  This  drum 
operated  the  two  buckets,  one  for  each  hatch,  and  going  up 
and  down  at  the  same  time.  To  operate  these  buckets,  which 
held  about  a  half-barrel  each,  a  man,  called  a  "dumper," 
stood  on  the  end  of  the  runway,  over  the  edge  of  the  hatch, 
and  steadied  the  rope  so  that  the  bucket  could  not  catch  on 
the  end  of  the  planking;  that  is,  he  held  the  rope  away  far 
enough  so  that  the  bucket  could  come  up  safely.  This  coal 
was  emptied  into  wheelbarrows  on  the  runway,  —  two  barrow^ 
being  used  for  each  runway,  and  a  man  for  each  barrow,  who 
came  up  with  the  barrows,  alternately,  a  turnout  being  upon 
the  lunway  for  the  purpose  of  their  passing  each  other. 

The  plaintiflF,  on  the  morning  of  June  30,  1888,  went  with  a 
Mr.  Hite  to  the  defendants*  docks  to  get  employment,  —  he  and 
Hite  having  learned  that  two  men  were  going  to  quit.  They  were 
accustomed  to  this  kind  of  work,  and  had  before  assisted  in 
unloading  vessels.  Arriving  at  the  dock,  Hite  spoke  to  Reed 
about  working,  who  said:  "All  right;  go  to  work";  and  Hile 
then  turned  to  the  plaintiff,  and  told  him  it  was  all  right,  and 
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they  went  to  work,  and  Reed  took  the  time.  The  plaintiflf 
went  to  work  on  the  after-scaffold,  wheeling  coal.  The  plain- 
tiflf testifies  as  follows,  as  how  the  injury  occurred:  "  I  wheeled 
for  some  time,  when  they  stopped  to  lengthen  out  the  line,  ns' 
the  coal  was  getting  lower  in  the  hold  of  the  boat,  and  we 
thought  that  was  a  good  time  to  go  down,  and  answer  a  call  of 
nature.  In  returning,  the  other  two  men  happened  to  get  on 
the  staging  before  I  did.  One  of  these  men  was  tending  to 
the  buckets  coming  up,  so  that  they  would  not  catch  on  tho 
staging,  and  the  other  man  was  wheeling  along  with  me;  that 
is,  he  was  wheeling  his  own  barrow.  I  saw  John  Reed  (the 
defendant's  foreman)  standing  on  the  rail  of  the  boat,  and  he 
says:  '  Brown,  we  are  waiting  for  you.'  I  says:  'All  right; 
you  won't  have  to  wait  long  on  me.'  With  that,  I  got  upon 
the  staging,  and  the  other  man  was  going  to  take  my  wheel- 
barrow. '  Never  mind,'  says  I;  '  I  will  take  my  own  wheel- 
barrow. Stand  aside.'  With  that  he  stood  aside,  and  I  went 
to  catch  up  my  own  wheelbarrow.  I  had  it  up.  Down  went 
the  scaffolding,  and  I  was  pitched  backward  in  the  hold.  I 
struck  right  on  my  back,  and  there  came  part  of  the  staging 
onto  my  leg,  and  broke  it  in  two  places,  and  my  back  was 
hurt  more  than  my  leg." 

Plaintiff  also  gave  testimony  showing  that  he  was  seriously 
and  permanently  injured.  He  also  gave  testimony  tending  to 
show  that  this  plank,  resting  upon  the  iron  pins  holding  the 
running-boards,  broke  near  the  center,  between  the  pins,  thus 
causing  the  fall  of  the  plank,  which  precipitated  his  fall  into 
the  hold  of  the  vessel,  twenty  feet  below,  and  that  this  plank 
or  scantling  so  broken  was  worm-eaten,  and  contained  knots, 
and  was  wholly  unfit  for  the  purpose  for  which  it  was  being 
used. 

The  claimed  negligence  set  out  in  the  declaration  is,  that  the 
defendants,  not  regarding  their  duty  in  this  behalf,  erected, 
and  caused  to  be  erected,  said  scaffold  or  platform  and  gang- 
way out  of  rotten  and  unsound  timbers  and  material,  so  that 
the  same  gave  way,  and  fell  while  the  plaintiff  was  working 
thereon.  The  declaration  charges  a  duty  upon  the  defendants 
to  build  such  scaffold  of  strong  and  sound  timbers  and  mate- 
rials, and  in  a  strong  and  substantial  manner,  so  that  tiio 
same  would  not  fall  while  plaintiff  was  working  thereon. 

The  defendants  gave  testimony  tending  to  show  that  this 
timber  was  sound,  contained  no  knots,  and  was  of  sufficient 
strength  for  the  purposes  for  which  it  was  being  used,  and  that 
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the  accident  occurred  by  reason  of  the  fact  that  these  men  left 
their  places,  and  on  returning  —  two  wheelbarrows  being  there, 
loaded  with  coal  —  the  dumper  could  not  reach  out  to  guide 
the  rope,  so  that  the  bucket  caught  on  the  end  of  the  planking 
extending  over  the  edge  of  the  hatch,  lifting  them  up  for  a 
distance,  and  that,  in  falling  with  the  weight  of  the  three  men 
and  the  coal,  they  broke  the  scantling,  and  that  this  was  the 
occasion  of  the  injury. 

Mr.  Redman,  who  was  standing  near,  gave  his  version  of 
the  casualty,  as  follows:  "  Mr.  Brown  went  after  a  drink,  and 
the  bucket  came  up,  and  my  nephew,  he  dumped  Mr.  Brown's 
bucket;  and  at  that  time  the  bucket  went  down,  and  they 
loaded  her  with  coal  again,  and  the  other  bucket  came  up. 
At  that  time  Mr.  Brown  just  got  back  there  by  the  wheelbar- 
row when  this  bucket  was  swinging  back  and  forward,  and  it 
struck  this  staging,  the  same  as  here,  and  raised  it  up,  and  it 
fell  down,  and  broke  it  through.  The  bucket  was  swinging 
backward  and  forward,  and  coming  up  at  the  same  time,  I 
suppose  the  dumper  did  not  stop  it  because  he  could  not  get 
at  it.  It  was  on  that  side;  and  Mr.  Brown  being  here  with 
his  full  wheelbarrow,  he  could  not  reach  over  there.  Brown 
left  his  wheelbarrow  standing  at  the  end  of  the  scaflbld  where 
it  was  loaded.  At  that  time  the  other  wheeler  was  just  com- 
ing back  with  his  wheelbarrow.  My  nephew  dumped  the 
bucket  in  Brown's  barrow.  He  was  the  wheeler  there,  and  the 
barrow  stood  waiting  Brown's  return.  My  nephew  was  stand- 
ing on  one  side,  the  dumper  on  the  other,  the  bucket  swinging 
back  and  forward.  Brown  got  in  between  the  handles  of  his 
barrow,  when  it  broke  down." 

The  captain  of  the  barge  and  others  gave  the  same  version 
■of  the  accident.  Defendants  also  gave  testimony  tending  to 
show  that  they  had  plenty  of  good  material  to  make  scaffold- 
ing from;  and  one  of  the  men  working  upon  it,  and  who  helped 
build  it,  testified  that  he  selected  this  timber  that  broke  from 
a  pile  of  lumber  in  defendants'  mill-yard,  which  is  just  ad- 
joining the  dock,  and  that  it  was  a  new  piece. 

There  seems  to  be  no  controversy  but  that  Mr.  Reed  set  the 
men  to  build  the  scaflFold,  and  that  the  plaintiff  was  not  there 
at  the  time.  Neither  does  there  seem  to  be  much  controversy 
as  to  the  position  which  Reed  occupied.  Defendant  Bedford 
testified  that  *'  Reed  was  acting  in  the  capacity  of  a  kind  of 
foreman,  looking  after  unloading  boats,  and  attending  to  the 
freight  business  generally." 
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On  the  question  of  the  defendants'  providing  plenty  of  suit- 
able and  good  material  of  which  to  construct  tlie  scaffold,  soui» 
considerable  testimony  was  given,  from  wliich  it  appears,  un- 
der the  testimony  of  Mr.  Reed,  that  the  material  for  this  struc- 
ture was  kept  piled  upon  the  dock  beside  the  coal-bins;  that 
the  defendants  had  about  fifteen  dock-horses  and  two  sets  of 
deck-horses  to  go  on  the  boat,  and  twenty  to  twenty-five  run- 
ning-boards, and  lots  of  cross-pieces.  And  Mr.  Reed  testifies 
that  he  did  not  think  the  stick  which  broke  could  have  been 
knotty  or  worm-eaten,  *'  because  there  is  lots  to  put  in  there,'*^ 
and  that  he  stood  there,  and  told  the  men  who  put  this  scaf- 
fold up,  *'  if  there  was  not  enough  there,  there  was  lots  in  the 
mill-yard."  Mr.  Otto  Redman,  working  on  the  platform,  says^ 
that  he  helped  put  the  scaffold  up;  that  the  stick  was  a  piece 
of  Norway;  and  that  they  picked  it  out  for  themselves  to  work 
on,  and  had  a  whole  pile  in  the  mill-yard  to  select  from. 

The  contention  of  the  defendants'  counsel  is,  —  1.  That  the 
defendants  provided  plenty  of  suitable  and  good  materials  of 
which  to  construct  the  scaffold;  2.  That  they  placed  the  over- 
sight and  charge  of  building  it  with  a  competent  and  fit  ser- 
vant; 3.  That  the  same  was  put  up  under  the  direct  personal 
supervision  and  direction  of  Reed,  the  defendants  not  being 
present  or  superintending  or  directing  in  person  the  erection, 
or  the  selection  of  the  materials  of  which  it  was  composed. 

Counsel  claims  from  these  facts  it  follows,  as  a  matter  of 
law,  that  defendants  had  discharged  the  full  measure  of  their 
duty  towards  the  plaintiff;  that  is,  that  when  the  master  has 
furnished  all  necessary  and  proper  and  safe  material,  and  a 
conipetent  and  fit  foreman,  to  whom  he  intrusts  the  whole 
supervision  of  the  work  being  carried  on,  he  is  no  longer  re- 
sponsible, and  for  the  negligence  of  the  foreman  he  cannot  be 
held  responsible.  This  claim  is  based  upon  the  proposition 
that  Reed  is  the  fellow-servant  of  the  plaintiff,  and  if  this  is 
true  the  learned  counsel  is  correct  in  his  conclusions;  but  if 
Mr.  Reed  was  a  superior  servant,  standing  in  the  place  of  the 
master,  then  the  master  would  be  held  liable. 

This  is  a  question  upon  which  the  courts  are  not  in  har- 
mony, and  each  case  is  so  dependent  upon  its  own  peculiar 
facts  that  it  is  difficult  to  lay  down  any  general  rules  by 
which  all  cases  can  be  governed.  Here  the  facts  are,  that  the 
defendants  gave  over  to  Reed  the  entire  charge  of  selecting  the 
materials,  and  putting  up  the  scaffold,  and  unloading  the  coal; 
and  he  had  authority,  or  at  least  exercised  it  upon  that  occa* 
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«ion,  to  employ  the  men  to  do  the  work.  This  of  itself  is  strong 
«vidence  that  he  stood  in  the  place  of  the  defendants,  repre- 
senting them  in  the  work,  and  was  not  an  ordinary  employee. 
The  contract  of  emploj'nient  with  the  plaintiflf  was,  that  he 
should  have  a  safe  place  to  work,  and  the  law  imposed  upon 
the  defendants  the  duty  to  furnish  such  a  place.  If  the  scaf- 
fold had  been  erected  under  the  supervision  and  direction  of 
one  of  the  defendants  themselves,  and  the  casualty  had  oc- 
curred, as  claimed  by  the  plaintiff,  by  reason  of  the  defective, 
worm-eaten,  and  knotty  timber,  which  the  defendants  knew,  or 
by  reasonable  care  could  have  discovered,  was  dangerous  in 
that  place,  then  the  plaintiff  would  have  had  the  right  to  re- 
cover for  such  injuries,  unless  himself  negligent.  I  am  not 
prepared  to  say  that  the  master,  under  such  circumstances, 
can  shift  his  responsibility  by  the  selection  of  a  foreman;  and 
I  do  not  understand  that  this  doctrine  has  ever  been  held  by 
this  court. 

Counsel  cites  Quincy  Mining  Co.  v.  Kitts,  42  Mich.  34,  as 
upholding  that  doctrine  and  sustaining  his  position.  The 
rule  is  expressly  laid  down  in  that  case  that  "the  duty  of  due 
■care  in  the  employment  and  retention  of  competent  servants 
is  one  the  master  cannot  relieve  himself  of  by  any  delegation; 
and  if  it  becomes  necessary  to  intrust  its  performance  to  a 
general  manager,  foreman,  or  superintendent,  such  officer, 
whatever  he  may  be  called,  must  stand  in  the  place  of  his 
principal,  and  the  latter  must  assume  the  risks  of  bis  negli- 
gence." 

While  it  is  the  truth  that  under  the  circumstances  of  that 
case  it  was  held  that  the  company  could  not  be  held  liable, 
yet  it  is  expressly  stated  that  the  court  looked  in  vain  for  any 
evidence  appearing  in  the  record  that  Wagner  was  negligent. 
Some  general  rules  were  laid  down  in  that  case,  but  they  re- 
lated to  the  case  then  in  hand,  which  was  very  different  from 
the  present. 

Counsel  also  cites  Hoar  v.  Merritt,  62  Mich.  386,  as  sustain- 
ing the  rule.  But  a  critical  examination  of  that  case  shows  a 
very  different  state  of  facts  than  the  present.  There  the  de- 
fendant, Merritt,  in  building  his  house,  furnished  plenty  of 
good  materials,  which  were  actually  used  in  building  the 
€caffold.  He  had  an  architect  employed  by  the  month;  and 
competent  carpenters,  acting  under  him,  built  the  scaffold  for 
their  own  use  in  putting  up  the  cornice  to  the  building.  After 
the  cornice  was  completed,  the  defendant  employed  Mr.  Zryd 
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to  do  the  painting.     The  plaintiflf  was  engaged  by  Zryd  to  as- 
sist in  this  work;  and  going  upon  the  scaffold,  it  gave  way^ 
and  he  was  injured.     The  material  furnished  was  good,  and 
there  was  no  explained  reason  why  it  fell.     It  was  not,  there- 
fore, questioned  that  the  carpenters  who  built  the  scaffold 
were  competent,  and  that  they  selected  good  materials.     Nei- 
ther did  they  build  it  for  the  use  of  the  painters.     Another 
important  feature  existing  in  the  present  case  did  not  appear 
in  that.     Here  Mr.  Reed  not  only  had  the  full  charge  of  th& 
men,  but  employed  them,  and  directed  their  work.     They 
were  not  shown  to  be  carpenters,  or  in  any  way  qualified  to- 
select  good  material,  or  competent  to  erect  a  proper  and  safe- 
scaffold;  and  if  the  testimony  of  the  plaintiff  and  his  wit- 
nesses is  true,  they  erected  a  very  unsafe  one,  and  from  ma- 
terial not  fit  for  that  purpose,  and  which  they  placed  wher& 
the  most  danger  should  have  been  apprehended,  —  upon  the 
edge  of  the  hatch,  and  over   a  hole  twenty  feet  in   depth. 
The  power  and  authority  given  to  Mr.  Reed  far  exceeded  the 
authority  given  Gregory  in    Hoar  v.  Merritt,  62  Mich.  386. 
Counsel,  in  his  brief,  even  uses  the  argument  that,  because 
Reed  had  such  absolute  control  and  direction  in  and  about 
the  business  there,  the  defendants  could  not  be  held  respon- 
fcible.     He  says:  "And  there  is  absolutely  no  ground  on  thi» 
record,  for  any  claim  that  either  of  the  defendants  was  present 
or  superintending  or  directing  in  person  the  erection  of  this 
scaffold,  or  the  selection  of  the  materials  of  which  it  was  com- 
posed."    That  is,  because  the  defendants  had  delegated  the 
authority  to  Mr.  Reed  to  select  proper  materials,  and  to  direct, 
control,  and  superintend  the  erection,  they  should  escape  liabil- 
ity.   If  this  were  the  rule,  then  the  more  they  remained  away 
from  their  business, —  the  greater  power  and  authority  they 
gave  a  foreman  or  manager  to  select  material,  employ  men  to- 
build  a  safe  and  proper  scaffold,  upon  which  other  servants,, 
who  had  no  knowledge   of  the  njanner  of  its   construction^ 
were  to  be  invited  to  work, — the  less  the  liability.     It  is  the 
duty  of   the  master  to  furnish  the  servant  a  safe  place  to- 
work  upon,  and  he  cannot  shift  this  responsibility  by  say- 
ing: "  The  foreman  whom  I  employed  was  selected  with  care, 
and  for  his  fitne!;.^  for  the  work  intrusted  to  him.     I  pointed 
out  to  him  all  necessary  and  proper  material;  and  therefore,, 
though  he  did  not  make  a  proper  selection  of  material,  and 
did  not  build  a  safe  structure,  my  hands  are  clean,  and  na 
responsibility  rests  with   me.      I  have   discharged   the   full 
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measure  of  my  duty  to  the  men  whom  he  guides  and  con- 
trols." 

Especially  is  this  true  if  it  appears,  as  in  this  case,  that  he 
has  intrusted  the  entire  management  and  control  of  that  busi- 
ness in  the  hands  of  such  foreman,  with  power  to  employ  the 
men,  and  he  himself  retires  from  any  direction  and  control 
over  it.  Mr.  Reed  apparently  had  this  authority;  and  from 
the  manner  of  the  accident  claimed  by  the  plaintiff,  it  is  evi- 
dent that  the  men  selected  by  Mr.  Reed  to  find  the  timber  to 
support  these  running-boards  were  wholly  unfit  to  build  such 
a  scafibld.  It  was  Reed's  duty  to  examine  this  scaffold,  and 
see  that  it  was  properly  built,  before  sending  the  plaintiff 
there  to  work;  and  under  the  authority  delegated  to  him  by 
the  defendants,  and  the  control  he  assumed  of  affairs  there,  he 
stands  in  their  place,  and  they  must  assume  the  risks  of  his 
negligence.  Upon  this  branch  of  the  case,  the  instructions 
given  by  the  circuit  judge  were  proper. 

The  court  was  in  error  in  refusing  the  defendants'  seventh 
request  to  charge,  as  follows:  "  If  plaintiff's  own  negligence 
caused  or  contributed  to  the  injury,  he  cannot  recover." 

The  court  should  have  directed  the  attention  of  the  jury  to 
the  claim  made  by  the  defendants'  counsel  as  to  the  negli- 
gence of  plaintiff.  The  theory  of  the  defendants  was,  that  the 
plaintiff,  and  the  others  with  whom  he  was  working  upon  the 
runway,  went  away,  and  left  the  wheelbarrows  there  in  such  a 
position  that  the  dumper  could  not  properly  control  the  rope, 
thus  permitting  the  bucket  to  catch  the  end  of  the  scaffold, 
and  raising  it;  and  when  loosened,  it  dropped  back  upon  the 
cross-piece,  which,  with  the  added  weight  of  the  coal  and  both 
barrows,  and  the  three  men,  caused  the  breaking.  If  the 
breaking  of  the  cross-piece  was  caused  in  this  manner,  and 
resulted  from  the  negligence  of  the  plaintiff  or  the  men  im- 
mediately employed  with  him,  or  by  their  negligence  in  this 
regard  they  contributed  to  the  injury,  the  plaintiff  could  not 
recover,  and  the  jury  should  have  been  so  instructed.  It  was 
probably  an  oversight  in  the  trial  judge  in  refusing  this  re- 
quest, as  the  rule  is  undoubtedly  well  understood  by  the 
learned  circuit  judge  that  in  all  actions  for  injuries  caused 
by  the  alleged  negligence  of  another,  the  plaintiff  himself  must 
be  free  from  fault,  to  sustain  his  action. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
ordered. 
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Master  and  Servant  —  "Who  is  not  a  Fkllow-servant,  but  a  Vicr- 
PBINCIPAL.  —  Where  the  master  appoints  a  middleman,  with  full 'power  to 
employ  or  discharge  those  under  him,  and  with  full  control  of  the  work  over 
which  he  is  placed,  such  middleman  ia  a  foreman  or  vice-principal,  for  whose 
negligence  the  master  is  responsible:  Harrison  v.  Detroit  etc.  R.  R.  Co.,  79 
Mich.  409;  19  Am.  St.  Rep.  180,  and  note  citing  the  principal  case;  Inter- 
national etc.  R'y  Co.  v.  Prince,  77  Tex.  560;  19  Am.  St.  Rep.  795;  Richmond 
etc.  R.  R.  Co.  V.  Williams,  86  Va.  165;  19  Am.  St.  Rep.  876;  Galveston  etc 
R'y  Co.  V.  Smith,  76  Tex.  611;  18  Am.  St.  Rep.  78,  and  note;  St.  Louis  etc 
R'y  Co.  V.  Weaver,  35  Kan.  412;  Boatwriyht  v.  Northeastern  R.  R.  Co.,  26 
8.  C.  128;  Louisville  etc  R'y  Co.  v.  OraJuim,  124  Ind.  89;  Coleman  v.  Wilming- 
ton etc  R.  R.  Co.,  25  S.  C.  446. 

Contributory  Negligence.  —  One  cannot  recover  for  an  injury  sus- 
tained, if  he  himself  was  guilty  of  negligence:  Pawling  v.  Hoslcins,  132  Pa.  St. 
617;  19  Am.  St.  Rep.  617,  and  note.  However,  contributory  negligence 
cannot  be  invoked  as  a  defense,  unless  it  is  a  proximate  cause  of  the  injury: 
North  Birmingham  SU  R'y  Co.  v.  Calderwood,  89  Ala.  247;  18  Am.  St.  Eep. 
106;  Dandie  v.  Southern  P.  R.  R.  Co.,  42  La.  Ann.  686;  Novock  v.  Miclugan 
O.  R.  R.  Co.,  63  Mich.  121;  Texas  P.  R'y  Co.  v.  Lester,  75  Tex.  56. 
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Judicial  Sales.  —  Resals  of  Profertt  will  not  be  ordered  upon  an  offer  of 
increase  of  price  alone,  when  the  property  has  not  been  sold  at  a  sacri- 
fice. Special  circumstances,  appealing  to  equitable  considerations,  must 
always  exist,  where  the  sale  is  not  void,  to  justify  an  order  for  a  resale. 

Judicial  Sales  —  Resale,  when  Ordered.  —  A  resale  of  property  will  bo 
ordered  only  when  an  interested  party  is  not  barred  by  laches,  and  there 
hM  been  fraud  and  misconduct  in  the  purchaser,  or  others  connected  with 
the  sale,  surprise  or  misapprehension,  not  attributable  to  the  party's 
fault,  created  by  the  conduct  of  the  purchaser,  or  of  some  person  in- 
terested in  the  sale,  or  of  the  officer  conducting  it. 

Judicial  Sales  —  Resale,  when  Ordered.  — Where  property  is  sold  under 
judicial  decree  to  the  highest  bidder,  and  the  sale  is  fairly  conducted, 
without  fraud,  after  proper  notice,  it  will  require  a  strong  case  and  a 
peculiar  exigency  to  warrant  a  court  in  setting  it  aside  and  ordering  a 
resale, 

Dwight  D.  Root,  for  the  appellants. 

/.  C.  and  C.  B.  Wood,  for  the  respondent. 

Champlin,  C.  J.  At  a  sale,  made  pursuant  to  a  decree  of 
foreclosure  of  a  mortgage,  held  on  March  5,  1888,  there  were 
two  bidders.  One  was  William  Stimer,  bidding  in  his  own 
behalf;  and  the  other  was  C.  B.  Wood,  who  was  bidding  in 
behalf  of  Catherine  Vedder.  Wood  bid  $885,  and  afterwards 
Stimer  bid  $890;  and  the  premises  were  struck  off  to  him 
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and  his  brother,  Wyman  Stimer,  and  the  commissioner's  deed 
was  duly  executed  to  them. 

Several  by-standers  have  made  affidavit  that  when  Wood 
bid  $885,  Stimer  said:  "That  is  enough;  you  can  have  it"; 
and  that  the  commissioner  then  said,  *'  Sold."  But  Mr. 
Wood,  in  his  affidavit,  does  not  say  that  the  commissioner 
announced  it  as  sold,  but  inquired  for  whom  he  was  bidding, 
and  made  a  memorandum  of  it.  The  commissioner  makes 
affidavit  that  he  did  not  strike  off  the  premises  to  Wood,  but 
Bays  he  made  a  memorandum  of  his  bid;  that  Wood  imme- 
diately left,  and  went  back  into  the  court-room.  It  appears 
that  he  waB  in  attendance  upon  the  court,  and  had  obtained 
leave  of  absence  for  a  few  minutes  to  attend  this  sale.  The 
commissioner  says  that  Wood  and  Harry  Allen,  who  was 
also  present  at  the  sale,  appeared  to  be  acting  in  concert, 
and  before  he  announced  the  biddings  closed,  he  inquired  of 
Allen  if  he  represented  Wood,  as  if  he  did  not,  he  wished 
to  send  for  Wood;  that  he  understood  Allen  to  say  that  he 
represented  Wood,  and  that  he  would  not  raise  Stimer's  bid, 
which  had  been  made  after  Wood  left,  of  $890,  —  and  he 
therefore  struck  off  the  premises  to  Stimer.  Allen  denies  stat- 
ing that  he  represented  Wood,  and  states  that  he  told  the 
commissioner  that  he  did  not  represent  him;  but  he  has  made 
another  affidavit,  in  which  he  states  that  he  was  then  and  there 
ready  to  pay  the  money  on  Wood's  bid,  which  shows  that  he 
had  some  relation  to  the  real  bidder. 

There  was  nothing  which  occurred  at  the  sale  which  would 
induce  a  court  of  equity  to  set  it  aside.  The  premises  were 
finally  struck  off  to  Stimer  as  the  highest  bidder.  More  than 
this,  the  Wood  who  made  the  bid  was  one  of  the  members  of 
the  firm  of  J.  C.  and  C.  B.  Wood,  who  were  the  solicitors  for 
complainant,  and  who,  on  the  next  day  after  the  sale  to  Sti- 
mer, entered  the  usual  order  nisi  to  confirm  the  sale.  This 
order  was  entered  on  March  6,  1888. 

On  March  13,  Catherine  Vedder  filed  a  petition  to  set  aside 
the  sale,  and  for  a  resale,  saying  that  she  would  have  bidden 
one  hundred  or  two  hundred  dollars  more  if  the  premises  had 
not  been  struck  off  in  the  absence  of  Mr.  Wood.  It  must  be 
remembered  that  in  the  mean  time,  and  on  the  day  of  sale, 
Stimer  had  paid  to  the  commissioner  the  amount  of  his  bid, 
and  it  had  been  disbursed  in  accordance  with  the  decree.  To 
•enable  him  to  pay  the  purchase-money,  he  had  mortgaged  the 
premises  purchased  by  him  at  the  sale,  for  five  hundred  dol- 
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lars,  to  one  Powers,  and  had  raised  the  halance  by  mortgage 
or  sale  of  his  personal  property.  The  petition  of  Catherine 
Vedder  was  supported  by  several  affidavits,  before  referred  to, 
with  reference  to  what  took  place  at  the  sale. 

It  appears  that  the  court,  on  July  2,  1888,  made  an  order 
that  the  sale  on  March  5,  1888,  be  set  aside  on  condition  that 
the  petitioner  make  due  service  of  the  petition  on  all  parlies 
interested  who  had  not  appeared,  and  upon  petitioner's  filing 
a  bond,  with  sufficient  surety,  that  there  would  be  bid  upon 
the  premises  a  sura  of  money  not  less  than  $1,050  at  any  re- 
sale the  commissioner  might  thereafter  make,  —  said  bond 
also  to  indemnify  John  Powers,  mortgagee  of  said  premises, 
against  any  damage  he  might  sustain,  and  also  indemnify  the 
purchaser  at  the  sale  before  then  made  against  any  damage  he 
might  sustain;  and  upon  the  filing  and  approval  of  the  bond 
the  commissioner  was  ordered  to  immediately  thereafter  make 
a  resale  of  the  premises. 

Nicholas  Kress  petitioned  the  court  to  modify  the  order  so 
as  to  permit  a  resale  if  a  bid  was  ofiered  of  $1,000,  represent- 
ing that  he  could  find  no  one  to  enter  into  a  bond  condi- 
tioned to  bid  $1,050,  but  that  Harry  Allen  had  promised 
to  enter  into  a  bond  with  him  conditioned  to  bid  $1,000;  and 
he  annexed  the  affidavit  of  Harry  Allen  to  that  effect.  The 
court  modified  the  order;  and  thereupon  the  bond  was  filed, 
and  a  resale  had,  and  the  premises  were  struck  off  to  Harry 
Allen  for  one  thousand  dollars.  Afterwards,  on  a  showing 
that  the  parties  interested  had  not  been  notified,  this  sale  was 
eet  aside,  and  notices  ordered  to  be  served,  when  another 
order,  upon  hearing,  was  had,  and  a  resale  ordered,  and  the 
premises,  on  such  resale,  were  struck  oflF  again  to  Harry  Al- 
len for  one  thousand  dollars,  he  being  the  only  bidder  at  both 
resales.  This  is  the  same  Harry  Allen  who  was  present  at 
the  first  sale,  and  who  had  the  money  with  which  to  pay 
Wood's  bid,  and  who  refused  to  raise  Stimer's  bid  at  that  sale. 

No  sufficient  reason  is  shown  why  the  sale  made  on  the  5th 
of  March,  which  was  fair  and  open,  should  be  set  aside  to  en- 
able Mr.  Allen,  who  was  present  at  that  sale,  to  raise  the  bid 
to  one  thousand  dollars.  The  only  showing  as  to  value  is  the 
affidavits  of  Stimer  and  Fisk,  which  show  that  the  fair  value 
of  the  premises  does  not  exceed  nine  hundred  dollars.  It 
cannot  be  urged  that  the  price  at  which  it  was  sold  to  Stimer 
was  inadequate,  or  that  it  was  sold  at  a  sacrifice. 

A  resale  will  not  be  ordered  upon  an  offer  of  increase  of 
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price  alone,  when  the  property  has  not  been  sold  at  a  sacrifice. 
The  practice  of  the  English  court  of  chancery,  which  is,  to 
open  biddings  before  confirmation  when  an  offer  is  made  of  an 
advance  of  ten  per  cent  on  the  bid,  and  an  indemnity  to 
the  purchaser,  has  not  been  adopted  in  this  state.  Special 
circumstances,  appealing  to  equitable  considerations,  must 
always  exist,  where  the  sale  is  not  void,  to  justify  an  order  for 
a  resale.  Where  a  party  interested  has  not  been  barred  by 
laches,  a  resale  will  be  ordered,  where  there  has  been  fraud  or 
misconduct  in  the  purchaser,  fraudulent  negligence  or  mis- 
conduct in  other  persons  connected  with  the  sale,  surprise  or 
misapprehension,  not  attributable  to  the  party's  own  fault, 
created  by  the  conduct  of  the  purchaser,  or  of  some  person 
interested  in  the  sale,  or  of  the  oflBcer  who  conducts  the  sale. 
None  of  these  elements  exist  in  this  case.  The  only  reason 
for  ordering  a  resale  is,  that  Allen  was  willing  to  pay  $110 
more  than  was  offered  at  a  public  sale  at  which  Allen  was 
present,  and  the  consequential  benefit  to  the  mortgagor,  who 
is  entitled  to  the  surplus.  If  this  is  a  suflBcient  reason,  a  re- 
sale may  be  ordered  in  nearly  every  case  of  a  judicial  sale, 
the  direct  tendency  of  which  would  be  to  destroy  the  confi- 
dence of  bidders  at  such  sales,  and  prevent  bidding,  thus 
affecting  the  price  at  which  the  property  will  sell  for.  When 
property  is  exposed  for  sale  under  a  judicial  decree,  and 
oflFered  to  the  highest  bidder,  and  the  sale  is  without  fraud, 
and  is  fairly  conducted,  after  proper  notice,  and  is  struck  off 
to  a  third  person,  it  will  require  a  strong  case  and  some  pecu- 
liar exigency  to  warrant  a  court  in  setting  it  aside. 

We  think  the  order  setting  aside  the  sale  made  on  March 
5,  1888,  to  William  Stimer  and  Wyman  Stimer  should  be  va- 
cated, set  aside,  and  held  for  naught,  and  also  all  subsequent 
orders  for  resale,  and  sales  and  deeds  made  in  pursuance 
thereof,  should  be  vacated,  set  aside,  and  held  for  naught, 
and  it  will  be  so  decreed.  William  Stimer  and  Wyman 
Stimer  will  recover  their  costs  of  this  court  against  Nicholas 
Kress  and  Harry  Allen. 

JuDiciAi.  Sales  —  Resale.  —  The  policy  of  the  law  is  to  protect  judi- 
cial sale?,  in  the  absence  of  fraud:  Coriell  v.  Ham,  4  G.  Greene,  455;  61 
Am.  Dec  134.  As  to  when  and  tinder  what  circumstances  a  judicial  sale 
may  be  set  aside  and  a  resale  ordered,  see  note  to  Motmt  t.  Broum,  69  Am. 
Dec  365-374;  CamjibeU  v.  Oardner,  11  N.  J.  Eq.  423;  69  Am.  Dec.  598,  and 
note  604,  605.  Inadequacy  of  price  alone  is  seldom,  if  ever,  sufficient  to  au- 
thorize the  setting  aside  of  a  sale.     However,  great  inadequacy  of  price  is  a 
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circumstance  of  suspicion,  which,  taken  in  connection  with  other  circum- 
stances, may  constitute  a  ground  for  setting  a  sale  aside:  Means  v.  Rosevenr^ 
42  Kan.  377;  Davis  v.  Chicago  D.  Co.,  129  111.  181;  Brianl  v.  Jackson,  99  Mo. 
685;  Walters  v.  Hej-mann,  99  Mo.  529;  Glide  v.  Dioyer,  83  Cal.  477;  Wrij/it  v. 
Dick,  116  Ind.  538.  A  fraudulent  combination  among  bidders  at  a  judicial 
sale  to  avoid  competition  is  a  ground  for  vacating  such  sale:  Frank  v.  Arnold, 
73  Iowa,  370.  Compare  Farmers'  Bank  v.  Qidck,  71  Mich.  534;  15  Am.  St 
Rep.  28a 
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[80  Michigan,  124.] 
QurrcLAiH  Deeds.  —  One  who  holds  land  under  a  quitclaim  deed  is  not  a 
iona  fide  purchaser,  and  takes  only  the  interest  which  his  grantor  had, 
especially  when  he  has  notice  or  ready  means  of  knowledge  aa  to  the 
real  condition  of  the  title. 

J.  B.  McMahon,  for  the  appellant. 

Dovelj  Smith,  and  Smurthwaite,  for  the  respondents. 

Grant,  J.  On  May  26,  1883,  one  William  G.  Hinman, 
being  the  owner  in  fee  of  the  land  in  dispute,  and  other  lands, 
sold  and  conveyed  thera  by  warranty  deed  to  complainant, 
Richard  G.  Peters.  The  consideration  was  twenty  thousand 
dollars.  The  whole  number  of  acres  conveyed  was  1,160. 
They  were  situated  in  sections  26,  27,  28,  33,  34,  85,  and  36, 
township  20  north,  range  15  west,  and  section  3,  township  19 
north,  range  15  west.  Mason  County.  They  comprised  all  the 
lands  he  owned  in  that  vicinity,  and  were  known  among  lum- 
bermen as  the  "Pierce  and  Hinman  lands."  June  1,  1883, 
the  deed  was  recorded  in  the  office  of  the  register  of  deeds  for 
Mason  County.  By  the  neglect  or  oversight  of  the  register, 
the  north  half  of  the  northeast  quarter  and  the  southwest 
quarter  of  the  southeast  quarter  of  section  34  were  omitted 
from  the  record. 

May  80,  1883,  Peters  executed  a  mortgage  upon  all  the 
lands  described  in  the  Hinman  deed,  and  other  lands  also,  for 
fifty  thousand  dollars.  This  mortgage  was  recorded  June  1, 
1883,  and  the  record  contained  a  description  of  the  land  here 
in  controversy.  This  mortgage  contained  some  defects,  not 
material  to  the  issue  in  this  case;  and  December  24,  1883, 
Peters  and  his  wife  executed  another  mortgage  to  correct 
them.  This  mortgage  covered  the  same  lands  as  the  first, 
and  was  recorded  January  4,  1884.  After  the  purchase  from 
Hinman,  the  lands  were  assessed  to  Peters,  and  the  taxe» 
paid  by  him  and  his  co-complainant. 
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Douville  knew  of  the  sale  to  Peters.  He  was  a  land  specu- 
lator. Having  learned  from  the  record  the  condition  of  the 
title  as  it  there  appeared,  he  wrote  to  Hinraan,  who  lived  in 
Pontiac,  a  letter,  dated  September  8,  1885,  offering  him  ten 
dollars  for  a  quitclaim  deed  of  the  whole  of  section  24,  town- 
ship 20  north,  range  15  west.  The  letter  contained  this  state- 
ment: "  It  is  probably  worth  nothing  to  you,  and  I  do  not 
know  as  it  will  be  worth  anything  to  me." 

Hinman  wrote  accepting  the  offer.  Douville  thereupon,  on 
September  15,  sent  him  a  draft  for  ten  dollars,  and  a  deed  for 
section  34  instead  of  24.  Hinman  testifies  that  he  signed  the 
deed  supposing  that  it  was  for  section  24,  and  he  assigns  a 
good  and  honest  reason  for  executing  such  a  deed  for  the 
latter  section.     This  deed  was  recorded  September  22,  1885. 

September  28,  1887,  Douville  conveyed  to  Cartier,  by  quit- 
claim deed,  the  southwest  quarter  of  southeast  quarter  of 
section  34,  the  consideration  being  two  thousand  five  hundred 
dollars.  Before  the  deed  to  Cartier  was  made,  Douville  pro- 
cured an  abstract  of  the  title,  and  delivered  it  to  him.  This 
showed  the  two  mortgages  above  mentioned,  and  the  quit- 
claim deed  to  Douville  with  a  consideration  of  one  dollar. 
Peters  and  Douville  lived  in  Manistee;  Cartier,  in  Ludington. 
Douville  employed  one  Stronach  to  sell  the  land  for  him, 
offering  him  two  hundred  dollars  to  make  a  sale.  Cartier  had 
previously  requested  Stronach  to  be  on  the  lookout  for  pine- 
lands, for  him.  Stronach  informed  Cartier  of  this  land,  and 
Douville's  offer  to  sell  for  two  thousand  five  hundred  dollars. 
Stronach  was  a  careful  timber  estimator.  He  examined  the 
land  at  the  request  of  Cartier,  and  reported  to  him  that  there 
were  six  hundred  and  fifty  thousand  of  pine  timber,  worth 
six  dollars  per  thousand.  When  Stronach  offered  the  land 
to  Cartier,  Cartier  replied:  "  Is  n't  that  the  forty  that  Mr. 
Peters  has  a  claim  on?"  Cartier  had  lived  upwards  of 
thirty  years  in  Manistee  and  Ludington;  was  well  acquainted 
with  Peters;  could  communicate  with  him  at  any  time  by 
telephone;  kept  himself  posted,  to  know  where  the  pine  in 
that  region  was,  and  who  owned  it;  went  to  Manistee  to  see 
Douville  about  the  purchase.  He  further  testifies  that  his 
neighbors  knew,  substantially,  what  pine  he  owned,  and  he 
knew  what  pine  his  neighbors  owned.  He  knew  that  Dou- 
ville's title  rested  upon  a  quitclaim  deed,  with  only  a  nominal 
consideration.     Douville  refused  to  warrant  his  title. 

Complainants  did  not  know  of  the  mistake  in  the  record 
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until  after  the  deed  to  Cartier.  Immediately  upon  learning 
this  fact,  they  filed  the  bill  to  remove  the  cloud  from  their 
title.  Decree  was  rendered  in  favor  of  complainants.  Car- 
tier  alone  appeals.  Cartier's  son,  evidently  mistrusting  the 
validity  of  Douville's  title,  asked  his  father,  prior  to  the  pur- 
chase, if  he  thought  Douville  was  the  owner  of  the  land.  The 
above  are  the  essential  facts  to  be  gathered  from  the  record. 

1.  Peters  was  the  owner  in  fee  of  this  land,  and  can  only 
be  divested  of  his  title  by  a  bona  fide  purchaser  without  notice 
of  such  facts  as  were  suflficient  to  put  a  prudent  man  upon  in- 
quiry. Hinman  had  no  title  to  convey  to  Douville.  Douville 
knew  that  Peters  had  purchased,  and  that  the  deed  to  him 
was  worthless.  The  execution  of  the  two  mortgages  —  one 
only  a  few  days  after  the  purchase  by  Peters,  which  purchase 
was  known  to  Cartier  —  was  an  assertion  of  title  in  the  mort- 
gagor. Cartier  had  actual  knowledge  of  these  mortgages,  and 
this  alone  should  have  been  sufficient  in  morals,  if  not  in  law, 
to  have  caused  him  to  investigate  the  title.  But  aside  from 
this,  he  evidently  understood  that  this  land  was  included  in 
the  Peters  purchase.  It  was  therefore  his  duty  to  inquire  into 
Peters's  rights  before  purchasing.  He  could  havecommunicated 
with  Peters  personally,  or  by  letter  or  telephone,  in  a  few  hours. 
The  conclusion  is  irresistible  that  he  feared  the  result  of  an 
investigation  into  the  title,  and  preferred  to  take  his  chances 
of  being  held  to  be  a  bona  fide  purchaser  without  investiga- 
tion. His  grantor  refused  to  give  him  any  but  a  quitclaim 
deed,  thereby  exhibiting  a  lack  of  confidence  in  his  title.  All 
the  indications  surrounding  the  transaction  would,  if  folJowed, 
have  speedily  led  him  to  the  truth.  He  blindl}'  declined  to 
pursue  them.  He  was  not,  therefore,  a  bona  fide  purchaser 
The  recording  laws  were  never  intended  as  a  shield  to  such 
transactions. 

2.  Under  the  cloak  of  quitclaim  deeds,  schemers  and  specu- 
lators close  their  eyes  to  honest  and  reasonable  inquiries,  and 
traffic  in  apparent  imperfections  in  titles.  The  usual  methods 
of  conveying  a  good  title —  one  in  which  the  grantor  has  con- 
fidence—  is  by  warranty  deed.  The  usual  method  of  convey- 
ing a  doubtful  title  is  by  quitclaim  deed.  The  rule  is  wise 
and  wholesome  which  holds  that  those  who  take  by  quitclaim 
deed  are  not  bona  fide  purchasers,  and  take  only  the  interest 
which  their  grantors  had.  This  rule  is  adopted  in  the  United 
States  supreme  court,  and  in  the  courts  of  many  of  the  states: 
Johnson  V.  Williams,  37  Kan.  179,  and  cases  there  cited.     It 
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is  therefore  immaterial  whether  Cartier  had  notice  or  knowl- 
edge of  complainants'  title.  He  must  be  held  to  have  pur- 
chased at  his  own  risk;  and  Douville,  having  no  title, 
conveyed  none  to  him.  . 

Decree  is  affirmed,  which  costs  of  both  courts. 

QxnTYXAm  Dbkd  —  Bona  Fids  Purchaser.  —  One  holding  or  claiming 
nnder  a  qaitclaim  deed  cannot  be  deemed  a  bona  fide  purchaser:  Steele  t. 
Sioux  Valley  Bantt  79  Iowa.  339;  18  Am.  St.  Rep.  370,  and  note. 


Porter   v.  Chicago  and  West  Michigan    Rail- 
way Company. 

[80  MlCHIQAH,  166.] 

Railways  —  Passknger  Aliohtino  from  Moving  Train.  —  A  passenger 
who  is  injured  in  alighting  from  a  moving  train  after  it  has  passed  the 
station  of  his  destination,  and  who  attempts  to  alight  without  invitation 
or  an  announcement  of  the  station,  has  the  burden  of  proof  to  show  neg- 
ligence  on  the  part  of  the  railroad  company;  and  although  the  accident 
happened  from  a  failure  of  the  air-brakes  to  respond  in  stopping  the 
train,  he  cannot  recover,  if  it  is  shown  that  such  brakes  worked  perfectly 
at  other  stopping-places  on  the  same  trip,  and  were  not  out  of  order 
through  any  negligence  of  the  company,  and  that  it  used  proper  efforts 
by  means  of  hand-brakes  to  stop  the  train.  Nor  is  the  fact  that  when 
the  train  had  stopped  after  the  accident  it  was  suddenly  started  up 
any  evidence  of  negligence  on  the  part  of  the  company,  in  the  absence 
of  evidence  that  the  sudden  starting  of  the  train  had  anything  to  do  with 
the  accident. 

Smith,  Nims,  Hoyt,  and  Ertoin,  and  M.  J.  Smiley,  for  the  ap- 
pellant. 

Montgomery  and  Bundy,  and  George  P.  Wanty,  for  the  re- 
spondent. 

Grant,  J.  Plaintiff  recovered  judgment  in  the  court  below 
for  injuries  sustained  while  jumping  from  a  moving  train  on 
the  defendant's  road. 

She  purchased  a  ticket  August  7,  1888,  and  took  the  train 
from  Grand  Rapids  to  a  place  known  as  the  "  Lake  Sliore 
Crossing,"  near  which  she  resided.  At  this  point  the  defend- 
ant's track  crossed  that  of  the  Lake  Shore  and  Michigan  South- 
ern. The  defendant  was  in  the  habit  of  receiving  and  carrying 
passengers  to  and  from  this  crossing,  but  had  not  erected  any 
platform  or  station-house.  Its  trains  were  required  to  stop 
four  hundred  feet  from  the  crossing,  when  passengers  were 
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allowed  to  leave  and  board  trains.  The  fare  was  ten  cents, 
which  plaintiff  had  paid.  On  nearing  the  station,  the  engineer 
of  the  train,  which  was  a  fast  express,  and  running  from  forly- 
five  to  fifty  miles, per  hour,  whistled  at  the  usual  and  pro[)cr 
distance,  and  applied  the  air-brakes.  These  brakes  failed  to 
respond,  and  he  immediately  whistled  for  hand-brakes.  Tbo 
train  bands,  including  the  conductor,  brakeman,  and  baggage- 
man, immediately  proceeded  to  set  them.  The  engineer,  upon, 
passing  the  half-mile  board,  and  seeing  that  the  train  was  not 
under  control,  again  whistled  for  brakes,  and  reversed  his  en- 
gine. He  did  not  succeed  in  stopping  the  train  before  reacliing 
the  crossing.  The  air-brakes  were  properly  tested  before  leav- 
ing Grand  Rapids,  and  were  found  to  be  in  good  order.  They 
also  worked  perfectly  at  other  stopping-places.  They  failed  to 
work  at  the  crossing  because,  in  some  way  entirely  unexplained^ 
the  air-cock  between  the  second  and  third  cars  had  been  turned^ 
shutting  off  the  air.  This  made  it  iu}pos6ible  to  stop  the  traia 
at  the  usual  place. 

Plaintiff  had  been  to  the  city  upon  a  visit,  and  was  return- 
ing home.  She  heard  the  whistle  for  the  crossing.  As  the 
train  commenced  to  slow  up,  she  arose  from  her  seat,  and  went 
to  the  door.  As  the  train  approached  the  usual  stopping-place,, 
she  saw  that  it  was  going  too  rapidly  for  her  to  alight.  As  it 
gradually  grew  slower,  she  went  out  on  the  platform,  to  be 
ready  to  alight  when  it  stopped.  She  then  stepped  down  upor^ 
the  lower  step.  When  166  feet  from  the  crossing,  with  a  small 
valise  and  umbrella  in  one  hand,  holding  on  to  the  rail  witli 
the  other,  and  facing  towards  the  engine,  she  jumped  from  the 
step  to  the  ground,  —  a  distance  of  about  two  feet.  She  fell, 
and  in  some  way  her  feet  were  struck  by  some  portion  of  the 
train,  and  seriously  injured.  She  testified  that  the  speed  of 
the  train  had  gradually  slackened;  that  at  the  time  she 
jumped,  it  was  running  very  slowly,  having  the  appearance 
of  just  coming  to  a  halt;  that  she  then  attempted  to  alight 
because  it  seemed  to  her  to  be  her  only  opportunity  for  doing 
so.  She  stood  on  the  front  steps  of  the  third  car  from  the  rear, 
next  to  the  smoker.  She  does  not  testify  how  her  feet  hap- 
pened to  come  in  contact  with  the  moving  train;  for,  upoa 
falling,  she  says  she  momentarily  lost  consciousness,  but  re- 
covered it  again  before  the  train  had  passed. 

One  witness  stood  on  the  steps  between  the  smoker  and  the 
baggage-car,  and,  knowing  that  something  unusual  had  hap- 
pened, as  the  train  had  passed  the  usual  stopping-place,  wa» 
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leaning  outwards,  and  looking  to  the  rear.  He  saw  plainlifT 
jump,  with  her  valise  and  umbrella  in  her  hand.  He  says 
that  when  she  struck  she  wheeled  around,  and  her  feet  struck 
the  hind  truck  as  they  went  by.  This  is  the  only  testimony 
as  to  the  manner  of  the  injury,  and  is  undoubtedly  correct. 
The  trucks  did  not  pass  over  her  feet,  for  her  toes  were  not 
cut  to  pieces,  crushed,  or  jammed.  Some  of  the  bones  between 
the  toes  and  ankle  of  the  right  foot  were  broken,  and  the  flesh 
badly  torn.  The  left  foot  was  badly  contused,  but  no  bones 
were  broken.  Witnesses  vary  in  their  estimates  of  the  speed 
of  the  train,  from  two  to  fifteen  miles  per  hour.  It  is  apparent, 
from  the  manner  in  which  the  accident  occurred  after  plaintiff 
jumped,  and  the  injury  inflicted,  that  the  speed  of  the  train 
was  considerable.  Plaintiff  was  twenty-three  years  old,  a 
graduate  of  the  normal  echool,  a  school-teacher,  accustomed 
to  travel,  and  had  repeatedly  traveled  over  this  part  of  the 
defendant's  road. 

Three  grounds  of  negligence  are  alleged:  1.  The  defendant 
negligently  failed  to  bring  its  train  to  a  full  stop  at  the  usual 
place.  2.  The  defendant's  servants  furnished  plaintiff  no 
assistance  in  alighting  from  the  train.  3.  The  defendant 
negligently  started  the  train  up,  with  sudden  violence,  while 
plaintiff  was  attempting  to  alight.. 

These  are  all  combined  in  each  count  of  the  declaration, 
and  together  were  undoubtedly  intended  to  constitute  the 
negligence  against  the  defendant.  We  will,  however,  consider 
them  separately. 

1.  No  negligence  is  shown  by  the  fact  that  the  trnin  ran 
past  the  usual  stopping-place.  The  train  was  equipped  with 
the  usual  air-brakes  required  by  law.  They  were  in  good 
condition  when  the  train  started  out.  The  turning  of  the 
air-cock  was  the  sole  cause  of  the  inability  of  the  engineer 
to  control  the  train.  How  it  became  turned  is  wholly  unex- 
plained. The  mere  fact  that  it  was  turned  is  not  of  itself 
evidence  of  negligence.  If  it  was  turned  by  an  accident  which 
ordinary  prudence  could  not  have  foreseen  and  prevented,  or 
if  it  was  designedly  turned  by  some  one  not  in  defendant's 
employ,  the  defendant  cannot  be  held  liable.  The  burden  of 
proof  was  upon  the  plaintiff  to  show  that  it  was  turned  through 
the  negligence  of  the  defendant.     This  she  has  failed  to  do. 

2.  All  the  train-men  were  at  the  time  at  their  posts  of  duty, 

attempting  to  stop  the  train,  in  obedience  to  the  requirements 

of  law.     The  station  had  not  been  announced,  nor  had  the 
Am.  St.  Kkp.,  Vol.  XX.— 3S 
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train  stopped.  The  plaintiff  had  not  been  invited  to  alight 
It  is  fair  to  presume  that  if  the  train-men  had  been  near  her 
they  would  have  prevented  her  alighting,  instead  of  assisting 
her  to  alight.  It  would  certainly  have  been  their  duty  to  upo 
all  proper  means  for  that  purpose  while  the  train  was  in  mo- 
tion. Under  these  circumstances,  this  allegation  of  negligence 
falls. 

3.  There  is  some  evidence  tending  to  show  that  the  train, 
after  it  had  slowed  down,  suddenly  started  up.  But  one  can- 
not read  the  record  without  being  convinced  that  the  train 
gradually  slowed  down,  till  it  came  to  a  full  stop  when 
across  the  track  of  the  other  road.  Be  that  as  it  may,  the 
record  fails  to  show  that  the  sudden  starting  of  the  train  had 
anything  to  do  with  the  accident  to  plaintiff.  No  witness  tes- 
tifies that  it  started  up  when  she  was  in  the  act  of  alighting. 
Her  own  testimony  is  conclusive  that  it  had  not.  Under  the 
record,  there  was  no  proof  of  negligence,  and  the  circuit  judge 
should  have  so  instructed  the  jury.  We  express  no  opinion 
upon  the  question  of  contributory  negligence. 

Judgment  reversed,  and  new  trial  ordered. 

NxGLiaKNOB  —  Passenokr  Jumping  from  a  Moving  Train. — While  a 
train  must  be  stopped  at  the  station  to  which  the  company  contracted  to 
carry  a  passenger,  the  fact  that  the  train  is  about  to  pass  the  station  without 
stopping  does  not  justify  a  passenger  in  jumping  from  the  train  while  it  is 
moving:  Walker  v.  Vkksburg  etc.  R.  R.  Co.,  41  La.  Ann.  795;  17  Am.  St. 
Rep.  417i  and  extended  note  422-429,  discussing  the  question  of  contributory 
negligence  npon  the  part  of  one  alighting  from  a  moving  train.  See  also 
Weber  v.  Kansas  City  C.  R'y  Co.,  100  Mo.  194;  18  Am.  St.  Rep.  541;  Penn- 
tylvania  Co.  t.  Marion,  123  Ind.  415;  18  Am.  St.  Rep.  330. 


Kelley    v.    Detroit,    Lansing,    and    Northern^ 
Railroad  Company. 

[80  MiCHieAN,  287.] 

EviDBNOB  —  Hbarsay.  —  In  an  action  to  recover  for  personal  injuries  re- 
ceived in  attempting  to  alight  from  a  railroad  train,  statements^  made  to 
a  witness  in  the  morning  by  the  injured  party,  in  response  to  inquiries  as 
to  how  he  had  rested,  are  narrations  of  past  transactions,  hearsay,  and 
inadmissible  as  evidence  of  the  extent  of  suffering  of  the  injured  party. 

Witness  —  Opinion  as  Evidence  of  Neolioenck.  —  In  an  action  to  re- 
cover for  personal  injuries  received  from  attempting  to  alight  from  a 
railroad  train,  the  opinion  of  a  witness,  as  to  whether  the  accident  hap- 
pened by  reason  of  defendant's  negligence  or  of  plaintiff 's  inattention,  is 
incompetent  and  inadmissible.  > 
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Pbactiob.  —  Wherb  PLAiNTifF'a  WiTKBSs  has  been  allowed  to  answer  a 
question  of  doubtful  competency,  it  is  error  to  refuie  to  allow  defend- 
ant's  witness  to  answer  practically  the  same  question. 

C.  B.  Lathrop,  and  Smith  and  Stevens,  for  the  appellant. 
Rutherford  and  Houseman,  for  the  respondent. 

Cahill,  J.  The  plaintiflf  sued  to  recover  damages  for  an 
injury  to  her  left  ankle,  caused  by  a  fall  while  alighting  from 
■defendant's  train  at  Lakeview  station,  October  6,  1888. 

The  declaration  is  not  set  out  in  the  printed  record,  and 
no  point  is  made  upon  its  suflQciency.  It  alleges  negligence 
on  the  part  of  defendant  in  failing  to  provide  suitable  and  safe 
•attendance  and  appliances  for  the  safety  of  passengers  in 
alighting  from  defendant's  coach,  and  charges  that  defend- 
ant stopped  its  train  in  the  darkness,  where  no  lights  were 
burning,  and  placed  a  box-step  so  carelessly,  "the  top  or  cov- 
ering projecting  over  said  box  or  step  in  such  a  manner  that, 
when  the  plaintiff  stepped  from  said  car  into  the  darkness, 
she  stepped  upon  the  projecting  edge  of  said  box,  by  means  of 
■which  it  was  overthrown,"  and  plaintiff  was  injured. 

Defective  construction  of  the  box-step,  improperly  placing 
the  same,  lack  of  proper  assistance  by  defendant's  employees, 
and  lack  of  artificial  light  are  alleged  in  the  second  count. 

The  plaintiff  recovered  judgment  for  one  thousand  dollars, 
and  the  defendant  brings  error. 

Four  errors  are  assigned  on  the  admission  or  exclusion  of 
testimony.  Upon  the  trial  the  plaintiff  called  as  a  witness 
Abram  Kelley,  who  testified  as  follows:  "The  plaintiff  is 
ray  niece.  The  visited  me  at  Lakeview  about  a  year  ago, 
arriving  thereon  October  6th.  I  was  at. the  defendant's  depot 
to  meet  her.  When  the  train  arrived,  I  walked  down  to  as- 
sist her.  She  stepped  down  on  the  box-step,  and  fell  to  the 
sidewalk.  My  impression  is,  that  the  train  was  a  little  late. 
We  stayed  at  the  depot  quite  a  spell  before  it  came.  There 
were  freight-cars  standing  on  the  side-track,  about  opposite 
where  the  car-step  was.  There  was  no  light  outside  of  the 
oar,  nor  any  about  the  depot,  that  reflected  on  the  steps. 
It  was  not  really  awful  dark,  and  it  was  not  very  light.  It 
was  betweeen  light  and  dark;  sort  of  twilight.  It  was  a  little 
too  dark  to  distinguish  anything  at  the  station,  between  those 
two  trains  of  cars  where  she  alighted.  She  was  taken  to  ray 
house.  Her  ankle  was  swollen  considerably.  She  was  at  my 
house  four  weeks,  and  had  to  go  on  crutches  while  there." 
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Plaintiff's  counsel  then  asked  witness  the  following  ques- 
tion: "  Tell  the  jury  the  extent  of  her  suffering,  so  far  as  it 
came  under  your  observation."  Witness  said:  "I  know  tliat,. 
every  morning,  I  asked  her  how  she  rested." 

Whereupon  counsel  for  defendant  objected  to  the  witness- 
testifying  to  statements  made  by  the  plaintiff  in  answer  to  such< 
questions  of  the  witness,  as  being  hearsay  and  incompetent.. 
The  objection  was  overruled,  and  defendant's  counsel  excepted^ 
The  witness  continued:  "She  said  she  did  n't  rest  well  for 
quite  a  good  many  nights;  that  she  would  have  to  be  uj> 
in  the  night,  —  that  is,  we  had  a  bowl  of  water  set  so  she  could 
bathe  her  ankle." 

Upon  the  admission  of  this  evidence  the  first  error  is- 
assigned.  Defendant's  counsel  do  not  question  the  rule  that 
expressions  or  exclamations  of  present  bodily  pain  are  compe- 
tent evidence,  but  it  is  claimed  that  this  evidence  does  not 
come  within  the  rule,  because  the  statements  did  not  indicate 
present  bodily  feeling,  but  were  narrations  of  past  transactions, 
and  were  made  in  answer  to  questions  put  to  her  by  the  wit- 
ness.  The  admission  of  this  testimony  was  error.  Th& 
witness  was  asked  to  tell  the  jury  the  extent  of  her  sufferings 
so  far  as  it  came  under  his  observation.  This  was  a  proper 
inquiry,  and  it  could  have  been  properly  answered  by  Rny 
testimony  which  tended  to  show  that  the  plaintiff  was  wake- 
ful, restless,  or  showed  other  indications  of  being  in  pain. 
But  we  do  not  think  it  was  within  the  rule  for  the  witness  to 
testify  to  what  the  plaintiff  said  to  him  about  her  sleepless- 
ness, in  response  to  his  inquiries.  Such  statements  made  in 
the  morning  after  the  sleepless  nights  were  narrations  of  past 
transactions,  and  the  testimony  received  was  hearsay:  John- 
son v.  McKee,  27  Mich.  472;  Grand  Rapids  etc.  R.  R.  Co.  v. 
Huntley,  38  Mich.  543;  31  Am.  Rep.  321;  Mayo  v.  Wright,  63 
Mich.  40. 

The  second  error  is  assigned  upon  the  refusal  of  the  circuit 
judge  to  allow  an  answer  to  the  following  question  asked  of 
the  witness  Gilleo,  on  cross-examination  by  defendant's  coun- 
sel: "  At  the  time  of  the  accident,  did  it  occur  to  you  that  the 
accident  happened  by  reason  of  the  darkness?  Whether  it 
occurred  to  your  mind  that  the  accident  happened  by  reasoi> 
of  the  darkness  or  by  reason  of  the  inattention  of  Miss  Kelley 
to  a  step  being  there?" 

We  think  this  testimony  was  properly  excluded.  The  ques- 
tions called  for  the  opinion  of  the  witnesses  upon  a  question 
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which  the  jury  were  to  pass  upon,  viz.,  wliether  the  accident 
3iappened  by  reason  of  the  defendant's  negligence  or  by  reason 
of  the  plaintiff 's  inattention.  This  witness  had  testified  that 
he  was  at  the  depot  on  the  night  of  the  accident,  and  saw  the 
5)laintiff  descending  from  the  car-steps  to  the  box,  and  saw  her 
/all.  Any  opinion  that  he  could  have  must  have  been  formed 
at  the  time,  and  we  do  not  think  it  was  competent  for  him  to 
give  his  opinion.  He  was  allowed  to  state  the  facts  about  the 
^transaction  fully.  From  these  facts,  and  not  from  his  opinion 
based  upon  them,  the  jury  should  find  their  verdict:  Evans  v. 
People,  12  Mich.  34;  Lemon  v.  Chicago  etc.  R'y  Co.,  59  Mich. 
<618;  Anderson  v.  Thunder  B.  R.  Boom  Co.,  61  Mich.  489;  Har- 
ris V.  Clinton  Tp.,  64  Mich.  447;  8  Am.  St.  Rep.  842;  Melzer 
■V.  Peninsular  Car  Co.,  76  Mich.  94. 

The  third  and  fourth  assignments  of  error  are  based  upon 
^he  refusal  of  the  circuit  judge  to  allow  defendant's  counsel' 
to  ask  Merritt  Staples,  a  witness  called  by  the  defense,  the 
•following  questions:  "With  reference  to  the  light, — the 
amount  of  light  at  that  time,  —  will  you  state  whether  in  your 
judgment  a  person  coming  down  the  car-steps,  whether  it  was 
light  enough  for  them,  if  they  had  looked,  to  see  a  box  of  that 
kind?  Will  you  state  whether  or  not  a  person  coming 
xlown  the  car-steps,  if  they  had  looked,  they  could  have  seen 
-the  box  or  not?" 

We  think  the  exclusion  of  the  first  question,  at  least,  was 
•«rror.  Plaintiff's  counsel  had  been  permitted  to  ask  his  wit- 
«iess  Gilleo  the  following  question:  "Q.  As  to  whether  or  not 
a  person  alighting  from  a  car  would  be  able,  in  your  judgment, 
^  distinguish  a  small  object  sitting  down  on  the  ground  as 
vfeW  as  if  it  was  daylight  ?     A.  No,  sir." 

This  was  practically  the  same  question  which,  under  his 
-objection,  the  court  refused  to  allow  defendant's  counsel  to 
ask  his  witness.  Whether  either  of  these  questions  was 
^strictly  competent,  even  under  the  very  liberal  rules  permit- 
ited  by  this  court  in  Evans  v.  People,  12  Mich.  35,  People  v. 
Detroit  Post  and  Tribune  Co.,  54  Mich.  465,  Laughlin  v.  Street 
Jiailway  Co.,  62  Mich.  226,  Kelley  v.  Richardson,  69  Mich.  436, 
irnay  admit  of  some  question,  but  it  would  be  very  unfair  to 
•establish  one  rule  for  the  plaintiff  and  another  for  the  de- 
fendant. 

For  the  errors  pointed  out,  the  judgment  must  be  reversed, 
4and  a  new  trial  granted,  with  costs  of  this  court. 
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Hearsat  Evidence.  —  The  rule  is,  that  hearsay  testimony  is  not  admissi- 
ble: Lynch  V.  Posilethvjaite,  7  Mart.  (La.)  69;  12  Am.  Dec.  495;  Woods  v.  Mon^ 
tfvallo  etc.  Co.,  84  Ala.  660;  5  Am.  St.  Rep.  393;  Rogers  v.  Bailroad  Co. ,  31  S.  C. 
379;  Beard  v.  First  Nat.  Bank,  41  Minn.  153;  Carr  v.  McCarthy,  70  Mich. 
258;  Warren  T.  Frederklis,  76  Tex.  647;  Howard  v.  Russell,  75  Tex.  171;  Fen- 
gar  V.  Broum,  67  Conn.  60;  Ross  v.  Goodwin,  83  Ala.  391;  Howard  v,  Savati- 
nah  etc.  R'y  Co.,  84  Ga.  711;  Central  R.  R.  Co.  v.  Kent,  84  Ga.  351;  Egan  v. 
Orece,  79  Mich.  629;  Lane  v.  Washington  L.  Ins.  Co.,  46  N.  J.  Eq.  316;  Doyle 
V.  Rector  etc.,  118  N.  Y.  678;  Nixon  v.  McKinney,  105  N.  C.  23;  Haase  v.  Ore- 
gon R'y  <&  Nav.  Co.,  19  Or.  354;  Southern  P.  R'y  Co.  v.  Maddox,  75  Tex.  300? 
Myers  v.  Trice,  86  Va.  835;  State  v.  Evans,  33  W.  Va.  417.  In  Wise  v.  Ne- 
loatney,  26  Neb.  89,  where  a  witness  was  called  to  testify  as  to  words  spoken 
to  him  in  a  language  which  he  did  not  understand,  and  which  were  inter- 
preted to  him  by  an  interpreter  in  whom  he  confided,  it  was  decided  that 
such  testimony  was  not  hearsay. 

Narrations  of  past  occurrences  ais  to  the  manner  in  which  a  party  was  in- 
jured are  not  admissible  in  evidence:  Dundas  v.  City  of  Lansing,  75  Mich. 
499;  13  Am.  St.  Rep.  457;  Savannah  etc.  R'y  Co.  v.  Holland,  82  Ga.  257;  14 
Am.  St.  Rep.  158;  Chicago  etc.  R'y  Co.  v.  Becker,  128  111.  645;  15  Am.  St.  Rep. 
^44;  note  to  Leahey  v.  Cass  Ave.  etc.  R'y  Co.,  10  Am.  St.  Rep.  457. 

Opinion  Evidencb. — Statements  made  by  by-standers  an  hour  after  ao 
accident  happened  as  to  how,  in  their  opinion,  the  accident  was  caused,  are- 
inadmissible:  Missouri  P.  R'y  Co.  v.  Ivy,  71  Tex.  409;  10  Am.  St.  Rep.  758. 
Opinions  are  never  admissible  when  the  facts  upon  which  the  witness  founded 
his  opinions  may  be  ascertained,  and  made  intelligible  to  the  court  and  jury: 
Vtis  V.  Thorn,  23  Ala.  469;  58  Am.  Dec.  303,  and  note;  Louisville  etc,  R'y  Co. 
V.  Railway  Co.,  67  Miss.  399;  McCarragher  T.  Rogers,  120  N.  Y.  626. 
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Justices'  Judgments — Jurisdiction  —  Service  of  Process. — Where  » 
justice's  docket  shows  that  the  summons  was  served  by  a  private  per- 
son, bat  does  not  state  that  any  inquiry  was  made  by  the  justice  as  to- 
the  competency  of  the  person  designated  to  serve  it,  nor  does  any  in- 
dorsement authorizing  such  service  appear  thereon,  the  justice  acquired 
DO  jurisdiction,  and  his  judgment  is  null  and  void,  nor  can  he  be  subse- 
quently permitted  to  supply  these  omissions  by  his  oral  testimony,  and 
to  make  the  necessary  indorsement  upon  the  docket,  so  as  to  validate  tli& 
judgment. 

Jurisdiction. — Proof  of  Service  of  Process  to  give  jurisdiction  cannot 
rest  in  parol. 

Justices'  Judgments  —  Evidence  of  Jurisdiction.  —  Justices'  courts  are 
courts  of  limited  jurisdiction,  and  when  a  case  has  been  tried  therein 
and  the  record  thereof  entered  upon  the  docket,  the  justice's  control 
over  it  has  ended,  except  to  issue  execution;  and  he  cannot  thereafter 
show  necessary  jurisdictional  facts  by  his  oral  testimony,  even  under 
order  of  a  superior  court. 

FitzOerald  and  Barry,  and  F.  A.  Stace,  for  the  appellant. 

John  M,  Mathewson,  for  the  respondent. 
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Gkant,  J.  This  suit  was  commenced  by  summons  March 
H,  1889,  before  Milton  M.  Perry,  a  justice  of  the  peace.  Upon 
the  return  day  defendant  Bates,  who  had  been  personally 
served  with  process,  appeared.  Coppens  did  not  appear,  not 
having  been  served.  Plaintiff  declared  on  the  common  counts 
in  assumpsit,  and  on  a  judgment  rendered  by  Milton  M.Perry, 
a  justice  of  the  peace,  March  16,  1883.  Defendant  Bates  de- 
manded a  bill  of  particulars.  Plaintiff  stated  that  this  judg- 
ment was  his  bill  of  particulars. 

Upon  the  trial  the  plaintiff  offered  in  evidence  the  docket 
entry  of  a  judgment  rendered  March  16,  1883,  in  favor  of 
plaintiff,  King,  and  against  the  defendants,  Bates  and  Cop- 
pens.  Defendants  objected  to  its  admission,  on  the  ground 
that  the  justice  obtained  no  jurisdiction  to  render  the  judg- 
ment, because  the  summons  was  not  served  ly  any  constable 
or  officer  of  the  law,  and  there  was  no  proof  in  the  record  that 
it  was  served  by  any  competent  person,  in  accordance  with 
Howell's  Statutes,  section  6827.  The  justice  overruled  the  ob- 
jection, on  the  ground  that  the  judgment  could  not  be  attacked 
collaterally.  Neither  Bates  nor  Coppens  appeared  in  the  first 
suit.  Defendant  Bates  thereupon  appealed  this  suit  to  the 
circuit  court. 

Upon  the  trial  in  the  circuit,  the  docket  entry  of  the  justice 
and  the  files  in  the  case  tried  in  1883  were  offered  in  evidence. 
The  summons  was  not  served  by  an  officer.  The  justice 
placed  the  summons  in  the  hands  of  a  private  person  for  ser- 
vice, but  did  not  indorse  any  written  authority  to  such  person 
upon  the  summons;  nor  did  his  docket  contain  any  statement 
that  he  had  made  any  inquiry  to  determine  the  competency 
of  the  person  so  designated  to  makfi  the  service.  The  person 
BO  designated  returned  under  oath  that  he  had  personally 
served  the  summons  upon  Bates.  The  learned  circuit  judge 
permitted  Milton  M.  Perry,  the  justice,  to  testify  that  he  did 
make  inquiry  into  the  competency  of  the  person  designated  to 
make  the  service,  and  that  he  was  a  competent  person;  and 
also  permitted  said  justice  to  take  the  summons  issued  in 
said  cause,  and  to  indorse  upon  it  the  following:  — 

"  On  request  of  within  plaintiff,  and  deen)ing  it  expedient 
so  to  do,  I  did,  on  March  8, 1883,  appoint  and  empower  Henry 
W.  Booth  to  execute  the  within  process,  he  being  a  competent 
and  proper  person  to  execute  the  same,  being  of  lawful  age 
and  not  a  party  to  the  suit,  and  nowise  interested  in  the  event 
thereof.     The  above  is  indorsed  hereon  the  eleventh  day  of 
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January,  1890,  by  permission  of  the  circuit  court  of  the  county 
of  Kent,  and  in  open  court,  by  way  of  amendment. 

"  Dated  January  11,  1890.  Milton  M.  Perry, 

*'  Justice  of  the  Peace." 

The  court  also  permitted  the  justice  to  amend  his  docket 
by  adding  to  it  a  similar  statement  to  the  above. 

This  court  has  too  often  decided  that,  under  a  record  such 
as  this,  before  the  amendments  were  made,  justices  of  the 
peace  obtain  no  jurisdiction,  and  that  their  judgments  are 
null  and  void,  to  render  any  discussion  or  citation  of  authori- 
ties necessary. 

It  is  equally  well  settled  that  proof  of  service  of  process,  to 
give  the  courts  jurisdiction,  cannot  rest  in  parol.  Courts  have 
liberally  construed  the  statute  of  amendments  in  matters  of 
form,  where  it  is  clear  that  no  injustice  can  be  done;  but 
amendments  without  which  the  court  obtains  no  jurisdiction 
to  try  the  case  can  only  be  made  by  the  court  which  tried 
the  cause,  and  upon  notice  to  the  opposite  party.  Upon  such 
proposed  amendments,  the  opposite  party  is  entitled  to  make 
a  showing. 

The  amendment  made  by  the  justice  in  this  case,  by  order 
of  the  court,  cannot  be  defended  upon  authority  or  reason. 
When  the  case  at  bar  was  tried  before  the  justice,  phiintiff 
did  not  ask  to  amend,  although  the  case  was  being  tried  be- 
fore the  same  justice  who  tried  .the  first  suit.  Justices'  courts 
are  courts  of  limited  jurisdiction.  They  have  no  stated  terms. 
When  the  case  has  been  tried,  and  the  record  thereof  entered 
upon  the  justice's  docket,  his  control  over  it  has  ended,  except 
to  issue  execution.  In  a  case  similar  to  this,  the  justice 
sought  to  correct  the  error  in  his  return  to  a  writ  of  certiorari 
by  certifying  the  existence  of  jurisdictional  facts;  but  this 
court  held  that  this  did  not  cure  the  error:  Noyes  v.  Hillier, 
65  Mich.  636.  This  court  also  held  that  after  the  justice  had 
made  his  return  in  a  criminal  case,  he  could  not  procure  the 
signatures  of  the  witnesses  who  had  failed  to  sign  their  depo- 
sitions: People  V.  Chapman,  62  Mich.  280;  4  Am.  St.  Rep.  857. 
Nor  can  a  justice  amend  his  record  after  judgment  by  chan- 
ging the  Christian  name  of  one  of  the  parties,  although  both 
parties  consented:  Foster  v.  Alden,  21  Mich.  507.  See  also 
People  V.  Delaware  Common  Pleas,  18  Wend.  558;  Ramsey  v. 
Cole,  84  Ga.  147. 

The  judgment  of  the  court  below  is  reversed,  with  costs,  and 
a  new  trial  ordered. 
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Jurisdiction,  Evidence  Aliunde  to  Show. — The  jurisdiction  of  courta 
of  record  ia  always  presumed,  and  therefore,  as  to  them,  the  question  of  the 
Admissibility  of  evidence  cUiunde  to  affirmatively  establisli  jurisdiction  rarely 
Ariaes.  As  to  courts  of  inferior  jurisdiction  or  limited  powers,  and  not  of 
record,  an  entirely  different  rule  prevails.  They  must  not  only  act  within 
the  scope  of  their  jurisdiction,  but  it  must  appear  from  the  face  of  their  pro- 
ceedings that  they  so  acted;  otherwise  their  judgments  may  be  impeached 
collaterally.  No  presumptions  are  indulged  in  favor  of  their  jurisdiction, 
«nd  want  of  it  may  be  shown  by  evidence  aliunde.  General  expressious  are 
found  in  the  books  which  seem  to  indicate,  in  effect,  that  unless  the  juiis  Mic- 
tion of  such  courts  affirmatively  appears  from  the  record,  the  judgment  will 
be  void.  If  this  rule  is  to  be  taken  as  absolutely  correct,  there  would  seem 
to  be  no  question  of  introducing  evidence  aliunde  to  either  support  or  to  con- 
tradict it.  We  apprehend,  however,  that  this  rule  is  only  true  to  the  extent 
that  snoh  jurisdictional  facts  must  affirmatively  appear  from  the  record,  in 
order  to  show  that  the  court  had  jurisdiction,  as  are  required  to  so  appear 
by  the  statute;  and  that  as  to  all  others,  although  the  record  is  silent  on  the 
subject  or  defective  in  its  showings,  proper  evidence  aliunde,  tending  to  show 
that  the  court  had  actual  jurisdiction,  is  admissible;  and  this  is  the  doctrine 
established  by  the  weight  of  authority  as  shown  by  those  cases  wherein  the 
question  has  been  directly  adjudicated. 

Thus  in  Liss  v.  Wilcoxen,  2  Col.  85-88:  "The  question  remains,  how- 
ever, whether  the  jnrisdiction  of  the  justice  must  appear  affirmatively  by 
hia  record,  or  whether,  when  nothing  there  appears  to  ahow  the  matter  ad* 
judicated  upon,  the  omission  may  be  supplemented  by  proofs  aliunde;  and 
upon  this  question  a  majority  of  the  court  are  of  the  opinion  that  when  the 
docket  is  silent  the  jurisdiction  of  the  justice  may  be  established  by  proof  as 
to  what  in  truth  was  the  controversy  litigated  before  him.  It  follows  from 
this  that  the  transcript  offered  in  evidence,  though  not  of  itself  sufficient 
to  establish  the  jurisdiction  of  the  justice  or  the  validity  of  the  judgment 
therein  set  forth,  was  admissible,  for  it  rested  iu  the  discretion  of  the  court 
below  to  require  proof  of  the  jurisdiction  in  the  first  instance,  or  after  tim 
transcript  of  judgment  had  been  received.  In  the  admission  of  this  evi- 
dence, therefore,  there  was  no  error."  So  in  the  case  of  Behymer  v.  Nordlofi, 
12  Col.  352,  it  was  contended  that  the  statute  was  mandatory  in  requiring  the 
juatice  to  record  in  hia  docket  "the  amount  and  nature  of  the  debt  sued 
for,"  and  that  its  omission  waa  a  fatal  jurisdictional  defect;  but  the  court  de- 
cided that  the  omission  of  the  justice  to  record  the  aforesaid  matter  in  his 
docket  might  be  supplemented  by  proofs  aliunde. 

Agaiu,  it  is  determined  in  Jolley  v.  FoUz,  34  Cal.  321,  that  tiie  fact  of  the 
residence  of  defendant  in  a  particular  township  ia  jurisdictional;  but  where 
the  statute  does  not  require  its  existence  to  be  recorded  iu  the  justice's 
docket,  or  to  be  made  to  appear  in  any  written  evidence  of  the  proceeduigs, 
or  in  what  manner  such  facts  as  do  not  appear  of  record,  or  are  not  req(ii.-e>l 
to  so  appear,  shall  be  made  to  appear  or  be  proved,  parol  evidence  that  such 
defendant,  at  the  time  that  the  action  waa  commenced,  resided  in  the  town- 
ehip  where  the  action  was  begun,  ia  admissible.  Where  jurisdictional  facts 
do  not  appear  of  record,  their  existence  may  be  shown  by  proof  aliuiuU. 
Thus  where  it  appears  that  a  special  meeting  of  the  board  of  police  waa  held 
after  the  notice  required  by  law  had  been  given,  such  meeting  is  shown  to 
have  been  legally  held,  notwithstanding  the  record  does  not  show  that  pre- 
vious notice  waa  given:  WilUamii  v.  Cammack,  27  Miss.  209;  61  Am.  Dec.  508. 
It  is  not  necessary  that  the  record  of  proceedings  of  a  court  of  limited  and 
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inferior  JuriaJiction  should  show  affirmatively  on  its  face  that  the  court  had 
jurisdiction.  That  may  be  shown  by  extrinsic  evidence;  and  so  wliere, 
upon  the  introduction  of  the  record  in  evidence,  it  is  objected  to,  not  upon 
tlie  ground  that  jurisdiction  was  not  established  by  proper  proof,  but  be- 
cause the  proceedings  shown  by  the  record  are  void,  the  objection  is  not  suf- 
ficient to  raise  the  question  of  jurisdiction  on  appeal:  Van  Deusen  v.  SweH, 
51  N.  Y.  378.  So  where,  on  appeal  from  the  orphans'  court,  the  record  is 
silent  as  to  the  grant  of  letters  testamentary  to  the  executors  under  a  will, 
the  probate  of  the  will,  wherein  were  named  as  executors  the  persons  whi> 
acteil  as  such,  the  filing  and  approval  of  their  bond,  and  the  exhibition  to 
and  passage  by  the  court  of  their  executors'  accounts,  in  one  of  which  is  the 
specific  allowance  of  the  fee  paid  to  the  register  for  issuing  letters  testamen- 
tary, is  abundant  proof  that  they  were  granted  to  the  executors. 

On  the  other  band,  it  has  been  decided  that  evidence  extrinsic  to  the  judg- 
ment record  cannot  supply  facts  requisite  to  jurisdiction:  Anderson  v.  Bin- 
ford,  11  Heisk.  310;  and  that  the  contents  of  a  justice's  record  are  to  be 
proved  by  an  aathenticated  copy  of  it,  and  his  certificate,  alleging  what  facts 
appear  by  the  record,  cannot  be  received  in  proof  of  jurisdictional  facts: 
English  v.  Sprague,  33  Me.  440. 
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Mortgages  —  Eqoitablk  Discharge  of  Outlawed  Mortoaqe. — Equity 
will  compel  the  discharge  from  the  record  of  a  mortgage  against  which 
the  statute  of  limitations  has  run,  without  requiring  proof  of  the  actual 
payment  of  the  debt. 

Ward  and  Ward^  for  the  appellant. 

Charles  E.  Soule,  for  the  respondent. 

Cahill,  J.  This  case  involves  the  question  whether  a  court 
of  equity  will  compel  the  discharge  from  the  record  of  a  mort- 
gage against  which  the  statute  of  limitations  has  run,  without 
requiring  proof  of  the  actual  payment  of  the  debt. 

The  facts  are  as  follows:  In  1863  complainant's  husband 
bought  an  eighty-acre  farm  in  Ottawa  County,  and  moved 
upon  it  with  his  family.  Before  his  death  he  conveyed  it  to 
complainant,  who  continued  to  reside  on  it  down  to  1885,  a 
period  of  twenty-two  years.  She  leased  it  to  a  tenant  for  two 
years  longer,  and  so  was  in  the  unquestioned  possession  and 
ownership  of  the  property  for  twenty-four  years  before  filing 
her  bill.  Desiring  to  sell  the  property,  complainant,  in  1887^ 
procured  an  abstract  of  the  title,  and  for  the  first  time  learned 
that  there  was  an  undischarged  mortgage  against  the  farm, 
given  March  11,  1854,  by  Franklin  Nichols,  who  at  that  time 
owned  the  equitable  title  to  the  land  by  virtue  of  a  certificate 
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of  purchase  issued  by  the  state  of  Michigan  to  him.  The  mort- 
gage was  given  to  Benjamin  Allyn  for  $113.66,  due  one  year 
after  date,  with  interest  at  ten  per  cent.  No  payment  was 
ever  indorsed  on  this  mortgage,  or  on  the  accompanying  note. 

Benjamin  Allyn,  the  mortgagee,  died  testate  in  1859,  leav- 
ing his  estate  to  defendant,  Mrs.  Sinclair,  who  was  also  execu- 
trix of  his  will.  In  September,  1887,  the  complainant  applied 
to  Mrs.  Sinclair  for  a  discharge  of  this  mortgage,  claiming 
that  it  was  a  cloud  upon  her  title,  and  prevented  her  making 
a  sale  of  it.  She  offered  to  pay  the  expenses  of  making  a  dis- 
charge, but  Mrs.  Sinclair  refused  to  discharge  the  mortgage 
without  payment.  In  June,  1888,  complainant  filed  her  bill 
in  the  Ottawa  circuit  court,  in  chancery,  to  compel  the  dis- 
charge of  this  mortgage.  The  bill  sets  up  the  foregoing  facts, 
and  prays  that  defendant,  as  executrix,  "  may  be  required  by 
the  order  and  decree  of  this  court  to  execute  and  deliver  to 
complainant,  for  record,  a  discharge  of  said  mortgage,  thereby 
clearing  the  same  from  the  record  of  the  title  to  her  said  farm, 
and  that,  until  such  discharge  shall  be  executed  and  deliv- 
ered, a  certified  copy  of  the  decree  of  this  court  may  be  re- 
corded and  stand  in  lieu  thereof,  and  that  complainant  may 
recover  her  costs." 

The  defendant  appeared,  and  answered,  admitting  the  giving 
of  the  mortgage;  that  Benjamin  Allyn  was  dead;  that  defend- 
ant was  executrix;  and  that,  so  far  as  her  knowledge  of  the 
matter  extends,  she  knows  of  no  payments  on  said  mortgage, 
or  suits  or  proceedings  to  foreclose  the  same.  She  admitted 
that  she  refused  to  discharge  the  mortgage  without  compen- 
sation, because  she  knew  said  mortgage  had  not  been  paid; 
claims  that  the  bill  is  inconsistent  and  contradictory  in  stating 
that  the  mortgage  was  both  paid  and  outlawed;  and  says  that 
if  complainant  would  do  justice  and  equity  in  the  premises, 
ehe  would  pay  said  mortgage;  denies  that  complainant  is  en- 
titled to  any  relief;  and  prays  the  same  advantage  of  her  an- 
swer as  if  she  had  demurred. 

Proofs  were  taken  in  open  court  before  Hon.  Dan  J.  Arnold, 
circuit  judge.  No  evidence  was  offered  of  actual  payment  of 
the  mortgage,  or  any  part  of  it,  principal  or  interest,  nor  was 
there  any  evidence  that  any  suit  or  proceeding  had  at  any 
time  been  commenced  to  foreclose  the  same,  and  a  decree  was 
rendered  in  favor  of  the  complainant.     Defendant  appealed. 

The  claim  made  by  defendant  is,  that  when  complainant 
seeks  the  aid  of  a  court  of  equity,  she  must  be  willing  and 
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ready  to  do  equity;  that  the  moral  obligation  to  pay  her  debt 
remains  as  strong  after  the  running  of  the  statute  of  liu}itii- 
tions  as  before,  and  calls  upon  her  to  pay  the  debt;  that  equity 
will  not  and  ought  not  to  compel  the  discharge  of  this  mort- 
gage without  actual  payment.  But  this  doctrine,  if  correct, 
applies  only  when  complainant  personally  owes  the  debt  which 
the  mortgage  was  given  to  secure:  Booth  v.  Hoskins,  75  Cal, 
271.  This  mortgage  was  given  by  some  former  owner  of  an 
equitable  interest,  and  complainant  says  she  never  knew  of  it 
until  1887.  She  could  not  have  bought  the  land  subject  to  it 
in  such  a  way  as  to  make  her  personally  bound  to  pay 
it  legally  or  equitably.  It  was  once  a  lien  upon  her  land;  it 
was  never  a  claim  against  her.  What  she  seeks  is  to  have 
this  lien,  which  once  existed  in  fact,  and  still  exists  of  record, 
as  a  cloud  on  her  title,  removed. 

It  appears  from  the  testimony  that  this  mortgage  is  not  a 
mere  fancied  cloud  upon  the  complainant's  title;  that  she  has 
sold  the  land,  but  that  the  purchaser  insisted  upon  keeping 
back  a  part  of  the  purchase-money  until  this  apparent  mort- 
gage is  released. 

If  the  defendant,  in  her  capacity  as  executrix,  did  not  feel 
authorized  to  discharge  this  mortgage,  and  had  based  her  de- 
fense wholly  upon  that  position,  disclaiming  any  right  to  or 
interest  in  the  mortgage  so  far  as  it  constituted  a  lien  upon 
the  complainant's  land,  the  court  could  very  properly  have 
required  the  complainant  to  prosecute  the  suit  at  her  own  ex- 
pense: Howell's  Statutes,  sec.  8963.  But  this  the  defendant 
did  not  do.  She  defended  upon  the  merits,  claiming  that  the 
complainant  was  not  entitled  to  the  relief  prayed  for,  and  wa 
think  the  decree  below  should  be  affirmed,  with  costs. 

MoRTQAOES  —  Statute  or  Limitations. — The  right  to  enforce  alien  of 
a  mortgage  is  barred  by  the  statute  of  limitations  after  the  expiration  of  the 
statutory  period:  Cunningham  v.  Hawkins,  24  Cal.  403;  85  Am.  Dec.  73. 

Presumption  of  Payment  after  Lapse  of  Time  as  Applicable  to  Mort- 
OAQES:  See  note  to  Alston  v.  Hawkins,  IS  Am.  St.  Rep.  881,  882. 
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Mueller  v.  Provo. 

[80  MICHIOAH,  475.] 

Bin  OF  Salb  Aa  Security  —  Considsration  —  Riohts  or  Ckbditors.— 
Where  a  bill  of  sale  ia  the  natare  of  a  chattel  mortgage  is  given  for  a 
named  consideration,  and  nothing  appears  upon  its  face  to  indicate  that 
it  was  intended  to  secure  any  other  or  greater  sum,  the  creditors  of  the 
mortgagor  are  required  to  treat  the  instrument  as  valid  only  to  the 
amount  specified. 

Seplkvin.  —To  Assert  that  Lien  or  Mortqaob  Stux  Elzism  after  pay* 
ment  of  the  mortgage  debt  is  a  fraud  on  the  mortgagor's  execution  cred- 
itors, and  they  may  levy  upon  the  property  without  making  the  levying 
officer  liable  in  replevin  for  the  return  of  the  property  to  the  mortgagee. 

Replevin.  —  Appraised  Value  of  Property  taken  in  replevin  is  not  conclu- 
sive, but  is  accepted  only  in  the  absence  of  evidence  more  satisfactory. 
Still,  if  snch  valuation  is  not  contested,  it  will  be  deemed  to  be  satisfac- 
tory. 

Rbfletin  —  Waiver  of  Rbturx  of  Property.  —  In  replevin  against  an 
officer  for  property  seized  under  execution,  he  may  waive  a  return  of  the 
property,  and  take  judgment  for  the  amount  of  his  lien  already  estab- 
lished by  the  first  judgment;  and  the  acceptance  of  a  verdict  for  the 
value  of  the  lien,  and  causing  judgment  to  be  entered  thereon,  is  suffi- 
cient evidence  of  his  election  to  waive  a  return. 

F.  D.  Mead  and  E.  C.  Chapin,  for  the  appellants. 
Ball  and  Hanscom,  for  the  respondent. 

Cahill,  J.  The  plaintiffs  in  this  suit,  who  were  doing  busi- 
ness as  timber  merchants  in  Chicago,  brought  an  action  of  re- 
plevin in  the  circuit  court  for  Delta  County,  on  June  1,  1888, 
to  recover  a  quantity  of  cedar  ties,  posts,  poles,  and  logs. 

The  defendant  was  the  sheriflf  of  Delta  County,  and  had  pos- 
session of  the  cedar  under  two  executions  against  Frederick  M, 
Olmsted,  issued  upon  judgments  rendered  in  the  Delta  circuit; 
one  in  favor  of  William  J.  Quan  &  Co.  for  $1,772.33  damages, 
and  $106.05  costs;  and  one  in  favor  of  Gray,  Kingman,  and 
Collins  for  $2,009.40,  and  $20  costs.  The  executions  were 
issued  May  25,  1888,  and  levied  upon  the  property  in  ques- 
tion May  31st,  and  the  main  question  in  the  case  is,  whether 
the  defendant  had  a  right  to  levy  upon  this  property,  and 
realize  from  it  the  amount  of  these  executions.  The  fncts 
necessary  to  be  stated  are  as  follows:  — 

On  October  26, 1886,  the  plaintiffs  made  an  agreement  witli 
Olmsted,  the  execution  debtor,  by  which  he  was  to  get  out  and 
deliver  to  the  plaintiffs  at  Milwaukee,  Racine,  or  Chicngo  a 
quantity  of  cedar  ties  and  posts,  for  which  they  were  to  pay 
him  an  agreed  price.  The  plaintiffs  were  to  make  advances 
to  Olmsted  in  money  and  supplies  during  the  progress  of  the 
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work,  and  Olmsted  agreed  to  give  plaintiffs  a  bill  of  sale  of 
the  cedar  as  fast  as  it  should  be  banked,  if  the  plaintiffs  should 
ask  it.  Olmsted  also  agreed  to  give  to  the  plaintiffs  a  mort- 
gage on  all  his  goods,  including  those  he  had  on  hand  at  the 
date  of  making  the  agreement  and  those  he  was  then  shipping 
down,  as  further  security  for  the  advances  made  to  him. 
Work  under  this  arrangement  was  begun  in  the  fall  of  1886, 
and  prosecuted  through  the  winter  and  spring  of  1887. 

On  July  20,  1887,  Olmsted  owed  the  plaintiffs  a  balance  of 
$7,751.50,  and  on  that  day  Mr.  Christy,  of  the  plaintiffs'  firm, 
went  to  Escanaba,  and  took  a  bill  of  sale  of  the  cedar  then  on 
hand.  The  consideration  named  in  this  bill  of  sale  was  three 
thousand  dollars,  and  we  are  satisfied  that  it  was  intended  as 
security,  and  was  not  intended  to  pass  the  title  to  the  cedar. 
On  the  same  day,  Olmsted  executed  to  the  plaintiffs  a  chattel 
mortgage,  covering  the  property  in  two  supply  stores,  certain 
teams,  wagons,  etc.,  as  additional  security  for  the  advances  so 
made  to  him  by  the  plaintiffs.  The  chattel  mortgage  is  not 
set  out  in  the  record,  and  we  are  not  informed  as  to  the  exact 
amount  which  it  secured,  nor  as  to  its  terms  and  conditions. 
It  is  stated  generally  that  it  was  given  as  additional  security. 
Olmsted,  who  was  called  by  the  plaintiffs,  testified  that  the 
property  covered  by  the  chattel  mortgage  was  worth  about 
four  thousand  six  hundred  dollars.  At  the  time  the  bill  of 
sale  was  given,  the  cedar  was  in  different  townships  in  Delta 
County,  and  had  not  been  run  down  the  streams.  The  exact 
amount  of  it  does  not  appear  to  have  been  known  to  either 
Olmsted  or  the  plaintiffs. 

In  September  following,  Olmsted  began  operations  again, 
and  prosecuted  them  through  October,  and  until  about  No- 
vember 25th.  During  this  time  he  had  gotten  out  a  consider- 
able quantity  of  cedar,  but  the  exact  amount  of  this  does  not 
appear.  During  the  summer  of  1887,  and  after  the  bill  of  sale 
was  given,  he  shipped  to  the  plaintiffs,  at  Chicago,  cedar  to  the 
amount  of  three  thousand  dollars.  This  was  testified  to  by 
Olmsted,  and  not  disputed.  On  November  25th,  Olmsted 
made  a  new  contract  with  the  plaintiffs  to  work  for  them  by 
the  month.  The  plaintiffs  were  to  furnish  money  and  sup- 
plies as  needed,  as  before,  and  Ohr.sted  was  to  get  out  and  de- 
liver cedar  of  the  same  general  description  and  quality  as 
before.  Under  this  arrangement  the  plaintiffs  advanced  to 
him  $6,146.25,  and  Olmsted  got  out  a  large  quantity  of  cedar 
ties  and  posts,  the  exact  amount  of  which  does  not  appear. 
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From  the  facts  so  far  stated  it  will  appear  that  there  were 
three  classes  of  cedar  gotten  out  by  Olmsted:  1.  That  gotlea 
out  prior  to  July  20,  1887,  and  on  which  he  gave  plaintiffs  a 
bill  of  sale;  2.  That  gotten  out  between  July  20  and  Novem- 
ber 25,  1887,  which,  under  the  contract  of  October  26,  188G, 
clearly  belonged  to  Ola'sted,  and  on  which  the  plaintiffs  had 
no  lien;  3.  That  gotten  out  after  November  25,  1887,  which 
belonged  to  the  plaintiffs. 

That  gotten  out  prior  to  November  25th  is  called  in  the 
record  the  "  old  cedar,"  and  that  gotten  out  after  that  date  the 
"  new  cedar."  When  the  execution  levies  were  made,  the  old 
and  the  new  cedar  was  all  mixed  up.  It  was  mixed  up  in  the 
woods  before  it  came  down  in  the  river,  and  it  was  mixed  up 
in  the  river.  At  the  time  of  the  levy  it  was  lying  in  tlie  booms 
at  the  mouth  of  the  Rapid  River,  all  jammed  together.  It 
was  all  marked  alike  "  F.  0.,"  and  there  was  no  way  to  dis- 
tinguish the  old  from  the  new  cedar.  The  sheriff  levied  upon 
all  of  it.  Before  beginning  this  suit,  Mr.  F.  D.  Mead,  as  at- 
torney for  the  plaintiffs,  demanded  all  this  property  of  the 
sheriff,  who  refused  to  deliver  it.  This  action  was  then 
brought. 

The  bill  of  exceptions  contains  all  the  testimony.  It  does 
not  appear  that  the  plaintiffs  attempted  to  make  a  clear  state- 
ment of  their  account  with  Olmsted  upon  the  trial.  What 
information  is  found  in  the  record  was  drawn  out  of  Mr. 
Henry  A.  Christy,  the  only  one  of  the  plaintiffs  who  was 
sworn,  by  a  rigid  cross-examination. 

The  jury  rendered  a  special  verdict,  in  substance  as  follows: 

1.  That  the  defendant  did  not  unlawfully  detain  the  property; 

2.  That  the  bill  of  sale  given  by  Olmsted  to  the  plaintiffs, 
under  which  they  claimed  the  right  to  the  possession  of  the 
property,  was  fully  satisfied  and  paid  to  the  plaintiffs  before 
the  commencement  of  this  suit;  3.  That  so  inuch  of  the  prop- 
erty replevied  as  was  manufactured  and  gotten  out  by  Ohu- 
sted  prior  to  November  25,  1887,  was  of  the  value  of  $4,057.51, 
and  that  the  defendant  had  a  special  property  in  the  same  to 
the  amount  of  $4,057.51  b}'  virtue  of  his  writs  of  execution. 

The  defendant  having  waived  a  return  of  the  property,  a 
judgment  was  rendered  allowing  him  to  recover  against  the 
plaintiffs  the  sum  of  $4,057.51,  that  being  the  amount  of  his 
special  property  in  the  goods  and  chattels  manufactured  and 
gotten  out  previous  to  November  25,  1887. 

This  judgment  is  brought  to  this  court  by  the  plaintiffs  by 
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writ  of  error,  and  the  following  points  are  made  against  it» 
validity:  — 

1.  It  is  alleged  that  the  circuit  judge  erred  in  instructing: 
the  jury  that  the  bill  of  sale  given  July  20,  1887,  was  to  se- 
cure an  indebtedness  of  three  thousand  dollars,  and  it  i& 
claimed  that  there  was  no  testimony  in  the  case  upon  which 
to  base  such  a  charge;  that  the  undisputed  testimony  of  Mr. 
Christy  showed  that  the  bill  of  sale  was  given  to  secure  ad- 
vances made  under  the  contract  of  October  26, 1886,  amount- 
ing, at  the  time  the  bill  of  sale  was  given,  to  over  sever* 
thousand  dollars.  This  view  is  based  upon  the  idea  that  the- 
consideration  named  in  the  bill  of  sale  is  not  conclusive,  but 
that  the  plaintiffs  were  at  liberty  to  show  the  actual  demand 
which  the  instrument  was  intended  to  secure.  This  would  be 
true  if  the  instrument  itself  showed  that  it  was  intended  tO' 
secure  a  larger  amount  than  that  named  as  the  consideration;, 
but  this  rule  can  only  apply  to  those  cases  where  a  discrepancy 
appears  upon  the  face  of  the  paper  between  the  consideratiort 
mentioned  at  the  commencement  and  the  debt  described  ir> 
the  later  conditions  of  the  instrument.  It  is  possible  that  as^ 
between  the  plaintiffs  and  Olmsted  the  bill  of  sale  might 
have  been  construed  as  security  for  the  entire  debt  due  fron^ 
Olmsted  to  them;  but  where,  as  in  this  case,  the  bill  of  sale 
is  given  for  a  named  consideration,  and  nothing  appears  uponi 
its  face  to  indicate  that  it  was  intended  to  secure  any  other  or 
greater  sum,  the  creditors  of  the  mortgagor  are  entitled  to 
treat  the  instrument  as  valid  only  to  the  amount  specified: 
Jones  on  Chattel  Mortgages,  sec.  79;  Jones  on  Mortgages,  sec. 
357. 

2.  It  is  claimed  that  the  court  erred  in  instructing  the  jury 
that  the  defendant  had  a  right  to  levy  upon  the  property  in . 
question.  The  instruction  of  the  court  was  as  follows:  "  When 
the  sheriff  takes  property  that  is  mortgaged,  the  law  says  that 
he  has  the  right  to  take  it  and  sell  it,  and  sell  the  interest 
■which  the  mortgagor  [which  would  be  Olmsted  in  this  case] 
has.  He  sells  it  subject  to  the  mortgagee's  rights;  ....  so- 
that,  so  far  as  the  property  that  was  covered  by  the  bill  of  sale 
is  concerned,  the  defendant,  Provo,  the  sheriff,  had  a  right  to 

take   and  hold  it Now,  assuming  that  mortgage  was 

valid,  —  not  tainted  with  fraud, — then  I  told  you  that  the 
sheriff  had  a  right  to  levy  upon  it,  and  hold  possession  of  it^ 
and  that  that  replevin  could  not  be  maintained  under  those 
circumstances." 
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There  was  no  error  in  this:  Howell's  Statutes,  see.  7G82. 
It  is  claimed  that  this  instruction  ignored  the  plaintiffs* 
rights,  —  1.  Under  their  bill  of  sale,  to  the  cedar  cut  before 
July  20,  1887;  2.  To  their  right  to  the  cedar  cut  after  Novem- 
ber 25,  1887,  as  owners  of  it. 

Neither  of  these  positions  is  correct.  Under  the  statute 
just  cited,  the  sheriff  had  an  undoubted  right  to  levy  upon 
the  cedar  cut  before  November  25th,  even  granting  that  the 
plaintiffs'  mortgage  was  in  force;  but  the  verdict  of  the  jury 
shows  conclusively  that  the  plaintiffs'  mortgage  was  not  in 
force,  but  had  been  paid;  and,  under  those  circumstances, 
for  the  plaintiffs  to  assert  that  the  mortgage  was  in  force,  and 
unpaid,  was  fraudulent  as  against  the  execution  creditors  of 
Olmsted. 

As  to  the  property  gotten  out  after  November  26,  1887,  the 
court  instructed  the  jury  that  the  plaintiffs  were  entitled  to 
recover  that.  It  is  claimed  that  the  verdict  of  the  jury 
ignored  this  instruction.  This  we  do  not  find  to  be  the  fact. 
The  effect  of  the  verdict  was  to  give  the  plaintiffs  all  of  the 
property  replevied,  which  was  appraised  at  $10,123,  subject 
only  to  the  payment  of  the  defendant's  lien,  amounting  to 
$4,057.51.  The  balance  so  in  their  hands  would  amount  to 
^6,065.49.  They  had  before  that  received,  in  cedar  shipped 
prior  to  January  1,  1888,  $11,232.59,  making  a  total  of 
$17,298.08,  exclusive  of  what  may  have  been  realized  by 
them  from  the  chattel  mortgage,  of  which  no  account  is 
given.  We  have  seen  that  Olmsted  valued  the  property  cov- 
ered by  the  chattel  mortgage  at  four  thousand  six  hundred 
dollars.  It  is  difficult  to  ascertain  from  this  record  the  exact 
amount  of  plaintiffs'  advances  to  Olmsted,  but  it  appears 
that  the  balance  due  them  January  1,  1888,  was  $6,140.28. 
If  to  this  we  add  the  amount  of  Olmsted's  credits,  $11,232.59, 
we  have  $17,378.87  as  the  amount  which  appeared  on  the 
plaintiffs'  books  against  Olmsted  January  1,  1888.  Thei:e 
figures  show  that  there  was  due  the  plaintiffs  from  Olmsted 
$80.79,  and  this  without  taking  into  consideration  what  they 
may  have  realized  out  of  the  property  in  the  supply  stores 
covered  by  the  chattel  mort.cn ge. 

The  only  chance  for  the  jilaintiffs  to  have  been  injured  by 

the  result  of  the  verdict  in  this  case,  so  far  as  we  can  make 

it  out  from  the  record,  lays  in  the  possible  overvaluation  of 

the  property  replevied   by  the  appraisers   under  tlieir  writ. 

But  the  value  of  the  property  as  found  by  the  appraisers  is 
Ah.  ST.  Rkp.,  Vol.  XX.  — 34 
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not  conclusive.  It  is  accepted  only  in  the  absence  of  evidence 
•more  satisfactory.  As  the  plaintiffs  did  not  contest  this  val- 
uation, we  must  conclude  they  were  satisfied  with  it. 

3.  It  is  objected  that  the  verdict  of  the  jury  should  hr.ve 
been  for  a  return  of  the  property  to  the  sheriff,  and  that  the 
judgment  for  the  amount  of  the  sheriff's  lien  was  erroneous. 
We  think  the  verdict  was  in  harmony  with  the  statute  (How- 
ell's Statutes,  sees.  8342,  8351),  which  reads  as  follows:  — 

"  Sec.  8342.  When  either  of  the  parties  to  an  action  of 
replevin,  at  the  time  of  the  commencement  of  the  suit,  shall 
have  only  a  lien  upon,  or  special  property  or  part  ownership  in, 
the  goods  and  chattels  described  in  the  writ,  and  is  not  the  gen- 
eral owner  thereof,  that  fact  may  be  proved  on  the  trial,  or  on 
the  assessment  of  value,  or  on  the  assessment  of  damages,  in  all 
cases  arising  under  this  chapter;  and  the  finding  of  the  jury  or 
court,  as  the  case  may  be,  shall  be  according  to  such  fact,  and 
the  court  shall  thereupon  render  such  judgment  as  shall  be 
just  between  the  parties." 

"  Sec.  8351.  If  any  goods  or  chattels  which  are  replevied 
had  been  attached,  they  shall,  iu  case  of  judgment  for  a 
return,  be  held  liable  to  the  attachment,  until  final  judgment 
in  the  suit  in  which  they  were  attached,  and  for  thirty  days 
thereafter,  in  order  to  their  being  taken  in  execution;  and  if 
Buch  final  judgment  be  rendered  before  the  return  of  the 
property,  or  if  the  property  wlien  replevied  was  seized  and 
held  on  execution,  it  shall  be  held  subject  to  the  same 
attachment  or  seizure  for  thirty  days  after  the  return,  in  order 
that  the  execution  may  be  served  thereon,  or  the  service  thereof 
completed,  in  like  manner  as  it  might  have  been  if  such 
property  had  not  been  replevied." 

We  distinguish  this  case  from  that  of  Fredericlc  v.  Circuit 
Judge,  52  Mich.  529.  In  that  case  the  sheriff  had  seized  tlie 
goods  under  an  attachment,  and  was  asking  a  return  of  the 
property.  There  was  no  way  of  determining  at  that  time  wliat 
the  value  of  his  special  interest  was.  No  judgment  had  been 
obtained,  and  it  was  possible  that  none  would  be.  We  do  not 
wish  to  be  understood  as  holding  that  the  sheriff  in  this  case 
might  not  have  taken  a  judgment  for  a  return  of  the  property, 
but  simply  that  he  had  a  right  to  waive  such  return,  and  take 
a  judgment  for  the  amount  of  his  lien,  which  was  established, 
if  he  80  elected.  It  was  held  by  this  court  in  First  Nat.  Bank 
V.  Crowley,  24  Mich.  499,  that  where  property  is  taken  from  the 
possession  of  the  sheriff,  who  held  it  under  executions,  by  a 


Maj,  1890.]  Mueller  v.  Provo.  531 

plaintiff  in  replevin  without  right,  the  sheriff  might  take  a 
judgment  for  the  full  value  of  the  property.  If  he  could  do 
that,  he  certainly  could  take  judgment  for  any  amount  less 
than  the  full  value  of  the  property,  which  should  be  equal  to 
the  amount  of  his  executions:  Moore  v.  Vrnomany  32  Mich.  526. 

It  is  objected  that  the  record  does  not  show  that  the  defend- 
ant expressly  waived  a  return  of  the  property,  and  that  for 
this  reason  the  verdict  and  judgment  should  be  set  aside. 
We  think  the  fact  that  the  defendant  accepted  a  verdict  for 
the  value  of  his  liens,  and  caused  judgment  to  be  entered  upon 
such  verdict,  is  suflBcient  evidence  of  his  election  to  waive  a 
return. 

The  judgment  must  be  aflBrmed,  with  costs. 

Chattel  Mortoaox  —  Amount  Secured.  —  A  chattel  mortgage  or  bill 
of  sale  which  from  its  face  appears  to  have  been  given  to  secure  the  pay- 
ment of  a  certain  specified  debt  or  smoant  of  indebtedness,  without  any- 
thing appearing  to  indicate  that  it  was  intended  to  secure  any  other  or 
greater  sum,  cannot  be  extended,  as  against  the  mortgagor's  creditors,  by 
parol  agreement  to  cover  other  indebtedness  or  future  advances  not  specified 
at  the  time  of  its  execution;  and  therefore  fatare  advances,  under  a  parol 
agreement  subsequent  to  the  execution  of  the  mortgage,  and  not  mentioned 
therein,  are  not  secured  thereby:  Sims  v.  Mead,  29  Kan.  124;  Divoer  v.  Mc' 
Lau'jhlin,  2  Wend.  596.  Of  course  a  mortgage  to  secure  future  advances  is 
generally  considered  valid  as  to  all  parties,  nor  need  the  instrument  express 
the  fact  that  it  is  intended  to  secure  such  advances.  Still,  when  the 
amount  secured  Is  definitely  fixed  by  the  mortgage,  it  will  be  deemed  valid 
as  against  creditors  of  the  mortgagor  only  to  the  amount  specified  ther^-int 
Speer  v.  Skinner,  35  111.  282.  So  a  chattel  mortgage  given  to  secure  certain 
indebtedness  therein  expressed  cannot  be  so  extended  as  to  become  a  lieu 
{r>r  the  amount  of  an  award  for  other  and  diflFerent  indebtedness:  Moi-ri*  v. 
Tillsort,  81  IlL  607.  And  where  a  first  mortgagee  upon  a  crop  for  a  spccifi-d 
amount  of  sapplies  exceeds  in  his  advances  the  amount  specified,  he  will  l>e 
postponed  as  to  the  excess  to  the  claims  of  a  subsequent  mortgagee:  Frank- 
lin v.  Meyer,  36  Ark.  97;  or  where  a  chattel  mortgage  is  given  to  secure  a 
debt  and  another  liability,  and  the  mortgage  speaks  only  as  to  the  debt,  it 
will  be  valid  as  to  the  debt,  but  invalid  as  security  for  the  liability:  SumnT 
▼.  Dalion,  58  N.  H.  295.  So  a  mortgage  conditioned  for  the  payment  of  a 
promissory  note  on  a  certain  date,  and  of  "all  other  indebtedness  that  may 
then  be  due  "  from  the  mortgagor  to  the  mortgagpe,  does  not  secure  an  ao> 
count  contracted  after  that  date:  Fort  v.  Black,  50  Ark.  256. 
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People  v.  Foss. 

[80  Michigan,  559.] 
Highways,  Right  to  Grass  Growing  in.  —  When,  upon  a  public  high- 
way, the  travel  has  been  in  a  uniform  beaten  track,  leaving  grass  to  grow 
and  ripen  undisturbed  upon  the  sides  of  such  track,  no  one  but  he  who' 
owns  the  fee  has  the  right  to  harvest  it,  and  he  can  not  only  maintain 
trespass  or  trover  against  any  person  cutting  and  taking  it  away  against 
his  will,  but  he  has  the  right  to  protect  it  against  wanton  or  malicious 
damage  or  destruction,  whether  it  is  attempted  to  be  done  under  th»' 
guise  of  travel  upon  the  highway  or  in  some  other  way. 

Avery,  Jenks,  and  Avery,  for  the  appellant. 

B.  W.  Huston,  attorney-general,  and  S.  L.  Merriam,  prosecwf- 
ing  attorney,  for  the  people. 

Morse,  J.  Defendant  was  convicted  of  assault  and  battery 
upon  one  August  Stieman,  in  justice's  court.  Upon  appeal  to 
the  circuit  court  for  the  county  of  St.  Clair,  he  was  again  con- 
victed by  the  verdict  of  a  jury.  He  brings  his  case  to  this 
cou:  t  upon  exceptions  before  judgment. 

The  place  of  the  alleged  assault  was  in  a  public  highway,, 
and  as  the  defendant  claims,  upon  that  portion  of  the  same- 
within  the  half  adjoining  his  father's  lands.  The  farm  of  the 
complainant  lies  opposite  his  father's,  and  on  the  other  side- 
of  this  highway.  There  is  a  ditch  running  close  to  the  fence 
on  defendant's  father's  side  of  the  road.  Between  this  ditch 
and  the  usually  traveled  track  of  the  highway  there  was  a. 
strip  of  grass-land,  from  a  rod  to  a  rod  and  a  half  in  width,, 
extending  the  whole  length  of  the  father's  premises.  Grass 
had  grown  there  many  years,  and  when  in  condition  had  been 
cut,  sometimes  by  defendant  and  his  father,  and  occasionally 
by  Stieman.  There  had  been  more  or  less  controversy  about 
this  grass,  which  finally  culminated  in  the  affray  causing  this 
suit. 

The  defendant  lived  with  his  father.  On  June  15,  1889» 
Stieman  was  drawing  rails  from  his  fence,  on  the  south  side 
of  the  road,  to  his  orchard,  using  the  highway  for  that  purpose. 
He  was  drawing  the  rails  upon  a  crotch  between  three  and 
four  feet  wide.  Stien)an,  after  loading,  drove  on  the  north 
side  of  the  center  of  the  road,  outside  of  the  beaten  or  traveled 
track,  and  upon  the  grass.  Defendant  was  mowing.  Stieman 
claims  that  he  told  defendant  to  get  out  of  the  way.  The 
elder  Foss  was  there  with  a  bushel-basket  and  rake,  gathering 
the  cut  grass  into  the  basket     Tliey  acted  as  if  they  did  not 


May,  1890.]  People  v.  Fobs.  633 

hear  Stieman,  and  he  "  told  his  horses  to  get  up,  and  the  boy 
iihea  went  on  the  north  aide  of  the  road,  and  the  old  man  stood 
-on  the  south  side  of  the  road ;  ....  and  as  I  went  by,  the  boy 
-cut  my  horse  on  the  backside  with  the  scythe  with  which  he 
had  been  mowing." 

They  had  some  hard  words,  and  Stieman  testifies  that  aa 
he  was  driving  on  the  defendant  came  up  behind  him  and 
.«truck  him  twice  on  the  neck.  Stieman  was  corroborated  in 
his  testimony  by  his  son.  Defendant  testified  that  Stiemati 
came  across  the  road,  and  drove  his  team  upon  him;  that  he 
threw  his  scythe  into  the  fence  corner,  and  shoved  the  horses 
back  with  his  hands.  Stieman  dropped  his  lines,  "and 
hauled  oflf,"  and  said,  "'I  will  kill  you.*  When  I  see  he  was 
going  to  hit  me,  I  pushed  him  back.  I  gave  him  two  pushes, 
•one  after  the  other;  and  when  he  see  I  was  pushing  him,  he 
went  straight  across  the  road  and  got  a  scythe,  and  came  up 
to  me,  and  hauled  off  three  times,  and  says:  *I  cut  you  in 
two.'" 

Defendant  stepped  back  out  of  his  way,  and  finally  Stieman 
went  away,  with  threats  of  future  hurt  to  defendant.  Defend- 
ant was  supported  in  his  testimony  by  the  evidence  of  his 
father.  The  record  also  states  that  other  witnesses  were  pro- 
duced by  the  prosecution,  who  gave  testimony  in  corroboration 
-of  the  facts  testified  to  by  Stieman  and  his  son;  and  the  de- 
fendant produced  other  witnesses,  who  gave  evidence  in  cor- 
roboration of  the  facts  sworn  to  by  himself  and  his  father. 

The  excuse  of  Stieman  for  driving  on  the  grass  w^as,  that 
the  road  was  muddy.  He  admitted  that  there  was  grass  on 
his  own  side,  but  claimed  that  it  was  not  wide  enough  to  drive 
-on.  The  testimony  on  the  part  of  the  defendant  showed  that 
the  road  was  sandy,  and  although  it  had  rained  two  days  be- 
fore, the  road  was  not  muddy.  The  beaten  track  was  some- 
what nearer  Stieman's  fence  than  it  was  that  of  Foss;  but  it 
is  clear  that  Stieman  drove  over  on  the  grass  for  the  express 
purpose  of  damaging  it,  as  there  was  room  between  the  beaten 
itrack  and  the  uncut  grass  to  drive  upon  the  sward  where  the 
•grass  had  been  cut.  It  is  also  evident  from  the  record  that 
■there  was  bad  blood  between  the  parties,  growing  out  of  their 
rights  in  the  highway  as  claimed  by  each.  It  was  claimed 
by  Stieman  that  Foss  had  pastured  his  cattle  in  the  road,  and 
tliat  he  had  forbid  it,  because  they  trespassed  upon  bis  side  of 
^he  highway,  but  that  he  did  not  quarrel  with  Foss  about  the 
^rass  on  Fosd's  side  of  the  road.     He  admitted,  however,  that 
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he  cut  it  one  year,  and  pastured  it  another.  Foss  and  his  son 
testified  that  Stieman  told  them  that  if  they  would  let  hin% 
liave  one  swath  on  their  side  of  the  road,  he  would  make  them 
no  trouble,  and  that  when  he  drove  upon  the  grass,  he  also- 
purposely  stamped  it  down  with  his  feet. 

The  defendant's  counsel  requested  that  the  following  in- 
struction be  given  to  the  jury,  which  was  refused:  "That  the 
defendant  had  a  legal  right  to  cut  the  grass  on  his  side  of  the 
highway;  that  the  grass  there  growing  belonged  to  him,  —  as 
much  so  as  the  grass  growing  on  any  other  part  of  his  farm, — 
and  for  the  purpose  of  harvesting  the  grass  so  growing  on  his 
side  of  the  highway,  he  had  a  right  to  be  there,  in  person,  for 
that  purpose,  either  of  his  own  right,  or  as  the  servant  of  his 
father,  who  appears  to  be  the  owner  of  the  land,  so  long  as  he 
did  not  interfere  with  the  free  and  ordinary  use  of  the  high- 
way for  public  travel." 

And  also,  that  defendant  had  a  right  to  protect  the  grass, 
and  in  so  protecting  it  from  being  run  over  and  destroyed  by 
Stieman,  he  would  be  justified  in  using  as  much  force  as  would 
be  necessary  to  keep  Stieman  from  destroying  it;  and  if  the 
jury  found  that  no  more  force  was  used  than  was  necessary  to 
protect  it,  their  verdict  should  be  for  the  defendant.  The 
court  was  also  asked  to  charge,  in  substance,  that  Stieman 
was  a  trespasser  on  that  side  of  the  highway,  and  liable  to  be 
put  off  by  the  defendant,  if  no  more  force  was  used  than  was 
necessary  to  protect  the  grass,  unless  the  jury  found  that  it 
was  necessary  for  Stieman  to  drive  there  in  order  to  have  the 
free  and  customary  use  of  the  highway  for  public  travel. 

The  circuit  judge  refused  to  so  charge,  and  instructed  the 
jury  that,  as  to  the  question  of  the  right  of  Stieman  to  travel 
where  he  did  in  the  highway,  as  a  matter  of  law,  a  person 
had  a  right  to  travel  where  he  pleased  upon  any  part  of  the 
wrought  portion  of  the  highway;  that  it  was  usual  to  dig 
ditches  on  each  side,  and  throw  the  earth  taken  from  that, 
and  construct  a  road-bed,  and  that  the  travel  is  usually  be- 
tween these  ditches;  and  that  any  person,  in  traveling  along 
the  highway  about  his  business,  has  the  right,  absolutely,  ta 
go  where  he  pleases,  so  long  as  he  does  not  interfere  with  other 
persons  traveling  on  the  highway. 

"  I  think  the  public,  or  any  one  of  the  public,  has  the  right 
to  go  wherever  their  judgment  might  dictate,  or  their  caprice 
may  lead  them  to  go;  that  because  it  happens  that  the  beaten 
track  is  in  a  certain  locality,  it  need  not  always  remain  just 
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there,  and  we  know,  as  a  matter  of  fact,  it  changes  according 
to  the  caprice  of  the  public,  or  circumstances,  of  which  I 
might  enumerate  many,  and  one  person  has  a  right  to  com- 
mence to  change  that  track  as  well  as  another.  There  may 
be  reasons  why  a  person  may  desire  to  go  upon  grass-ground 
instead  of  the  beaten  track;  and  whatever  the  reason  may 
be,  I  instruct  you,  as  a  matter  of  law,  that  a  person  has  a 
right  to  go  where  he  chooses  along  that  wrought  portion  of  the 
road.  And  if  it  is  a  fact  that  the  defendant  in  this  case  made 
an  assault  upon  Mr.  Stieman  because  he  persisted  in  exercis- 
ing that  right,  and  in  driving  upon  the  grass,  and  struck  him, 
then  he  is  guilty  of  assault  and  battery  as  charged  in  the 
complaint." 

The  point  in  controversy  is  thus  sharply  defined  by  defend- 
ant's requests  and  the  charge  of  the  court  above  stated.  It 
seems  to  me  a  novel  and  interesting  question.  It  is  undis- 
puted that  Stieman  was  driving  upon  growing  grass  within 
the  wrought  portion  of  the  highway,  but  outside  of  the  beaten 
or  customary  track  of  wagons,  and  within  that  portion  of  the 
highway  the  fee  of  which  was  in  defendant's  father.  The  de- 
fendant was  under  age,  and  working  for  his  father.  The  father 
had  the  right  to  this  grass,  not  only  as  against  Stieman,  but  all 
the  world,  unless  it  was  necessary  to  destroy  it  for  the  needs 
of  public  travel.  If  Stieman  had  cut  the  grass  and  carried 
it  away,  Foss  could  have  sued  him  in  trespass  for  so  doing,  or 
recovered  from  hira  in  trover  the  value  of  the  grass  thus  con- 
verted. This  is  certain,  within  all  the  authorities.  The  fee 
of  the  land  was  in  Foss,  subject  only  to  the  easement  of  the 
public  to  use  it  for  the  purpose  of  a  highway.  He  had  the 
right  to  use  it,  and  to  enjoy  the  profits  of  it,  in  any  way  not 
incompatible  with  the  public  enjoyment  of  the  right  of  way: 
Woodruff  V.  Neal,  28  Conn.  169;  Stiffield  v.  Hathaway,  44. 
Conn.  521,  527;  26  Am.  Rep.  488;  Stackpole  v.  Healy,  16  Mass. 
33;  8  Am.  Dec.  121;  Cooley  on  Torts,  318;  Holladay  v.  Marah, 
3  Wend.  142;  22  Am.  Dec.  678;  Campau  v.  Konan,  39  Mich. 
362,  365;  Adams  v.  Emerson,  6  Pick,  57;  Clark  v.  Dassn,  34 
Mich.  86;  People  v.  O'^rim,  60  Mich.  8,  13;  Ellsworth  v.  Lord, 
40  Minn.  337;  Wolf  v.  Holton,  61  Mich.  550,  553;  Washburn 
on  Easements,  4th  ed.,  10;  Coburn  v.  Ames,  52  Cal.  385;  28 
Am.  Rep.  634.  It  is  plain  enough  from  this  record  that  the 
complaining  witness,  Stieman,  drove  where  he  did  without 
necessity,  and  for  the  express  purpose  of  destroying  the  grass. 

The  question  arises  whether  he  had  the  right,  from  mere 
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caprice  or  express  malice,  to  destroy  this  grass  by  driving 
upon  it,  and  stamping  it  under  his  own  and  his  horses'  feet, 
because  it  happened  to  be  between  the  two  ditches,  and  in  a 
space  usually  known  as  the  wrought  or  traveled  part  of  tlie 
road,  when  he  would  have  no  right  to  go  and  cut  and  carry  it 
away  for  his  own  use.  I  think  not.  If  the  jury  had  found 
that  Stieman  drove  on  this  grass,  when  it  was  not  necessary^ 
for  the  purpose  of  damaging  or  destroying  it,  and  that  all  tho 
defendant  did  was  to  push  the  horses  off  from  it,  and  when 
attacked  by  Stieman  for  this,  did  no  more  than  was  necessary 
in  order  to  push  him  away  from  him,  it  would  have  been  their 
duty  to  have  acquitted  him.  It  may  not  be  desirable  that 
grass  should  grow  and  be  harvested  in  the  wrought  portion  of 
the  highway,  but  when,  upon  a  rural  or  country  road,  the 
travel  has  been  in  a  uniform  beaten  track,  leaving  grass  to 
grow  and  ripen  undisturbed  upon  the  sides  of  such  track,  no 
one  but  the  abutting  land-owner,  who  owns  the  fee,  has  the 
right  to  harvest  it;  and  he  can  not  only  maintain  trespass  c 
trover  against  any  person  cutting  and  taking  it  away  against 
his  will,  but  he  has  the  right  to  protect  it  against  wanton  or 
malicious  damage  or  destruction,  whether  it  is  attempted  to 
be  done  under  the  guise  of  travel  upon  the  highway  or  in 
some  other  way.  In  this  case  the  complaining  witness  could 
not  have  destroyed  this  grass  by  turning  his  cattle  upon  it  to 
pasture  it.  Neither,  in  my  opinion,  could  he  drive  his  horses 
and  wagon  upon  it  to  trample  it  under  foot,  when  it  was  not 
at  all  necessary  to  do  so,  and  while  he  knew  Foss  and  his  son 
were  at  work  gathering  it.  The  law  does  not  permit  or  en- 
courage any  "dog-in-the-raanger"  business  of  this  kind. 

In  Phifer  v.  Cox,  21  Ohio  St.  248,  8  Am.  Rep.  58,  the  plain- 
tifif  brought  an  action  to  recover  damages  for  the  destruction 
of  a  hedge  within  the  limits  of  a  highway.  The  court  held 
that  so  long  as  the  enjoyment  of  a  right  of  way  was  unob- 
structed, there  was  no  reason  why  the  easement  of  a  highway 
should  afford  a  justification  to  an  individual  for  the  needless 
destruction  of  property  belonging  to  the  owner  of  the  land 
merely  because  it  happened  to  be  within  the  bounds  of  the 
road  as  laid  and  established.  And  in  PeopWs  Ice  Co.  v. 
Steamer  Excelsior,  44  Mich.  233,  38  Am.  Rep.  246,  Judge 
Marston  says:  *'  Ordinarily,  it  may  be  said  that  the  entire 
width  of  the  highway  may  be  used;  yet  the  owner  of  the  land 
over  which  it  passes  may,  within  the  limits  thereof,  plant 
trees,  set  posts,  and   do  such  other  acts  as  will   add  to  his 
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convenience  or   assist  in  beautifying  his  premises.      lie   is 

encouraged  in  doing  this  by  public  sentiment Public 

■convenience  may  in  time,  in  particular  locations,  require  the 
removal  of  some  of  these  things;  and  whenever  the  necessity 
arises,  and  the  public  authorities  request  their  removal,  then 
the  private  must  give  way  to  the  public  or  paramount  right. 
But  while  permitted  to  remain,  no  one  traveling  the  highway 
could  willfully  injure  or  destroy  them;  and  should  any  one  do 
80,  he  would  justly  be  held  responsible,  nowithstanding  his 
plea  of  a  claim  of  right  to  travel  over  any  part  of  the  iiigh' 
way." 

And  at  page  234,  speaking  of  the  relative  rights  of  the 
eteamer  and  the  riparian  proprietor,  he  says:  "The  right  of 
navigation,  while  paramount,  is  not  exclusive,  and  cannot  be 
exercised  to  the  unnecessary  or  wanton  destruction  of  private 
rights  or  property,  where  both  can  be  freely  and  fairly  en- 
joyed." 

So  in  this  case,  while  the  right  of  travel  upon  the  highway 
was  paramount,  Stieman  could  not  exercise  that  right,  in 
caprice,  or  wantonly,  to  destroy  the  property,  —  the  grass,  — 
without  any  necessity,  of  Foss,  and  where  both  the  right  of 
travel  and  the  harvesting  and  preservation  of  this  grass  could 
be  freely  and  fairly  enjoyed. 

The  circuit  court  was  in  error,  and  the  verdict  of  the  jury 
must  be  set  aside,  and  a  new  trial  granted  the  defendant. 

HiOHWATS  —  Rights  or  AstrrnNO  Ownkrs  to  Trkss,  Hcrbaob,  era, 
Orowino  in  thk  Hiquwat.  —  The  freehold,  and  all  the  profits  of  the  soil, 
belong  to  the  proprietor  from  whom  the  right  of  passage  was  acquired,  and 
he  may  make  any  ase  of  hia  lands  not  inconsistent  with  the  enjoyment  of 
•uch  right  of  passage:  Western  Union  Tel.  Co.  v.  Willianu,  86  Va.  090;  Itf 
Am.  St  Rep.  908.  For  the  fee  remains  in  the  owners  of  the  lands  through 
which  a  highway  runs:  WilUams  v.  Una  York  etc.  R.  R.  Co.,  16  N.  Y.  97;  69 
Am.  Dec.  651;  the  public  acquiring  merely  an  easement  therein:  Stiuson  v. 
Gardiner,  42  Me.  248;  66  Am.  Dec  281,  and  note;  Kincaid  r.  Indianap- 
olis NaL  O.  Co.,  124  Ind.  577;  19  Am.  St.  Rep.  113.  The  owner  of  laud 
taken  for  a  public  highway,  still  owning  the  fee,  owns  the  herbage,  trees, 
and  minerals  that  are  upon  or  within  the  land,  subject  only  to  public  use 
for  the  purposes  for  which  the  land  was  taken,  and  incidental  purposes: 
Brainard  r.  CUipp,  10  Cash.  6;  67  Am.  Dec.  74;  Winter  v.  PeUrrson,  22 
N.  J.  L.  524;  61  Am.  Dec.  678;  CoU  v.  Drew,  44  Vt  49;  8  Am.  Rep.  363; 
note  to  Mayhevo  v.  Norton,  28  Am.  Dec.  303-306.  The  owner  may  there- 
fore maintain  trespass  against  one  who  puts  his  cattle  upon  the  higliway  to 
graze,  or  who  makes  use  of  the  road  for  any  purpose  other  than  to  use  it  for 
passing  and  repassing:  City  of  Dubuque  v.  Maloney,  9  Iowa,  451;  74  Am. 
Dec.  358,  and  note.  So  he  may  maintain  an  action  against  one  who,  not 
acting   under  statutory   or  official  authority,    destroys  or  removes   trees. 
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sbmbs,  etc.,  wliich  are  growing  in  the  highway,  and  which  do  not  consti- 
tute a  nuisance  to  the  traveling  public:  Phi/er  v.  Cox,  21  Ohio  St.  248;  8 
Am.  Rep.  58.  And  when  trees,  herbage,  and  such  things,  growing  in  a 
highway,  do  constitute  a  nuisance  to  a  traveler,  though  he  may  have  a  right 
to  remove  them  in  order  to  enable  him  to  properly  exercise  his  rights  in  the 
highway,  yet  he  becomes  a  trespasser  by  converting  them  to  his  own  use: 
Note  to  Phi/er  v.  Cox,  8  Am.  Rep.  62.  In  Cole  v.  Drew,  44  Vt.  49,  8  Am. 
Rep.  363,  where  defendant's  wife,  under  permission  from  the  highway  sur- 
veyor, cut  grass  growing  in  the  highway  over  plaintiff's  land,  that  her  chil- 
dren, passing  along  there  on  their  way  to  school,  might  not  wet  their 
clothes,  it  was  decided  that,  while  she  had  the  right  to  cut  down  the  grass, 
she  became  liable  for  trespass  by  carrying  the  grass  away  and  feeding  it  to 
her  husband's  horse.  In  Robinson  v.  Flint  etc.  R.  R.  Co.,  79  Mich.  323,  19 
Am.  St.  Rep.  174,  it  is  decided  that  a  public  highway  cannot  be  used  for  a 
public  pasture,  but  that  each  owner  may  use  that  portion  of  the  highway 
for  pasturage  purposes  which  is  opposite  his  own  premises.  In  Graves  v. 
Shattuck,  35  N.  H.  257,  69  Am.  Dec.  536,  it  was  held  that  adjacent  land- 
owners may  lawfully  use  the  space  in  a  street  between  the  carriage-path  and 
the  sidewalk  for  growing  trees  for  ornament  or  use,  and  that  their  owners 
are  warranted  in  employing  aofficient  force  to  protect  them  from  destroo* 
tion. 
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Moore  v,  Kugo. 

[44  Minnesota,  28.] 
Photooraphkb,  Right  or,  to  Usb  Neoativb  of  Ccstombr.  — The  contract 
between  a  photographer  and  his  customer  includes,  by  implication,  an 
agreement  that  the  negative  for  which  the  cnstomer  sits  shall  only  b« 
used  for  the  printing  of  such  photographic  portraits  as  be  may  order  or 
authorize,  and  an  action  lies  for  a  breach  of  this  implied  contract. 

Action  to  recover  damages.  The  trial  court  overruled  a  de- 
murrer to  the  complaint,  and  the  defendant  appealed.  The 
other  facts  are  stated  in  the  opinion. 

J.  L.  Dobbin,  for  the  appellant. 

Lane  and  Johnson,  for  the  respondent. 

Collins,  J.  The  complaint  in  this  action  is  not  a  model, 
as  is  admitted  by  the  attorney  who  drew  it,  but  it  appears 
therefrom  that  defendant,  a  photographer,  had  been  employed 
to  make,  and  had  made  and  sold  to  plaintiflF,  a  number  of 
photographic  portraits  of  herself;  and  that  subsequently,  with- 
out the  order  or  consent  of  plaintiff,  he  made  and  delivered  to 
a  detective  another  of  these  photographs,  who  used  it  in  a 
manner  particularly  stated  in  the  pleading,  and  claimed  to 
have  been  highly  improper.  In  justice  to  defendant,  it  is  right 
that  we  should  here  remark  that  it  is  nowhere  averred  in  the 
complaint  that  the  occupation  of  the  detective  was  known  to 
him,  or  that  he  knew  that  the  photograph  so  delivered  was  to 
be  used  in  the  manner  stated  in  the  complaint,  or  in  any  other 
improper  way.     This  action  was  brought  to  recover  damages, 
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and  this  appeal  is  from  an  order  overruling  a  general  de- 
murrer to  the  complaint.  A  good  cause  of  action  was  therein 
fitated,  for  which  nominal  damages,  at  least,  may  be  recovered. 
The  object  for  which  the  defendant  was  employed  and  paid 
was  to  make  and  furnish  the  plaintiff  with  a  certain  number 
of  photographs  of  herself.  To  do  this  a  negative  was  taken 
upon  glass,  and  from  this  negative  the  photographs  ordered 
were  printed.  An  almost  unlimited  number  might  also  be 
printed  from  the  negative,  but  the  contract  between  plaintiff 
and  defendant  included,  by  implication,  an  agreement  that 
the  negative  for  which  plaintiff  sat  should  only  be  used  for 
the  printing  of  such  portraits  as  she  might  order  or  authorize: 
Pollard  V.  Photographic  Co.,  L.  R.  40  Ch.  Div.  345.  The  com- 
plaint shows  that  there  was  a  breach  of  this  implied  contract. 
Order  affirmed.  

Contracts  —  Action  for  Breach.  —  Upon  a  breach  of  a  contract,  the 
party  injured  has  a  right  of  action  against  the  other  to  recover  damages:  Jen- 
kitu  V.  Temples,  33  Ga.  655;  99  Am.  Dec.  482.  The  law  infers  damage  from 
«very  infringement  of  a  right:  McConnel  v.  Kibbe,  33  IlL  175;  85  Am.  Dec.  205. 


Keynolds  V.  Feanklin. 

[44  Minnesota,  EO.J 
Mbasubb  of  Damaoes  in  Action  for  Fraudclekt  Representations  of 
Title.  —  Where  a  party  is  induced  by  the  false  and  fraudulent  repre- 
sentations of  another  to  exchange  with  him  certain  merchandise  for  three 
separate  parcels  of  land,  and  the  title  to  one  of  the  parcels  fails,  the 
measure  of  damages  is  the  market  value  of  the  property  that  he  parted 
with.  And  in  such  case  he  is  entitled  to  recover  such  proportion  of  the 
total  value  of  the  merchandise  as  the  value  of  the  tract  of  land  to  which, 
the  title  failed  bears  to  the  aggregate  value  of  the  three  tracts  for  which 
he  traded. 

Action  for  false  representations.  The  opinion  states  the 
case. 

R.  B.  Forrest,  for  the  appellant. 

Russell  and  Reed,  for  the  respondent. 

Collins,  J.  This  case  appears  for  a  second  time  in  this  court, 
it  having  been  heretofore  reported  in  39  Minnesota,  24,  where 
it  was  held  that  plaintiff  might  recover,  as  for  fraud,  upon  evi- 
dence going  to  show  false  representations  by  defendant,  made 
as  of  his  own  knowledge,  respecting  the  title  to  real  estate,  to 
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plaintiff,  who,  being  ignorant  of  the  facts,  purchased  relying 
upon  the  representations.  From  the  testimony  in  the  case  as 
certified  up,  it  appears  that  while  this  transaction  is  not  the 
one  considered  in  an  action  between  these  same  parties  (41 
Minn.  279),  it  is  of  the  same  general  character.  It  was  a  trade 
or  exchange  of  a  quantity  of  personal  property  (merchandise) 
owned  by  plaintiff  for  several  tracts  of  land  owned  or  controlled 
by  defendant.  In  the  case  just  mentioned,  defendant,  after 
receiving  the  personalty,  refused  to  convey  certain  of  the 
tracts  of  land  as  he  had  agreed  to  do,  and  plaintiff's  ac- 
tion was  upon  contract;  while  in  this,  the  title  as  to  one  parcel 
of  land,  conveyed  by  a  third  person  at  defendant's  request 
to  plaintiff,  wholly  failed,  and  his  action  is  one  of  tort,  based 
on  alleged  false  and  fraudulent  representations  as  to  the  title. 

The  principal  contention  between  the  parties  is  as  to  the 
measure  of  damages,  and  upon  this  matter  the  trial  court 
erred  in  its  rulings,  as  well  as  when  charging  the  jury.  The 
amount  the  plaintiff  was  entitled  to  recover  was  not  the  price 
fixed  or  placed  by  the  parties,  when  making  their  trade,  upon 
the  tract  of  land  in  question,  for  the  action  was  in  tort;  and 
if  the  jury  believed  that  defendant  was  guilty  of  the  false  and 
fraudulent  representations  alleged,  and  that  plaintiff  parted 
with  his  property  relying  upon  the  same,  then  defendant  was 
bound  to  make  good  the  loss  sustained,  —  he  was  liable  to 
respond  in  such  damages  as  naturally  and  proximately  re- 
sulted from  the  fraud.  But  that  would  not  necessarily  be  the 
fixed  price  placed  upon  the  real  estate  by  the  parties.  It 
might  be  less,  and  it  might  prove  to  be  more.  The  actual  loss 
sustained  was  the  market  value  of  the  personal  property 
which,  by  means  of  a  fraudulent  act,  defendant  had  secured 
from  the  plaintiff.  It  was  not  a  question  of  what  the  latter 
might  have  gained,  but  of  what  he  lost  by  reason  of  defend- 
ant's deception.  The  suit  was  not  brought  for  breach  of  con- 
tract, but  the  gravamen  of  the  complaint  was  the  alleged 
deceit  and  fraud  of  the  defendant,  by  means  of  wliich  the 
plaintiff  was  induced  to  part  with  his  property.  The  actual 
loss  which  he  sustained,  and  for  which  he  can  recover,  is  the 
value  of  the  property  so  parted  with.  This  is  the  true  meas- 
ure of  damages  in  cases  of  this  nature:  Sviith  v.  Bolles,  132 
U.  S.  125;  Woulenslagle  v.  Runals,  76  Mich.  545. 

This  conclusion  forces  upon  us  a  consideration  of  the  man- 
ner in  which  this  value  may  bo  ascertained,  under  the  circum- 
stances presented  by  the  uncontradicted  testimony  in  this  case; 
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the  plaintiff  having  exchanged  a  quantity  of  merchandise  for 
three  distinct  tracts  of  land,  the  title  of  one  parcel  only,  con- 
veyed by  a  separate  deed,  proving  defective.  The  counsel  for 
appellant  claims  that  there  is  no  method  of  establishing  by 
testimony  the  value  of  that  portion  of  the  merchandise  traded 
for  this  particular  piece  of  real  property,  quoting,  in  support 
of  his  position,  a  remark  inadvertently  made  by  the  writer 
hereof  in  the  opinion  (41  Minn.  279)  heretofore  alluded  to. 
In  neither  of  these  cases  have  we  had  the  aid  of  counsel  in 
the  examination  of  or  citation  of  authorities  upon  this  some- 
what perplexing  question,  nor,  with  the  limited  time  at  our 
disposal  for  such  work,  have  we  been  able  to  find  an  adjudi- 
cated case  in  point.  But  upon  reflection,  it  has  seemed  to  us 
that  the  rule  which  would  be  the  most  practical  and  satisfac- 
tory is  that  adopted  in  actions  brought  upon  covenants  of 
warranty  in  conveyances  of  land,  where  a  round  sum  of  money 
has  been  paid,  or  property  exchanged,  for  real  estate  to  which 
the  title  has  failed  in  part.  For  a  partial  breach,  damages 
will  be  assessed  pro  tanto,  according  to  the  recognized  standard 
of  damages  for  a  total  breach.  Where  a  part  of  one  parcel  is 
lost  by  failure  of  title,  or  the  title  fails  to  an  undivided  part 
of  the  whole,  the  measure  of  damages  is  a  ratable  part  of  the 
consideration  or  value  of  such  parcel,  or  of  the  entirety,  ascer- 
tained in  the  same  manner.  When  the  title  fails  to  a  spe- 
cific part  of  the  subject  of  the  sale  or  trade,  either  party  may, 
for  the  purpose  of  affecting  the  damages,  produce  evidence  to 
show  the  relative  value  which  that  part  bears  to  the  whole. 
The  law  will  apportion  the  damages  to  the  measure  of  value 
between  the  land  lost  and  the  land  preserved.  Eviction  of  a 
part  of  the  estate  sold  not  only  gives  an  action  on  the  war- 
ranty, but  the  recovery  will  be  a  proportion  of  the  price  paid 
in  a  ratio  to  the  amount  of  the  part  from  which  an  eviction 
has  been  had:  Morris  v.  Phelps,  5  Johns.  49,  56;  4  Am.  Dec. 
323;  Rawle  on  Covenants,  sec.  187;  2  Sutherland  on  Dam- 
ages, 288.  The  plaintiff" 's  title  failed  as  to  one  tract  of  land, 
but  remained  good  as  to  other  tracts,  which,  although  not 
conveyed  by  the  same  deed,  were  included  in  the  same  con- 
sideration,—  the  plaintiff" 's  merchandise,  —  the  total  value  of 
which,  as  well  as  the  value  of  each  tract  of  land,  can  easily 
be  established  upon  trial.  Had  this  action  been  upon  a  cov- 
enant of  warranty,  plaintiflf's  damages  would  have  been  ascer- 
tained by  apportionment.  He  would  have  recovered  such 
proportion  of  the  total  value  of  his  merchandise  as  the  value 
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of  the  tract  of  land  to  which  he  obtained  no  title  bore  to  the 
value  of  the  three  tracts, — the  whole  quantity, — for  which 
he  traded.  This  rule  is  a  just  one,  and  may  safely  be  adopted 
and  applied  here. 

Order  reversed.  

Mi^ASDBB  o»  Damaoks  — Salk  of  Realty. — The  rule  of  damages  for 
false  representatioas  in  the  sale  of  land  is  the  difference  between  its  actual 
▼alue  and  ita  value  if  the  alleged  facts  regarding  it  had  been  true:  WUliam* 
r.  McFadden,  23  Fla.  143;  11  Am.  St.  Rep.  345;  conjpare  Kirlpulrick  v. 
Downing,  58  Ma  32;  17  Am.  Rep.  678,  and  particularly  note  687-091.  The 
I>asi8  of  damages  for  a  partial  failure  of  title  is  the  relative  general  value  of 
the  part  to  which  the  title  fails  compared  with  the  whole:  P/iillipsv.  RdcheH, 
17  Ind.  120;  79  Am.  Dec.  463,  and  note;  Beaupland  v.  McKeen,  28  Pa.  Si. 
124;  70  Am.  Dea  115,  and  note.  If  several  tracts  of  land  are  sold  for  a 
gross  sum,  and  no  specidcation  is  made  as  to  the  quality  of  each  parcel,  and 
there  occurs  a  deficiency  in  the  quantity  of  one  or  more  tracts,  the  purchaser 
will  be  entitled  to  compensation  for  the  deficiency  according  to  the  average 
value  of  the  whole  tract,  and  not  of  the  several  tracts  taken  separately:  Nel' 
ton  V.  Mattlietoa,  2  Hen.  &  M.  164;  3  Am.  Dec  620. 

In  an  action  for  fraudulent  representations  as  to  shares  of  stock,  whereby 
plaintiff  was  induced  to  exchange  his  realty  for  the  same,  the  measure  of 
damages  is  the  difference  between  the  actual  value  of  the  stock  and  its  value 
aa  represented,  and  not  the  value  of  the  Und  exchanged:  Nytevxxnder  v. 
LovmuM,  124  Ind.  684. 


Becker  v.  Northwat  and  Intervener. 

[44  Minnesota,  6L] 

Srr-OTT  o»  DxBT  Ddk  Principal  in  Action  against  SimrrT.  — In  an  ac- 
tion against  a  surety  the  defendant  may  set  off  a  debt  due  from  t)is 
plaintiff  to  the  principal  debtor,  if  the  latter  is  a  party  and  is  insolvent. 

Int«rv«ntion  bt  Principal  in  Ac?rioN  against  Sdbktt.  —  Where  a 
surety  is  sued  alone,  the  principal  debtor  may  intervene  in  the  action 
and  set  off  a  debt  due  him  from  the  plaintiff. 

ficT-OFF,  Breach  or  Contract  Involving  Tort  mat  be  Used  as.  —  A 
breach  of  contract,  though  it  also  involve  a  tort,  may  be  used  as  a  set- 
off. 

Action  upon  a  guaranty.     The  opinion  states  the  case. 

O.  E.  Matile,  and  MatUe  and  Brice,  for  the  appellant. 

E.  D.  Jackson,  for  the  respondents. 

GiLPiLLAN,  C.  J.  The  action  is  upon  defendant's  written 
guaranty  of  payment  of  any  indebtedness  arising  from  samples 
sent  one  J.  L.  Barry  by  plaintiff  for  the  purpose  of  taking  or- 
ders for  plaintiff  by  Barry,  the  condition  of  the  guaranty,  as 
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expressed  in  the  writing,  being  "that  said  Barry  is  to  account^ 
as  per  invoice,  for  all  samples  received  from  said  Becker."^ 
The  complaint  alleges  the  delivery,  by  plaintiff  to  Barry,  on 
the  faith  of  the  guaranty,  of  samples  to  the  value  of  $450.62,. 
and  the  failure  of  Barry  to  account  for  them,  and  asks  judg- 
ment  for  such  value.  The  defendant  answered,  setting  up  as- 
a  first  defense  that,  on  a  date  specified,  Barry  executed  to- 
plaintiff  his  promissory  note  for  $650,  and  a  mortgage  on  real 
estate  to  secure  it,  and  delivered  them  to  plaintiff,  under  ar^ 
agreement  by  which  plaintiff  was  to  negotiate  and  sell  th& 
same  at  their  face  value,  and  pay  the  proceeds  to  Barry,  but 
instead  of  doing  so,  he  foreclosed  the  mortgage,  bid  in  the  prop- 
erty at  the  sale,  —  it  then  being  worth  at  least  $1,000;  and 
for  a  second  defense,  it  alleges  that  Barry,  being  in  the  em- 
ployment of  plaintiff  as  a  salesman,  during  a  period,  being  part 
of  that  during  which  the  samples  were  delivered,  earned,  at 
the  commissions  agreed  on  between  them,  in  taking  ordera 
and  selling  goods  for  plaintiff,  $335.03,  of  which  but  $253.9,S 
has  been  paid,  leaving  $81.08  unpaid.  The  answer  also  al- 
leges that  Barry  is  insolvent,  and  plaintiff  a  non-resident;  and 
it  also  alleges  the  fact  that  Barry  has  intervened  in  the  action^ 
and  sets  forth  the  complaint  in  intervention  to  show  the  ground* 
thereof.  It  asks  that  the  amounts  found  due  Barry  be  applied 
in  liquidation  of  the  claim  alleged  in  the  complaint.  Barry 
intervened  in  the  action,  and  in  his  complaint  sets  forth  the- 
claims  that  are  set  forth  in  the  defendant's  answer,  and  asks- 
judgment  for  the  amounts  of  the  claims,  less  the  amount 
claimed  in  the  complaint.  Plaintiff  demurred  both  to  the- 
answer  and  the  complaint  in  intervention,  and  his  demurrer* 
were  overruled. 

As  between  plaintiff  and  defendant,  the  claims  set  forth  ia 
the  answer  were  not  legal  counterclaims,  because  they  were 
not  causes  of  action  in  favor  of  defendant.  The  commission* 
earned  by  Barry  would  be  a  defense  pro  tanto  to  the  cause  of 
action  alleged  in  the  complaint,  just  as  partial  payment  by 
Barry  would  be;  for  those  commissions  being  earned,  mani- 
festly, in  the  use  of  the  samples  and  the  business  and  purpose 
for  which  they  were  furnished,  they  were  proper  items  to  bo 
allowed  in  accounting  for  the  samples.  The  matter  of  the 
note  and  mortgage,  conceding  that  Barry  might  elect  to  treat 
it  as  a  claim  founded  on  contract,  would  not  be  a  legal  de- 
fense, but  if  sustained  at  all,  must  be  sustained  as  an  equit3r 
in  favor  of  defendant,  within  the  meaning  of  the  General  Stat- 
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utes  of  1878,  cli.iptcr  66,  section  96,  Bubdi vision  3.     Tlie  test 
of  such  equity  was   stated   by   tliis  court  as  early  as  Gates  v. 
Smith,  2  Minn.  21  (30):   "The  test  of  the  sufiiciency  of  any 
particular  defense,  equitable  in  its  nature,  must  be,  wliether, 
had  the  same  facts  been  presented  by  a  bill  in  chancery,  would 
that  court  have  entertained  the  case,  and  granted   the  relief 
sought  here?"     This  was  approved  and  applied  in  Barker  v. 
Walbridge,  14  Minn.  351  (469);  Dirdmll  v.  Fischer,  17  Minn. 
76  (100);   Williams  v.  Murphy,  21  Minn.  534.     Could  the  de- 
fendant have  maintained  an  equitable  action  to  enforce,  for 
his  protection,  the  set-ofiFof  the  claims  in  favor  of  his  princi- 
pal, assuming  that  on  the  matter  of  the  note  and  mortgage  to 
be  founded  on  contract,  to  the  entire  or  partial  extinguish- 
ment of  this  plaintiff's  claim  against  him?     In  the  absence 
of  special  circumstances,  courts  of  equity  followed  the  rule  of 
law  in  the  matter  of  set-off.     But  the  rule  was  subject  to  ex- 
ceptions.    As  said  by  the  court  in  Lindsay  v.  Jackson,  2  Paige, 
681:  "In  a  case  not  within  the  statute  of  set-off,  a  court  of 
equity  will  permit  an  equitable  set-off,  if,  from  the  nature  of 
!;he  claim,  or  from  the  situation  of  the  parties,  it  is  impossible 
to  obtain  justice  by  a  cross-action."     Or  as  it  is  stated  by 
Story  (2  Eq.  Jur.,  sec.  1437  a):  "Courts  of  equity  will  extend 
the  doctrine  of  set-off  beyond  the  law  in  all  cases  where  pecu- 
liar equities  intervene  between  the  parties."   Where  such  equi- 
ties exist,  a  court  of  equity  will  set  off  a  separate  debt  against 
a  joint  debt,  or,  conversely,  a  joint  debt  against  a  separate 
debt,  —  in  other  words,  accruing  in  different  rights.     And  the 
author  last  quoted  says   (section  1437):    "So  if  one  of  the 
joint  debtors  is  only  a  surety  for  the  other,  he  may,  in  equit}', 
set  off  the  separate  debt  due  to  his  principal  from  the  credi- 
tor; for  in  such  a  case  the  joint  debt  is  nothing  more  than  a 
security  for  -he  separate  debt  of  the  principal."     The  author 
may  here  state  the  rule  more  broadly  than  the  decided  cases 
will  justify;    for  the  interposition  of  a  court  of  equity  to  en- 
force set-offs  that  would  not  be  allowed  at  law  was  based  on 
the  condition  that  otherwise  the  surety  would  be  witiiout  ade- 
quate remedy.     Bankruptcy  or  insolvency  of  tbo  principal 
debtor  presents  such  a  case;  for  if  the  surety  be,  in  such  case, 
compelled   to  pay,  and  resort  to  an  action  against  the  bank- 
rupt or  insolvent  principal  debtor,  he  is  practically  without 
remedy.     So  where  a  remedy  may  be  afforded  him  without 
prejudice  to  the  creditor  suing  him,  — and  ordinarily  he  can- 
not be  prejudiced  by  setting  off  a  debt  he  owes  the  principa. 
Am.  St.  Kef.,  Vol.  XX.  —85 
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against  the  principal's  debt  to  him,  for  which  he  is  suing  the 
surety,  —  equity  will  furnish  that  remedy:  Ex  parte  Hanson^ 
18  Ves.  232;  Cheetham  v.  Crook,  McClel.  &  Y.  307;  Wathen  v. 
Chamberlin,  8  Dana,  164;  Gillespie  v.  Torrance,  25  N.  Y.  306; 
82  Am.  Dec.  355;  Hiner  v.  Newton,  30  Wis.  640. 

We  do  not  mean  to  intimate  that  the  surety,  when  sued 
alone,  may,  in  that  action,  have  the  set-off;  for  a  court  will, 
if  possible,  avoid  the  litigation  of  a  debt  when  only  one  of  the 
parties  to  the  debt  is  before  it.  The  surety  might  have  lo 
bring  a  separate  action  against  the  creditor  and  principal 
debtor  to  enforce  the  set-off,  and,  pending  that  action,  enjoin 
the  action  against  him. 

The  objection  that  the  proper  parties  are  not  before  the 
court  does  not  exist  in  this  case,  if  Barry,  the  principal 
debtor,  had  a  right  to  intervene  in  the  action.  That  he  miglio 
intervene,  for  the  purpose  of  defeating  a  recovery  by  plaintiff, 
we  cannot  see  there  is  any  doubt.  The  statute  (Gen.  Stats. 
1878,  c.  66,  sec.  131)  allows  "any  person  who  has  an  interest 
in  the  matter  in  litigation,  in  the  success  of  either  of  the  par- 
ties to  the  action,  or  against  either  or  both,"  to  intervene,  and 
either  prosecute  or  defend.  Taking  the  construction  put  upon 
this  in  Bennett  v.  Whitcomb,  25  Minn.  148,  and  Leivis  v.  Har- 
wood,  28  Minn.  428,  that  the  interest  must  be  of  such  a  direct 
and  immediate  character  that  the  intervener  will  either  gain 
or  lose  by  the  direct  legal  operation  and  effect  of  the  judg- 
ment, this  case  comes  directly  within  it.  If,  in  the  action  as 
orignally  brought,  judgment  had  gone  against  the  defendant, 
and  had  been  enforced  against  him,  the  intervener  might  have 
to  reimburse  him;  but  had  it  discharged  the  defendant  of 
liability  to  the  creditor,  it  would  have  terminated  the  inter- 
vener's obligation  as  indemnitor.  Indeed,  we  can  hardly  con- 
ceive a  case  more  within  the  spirit  and  intent  of  the  statute 
than  one  in  which  the  intervener  stands  in  the  relation  of  in- 
demnitor to  one  of  the  parties. 

As  to  the  first  matter  of  defense  in  the  answer,  and  set-off 
in  the  intervener's  complaint,  to  wit,  in  relation  to  the  note 
and  mortgage,  it  is,  so  far  as  any  question  is  presented  by  the 
demurrers  (the  question  of  the  rule  of  damages  not  being  in- 
volved), very  clear.  A  contract  and  a  breach  of  the  con ti  act 
are  alleged.  If  there  is  also  a  tort  alleged,  that  does  not  pre- 
vent a  recovery  for  the  breach  of  contract.  It  may  make  a 
case  where  there  must  be  an  election  between  proceeding  for 
the  breach  of  contract  and  for  the  tort.     If  so,  the  election  ia 
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made  by  using  it  as  a  cause  of  action  arising  on  contract  may 
be,  and  one  arising  upon  tort  may  not  be,  used,  to  wit,  as  a 
«et-off. 

Orders  affirmed.  ^_^ 

Set-offs  —  Principal  and  Surety.  —  As  to  what  may  be  set  off  in  action 
•against  a  principal  and  his  surety,  see  note  to  Gregg  v.  James,  12  Am.  Dec 
155,  156.  In  Baltimore  etc.  R.  R.  Co.  v.  BUner,  15  W.  Va.  455,  36  Am.  Rep. 
8-0,  it  is  decided  that  a  surety,  in  an  action  against  him  alone  ou  a  bond 
for  the  faithful  performance  of  services,  cannot  offset  a  claim  of  the  prin" 
cipal  against  plaintiff  for  servicea  in  the  business  in  which  the  bond  waa 
^veo. 


Bardwell  v.  Collins. 

[44  MiNNSSOTA,  97.] 

SutTid  BT  Publication,  in  Personal  Action,  on  Persons  wrmiif 
State  not  Dub  Process  of  Law.  —  In  actions  in  •personam  strictly 
judicial  in  their  character,  and  proceeding  according  to  the  course  of 
the  common  law,  service  of  the  summons  by  publication,  upon  resident 
defendants  who  are  personally  within  the  state,  and  can  be  found  therein, 
is  not  dne  process  of  law.  And  a  statute  which  assumes  to  authorize 
such  aerrica  in  actions  to  foreclose  mortgages  is  unconstitutional  and 
▼oid. 

Action  to  enforce  a  mechanic's  lien.  The  opinion  states 
the  case. 

Daniel  Fish,  for  the  appellant 

Harlan  P.  Roberts,  for  the  respondents. 

Mitchell,  J.  The  questions  raised  by  this  appeal  invo!ve 
the  construction  and  validity  of  the  provisions  of  General 
Statutes  of  1878,  chapter  81,  title  2,  section  28,  relating  to  the 
service  of  the  summons  in  actions  for  the  foreclosure  of  real 
estate  mortgages,  which,  by  section  8,  chapter  90,  of  the  same 
statutes,  are  made  also  applicable  to  actions  to  enforce  me- 
chanics' liens.  This  action  was  one  to  enforce  a  mechanic's  lien, 
the  complaint  alleging  that  the  defendant,  Collins,  claimed 
a  lien  or  interest  in  the  property  on  which  the  lien  was  sought 
to  be  enforced,  but  that  it  was  subsequent  and  inferior  to 
plaintiffs'  lien,  and  that  no  personal  claim  was  made  against 
him.  It  nowhere  appears  whether  Collins  was  or  was  not  a 
resident  of  the  state.  It  must  therefore  be  presumed  that  he 
was  a  resident,  and  could  have  been  found  within  the  juria- 
-diction  of  the  court     The  only  service  of  the  summons  upon 
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liim  was  by  publication,  and  no  affidavit  for  publication  was 
ever  filed  with  the  clerk  of  the  court,  as  provided  by  General 
Statutes  of  1878,  chapter  66,  section  64.  Judgment  was  en- 
tered aga'nst  hira  on  default,  which  he  moved  to  have  set 
aside  on  the  ground  that  the  court  had  never  acquired  juris- 
diction of  his  person,  because  there  had  been  no  valid  service- 
of  the  summons.  From  an  order  denying  this  motion  ha 
appeals. 

The  legislation  in  this  state  regarding  substituted  service  by- 
publication  of  the  summons  in  civil  actions  has  been  some- 
what incongruous  and  complicated,  the  history  of  which  in 
detail  might  be  interesting,  but  not  profitable  for  present  pur- 
poses. Suffice  it  to  say  that  from  the  earliest  days  of  the 
territory  down  at  least  to  1866  such  substituted  service  in  ac- 
tions strictly  judicial  in  their  nature,  and  proceeding  accord- 
ing to  the  course  of  the  common  law,  was  only  allowed  where 
the  defendant  could  not  be  found  within  the  state,  personal 
service  being,  in  accordance  with  the  uniform  rule  and  prac- 
tice from  time  immemorial,  required  in  all  cases  where  the 
defendant  could  be  found  and  service  made  upon  him  within 
the  jurisdiction  of  the  court.  And  prior  to  1869  an  order  of 
court  granted  upon  an  affidavit  showing  a  state  of  facts 
authorizing  service  by  publication  was  necessary;  but  by 
the  Laws  of  1869,  chapter  73  (Gen.  Stats.  1878,  c.  66,  sec. 
64),  publication  was  permitted  merely  upon  filing  the  affi- 
davit with  the  clerk  of  the  court,  an  order  of  the  court  being 
no  longer  required.  The  filing  of  the  affidavit  is,  however^ 
a  condition  precedent  to  a  valid  service  by  publication  upon 
a' non-resident  defendant:  Barber  v.  Morris,  37  Minn.  194j 
5  Am.  St.  Rep.  836.  The  first  appearance  of  anything  like 
section  28,  title  2,  chapter  81,  General  Statutes  of  1878,  was 
in  the  revision  of  1866,  where  it  will  be  found  as  section 
25  of  the  same  title  and  chapter.  This  was  amended  by  the 
Laws  of  1868,  chapter  74,  so  as  to  read  as  it  is  now,  except 
that  the  word  "personal,"  qualifying  the  word  "judgment,'^ 
was  omitted.  This  rendered  it  meaningless  and  inoperative, 
unless,  by  a  very  liberal  and  hardly  allowable  construction, 
the  word  "personal"  could  be  read  into  it.  It  remained  in 
this  form  until  March  7, 1878,  when,  by  chapter  6  of  the  laws 
of  that  year,  the  word  "personal"  was  restored,  so  that  it 
read  as  now  found  in  General  Statutes  of  1878.  In  the  mean 
time,  title  1  of  chapter  81,  to  which  it  refers,  had  been  re- 
pealed by  the  Laws  of  1877,  chapter  121,  and  foreclosure  by 
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advertisement  entirely  abolished.  This  mode  of  foreclosure 
■was,  however,  restored  by  an  act  (Laws  of  1878,  c.  53),  also 
passed  March  7,  but  to  take  effect  April  1,  1878,  and  which 
is  now  title  1,  chapter  81,  General  Statutes  of  1878.  It  is 
-also  worthy  of  note  that  on  February  28,  1878  (only  eight 
days  before  the  last  amendment  of  General  Statutes  of  186G, 
chapter  81,  title  2,  section  25),  the  legislature  added  a  sixth 
subdivision  to  General  Statutes  of  1866,  chapter  66,  section  49, 
■enumerating  the  cases  where  a  summons  might  be  served  by 
publication  on  non-resident  defendants,  which  is  as  follows: 
"  When  the  action  is  to  foreclose  a  mortgage  or  to  enforce  a 
lien  of  any  kind  on  real  estate  in  the  county  where  the  action 
is  brought ":  Laws  of  1878,  c.  9.  So  much  for  the  history  of 
the  legislation  bearing  upon  the  questions  before  us. 

The  provisions  of  General  Statutes  of  1878,  chapter  81,  title 
2,  with  which  we  have  now  to  do,  are  as  follows:  — 

"  Sec.  27.  Actions  for  the  foreclosure  of  mortgages  shall  be 
governed  by  the  same  rules  and  provisions  of  statute  as  civil 
actions,  except  as  herein  otherwise  expressly  prescribed. 

"Sec.  28.  Service  by  publication  of  the  summons,  in  the 
manner  provided  in  section  5  of  title  1  of  this  chapter  for  pub- 
lication of  the  notice  of  sale  therein  specified,  may  be  made 
upon  all  parties  to  the  action  against  whom  no  personal  judg- 
ment is  sought;  and  in  such  case  judgment  may  be  taken, 
without  giving  security  as  to  those  parties,  at  the  expiration 
of  twenty  days  after  the  completion  of  the  period  of  publica- 
tion; but  such  parties,  or  any  of  them,  shall  be  permitted  to 
appear  and  defend,  upon  good  cause  shown,  at  any  time  before 
final  decree." 

The  questions  presented  are  two:  1.  Was  section  28  intended 
to  provide  that  in  actions  to  foreclose  mortgages  the  summons 
might  be  served  by  publication  on  resident  defendants  who 
•could  be  found  in  the  state?  And  as  a  subsidiary  question, 
whether  the  provisions  of  General  Statutes  of  1878,  chapter  66, 
section  64,  providing  for  the  filing  of  an  afiidavit  with  the 
clerk  of  the  court,  are  applicable  to  such  cases.  2.  If  the 
statute  thus  provides  for  service  by  publication  on  resident 
<iefendants,  does  such  service  constitute  "  due  process  of  law"? 
We  infer  from  the  memorandum  of  the  district  judge  that  the 
subsidiary  branch  of  the  first  question  was  the  main,  if  not  the 
only,  point  urged  before  him;  and  the  second  question  is  so 
faintly  raised  by  the  defendant  in  this  court  that  we  would 
hardlv  deem  it  incumbent  on  us  to  consider  it,  if  the  interests 


550  Bardwell  v.  Collins.  [Minn^ 

of  no  one  but  himself  would  be  affected  by  an  erroneous  as- 
gumption  of  the  validity  of  such  a  statute. 

We  think  it  clear  that  the  expression  "personal  judgment'*" 
\s  here  used  in  the  sense  of  a  money  judgment  for  the  mort- 
gage debt;  and  while  the  legislation  on  the  subject,  as  we- 
have  narrated  it,  has  been  rather  incongruous  in  some  respects, 
and  while  we  have  been  unable  to  discover  where  the  commis- 
Bioners  who  prepared  the  revision  of  1866  found  any  precedent 
for  so  radical  a  departure  from  the  uniform  course  of  judicial 
procedure  from  time  immemorial,  and  while  we  are  unable  to 
conceive  what  considerations  induced  them  to  adopt  it,  yet  its 
plain  and  unequivocal  language  compels  us  to  the  conclusion 
that  this  statute  was  intended  to  provide  that  service  of  the 
summons  by  publication  might  be  made  on  all  defendants  ia 
foreclosure  suits  whom  it  was  not  sought  to  hold  personally 
liable  for  the  mortgage  debt,  although  residents  of  the  state,, 
and  personal  service  might  be  made  on  them  within  its  juris- 
diction. And  if  this  be  so,  it  would  seem  to  follow  that  the 
provisions  of  section  64,  chapter  66,  as  to  filing  an  aflBdavit, 
could  not  apply  to  such  cases;  for  by  the  very  terms  of  that 
section  it  is  only  applicable  to  cases  where  the  defendant  is  a 
lion-resident  and  cannot  be  found  within  the  state.  Where 
fcuch  are  not  the  facts,  the  required  afl&davit  cannot  be  truth- 
fully made. 

The  only  remaining  question,  therefore,  is,  whether  it  is  com- 
petent for  the  legislature  to  authorize  such  service  in  such 
actions  upon  residents  of  the  state  personally  present,  and 
capable  of  being  found  and  personally  served,  within  its  juris- 
diction. Is  such  service  "due  process  of  law"?  In  deter- 
mining this  question,  it  becomes  important,  first,  to  consider 
the  character  of  an  action  to  foreclose  a  mortgage.  It  is  not 
an  action  in  rem,  but  an  action  in  personam.  It  is  true,  it  has 
for  its  object  certain  specific  real  property  against  which  it  is 
sought  to  enforce  the  lien  of  the  mortgage;  and  in  that  sense 
it  partakes  somewhat  of  the  nature  of  a  proceeding  in  rem,  but 
not  differently,  or  in  any  other  sense,  than  do  actions  in  eject- 
ment, replevin,  for  specific  performance  of  a  contract  to  con- 
vey, to  determine  adverse  claim  to  real  estate,  and  the  like. 
The  rights  and  equities  of  all  parties  interested  in  the  mort- 
gaged premises  are  to  be  adjusted  in  the  action,  which  pro- 
ceeds, not  against  the  property,  but  against  the  persons;  and 
the  judgment  binds  only  those  who  are  parties  to  the  suit,  and 
those  in  privity  with  them:    Whalley  v.  Eldridge,  24  Minn.  358. 
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Next,  it  is  not  only  an  action  in  personam,  but  is  also  strictly 
judicial  in  its  character,  proceeding  accordirig  to  the  due 
course  of  common  law,  like  any  other  ordinary  action  cogni- 
zable in  courts  of  equity^r  common  law.  These  facts  are  im- 
portant, for  the  reason  that  what  would  be  due  process  of  law 
in  one  kind  of  proceeding  might  not  be  such  in  another,  for 
reasons  that  will  be  alluded  to  hereafter. 

No  court  has  ever  attempted  to  give  a  complete  or  exhaust- 
ive definition  of  the  term  "due  process  of  law,"  for  it  is  in- 
capable of  any  such  definition.  All  that  can  be  done  is  to  lay 
down  certain  general  principles,  and  apply  these  to  the  facts 
of  each  case  as  they  arise.  Mr.  Webster,  in  his  argument  in 
the  Dartmouth  College  case,  gave  an  exposition  of  the  words 
"law  of  the  land"  and  "due  process  of  law"  which  has  often 
been  quoted  by  the  courts  w^ith  approval,  viz.:  "The  general 
law,  which  hears  before  it  condemns;  which  proceeds  upon 
inquiry,  and  renders  judgment  only  after  trial."  In  judicial 
proceedings,  "due  process  of  law"  requires  notice,  hearing, 
and  judgment.  It  does  not  mean,  of  course,  the  general  body 
of  the  law,  common  and  statute,  at  it  was  at  the  time  the  con- 
stitution took  effect;  for  that  would  deny  to  the  legislature  the 
power  to  change  or  amend  the  law  in  any  particular.  Neither, 
on  the  other  hand,  does  "  the  law  of  the  land  "  or  "due  process 
of  law  "  mean  anything  which  the  legislature  may  see  fit  to 
declare  to  be  such;  for  there  are  certain  fundamental  rights 
which  our  system  of  jurisprudence  has  alwaj'S  recognized 
which  not  even  the  legislature  can  disregard  in  proceedings 
by  which  a  person  is  deprived  of  life,  liberty,  or  property;  and 
one  of  these  is,  notice  before  judgment  in  all  judicial  proceed- 
ings. Although  the  legislature  may  at  its  pleasure  provide 
new  remedies  or  change  old  ones,  the  power  is  nevertheless 
subject  to  the  condition  that  it  cannot  remove  certain  ancient 
landmarks,  or  take  away  certain  fundamental  rights  which 
have  been  always  recognized  and  observed  in  judicial  proce- 
dures. Hence  it  becomes  important,  in  determining  what  kind 
of  notice  would  constitute  "due  process  of  law"  in  any  judi- 
cial proceeding  affecting  a  man's  property,  to  ascertain  what 
notice  has  always  been  required  and  deemed  essentially  neces- 
sary in  actions  or  proceedings  of  that  kind,  according  to  that 
system  of  jurisprudence  of  which  ours  is  derivative.  In  pro- 
ceedings in  revi,  as  in  admiralty  and  the  like,  where  the  process 
of  the  court  goes  against  the  thing,  which  is  in  the  custody  of 
the  court,  and  is  technically  the  defendant,  and  persons  are 
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not  made  parties  to  the  suits,  but  come  in  rather  as  interveners, 
it  is  not  essential  to  the  jurisdiction  that  the  persons  having 
an  interest  in  the  thing  to  be  affected  by  the  judgment  should 
have  personal  notice  of  the  proceedingfK)r  in  fact  any  other  no- 
tice than  such  as  is  implied  in  the  seizure  of  the  thing  itself. 
There  are  other  proceedings  in  the  nature  of  proceedings  in 
rem,  many  of  them  not  strictly  judicial,  and  none  of  them 
proceedings  according  to  the  course  of  common  law,  —  such  as 
the  probate  of  wills,  administration  on  the  estates  of  deceased 
persons,  the  exercise  of  the  right  of  eminent  domain,  the  exer- 
cise of  the  power  of  taxation, —  which  affect  property  rights,  but 
in  which  personal  notice  to  persons  interested  in  the  subject 
or  object  of  the  proceedings  has  never  been  deemed  necessary. 
Some  form  of  substituted  service  of  notice,  as  by  publication, 
has  always,  from  considerations  of  public  policy  or  necessity, 
been  deemed  appropriate  to  such  proceedings,  and  hence,  as 
to  them,  "  due  process  of  law."  But  we  think  that,  from  the 
earliest  period  of  English  jurisprudence  down  to  the  present, 
as  well  as  in  the  jurisprudence  of  the  United  States  derived 
from  that  of  England,  it  has  always  been  considered  a  car- 
dinal and  fundamental  principle  that,  in  actions  in  'personam 
proceeding  according  to  the  course  of  common  law,  personal  ser- 
vice (or  its  equivalent,  as  by  leaving  a  copy  at  his  usual  place 
of  abode)  of  the  writ,  process,  or  summons  must  be  made  oa 
all  defendants  resident  and  to  be  found  within  the  jurisdiction 
of  the  court.  We  do  not  mean  that  the  term  "  proceeding  ac- 
cording to  the  course  of  the  common  law,"  as  used  in  the 
books,  is  to  be  understood  as  meaning,  necessarily  and  al- 
ways, personal  or  actual  service  of  process;  for  although  ser- 
vice by  publication  is  of  modern  origin,  there  has  always  been 
some  mode  by  which  jurisdiction  has  been  obtained  at  com- 
mon law  by  something  amounting  to  or  equivalent  to  con- 
structive service,  where  the  defendant  could  not  be  found  and 
served  personally.  But  what  we  do  mean  to  assert  is,  that 
the  right  to  resort  to  such  constructive  or  substituted  service, 
in  personal  actions  proceeding  according  to  the  course  of  the 
common  law,  rests  upon  the  necessities  of  the  case,  and  has 
always  been  limited  and  restricted  to  cases  where  personal 
service  could  not  be  made  because  the  defendant  was  a  non- 
resident, or  had  absconded,  or  had  concealed  himself  for  the 
purpose  of  avoiding  service.  As  showing  what  means  were  re- 
sorted to  as  amounting  or  equivalent  to  constructive  service, 
and  how  strictly  it  was  limited  to  cases  of  necessity  by  both 
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courts  of  common  law  and  courts  of  chancery,  reference  need 
only  be  had  to  3  Blackstone's  Commentaries,  283,  444. 

Asa  substitute  for  the  means  formerly  resorted  to  in  Eng- 
land in  such  cases,  most  of  the  American  states  have  adopted 
«ervice  of  the  process  or  summons  by  publication.  But  we 
have  found  no  statute,  except  the  one  now  under  considera- 
tion, which  has  assumed  to  authorize  such  a  mode  of  service, 
and  have  found  no  case  where  its  validity  has  been  sustained 
by  the  courts,  except  as  to  defendants  who  could  not  be  found 
within  the  jurisdiction,  either  because  of  non-residence,  or  be- 
cause they  had  absconded,  or  concealed  themselves  to  avoid 
the  service  of  process.  We  think  this  will  be  found  true  in 
«very  instance,  from  the  earliest  decisions  on  the  subject  down 
to  the  latest  utterance  of  the  supreme  court  of  the  United 
States  in  Arndt  v.  Griggs,  134  U.  S.  316,  in  which  that  court 
took  occasion  to  set  at  rest  some  misapprehensions  as  to  the 
iBcope  of  their  previous  decision  in  Hart  v.  Sansom,  110  U.  S. 
151.  We  think  it  would  be  a  surprise  to  the  bench  and  the 
bar  of  the  country  if  it  should  be  held  that  process  or  sum- 
mons in  ordinary  civil  actions  might  be  served  on  resident 
defendants,  present  and  capable  of  being  found  within  the 
jurisdiction  of  the  court,  merely  by  publication  in  a  news- 
paper. The  dangers  and  abuses  that  would  arise  from  such 
a  practice  are  too  apparent  to  require  to  be  named  or  even 
suggested.  So  radical  a  departure  is  this  from  the  uniform 
and  well-established  ideas  of  what  constitutes  due  process  of 
law  in  such  cases  that,  although  this  act  has  been  on  the  stat- 
ute-books for  twenty-four  years,  we  doubt  whether  one  lawyer 
in  twenty  is  aware  of  its  existence;  and  we  have  yet  to  hear  of 
any  case,  except  the  present,  where  any  one  has  ventured  to 
act  upon  it. 

It  is,  in  our  judgment,  beyond  the  power  of  the  legislature 
to  disregard  so  fundamental  and  long-established  a  principle 
of  our  jurisprudence.  Service  by  publication,  under  such  cir- 
cumstances, is  not  "due  process  of  law,"  and  therefore  any 
statute  assuming  to  authorize  it  is  unconstitutional.  It  would 
be  of  little  use  to  cite  authorities  upon  a  subject  which  has 
been  so  much  and  so  often  discussed  in  its  many  phases,  as 
each  case  must  be  determined  upon  its  own  facts,  and  hence 
the  decided  cases  would  ordinarily  be  in  point  only  by  way  of 
analogy.  See,  however.  Brown  v.  Board  of  Levee  Comin'ra,  50 
Miss.  468. 

Order  reversed. 
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What  is  Due  Process  of  Law.  — In  the  note  to  BanJ:  of  the  Stale  v. 
Cooper,  24  Am.  Dec.  537-545,  this  question  was  discussed  at  length.  It  is 
now  proposed  to  consider,  under  appropriate  heads,  points  decided  since 
that  note  was  written. 

Difficulty  in  Defining  What  is  Doe  Pkocess  of  Law.  —  In  the  former 
note  it  was  pointed  out  how  difficult,  if  not  impossible,  it  is  to  frame  a  defi- 
nition of  the  phrases  "law  of  the  land"  and  "  due  process  of  law,"  that  will 
be  accurate,  complete,  and  applicable  in  all  oases. 

Mr.  Justice  Field,  in  delivering  the  opinion  of  the  court  in  the  recent  case 
of  Dentv.  West  Virginia,  129  U.  S.  114,  123,  discussing  this  question,  said: 
"As  we  have  said  on  more  than  one  occasion,  it  may  be  difficult,  if  not  im- 
possible, to  give  to  the  terms  'due  process  of  law '  a  definition  which  will 
embrace  every  permissible  exertion  of  power  affecting  private  rights,  and 
exclude  sucli  as  are  forbidden.  They  come  to  us  from  the  law  of  England, 
from  which  country  our  jurisprudence  is  to  a  great  extent  derived,  and  their 
requirement  was  tliere  designed  to  secure  the  subject  against  the  arbitrary 
action  of  the  crown,  and  place  him  under  the  protection  of  the  law.  They 
were  deemed  to  be  equivalent  to  'the  law'of  the  land.'  In  this  country,  the 
requirement  is  intended  to  have  a  similar  efifect  against  legislative  power; 
that  is,  to  secure  the  citizen  against  any  arbitrary  deprivation  of  hia  rights^ 
whether  relating  to  his  life,  his  liberty,  or  his  property." 

"Due  Pkocess  of  Law"  not  Confined  to  Judicial  Proceedings.  — Due 
process  of  law  does  not  always  mean  judicial  process.  It  is  not  confined  te 
judicial  proceedings,  but  extends  to  every  case  which  may  deprive  the  citi- 
zen of  life,  liberty,  or  property,  whether  the  proceeding  be  judicial,  adminis- 
trative, or  executive  in  its  nature:  Eamea  v.  Savage,  77  Me.  212;  52  Am, 
Rep.  751;  Weinier  v.  Bunhiry,  30  Mich.  201;  Stuart  v.  Palmer,  74  N.  Y.  183. 

Tax  Proceedings  Due  Process  of  Law.  —  Tax  laws  are  laws  of  the 
land,  aud  tax  proceedings,  conducted  under  equal  and  uniform  laws,  are  due 
process  of  law:  Bagley  v.  Castile,  ^2.  Ark.  77;  Davies  v.  City  of  Los  Angeles^ 
8i)  Cal.  37;  Eamea  v.  Savage,  77  Me.  212;  52  Am.  Rep.  751;  Abbott  v.  Linden- 
huwer,  42  Mo.  162;  Matter  of  the  Application  of  McMahon  v.  Palmer,  102 
N.  Y.  176;  55  Am.  Rep.  79(3;  Davidson  v.  New  Orleans,  96  U.  S.  97;  Kelly 
V.  Pittsburgh,  104  U.  S.  78;  Walston  v.  Neviii,  128  U.  S.  578.  Mr.  Justice  Mil- 
ler, in  delivering  the  opinion  of  the  court  in  Davidson  v.  New  Orleans,  96  U.  S. 
104,  said:  "Whenever,  by  the  laws  of  a  state  or  by  state  authority,  a  tax, 
assessment,  servitude,  or  other  burden  is  imposed  upon  property  for  the  pul)- 
lic  use,  whether  it  be  for  the  whole  state  or  of  some  more  limited  portion  of 
the  community,  and  those  laws  provide  for  a  mode  of  confirming  or  contest- 
ing the  charge  thus  imposed,  in  the  ordinary  courts  of  justice,  with  such 
notice  to  the  person  or  such  proceeding  in  regard  to  the  property  as  is  ap- 
propriate to  the  nature  of  the  case,  the  judgment  in  such  proceedings  cannot 
be  said  to  deprive  the  owner  of  his  property  without  due  process  of  law, 

however  obnoxious  it  may  be  to  other  objections It  is  not  possible  to 

hold  that  a  party  has,  without  due  process  of  law,  been  deprived  of  his  prop- 
erty, when,  as  regards  the  issues  affecting  it,  he  has,  by  the  laws  of*  the 
state,  a  fair  trial  in  a  court  of  justice,  according  to  the  modes  of  proceeding^ 
applicable  to  such  a  case." 

And  in  Master  of  Application  of  McMahon  v.  Palmer,  102  N.  Y.  176,  55 
Am.  Rep.  796,  Ruger,  C.  J.,  in  delivering  the  opinion  of  the  court,  saidr 
"  The  proceedings  by  which  taxes  for  governmental  purposes  have  beeo 
assessed,  levied,  aud  collected  from  the  citizen  have  always  been  regarded 
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as  administratire,  and  not  jndicial,  in  their  character,  and  to  constitnte  dne 
process  of  law  within  the  meaning  of  the  constitution.  Such  proceedinsrs 
have,  from  necessity,  been  exercised  by  governments  during  all  times,  by 
summary  methods  of  procedure;  and  to  require  the  deliberation  and  delay 
incidental  to  judicial  proceedings  in  the  exercise  and  enforcement  of  the 
taxing  power  by  the  government  would  seriously  cripple  its  eflBciency,  if  not 
destroy  its  existence.  These  methods  were  in  exercise  and  existence  long 
before  the  adoption  of  the  constitution,  and  have  never  been  supposed  to  be 
aBFected  thereby." 

But  the  enforcement  by  a  state  of  a  tax  levied  under  a  void  law  is  the 
deprivation  of  the  owner  of  his  property  without  due  process  of  law:  Dundee 
Mortgrige  etc.  Co.  v.  School  DvUrict  No.  1,  19  Fed.  Rep.  359.  And  a  law  that 
imposes  an  assessment  for  local  improvements,  witiiout  notice  to,  and  a 
hearing,  or  an  opportunity  to  be  heard,  on  the  part  of  the  owner  of  the 
property  to  be  assessed,  deprives  him  of  his  property  without  due  process  of 
law:  Stuart  v.  Palmer,  74  N.  Y.  183.  A  proceeding  for  the  assessment  of 
property  for  taxes  —  that  is,  the  ascertainment  of  its  value  upon  evidence 
taken  —  is  judicial  in  its  nature.  And  to  make  a  law  authorizing  such  a 
proceeding  valid,  it  must  provide  some  kind  of  notice  and  an  opportunity  to 
be  heard  respecting  it,  before  the  proceeding  becomes  final,  otherwise  it  will 
lack  the  essential  ingredient  of  dne  process  of  law:  County  qf  Santa  Clara  v. 
Southern  Pacifie  R.  R.  Co.,  18  Fed.  Rep.  385. 

Proceedino  by  Information  is  Due  Process  of  Law.  —  A  proceeding 
by  information  in  a  criminal  case,  instead  of  by  indictment  or  presentment 
by  a  grand  jury,  as  known  to  the  common  law  of  England,  is  due  process  of 
law:  Hurtado  v.  California,  110  U.  S.  516;  Kalloch  v.  Superior  Court,  50  Cal. 
229;  Rowan  v.  State,  30  Wis.  129;  contra,  Jones  v.  Robbins,  8  Oray,  329.  In 
the  case  of  Kalloch  v.  Superior  Court,  56  CaL  241,  Morrison,  C.  J.,  who  de- 
livered the  opinion  of  the  court  in  Bank,  said:  "This  proceeding,  as  [it]  is 
regulated  by  the  constitution  and  laws  of  this  state,  is  not  opposed  to  any 
of  the  definitions  given  of  the  phrases  '  due  process  of  law '  and  *  the  law  of 
the  land ';  but,  on  the  contrary,  it  is  a  proceeding  strictly  within  such  defi- 
nitions,  as  much  so  in  every  respect  as  is  a  proceeding  by  indictment.  It 
may  be  questionable  whether  the  proceeding  by  indictment  secures  to  the 
accused  any  superior  rights  and  privileges;  but  certainly  a  prosecution  by 
information  takes  from  him  no  immunity  or  protection  to  which  he  ia  enti- 
tled under  the  law.  But  the  constitution  of  this  state  has  made  provision 
for  this  form  of  prosecution,  and  the  legislature  has  furnished  the  machinery 
to  enforce  it.  In  our  opinion,  the  proceeding  is  a  legal  and  constitutional 
one." 

And  in  the  case  of  ffurtado  v.  Caltfomia^  110  U.  S.  537,  Mr.  Justice  Mat- 
thews, who  delivered  the  opinion  of  the  majority  of  the  court,  after  an  ex- 
tended discussion  of  the  question,  said:  "It  follows  that  any  legal  proceeding 
enforced  by  public  authority,  whether  sanctioned  by  age  and  custom,  or 
newly  devised  in  the  discretion  of  the  legislative  power,  in  furtherance  of 
the  general  public  good,  which  regards  and  preserves  these  principles  of  lib- 
erty and  justice,   must  be  held  to  be  due  process  of  law Tried  by 

these  principles,  we  are  unable  to  say  that  the  substitution  for  a  presentment 
or  indictment  by  a  grand  jury  of  the  proceeding  by  information,  after  exam- 
ination and  commitment  by  a  magistrate,  certifying  to  the  probable  guilt  of 
the  defendant,  with  the  right  on  his  part  to  the  aid  of  counsel,  and  to  the 
cross-examination  of  the  witnesses  produced  for  the  prosecution,  is  not  due 
process  of  law.     It  is,  as  we  have  seen,  an  ancient  proceeding  at  common  law. 
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which  might  include  every  case  of  an  offense  of  less  grade  than  a  felony, 
except  misprision  of  treason;  and  in  every  circumstance  of  its  administra- 
tion, as  authorized  by  the  statute  of  California,  it  carefully  considers  and 
guards  the  substantial  interest  of  the  prisoner.  It  is  merely  a  preliminary 
proceeding,  and  can  result  in  no  final  judgment,  except  aa  the  consequence 
of  a  regular  judicial  trial,  conducted  precisely  as  in  cases  of  indictments." 

PnocKEDiNO  TO  DiSBAR  ATTORNEY  IS  DuE  PROCESS  OF  Law.  —  A  pro- 
ceeding to  strike  an  attorney  from  the  roll  is,  when  instituted  in  a  proper 
case,  due  process  of  law:  Ex  parte  Wall,  107  U.  S.  265. 

Proceeding  to  Abate  Nuisance  is  Due  Process  of  Law.  —  A  pro- 
ceeding in  equity  to  abate  a  nuisance  without  a  trial  by  jury  is  due  process 
of  law:  Statfi  v.  Crawford,  28  Kan.  726;  42  Am.  Rep.  182;  Littleton  v.  FrU», 
65  Iowa,  488;  54  Am.  Rep.  19;  Carleton  v.  Rugg,  149  Mass.  550;  14  Am.  St. 
Rep.  446;  Kansas  v.  Ziebold,  123  U.  S.  623. 

Legislation  General  in  its  Operation  Due  Process  of  Law.  —  Legis- 
lation  is  not  open  to  the  charge  of  depriving  one  of  his  rights  without  due 
process  of  law,  if  it  be  general  in  its  operation  upon  the  subjects  to  wiiich  it 
relates,  and  is  enforceable  in  the  usual  modes  established  in  the  administra- 
tion of  government  with  respect  to  kindred  matters;  that  is,  by  process  or 
proceedings  adapted  to  the  nature  of  the  case:  Dent  v.  West  Virginia,  129 
U.  S.  114:  State  v.  Moore,  104  N.  C.  714;  17  Am.  St.  Rep.  696. 

Statutes  Held  to  Deprive  of  Rights  without  Due  Process  of  Law. 
—  A  statute  which  makes  the  affidavit  of  the  owner  of  stock  killed  or  maimed 
on  a  railroad  track  conclusive  evidence  of  the  amount  of  damages  sustained 
by  the  owner  does  not  provide  due  process  of  law,  and  is  therefore  uncon- 
stitutional: Savannah  etc.  R'y  Co.  v.  Geiger,  21  Fla.  669.  A  statute  which 
makes  the  treasurer's  deed  conclusive  evidence  of  the  regularity  of  all  prior 
tax  proceedings  is  void,  because  it  deprives  the  owner  of  his  property  with- 
out due  process  of  law,  so  far  as  respects  the  essential  prerequisites  for  the 
exercise  of  the  taxing  power:  McCready  v.  Sexton,  29  Iowa,  356. 

A  statute  which  provides  that  the  rates  of  charges  for  passengers  and 
freights  recommended  and  published  by  a  state  railroad  commission  shall  be 
final  and  conclusive  evidence  as  to  what  are  equal  and  reasonable,  and  that 
there  can  be  no  "judicial  inquiry  as  to  the  reasonableness  of  such  rates,  de- 
prives a  railway  company  of  its  property  without  due  process  of  law:  Chicago 
etc.  Ry  Co.  v.  Minnesota,  134  U.  S.  418.  Mr.  Justice  Blatchford,  in  deliver- 
ing the  opinion  of  the  majority  of  the  court  in  this  case,  referring  to  the 
statute,  said:  "It  deprives  the  company  of  its  right  to  a  judicial  investigation 
by  due  process  of  law,  under  the  forms  and  with  the  machinery  provided  by 
the  wisdom  of  successive  ages  for  the  investigation,  judicially,  of  the  truth  of 
a  matter  in  controversy. " 

An  act  which  attempts  to  authorize  an  assessment  apon  lands  alleged  to  be 
benefited  by  an  improvement,  without  giving  the  owner  any  opportunity  to 
be  heard  in  regard  to  the  assessment,  but  which  makes  the  assessment  an 
absolute  lien  upon  the  property,  provides  for  a  summary  sale  thereof  to  pay 
the  assessment,  without  any  suit  or  opportunity  of  defense  to  the  owner,  is 
an  attempt  to  deprive  him  of  his  property  without  due  process  of  law,  and  ia 
unconstitutional  and  void:  Hutson  v.  Woodhridge  Protection  District,  79  Cal. 
90.  A  statute  which  confers  upon  a  tribunal  or  body  quasi  judicial  power  to 
dispose  finally  of  the  property  rights  of  an  individual,  but  fails  to  provide  for 
giving  him  notice,  deprives  him  of  his  property  without  due  process  of  law: 
Kuntz  v.  Sumption,  117  Ind.  1.    A  law  which  authorizes  the  summary  seizure 
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anfl  sile  of  property  in  use  by  a  person  from  whom  a  license  is  doe,  withont 
any  notice  to  the  owner,  without  any  trial,  an  1  without  any  opportunity  to 
be  heard,  is  void,  because  it  attempts  to  authorize  the  taking  of  property 
without  due  process  of  la\/:  C/uiuvin  v.   Valutton,  8  Mont.  451. 

An  act  which  undertakes  to  charge  tlie  owner  of  a  dog  with  the  amount  uf 
damage  done  by  his  dog,  as  fixed  by  the  selectmen  of  the  town,  without  an  op- 
portunity to  the  owner  to  be  heard,  is  unconstitutional,  because  it  attempts 
to  take  his  property  withont  due  process  of  law:  Ecut  Kingston  r.  Towle^  48 
N.  H.  57;  2  Am.  Rep.  174.  A  statute  requiring  a  plank-road  company  to 
remove  its  toll-gate  beyoud  municipal  limits  deprives  the  company  of  its 
property  without  due  process  of  law,  and  is  therefore  invalid:  CUt/  of  Detroit 
T.  Detroit  etc.  P.  R.  Co.,  43  Mich.  140.  An  act  which  provides  that  all  roadi 
which  have  been  open  and  in  common  use  twelve  months  previous  to  its  pai- 
sage  shall  be  public  roads,  and  not  be  changed,  closed,  or  obstructed,  is  in- 
valid, because  it  provides  for  the  taking  of  property  without  due  process  of 
law:  Torrea  v.  Falgoimt,  37  La.  Ann.  497.  A  municipal  ordinance  which 
makes  it  the  duty  of  the  tax  collector  to  put  the  purchaser  at  a  tax  sale  iu 
posr^e-ssion  of  lands  sold  for  taxes,  and  authorizes  the  mayor,  if  necessary,  to 
direct  the  police  to  put  him  in  possession,  and  which  declares  that  the  cer- 
titicate  given  to  such  purchaser  shall  be  evidence  of  a  right  to  the  po^essioa 
uf  the  premises  therein  specified,  and  of  a  right  to  retain  them  until  redeemed 
as  provided  by  the  charter,  and  if  the  property  is  not  redeemed  within  the 
time  prescril>ed  by  the  charter,  shall  operate  as  a  deed  of  conveyance,  vio- 
lates the  constitutional  provision  that  no  person  shall  be  deprived  of  his 
property  but  by  due  process  of  law:  Calhoun  v.  FleicJier,  G3  Ala.  574.  A 
statute  providing  that  no  convict  shall  be  discharged  from  a  state  prison  un- 
til he  has  remained  the  full  term  for  which  he  was  sentenced,  excluding  the 
time  he  may  have  been  in  solitary  confinement  for  any  violation  of  the  rules 
and  regulations  of  the  prison,  deprives  him  of  his  liberty  without  due  process 
of  law,  and  is  therefore  void:  Oroaa  r.  SicCj  71  Me.  241.  An  act  providing 
that  any  person  charged  with  being  an  inebriate,  habitual  or  common  drunk- 
ard, shall  be  arrested  and  brought  before  »  judge  of  a  court  of  record  for 
trial,  and  if  convicted  shall  be  sentenced  to  imprisonment  or  confinement  in 
any  inebriate  or  insane  asylum  for  a  period  not  exceeding  two  years  nor  less 
than  three  months,  provided  some  relative  or  friend  shall  exe.ute  a  bond  of 
cue  thousand  dollars  that  he  will  pay  for  the  support  of  the  inebriate  during 
his  confinement,  violates  the  provision  that  no  person  shall  be  deprived  of  his 
liberty  without  due  proce<«s  of  law:  State  v.  Ryan,  70  Wis.  676.  In  the  case 
of  Burke  v.  Meehanira'  Savings  Bank,  12  R.  I.  nl3,  a  mother  built  houses  upon 
land  belonging  to  her  minor  children.  She  then  procured  the  legi^^lature  to 
pass  au  act  authorizing  her  to  mortgage  the  land  to  pay  for  the  cost  of  build- 
ing the  houses.  Subsequently  the  mortgage  was  foreclosed,  and  it  was  held 
that  the  children  were  deprived  of  their  property  without  due  process  of  law. 
A  person  imprisoned  for  refusing  to  appear  or  testify  before  a  county  attor- 
ney tn  a  proceeding  under  the  Kansas  act  prohibiting  the  manufacture  and 
sale  uf  intoxicating  liquors  is  distrained  of  his  liberty  without  due  process  of 
law:  In  re  Ziebold,  23  Fed.  Rep.  791.  And  the  trial  and  conimitnieiit  of  one 
who  has  already  been  tried  and  acquitted  of  the  same  offense  is  a  deprivation 
of  liberty  without  due  process  of  law:  Ex  parte  Ulrieh,  42  Fed.  Rep.  587. 
And  although  a  law  which  merely  changes  the  remedy  is  not  on  that  account 
unconstitutional,  yet  a  law  which  takes  away  the  right  by  refusing  the  rem- 
edy, except  upon  an  impossible  condition,  deprives  a  party  of  his  property 
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without  <lue  process  of  law,  and  is  therefore  unconstitutional  and  void:  Hn/- 
nolds  V.  Randall,  12  R.  I.  522. 

Statutes  Held  not  to  Deprive  of  Rights  without  Due  Process  of 
Law.  — A  statute  which  provides  that  where  an  injury  is  done  to  a  building 
or  other  property  by  a  fire  cominunicated  by  the  locomotive  of  a  railroad 
company,  without  contributory  negligence  on  the  part  of  the  owner  of  the 
property,  the  company  shall  be  responsible  in  damages,  does  not  provide 
for  the  taking  of  the  company's  property  without  due  process  of  law:  Orissell 
V.  ffousatonic  R.  R.  Co.,  64  Conn.  447.  An  act  requiring  every  railroad  cor- 
poration in  the  state  to  erect  and  maintain  fences  and  cattle-guards  on  the 
sides  of  its  road,  and  if  it  does  not,  making  it  liable  in  double  the  amount  of 
the  damages  occasioned  thereby,  and  done  by  its  agents,  cars,  or  engines,  to 
cattle  or  other  animals  on  its  road,  does  not  deprive  the  railroad  company  of 
its  property  without  due  process  of  law:  Missouri  Pac.  R'y  Co.  v.  Humes,  115 
U.  S.  512.  Nor  does  a  statute  providing  that  every  railroad  company  organ- 
ized or  doing  business  in  the  state  shall  be  liable  for  all  damages  done  to  any 
employee  of  such  company  in  consequence  of  any  negligence  of  its  agents,  or 
by  any  mismanagement  of  its  engineers  or  other  employees,  to  any  persoii 
sustaining  such  damages:  Missouri  Pac.  R'y  Co.  v.  Mackey,  127  U.  S.  205. 
An  act  requiring  railroad  engineers  to  be  examined  and  licensed  by  a  board 
appointed  by  the  governor  of  the  state,  and  making  it  a  misdemeanor  for  any 
engineer  to  operate  an  engine  on  any  railroad  without  having  been  examined 
and  duly  licensed,  does  not  deprive  the  citizen  of  any  natural  right  without 
due  process  of  law:  McDonald  v.  State,  81  Ala.  279;  60  Am.  Rep.  158.  An  act 
fixing  a  maximum  charge  for  elevating,  receiving,  weighing,  and  discharging 
grain  by  floating  and  stationary  elevators  and  warehouses  doss  not  deprive 
the  owners  of  such  elevators  and  warehouses  of  their  property  without  dua 
process  of  law:  Matter  of  Annan,  50  Hun,  413;  People  v.  Badd,  117  N.  Y.  1 ; 
15  Am.  St.  Rep.  460.  A  statute  authorizing  a  board  of  health  to  slaughter 
horses  aflfected  with  glanders  does  not  deprive  the  owners  of  such  horses  of 
their  property  without  due  process  of  law:  Newark  etc  R'y  Co.  v.  Hunt,  50 
N.  J .  L.  308.  A  statute  providing  for  the  execution  by  electricity  of  persona 
convicted  of  capital  crimes  does  not  deprive  the  convict  of  life  without  due 
process  of  law:  In  re  Kemmler,  136  U.  S.  436.  Mr.  Chief  Justice  Fuller,  who 
delivered  the  opinion  of  the  court  in  that  case,  discussing  the  que;ition 
whether  the  act  was  in  conflict  with  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States,  said:  "As  due  process  of  law  in  the  Fifth 
Amendment  referred  to  that  law  of  the  land  which  derives  its  authority  from 
the  legislative  powers  conferred  on  Congress  by  the  constitution  of  the  United 
States,  exercised  within  the  limits  therein  prescribed,  and  interpreted  acconl- 
iog  to  the  principles  of  the  common  law,  so  in  the  Fourteenth  Amendment, 
the  same  words  refer  to  that  law  of  the  land  in  each  state  which  derives  it» 
authority  from  the  inherent  and  reserved  powers  of  the  state,  exerted  withia 
the  limits  of  those  fundamental  principles  of  liberty  and  justice  which  lie  at 
the  base  of  all  our  civil  and  political  institutions." 

A  statute  prohibiting  the  manufacture  and  sale  of  intoxicating  liquors 
within  a  state  does  not  deprive  persons  of  property  without  due  process  of  law: 
Mugler  v.  Kansas,  123  U.  S.  623.  But  in  Matter  of  Application  of  Jacobs,  93 
N.  Y.  98,  50  Am.  Rep.  636,  it  was  held  that  a  statute  making  it  a  misile- 
meanor  to  manufacture  cigars  in  cities  of  more  than  five  hundred  thousand 
inhabitants,  in  |iny  tenement-house  occupied  by  more  than  three  families,  ex- 
cept on  the  first  floor  of  houses  in  which  there  is  a  store  for  the  sale  of  cigars 
and  tobacco,  was  unconstitutional,  because  it  deprived  the  citizen  of  his  prop- 
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erty  without  dne  process  of  law.  A  statnte  anthnrizing  any  person  to  erect 
and  maintain  on  his  own  land  a  water-mill  and  mill-dam  upon  and  across  any 
stream  not  navigable,  paying  to  the  owners  of  lands  flowed  damages  assessed 
in  a  judicial  proceeding,  does  not  deprive  such  owners  of  their  property  with- 
out  due  process  of  law:  Head  v.  Amoskecuj  M/g.  Co.,  1 13  U.  S.  9.  A  statute 
authorizing  the  levying  of  an  assessment  for  draining  low  or  marshy  lands 
does  not  deprive  of  property  without  due  process  of  law:  Wurta  v.  Hoarjland, 
114  U.  S.  606.  Nor  does  a  statute  clothing  fence-viewers  with  jurisdiction 
to  decide  as  to  the  sufficiency  of  a  hedge,  and  to  determine  its  value:  Mc' 
Keevcr  v.  Jenhs,  59  Iowa,  300;  nor  a  statute  authorizing  summary  pruce^ 
against  delinquent  tax  collectors  and  their  sureties:  Welnver  v.  Bunf/ur;/,  30 
Mich.  201.  A  statute  authorizing  suits  to  be  brought  in  the  name  of  the 
state,  on  the  written  direction  of  the  governor  to  the  attorney,  without  giv- 
ing bond  or  security  or  causing  affidavit  to  be  made,  though  the  same  may 
be  required  in  actions  between  private  citizens,  does  not  dispense  with  due 
process  of  law:  Ex  parte  Maalonahl,  76  Ala.  603.  An  act  authorizing  a 
special  administrator  having  charge  of  an  estate  pending  a  contest  as  to  the 
validity  of  a  will  to  have  a  final  settlement  of  his  accounts  conclusive 
against  the  distributees,  without  giving  notice  to  them,  is  not  nnconstitu- 
tii'Ual,  or  open  to  the  objection  that  it  deprives  of  property  without  due 
process  of  law.  Such  administrator  is  answerable  to  the  executor  who 
represents  all  the  parties  interested:  Robarda  v.  Lamb,  121  U.  S.  58.  A 
statute  the  effect  of  which  is  to  deny  to  a  municipal  corporation  the  right  to 
impose  taxes  to  such  an  extent  as  to  make  it  impossible  to  pay  a  judgment 
recovered  against  it  for  injuries  done  by  a  mob  is  not  depriving  the  owner 
of  a  judgment  of  his  property  without  due  process  of  law:  Louisiana  v. 
Mayor  etc  qf  New  Orleans,  109  U.  S.  285. 

In  Freeland  v.  WUliawa,  131  U.  S.  405,  it  was  held  that  a  bill  in  equity  to 
invalidate  a  judgment  obtained  against  the  defendant  for  a  tort  committed 
under  military  authority,  in  accordance  with  the  usages  of  civilized  warfare 
and  as  an  act  of  public  war,  and  also  to  enjoin  its  enforcement,  is  dae  process 
of  law. 

A  perusal  of  the  foregoing  casAS  will  assist  in  determining  the  question. 
What  is  dae  process  of  law? 
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[44   MiNNBSOTA,   124.] 

Klkftomakia  b  mot  Grocmd  roB  Annulment  op  Marriaok,  where  the 
party  afflicted  by  it  is  otherwise  sane,  and  his  or  her  mind  is  not  so 
affected  by  this  peculiar  propensity  as  to  be  incapable  of  understanding 
or  assenting  to  the  marriage  contract.  A  marriage  contract  will  not  be 
decreed  void  on  the  ground  of  the  insanity  of  one  of  the  parties  unless 
there  was,  at  the  time  of  the  marriage,  such  a  want  of  understanding  in 
such  party  as  to  render  him  or  her  incapable  of  assenting  to  the  contract. 

COKCEALHKNT    OF    DEFECTS   OF    CHARACTER   NOT     GENERALLY     GrOCND     FOB 

Avoiding  Marriage.  —  Although  a  contract  of  marriage  may  be 
avoided  when  brought  about  by  artifice  and  fraudulent  practices,  con- 
cealment or  deception  by  one  of  the  parties,  in  respect  to  traits  or  defects 
of  character,  habits,  temper,  reputation,  bodily  health,  and  the  like,  is 
Uot,  generally  speaking,  sufficient  ground  for  avoiding  a  marriage. 
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Action  to  annul  a  marriage.     The  opinion  states  the  case. 
J.  M.  Shaw  and  J.  R.  Corrigan,  for  the  appellant. 

Vanderburgh,  J.  The  statute  in  relation  to  divorces  (Gen> 
Stats.  1878,  c.  62,  sec.  2)  provides  that  *'  when  either  of  the^ 
parties,  ....  for  want  of  age  or  understanding,  is  incapable- 
of  assenting  thereto,  ....  the  marriage  shall  be  void  fron> 
the  time  its  nullity  is  declared  by  a  court  of  competent  au- 
thority." Certain  limitations  are  imposed  by  sections  4  and 
5,  as  follows:  — 

"  Sec.  4.  Nor  shall  the  marriage  of  any  insane  person  be 
adjudged  void  after  his  restoration  to  reason,  if  it  appears  that 
the  parties  freely  cohabited  together  as  husband  and  wife  after 
such  insane  person  was  restored  to  a  sound  mind." 

"  Sec.  5.  No  marriage  shall  be  adjudged  a  nullity  at  the  suit 
of  the  party  capable  of  contracting,  on  the  ground  that  the  other 
party  was  ....  insane,  if  such  ....  insanity  was  known  to 
tlie  party  capable  of  contracting,  at  the  time  of  such  marriage."' 

There  are  no  other  provisions  on  the  subject  of  insanity,  and 
no  form  of  insanity  or  insane  delusion  is  included  in  the  list 
of  causes  for  divorce;  and  insanity  arising  subsequent  to  th& 
marriage  affords  no  ground  for  divorce.  The  section  first 
quoted  is  simply  declarator}'  of  the  common  law.  There  must 
have  been,  at  the  time  of  the  marriage,  such  want  of  under- 
standing as  to  render  the  party  incapable  of  assenting  to  tho 
contract  of  marriage.  The  plaintiff  applies  for  a  decree  of  nul- 
lity on  the  ground  of  his  wife's  insanity  at  the  time  of  hi» 
marriage,  of  which  he  claims  to  have  then  had  no  knowledge. 
The  particular  form  of  insanity  alleged  was  a  morbid  pro- 
pensity on  the  part  of  the  wife  to  steal,  commonly  denomi- 
nated "kleptomania."  It  was  not  proved,  nor  is  it  found  by 
the  court,  that  she  was  not  otherwise  sane,  or  that  her  mind 
was  so  affected  by  this  peculiar  propensity  as  to  be  incapable 
of  understanding  or  assenting  to  the  marriage  contract. 
Whether  the  subjection  of  the  will  to  some  vice  or  uncontroll- 
able impulse,  appetite,  passion,  or  propensity  be  attributed  to- 
disease,  and  be  considered  a  species  of  insanity,  or  not,  yet 
as  long  as  the  understanding  and  reason  remain  so  far  unaf- 
fected and  unclouded  that  the  afflicted  person  is  cognizant  of 
the  nature  and  obligations  of  a  contract  entered  into  by  hin» 
or  her  with  another,  the  case  is  not  one  authorizing  a  decree- 
avoiding  the  contract.  Any  other  rule  would  open  the  door 
to  great  abuses:  Anonymous,  4  Pick.  32;  St.  George  v.  Bidde- 
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Sord,  76  Me.  593;  Durham  v.  Durham,  L.  R.  10  P.  D.  80.  For 
a  discussion  upon  the  characteristics  of  the  peculiar  infirmity 
to  which  the  defendant  here  is  alleged  to  be  subject,  see  1 
Wharton  and  Stille's  Med.  Jur.,  4th  ed.,  sees.  591,  595.  The 
cases  are  numerous  in  which  contracts  and  wills  have  been 
upheld  by  the  courts,  though  the  party  executing  the  same  is 
subject  to  some  peculiar  form  of  insanity,  so  called,  or  is  labor- 
ing under  certain  insane  delusions:  In  re  Blakely*8  Will^  48 
Wis.  294;  Jenkins  v.  Morns,  L.  R.  14  Ch.  Div.  674;  11  Am.  & 
Eng.  Ency.  of  Law,  111,  and  cases. 

•  2.  The  defendant  is  found  to  have  been  subject  to  this  in- 
firmity at  the  time  of  her  marriage  with  plaintiflF,  iu  1882,  but 
it  was  concealed  and  kept  secret  from  the  plaintiff  by  her  and 
her  relatives,  and  was  not  discovered  by  him  until  1888.  As 
before  suggested,  if  it  had  developed  after  the  marriage,  the 
plaintiff  would  not  have  been  entitled  to  judicial  relief,  though 
the  consequences  might  have  been  equally  serious  to  him. 
But  the  plaintiff  contends  that  such  concealment  constituted 
a  case  of  fraud,  such  that  the  court  should  declare  the  con- 
tract of  marriage  void  on  that  ground.  Where  one  is  induced, 
by  deception  or  stratagem,  to  marry  a  person  who  is  under 
legal  disability,  physical  or  mental,  the  fraud  is  an  additional 
reason  why  the  unlawful  contract  should  be  annulled.  And 
80  deception  as  to  the  identity  of  a  person,  artful  practices  and 
devices,  used  to  entrap  young,  inexperienced,  or  feeble-minded 
persons  into  the  marriage  contract,  especially  when  employed 
or  resorted  to  by  those  occupying  confidential  relations  to 
them,  and  where  the  contract  is  not  subsequently  ratified,  are 
proper  cases  for  the  consideration  of  the  court.  But,  gener- 
ally speaking,  concealment  or  deception  by  one  of  the  parties 
in  respect  to  traits  or  defects  of  character,  habits,  temper,  repu- 
tation, bodily  health,  and  the  like,  is  not  sufiicient  ground  for 
avoiding  a  marriage.  The  parties  must  take  the  burden  of 
informing  themselves,  by  acquaintance  and  satisfactory  in- 
quiry, before  entering  into  a  contract  of  the  first  importance 
to  themselves  and  to  society  in  general:  Reynolds  v.  Reynolds, 
3  Allen,  605;  Leavitt  v.  Leavitt,  13  Mich.  452;  1  Cooley's  Bla. 
Com.  439,  and  notes.  The  facts  found  do  not  present  a  casft 
warranting  the  relief  asked. 
Judgment  aflSrmed. 

Marriaos  ahd  Divorcb.  —  For  the  law  relating  to  marriages  of  insane 
persons,  idiots,  etc.,  see  note  to  Oatlmigs  v.   Williams,  44  Am.   Dec.  55,  5G. 
Mental  unsoundness,  to  avoid  a  contract  of  marriage,  most  be  sufficient  in 
AM.  ST.  Kef.,  Vou  XX.  —36 
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degree,  as  ic  is  not  every  unsoundness  of  mind  that  will  avoid  the  coatract: 
Cole  V.  Cole,  5  Sneed,  57;  70  Am.  Dec.  275.  Neither  occasional  paroxysms 
nor  hereditary  insanity  before  marriage,  unknown  to  complainant,  is  a  good 
ground  for  divorce:  Uamaker  v.  Hamaker,  18  111.  137;  65  Am.  Dec.  705,  and 
note  708-726,  upon  the  statutory  grounds  for  a  divorce  iu  the  vaiiuu^  mUlcj 
and  territories. 


Napa  Valley  Wine  Co.  v.  Boston  Block  Co. 

[44  Minnesota,  130.] 
Injcnciion  not  Granted  to  Restrain  Violation  of  Contract  to  Which 
Defendant  is  neither  Partt  nor  Privy.  —  Where  the  owner  of  a 
block  leases  a  portion  thereof  to  a  lessee,  with  an  agreement  not  to  let 
any  other  portion  of  the  block  for  the  same  purpose,  such  lessee  will 
not  be  entitled  to  an  injunction  to  restrain  subsequent  lessees  of  other 
portions  of  the  block  from  the  enjoyment  of  their  lease,  they  being 
neither  parties  nor  privies  to  the  former  contract. 

Action  for  an  injunction.    The  opinion  states  the  case. 
J.  L,  Dobbin,  for  the  appellant. 
E.  C.  Chatjield,  for  the  respondent. 

Dickinson,  J.  This  is  an  appeal  by  the  plaintiff  from  a 
judgment  rendered  for  the  defendant  upon  the  pleadings. 
The  purpose  of  the  action  is  to  have  the  defendants  enjoined 
from  selling  intoxicating  liquors  in  a  building  called  the  "Bos- 
ton Block,"  in  the  city  of  Minneapolis.  Only  the  sufficiency 
of  the  complaint  to  entitle  the  plaintiff  to  such  relief  is  to  be 
considered.  The  following  is,  in  substance,  the  case  presented 
by  the  complaint: — 

Prior  to  September,  1887,  one  Whitten  was  the  owner  of  the 
Boston  Block,  and  of  a  building  contiguous  thereto,  designated 
as  "  Number  308  Hennepin  Avenue."  Through  his  agent  he 
entered  into  negotiations  with  Scrimgeour  and  Gross,  copart- 
ners engaged  in  the  business  of  selling  wines  and  liquors,  for 
leasing  to  them  the  building  No.  308,  for  the  purposes  of  their 
business.  A  lease  was  formally  executed  July  12, 1887,  for  the 
term  of  three  years  from  the  first  day  of  August  following. 
In  the  course  of  the  negotiations  for  the  lease,  Scrimgeour  and 
Gross,  by  letter  to  Whitten's  agent,  proposed,  as  a  condition  of 
the  lease,  that  the  lessor  should  not  rent  any  part  of  the  Bos- 
ton Block  for  the  sale  of  intoxicating  liquors.  An  answer  was 
returned,  also  by  letter,  the  import  of  which  may  be  deemed 
to  be  an  acceptance  of  that  condition.  At  the  time  of  the 
executing  of  the  lease,  these  letters  were,  by  the  agreement  of 
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the  parties,  attached  to  one  of  the  copies  of  the  lease,  which 
^as  executed  in  duplicate,  as  a  part  thereof.  In  September, 
1887,  Whitten  sold  the  Boston  Block  and  the  adjoining  build- 
ing, No.  308,  to  this  defendant,  the  Boston  Block  Company, 
41  corporation,  and  the  latter  has  since  regularly  collected 
the  rent  accruing  under  the  lease.  In  May,  1888,  the  lessees 
■of  the  building  No.  308  assigned  to  this  plaintiff,  a  corpora- 
tion, which  has  since  then  continued  to  carry  on  the  business 
of  the  original  lessees.  In  April,  1889,  the  Boston  Block 
•Company,  having  notice  of  the  condition  above  referred  to, 
leased  the  basement  of  the  Boston  Block  to  the  defendants 
the  Gerraania  Brewing  Company  and  Peter  Zahnen,  to  be  used 
for  the  sale  of  intoxicating  liquors,  and  the  premises  have  ever 
«ince  been  used  for  that  purpose. 

The  relief  sought  necessarily  involves  the  restraining  of  the 
•defendants  the  Germania  Brewing  Company  and  Peter  Zuh- 
«en  from  using  the  premises  held  by  them  in  the  Boston 
Block,  under  the  lease  from  the  Boston  Block  Company,  for 
the  sale  of  intoxicating  liquors.  A  sufficient  reason  why  those 
defendants  should  not  be  enjoined  from  this  lawful  use  of  the 
leased  premised  is  the  fact  that  they  were  not  legally  afl'ticled 
by  the  contract  stated  in  the  complaint  to  have  been  mndo 
between  the  plaintiff's  assignors  and  Whitten.  Tliey  were 
not  parties  nor  privies  in  respect  to  that  contract.  Even  if 
their  lessors  had  become  legally  obligated  by  contract  with 
other  parties  not  to  let  those  premises  for  such  purposes,  that 
■did  not  concern  the  defendants  the  brewing  company  and 
Zahnen.  The  alleged  agreement  of  the  lessor,  in  connection 
with  the  lease  of  the  building  No.  308,  not  to  let  the  other 
premises  for  a  like  purpose,  did  not  charge  the  estate,  the  Bos- 
ton Block,  with  that  restriction  in  respect  to  its  use  so  as  ta 
^affect  the  rights  of  lessees  of  the  latter  premises. 

Judgment  affirmed.  

iNJDNcnoN,  WHEN  PROPER.  — An  injunction  will  lie  at  the  reqaeat  of  a 
lessee  who  claims  the  exclusive  right  to  carry  on  a  particular  business  upon 
^he  leased  premises,  to  restrain  another  lessee,  having  notice  of  complainant's 
right,  from  so  using  his  own  rented  premises  as  wrongfully  to  diatorb  sucb 
right:  Cktg  r.  Pouxll,  85  AU.  638;  7  Am.  St.  Sep.  7a 
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Peterson  v,  Homan. 

144  Minnesota,  1G6.] 
Word  "AoKja""  or  "Trustke,"  Affixed  to  Namk  of  Partt  to  Cox- 
TRAcrr,  Prima  Facik  Descriptive  only.  —  Where  a  person  signs  a  con- 
tract, affixing  to  his  name  the  word  "agent,"  "trustee,"  or  the  like^ 
he  is  prima  /acie  individually  liable.  In  order  to  show  that  he  con- 
tracted in  a  representative  capacity,  he  must  prove  ^e  existence  of  that- 
capacity. 

Action  on  a  guaranty  of  payment  of  a  note.  The  opiniom 
elates  the  case. 

James  A.  Kellogg^  for  the  appellant. 

Christensen  and  TutUe^  for  the  respondent. 

GiLFiLLAN,  C.  J.  Action  on  a  guaranty  of  payment  of  a» 
note  expressed  to  be  "for  value  received,"  and  signed  by  de- 
fendant "J.  S.  Homan,  trustee  for  Samuel  De  Haven."  The- 
answer  alleged  that  there  was  no  consideration  for  the  guar- 
anty, and  that  it  was  signed  upon  the  express  agreement  tliat 
defendant  should  not  be  personally  liable  on  it,  but  that  he 
should  be  liable  only  as  trustee  of  De  Haven,  under  a  deed  of 
trust  described  in  the  answer.  The  reply  alleges  that  thfr 
guaranty  was  executed  in  consideration  that  plaintiflF  released- 
his  right  to  a  mechanic's  lien  on  real  estate  in  which  defend- 
ant had  an  interest,  denies  any  agreement  that  defendant- 
should  be  liable  only  as  trustee,  and  alleges  that  he  was  to  be 
liable  personally.  The  issues  were  thus  narrowed  down  to- 
these:  Was  the  guaranty  executed  in  consideration  of  plain- 
tiff executing  the  release?  And  did  the  defendant  execute  it 
in  his  individual  capacity,  or  in  his  capacity  as  trustee  under 
the  deed  of  trust?  On  the  trial  the  release  was  proved,  and 
from  the  defendant's  own  testimony,  given  with  evident  re- 
luctance and  effort  to  evade,  it  was  manifest  that  the  guar- 
anty and  release,  though  not  executed  contemporaneously, 
were  executed  each  in  consideration  of  the  other.  Of  course 
that  showed  a  valid  consideration  for  the  guaranty. 

It  was  held  in  Pratt  v.  Beaupre,  13  Minn.  177  (187),  that 
where  words,  such  as  "agent,"  "trustee,"  or  the  like,  are  affixed 
to  the  name  of  a  party  to  a  contract,  which  may  be  either  de- 
scriptive of  the  person  or  indicative  of  the  character  in  wliicb 
he  contracts,  they  are  prima  facie  descriptive  only,  but  that  it 
may  be  shown  by  extrinsic  evidence  that  they  were  under- 
Btood  as  determining  the  character  in  which  he  contracted. 
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The  rule  has  been  followed  in  Bingham  v.  Stewart,  14  Minn. 
153  (214),  and  Deering  v.  Thorn,  29  Minn.  120.  It  was  also 
■decided  in  Pratt  v.  Benupre,  13  Minn.  177  (187),  that  whea 
the  word  "agent"  is  affixed  to  the  party's  name,  in  order  to 
«how  that  he  contracted  as  agent,  he  must  prove  the  fact  of 
agency.  In  other  words,  in  order  to  show  that  he  contracted 
in  a  representative  capacity,  he  must  first  prove  the  existence 
of  that  capacity.  The  reason  for  that  is  apparent.  The  evi- 
dence is  admitted,  not  to  defeat  the  contract,  but  to  show  who 
is  liable  upon  it,  —  whose  contract  it  is. 

The  defendant  oflFered  in  evidence  the  deed  of  trust  de- 
scribed in  his  answer,  and  on  objection  by  plaintiff,  it  was  ex- 
cluded. Had  it  been  admitted,  it  would  not  have  established 
defendant's  character  as  trustee,  so  far  as  in  any  way  affected 
the  note  guaranteed  by  him,  nor  authority  in  him  to  pay  or 
guarantee  the  note.  The  trust  deed  authorized  him  to  collect 
the  rents  of  a  certain  building,  and  apply  them  to  pay  certain 
persons  named  (the  plaintiff  not  being  among  them)  the 
amounts  of  certain  notes  described,  that  here  in  controversy 
not  being  among  them.  It  was  properly  excluded.  And 
his  capacity  as  trustee  not  being  shown,  defendant  was  liable 
•on  the  guaranty. 

We  do  not  deem  it  necessary  to  refer  in  detail  to  the  many 
assignments  of  error.  If  in  any  of  the  rulings  upon  which 
they  are  founded  there  was  technical  error,  it  could  not  have 
affected  the  result 

Order  affirmed.  

AOENCT  —  lilXBHilTT  OT  AOEKT  ON  A  CoiITRACT  SlONKD  BT  HiM  AM 
AozNT.  —  An  agent  is  personally  liable  npon  a  contract  signed  in  his  own 
name,  notwithstanding  the  fact  that  he  affixes  thereto  the  designation 
"agent":  Hobson  v.  HasseU,  76  Cal.  203;  9  Am.  St.  Rep.  193,  and  note.  See 
also  Tarverv.  OarUngton,  27  S.  C.  107;  13  Am.  St.  Rep.  628,  and  note  63!, 
632.  as  to  the  efiFect  of  the  word  "agent"  affixed  to  a  signature.  An  execu- 
tor, trastee,  or  agent  who  contracts  in  his  own  name,  adding  thereto  the 
^ord  "executor,"  "trustee,"  or  "agent,"  is  personally  liable  on  the  con- 
-tract,  the  word  added  being  merely  deseriptio  pa'sonoe:  Carr  v.  Branck,  85 
Va.6OT. 


666  National  Bank  of  Commerce  v.  R.  R.  Co.     [Minn» 

National  Bank  op  Commerce  v.  Chicago,  Bur^ 

LINQTON,  AND     NORTHERN     K.     R.     Co.       SaME    V^ 

Wisconsin  Central  Co.  Chicago,  Burlington,. 
AND  Northern  R.  R.  Co.  v.  L.  T.  Sowlb  Ele- 
vator Co.     Wisconsin  Central  Co.  v.  Same. 

[44  Minnesota,  224.] 

Check  on  Bank  is  not  Payment,  but  is  only  so  when  the  cagh  is  receivedl 
on  it;  aad  there  is  no  presumption  that  a  creditor  takes  a  check  in  pay- 
ment arising  from  the  mere  fact  that  he  accepts  it  from  his  debtor. 

Right  op  Seller  Paid  by  Check  to  Retake  Goods  Sold  for  Cash- 
when  Check  is  Dishonored.  —  Where  goods  are  sold  for  cash  on  de- 
livery, and  payment  is  made  by  the  purchaser  by  check  on  his  banker, 
such  payment  is  only  conditional,  and  the  delivery  of  the  goods,  also,  is- 
only  conditional;  and  if  the  check  on  due  presentment  is  dishonored^ 
the  vendor  may  retake  the  goods,  even  from  an  innocent  subvenJee  for 
value,  unless  the  original  vendor  haa  been  guilty  of  such  fraud  or  lache»- 
as  will  create  an  equitable  estoppel  against  him. 

Defense  that  Goods  were  Taken  itroh  Carrier  by  True  Owner.  — 
In  an  action  against  a  carrier  for  the  non-delivery  of  goods,  it  is  a  good! 
defease,  even  against  an  innocent  indorsee  of  the  bill  of  lading,  that  the- 
property  was  taken  from  his  possession  by  one  having  a  paramount  title. 

Bill  of  Lading  Issued  by  Carrier  for  Goods  not  Received  does  not 
E.ST0P.  — A  bill  of  lading  issued  by  a  station  or  shipping  agent  of  a  rail- 
road company  or  other  common  carrier,  without  receiving  the  goods 
named  in  it  for  transportation,  imposes  no  liability  upon  the  carrier,  even 
to  an  innocent  consignee  or  indorsee  for  value,  and  the  carrier  is  not 
estopped  by  the  statements  in  such  bill  from  showing  that  no  good» 
were  in  fact  received  for  transportation. 

Minnesota  Statute  Making  Bills  of  Lading  Neootiablb  does  not  put 
them  on  the  footing  of  bills  of  exchange,  but  merely  makes  the  transfer 
and  delivery  of  these  symbols  of  property,  in  the  mode  therein  pre- 
scribed, equivalent,  for  certain  purposes,  to  an  actual  transfer  and  deliv- 
ery of  the  property  itself. 

The  opinion  states  the  facta. 
Young  and  Lightner^  for  the  Chicago  etc.  R.  R.  Co. 
Lusk  and  Bunn,  for  the  Wisconsin  Central  Company. 
Jackson  and  Atwater,  for  the  National  Bank  of  Commerce. 
Hart  and  Brewery  for  the  L.  T.  Sowle  Elevator  Company. 

Mitchell,  J.  All  of  these  actions  grew  out  of  the  same- 
transaction,  and  involve  the  same  state  of  facts.  They  were^ 
all  determined  in  the  court  below  upon  the  same  point,  viz.,. 
the  delivery  by  the  defendant  elevator  company,  as  vendor,  to 
Moak  &  Co.,  as  vendees,  of  certain  wheat,  the  value  of  whicb 
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IB  the  subject  of  the  actions.  All  four  appeals  may  therefore 
for  convenience  be  considered  together. 

The  first  and  main  question  to  be  considered  is,  whether 
there  had  been  such  a  deliver}'  of  the  wheat  in  question  by 
the  elevator  company  to  Moak  &  Co.  as  to  pass  the  title 
absolutely  to  the  latter.  The  undisputed  facts  are  substan- 
tially these:  The  defendant  elevator  company,  which  appears 
to  have  been  in  the  business  of  buying,  selling,  and  shipping 
grain,  owned  and  operated  a  grain-elevator  in  Minneapolis. 
Tliere  were  three  tracks  from  the  Manitoba  railroad  to  this 
elevator,  designed  for  the  use  of  the  elevator  company  in  its 
business.  One  of  these  ran  through  the  elevator,  and  was  on 
the  ground  of  the  elevator  company.  The  other  two,  outside 
the  elevator,  belonged  to  the  Manitoba  company,  which  acted 
as  agent  of  the  other  railway  companies  in  switching  all  their 
cars  to  and  from  the  elevator,  for  which  they  charged  a  cer- 
tain sum  per  car.  The  same  person,  one  Dudgeon,  acted  as 
the  agent  of  all  three  railway  companies.  The  two  outside 
tracks  referred  to  were  used  exclusively  for  the  business  of  the 
elevator,  unless  some  special  emergency  temporarily  required 
some  other  use.  The  usual  and  invariable  course  of  business 
between  the  elevator  company  and  the  railway  companies,  as 
to  all  cars  loaded  out  of  the  elevator  and  placed  on  these 
tracks,  had  been  for  the  elevator  company  to  "  card  "  the  cars 
and  give  the  railway  agent  the  "switch  bills"  or  "shipping 
orders,"  and  without  such  switching  orders  from  the  elevator 
company  the  agent  never  removed  the  cars  from  the  Alanitoba 
tracks.  This  had  been  the  course  of  business  as  to  all  sliip- 
ments  by  the  elevator  company  for  Moak  &  Co.,  the  former 
giving  the  railway  agent  a  "switch  bill,"  after  Moak  &  Co.  had 
paid  for  the  grain.  The  elevator  compan^^tohad  made  certain 
executory  contracts  with  Moak  &  Co.  for  the  sale  of  large 
quantities  of  wheat  of  a  specified  grade.  By  the  express 
terms  of  these  contracts,  the  sales  were  to  be  for  cash  on  de- 
livery of  the  wheat  free  on  board  the  cars  at  the  elevator. 
Large  deliveries  had  already  been  made  on  these  contracts,  in 
all  of  which  the  terms  concerning  cash  payment  on  delivery 
had  been  strictly  insisted  upon  and  enforced. 

On  the  occasion  now  under  consideration,  Moak  &  Co.  no- 
tified the  elevator  company  that  they  desired  to  ship  four  cars 
of  the  wheat  contracted  for,  —  two  by  each  of  the  railway 
companies,  parties  to  these  actions.  Thereupon  the  elevator 
company  ordered  the  four  cars  —  two  of  each  company  —  to 
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be  switched  into  its  elevator,  and  there  loaded  them  with 
wheat  of  the  specified  grade  (which  was  weighed  and  in- 
spected by  the  state  officers),  and  then  caused  them  to  be 
moved  by  a  Manitoba  switch-engine  out  from  the  elevator,  and 
onto  one  of  the  tracks  devoted  to  the  use  of  the  elevator  busi- 
ness, and  there  left  them  standing.  This  loading  was  fin- 
ished on  September  14th,  and  on  the  same  day  the  elevator 
company  sent  written  notice  to  Moak  &  Co.  that  they  had 
loaded  the  cars  on  their  account,  giving  the  number  of  each 
car  and  the  weight  and  grade  of  its  contents 

Nothing  further  appears  to  have  been  done  until  September 
17th,  when  the  elevator  company  sent  a  bill  of  the  wheat  to 
Moak  &  Co.,  who  gave  a  check  for  the  amount  on  their  bank, 
whereupon  the  elevator  company  receipted  the  bill,  and  de- 
livered it  to  Moak  &  Co.  On  the  same  day,  Moak  &  Co,  gave 
shipping  orders  to  the  railway  agent,  and  obtained  from  him 
bills  of  lading  of  the  wheat,  naming  themselves  as  consignors, 
and  certain  parties  in  Wisconsin  and  Illinois  as  consignees, 
and  immediately,  or  at  least  the  same  day,  drew  their  drafts 
on  the  consignees,  which  they  sold  to  the  plaintiflT  bank  for 
value,  with  the  bills  of  lading  attached  as  security.  These 
drafts  were  duly  presented,  but  never  paid.  The  elevator 
company  never  "carded  "  the  cars,  or  gave  the  railway  agent 
any  "  switch  bill "  or  "  shipping  orders."  The  judge  who  tried 
the  bank  cases  finds  that  Moak  &  Co.  obtained  the  bills  of 
lading  from  the  railway  companies  upon  presentation  of  the 
receipted  bill  of  the  wheat  from  the  elevator  company;  but 
this  is  unsupported  by  evidence,  as  there  is  not  a  particle  of 
testimony  that  the  railway  agent  ever  saw  or  knew  of  the  ex- 
istence of  this  receipted  bill.  So  far  as  the  railway  companies 
were  concerned,  the  first  time  Moak  &  Co.  ever  appeared  in 
connection  with  this  wheat  was  when  they  applied  for  and 
received  the  bills  of  lading.  Why,  or  under  what  circum- 
stances, the  railway  agent  took  shipping  orders  from  Moak  & 
Co.,  instead  of  from  the  elevator  company,  in  accordance  with 
the  usual  course  of  business,  is  left  wholly  unexplained.  On 
the  same  day  (September  17th)  on  which  the  elevator  con)- 
pany  received  the  check  from  Moak  &  Co.  it  deposited  it  with 
its  banker.  This  check,  according  to  the  usual  course  of  busi- 
ness, passed  through  the  clearing-house,  and  on  the  18th, 
near  noon,  was  presented  at  Moak  &  Co.'s  bank  for  payment, 
which  was  refused  for  want  of  funds.  It  appears  that  on  the 
17th,  Moak  &  Co.  had  in  bank  sufficient  funds  to  pay  the 
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<;heck,  but  that  they  had  drawn  them  out  on  the  morning  or 
forenoon  of  the  18th,  before  the  check  was  presentid.  IIou- 
•ever,  no  claim  is  made  tliat  tliere  was  any  undue  dehiy  in 
presenting  the  check.  On  being  notified  of  the  dishonor  of 
the  check,  the  elevator  company  immediately,  and  on  the 
afternoon  of  the  18th,  caused  the  four  cars  (which  still  stood 
where  they  had  been  placed  on  the  14th)  to  be  run  back  into 
the  elevator,  and  there  unloaded  them,  claiming  the  riglit 
to  do  so  as  unpaid  vendor.  The  bank,  claiming  the  wheat 
under  the  bills  of  lading,  sued  the  railway  companies  for  its 
iion-delivery,  and  recovered,  whereupon  the  railway  compa- 
nies sued  the  elevator  company  for  the  wrongful  taking  of  the 
■wheat,  and  also  recovered.  In  the  bank  cases,  which  were 
tried  together,  the  court  found  that  there  had  been  a  delivery 
of  the  wheat  by  the  elevator  company  to  Moak  &  Co.,  by 
which  the  title  passed  to  the  latter.  In  the  cases  against  the 
elevator  company,  which  were  also  tried  together,  the  court 
directed  verdicts  for  the  plaintiffs,  upon  the  ground,  evidently, 
that,  in  his  opinion,  the  evidence  showed  conclusively  tliat 
there  had  been  such  a  delivery.  But  as  the  facts  are  undis- 
puted, and,  in  our  opinion,  present  a  mere  question  of  law, 
the  difference  in  the  manner  in  which  the  cases  wore  disposed 
of  is  unimportant.  In  the  bank  cases,  the  court  did  not  pass 
upon  the  question  of  the  effect  of  the  bills  of  lading  upon  the 
liability  of  the  railway  companies,  but  rested  its  decision 
entirely  upon  the  delivery  of  the  wheat  by  the  elevator  com- 
pany to  Moak  &  Co. 

In  the  briefs  of  counsel,  it  is  stated  that  the  question  in  the 
cases  is,  whether  there  had  been  a  "delivery"  of  the  wheat  by 
the  elevator  company  to  Moak  &  Co.  So  general  a  statement 
is,  we  think,  both  inaccurate  and  misleading.  The  word 
*' delivery"  is  used  in  different  senses,  and  acts  and  facts 
may  be  sufficient  to  constitute  a  delivery  for  one  purpose,  and 
not  for  another  purpose.  It  is  not  every  kind  of  delivery  tliat 
will  deprive  a  vendor  of  the  right  to  retake  goods  for  non- 
payment of  the  purchase-money.  Where  goods  are  sold  for 
cash,  delivery  and  payment  are  concurrent  conditions,  and  a 
delivery  in  expectation  of  immediate  payment  is  conditional 
only;  and  if  payment  is  not  made  as  agreed,  the  vendor  may 
reclaim  the  goods.  Hence  the  real  question  in  these  cases 
is,  whether  there  was  an  unconditional  delivery  of  the  wheat 
to  Moak  &  Co.;  or,  otherwise  expressed,  did  the  elevator  com- 
pany waive  the  condition  of  cash  payment  on  delivery,  or 
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accept  the  check  as  absolute  payment?  It  had  the  undoubted 
right  to  waive  this  condition,  also  to  waive  payment  in  cash, 
and  accept  the  check  as  unconditional  payment;  but  we  fail 
to  find  anything  in  the  facts  to  support  any  such  conclusion. 
Nothing  is  better  settled  than  that  a  check  is  not  payment, 
but  is  only  so  when  the  cash  is  received  on  it.  There  is  no 
presumption  that  a  creditor  takes  a  check  in  payment  arising 
from  the  mere  fact  that  he  accepts  it  from  bis  debtor.  The 
presumption  is  just  the  contrary.  Where  payment  is  made 
by  check  drawn  by  a  debtor  on  his  banker,  this  is  merely  a 
mode  of  making  a  cash  payment,  and  not  giving  or  accepting 
a  security.  Such  payment  is  only  conditional,  or  a  means  of 
obtaining  the  money.  In  one  sense,  the  holder  of  the  check 
becomes  the  agent  of  the  drawer  to  collect  the  money  on  it; 
and  if  it  is  dishonored,  there  is  no  accord  and  satisfaction  of 
the  debt:  2  Parsons  on  Contracts,  623;  Benjamin  on  Sales, 
sec,  731;  Brown  v.  Leckie,  43  111.  497;  Woodhurn  v.  Woodhurrif 
115  111.  427;  Cromwell  v.  Lovett,  1  Hall,  66.  Where  goods  are 
sold  for  cash  on  delivery,  and  payment  is  made  by  the  pur- 
chaser by  check  on  his  banker,  such  payment  is  only  condi- 
tional, and  the  delivery  of  the  goods  also  only  conditional; 
and  if  the  check,  on  due  presentation,  is  dishonored,  the  ven- 
dor may  retake  the  goods:  Hodgson  v.  Barrett,  33  Ohio  St.  63; 
31  Am.  Rep.  527.  Conceding,  for  the  sake  of  argument,  that 
there  was  in  this  case  a  constructive  delivery  of  the  wheat 
contemporaneously  with  the  receipt  of  the  check,  there  is  an 
entire  absence  of  evidence  to  rebut  the  presumption  that  it 
was  only  conditional  upon  the  check  being  paid  on  presenta- 
tion. Therefore,  upon  the  dishonor  of  the  check,  the  right  of 
the  elevator  company  to  retake  the  wheat  still  continued  in 
full  force. 

Much  stress  is  laid  by  counsel,  and  apparently  by  the  trial 
court,  upon  the  facts  that  the  elevator  company  had  loaded 
the  wheat  into  cars  of  the  carriers  designated  by  Moak  &  Co., 
and  had  placed  the  care  upon  the  tracks  of  the  Manitoba 
company.  It  is  urged  that  this  amounted  to  a  delivery  of 
the  wheat  to  the  railway  companies,  who  thereafter  held  pos- 
session as  agents  of  Moak  &  Co.,  for  transportation;  that  the 
matter  of  '*  carding "  the  cars,  and  furnishing  the  railway 
agent  with  "switch  bills,"  is  not  material  upon  the  question 
of  possession ;  that  these  things  being  done  after  the  cars  were 
on  the  tracks,  their  only  purpose  was  to  furnish  the  Manitoba 
company  with  vouchers  for  its  switching  charges.     But  it 
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seems  to  us  that  this  is  putting  an  erroneous  interpretation 
upon  the  acts  of  the  elevator  company,  in  view  of  the  custom- 
ary manner  of  doing  business  between  it  and  the  railway  com- 
panies. Undoubtedly,  in  furnishing  cars  to  be  loaded,  and  in 
furnishing  these  tracks  on  which  to  place  them  after  being 
loaded,  the  railway  companies  anticipated  that  the  grain 
would  be  delivered  for  transportation  over  their  roads;  and  in 
loading  the  cars,  and  setting  them  out  on  the  tracks  specially 
designed  for  its  business,  the  elevator  company  doubtless  an- 
ticipated the  future  delivery  of  this  wheat  to  Moak  &  Co.,  and 
its  shipment  on  their  account,  and  ha3  that  end  in  view.  But 
\mtil  the  elevator  company  turned  the  wheat  over  to  Moak  & 
Co.,  or  turned  it  over  to  the  railway  companies  for  transporta- 
tion on  account  of  Moak  &  Co.,  the  property  was  still  as  much 
in  its  possession  as  when  in  the  elevator.  All  that  was  done 
merely  amounted  to  its  storing  its  wheat  in  the  railway  cars, 
and  on  the  railway  tracks  designed  for  that  purpose,  pre- 
paratory to  its  shipment  or  its  delivery  to  the  vendees.  Until 
the  elevator  company  turned  over  control  of  it  to  the  railway 
companies  for  transportation,  or  to  Moak  &  Co.,  no  one  but  it, 
not  even  the  railway  companies,  had  any  right  to  ship  out  the 
wheat.  The  business  of  the  elevator  could  not  be  safely  con- 
ducted on  any  other  basis. 

It  is  clearly  evident  that  the  giving  of  "switch  bills"  by  the 
elevator  con)pany  to  the  railway  agent  had  a  double,  or  per- 
haps treble,  purpose:  1.  To  furnish  the  Manitoba  company 
with  vouchers  for  its  switching  charges;  2.  To  furnish  the 
agent  of  the  railway  companies  with  evidence  of  authority  of 
the  elevator  company  to  ship  the  wheat;  and  3.  To  furnish 
him  with  directions  whither  and  to  whom  to  ship  it.  It  seems 
to  us  perfectly  clear  that,  at  least  up  to  the  17th,  this  wheat 
was  in  the  actual  possession  and  control  of  the  elevator  com- 
pany, and  that  if  there  was  any  delivery  of  any  kind  to  Moak 
ik  Co.  on  that  day  on  the  receipt  of  their  check,  it  was  only 
conditional  on  the  check  being  paid  on  presentation;  and 
therefore,  when  the  check  was  dishonored,  the  elevator  com- 
pany had  an  undoubted  right  to  retake  or  retain  the  wheat, 
whichever  it  may  be  ternjed. 

It  is  urged  that  a  different  rule  applies  where,  intermediately, 
the  property  has  been  purchased  by  an  innocent  subvendee 
for  value.  The  general  rule  is,  that  a  title,  like  a  stream,  can- 
not rise  higher  than  its  source,  and  it  is  difficult  to  see  how 
a  person  can  communicate  a  better  title  than  he  himself  has, 
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unless  some  principle  of  equitable  estoppel  comes  into  opera- 
tion against  the  person  claiming  under  what  would  otlierwise 
be  the  better  title.  We  have  found  no  case  holding  that  any 
different  rule  obtains  in  cases  like  the  present,  as  to  a  subven- 
dee,  than  as  to  the  original  purchaser,  except,  perhaps,  that, 
as  to  the  former,  a  waiver  of  the  condition,  as,  for  example,  of 
payment  on  delivery,  will  be  more  readily  inferred  from  the 
delivery,  especially  when  the  condition  is  not  express,  but  im- 
plied: See  Benjamin  on  Sales,  Am.  note,  269;  Coggill  v.  Hart- 
ford and  New  Haven  R.  R.  Co.,  3  Gray,  545;  Hirschorn  v. 
Canyiey,  98  Mass.  149;  Armour  v.  Pecker,  123  Mass.  143.  It  is 
suggested  that  General  Statutes  of  1878,  chapter  39,  section 
15,  would  apply,  and  that  any  condition  attached  to  the  deliv- 
ery would  be  void  as  against  creditors  and  purchasers,  unless 
the  contract  is  filed.  This  statute  may  establish  such  a  rule 
as  to  conditional  sales,  properly  so  called,  where  the  condition 
is  that  the  title  is  to  pass,  not  upon  delivery,  but  upon  pay- 
ment at  some  subsequent  date.  But  it  can  have  no  applica- 
tion to  a  case  like  the  present,  where  the  terms  of  sale  are  cash 
on  delivery,  and  the  only  condition  attached  to  the  delivery 
arises  from  the  fact  that  payment  by  check  is  conditional. 
In  such  a  case,  if  the  check  is  dishonored,  the  vendor,  if  guilty 
of  no  fraud  or  laches  which  create  an  equitable  estoppel  against 
him,  may  retake  the  property,  even  from  an  innocent  sub- 
vendee  for  value.  We  are  not  called  upon  to  decide  wiiat 
would  have  been  the  effect  if  any  one  had.  dealt  with  the 
wheat  in  reliance  upon  the  acknowledgment  of  the  elevator 
company,  in  the  receipted  bill,  that  it  had  been  paid  for,  for 
there  is  no  evidence  that  such  was  the  fact.  But  it  is  difficult 
to  see  how  any  negligence  or  laches  can  be  ascribed  to  the  act 
of  a  vendor  giving  his  vendee  a  receipted  bill  of  the  goods 
upon  receiving  his  check  on  his  banker,  which  the  vendor  has 
every  reason  to  suppose  will  be  paid  on  presentation:  See 
Zuchtmann  v.  Roberts,  109  Mass.  53;  12  Am.  Rep.  663. 

The  evidence,  therefore,  did  not  justify  the  conclusion  of 
the  trial  judge  in  the  bank  cases,  that  there  had  beei\  a  de- 
livery of  the  wheat  so  as  to  pass  the  title  absolutely  to  Moak 
&  Co.,  and  a  fortiori  it  did  not  justify  the  direction  of  ver- 
dicts for  the  plaintiffs  in  the  cases  against  the  elevator  com- 
pany. Whether  the  evidence  would  have  justified  a  finding 
that  there  was  a  constructive  delivery  at  the  time  the  check 
was  taken  and  the  bill  receipted,  it  is  unnecessary  to  decide, 
for  if  there,  was,  it  could  only  have  been,  as  already  stated,  a 
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conditional  delivery,  which  did  not  deprive  the  elevator  com- 
pany of  the  right  to  retake  the  wheat  upon  the  dishonor  of 
the  check.  There  must  be  a  new  trial,  at  least  in  the  cases 
against  the  elevator  company. 

It  only  remains  to  consider,  in  the  bank  cases,  the  effect  of 
the  bills  of  lading  upon  the  liability  of  the  railway  compa- 
nies to  the  bank  in  case  no  wheat  was  in  fact  ever  delivered 
to  them  for  transportation.  Of  course,  if  the  wheat  was  deliv- 
ered by  the  elevator  company  to  Moak  <fe  Co.,  and  by  the  lat- 
ter to  the  railway  companies  for  transportation,  and  the- agent 
of  the  railway  companies  in  good  faith  issued  the  bills  of 
lading,  the  railway  companies  would  not  be  liable;  for  it  is 
always  a  good  defense  to  a  carrier,  even  against  an  innocent 
indorsee  of  the  bill  of  lading,  that  the  property  was  taken 
from  its  possession  by  one  having  a  paramount  title,  as  was 
the  title  of  the  elevator  company  in  this  case  as  unpaid  ven- 
dor. A  carrier,  in  issuing  a  bill  of  lading  for  property 
delivered  to  him  for  transportation,  does  not  warrant  the  title 
of  the  shipper.  But  what  is  the  rule  where  no  property  was 
ever  delivered  at  all  for  transportation,  and  the  agent  of  the 
carrier,  either  fraudulently  or  through  mistake  or  negligence, 
issues  a  false  bill  of  lading,  which  passes  into  the  hands  of  a 
bona  fide  consignee  or  indorsee  for  value?  There  is  an  un- 
broken line  of  authorities  in  England  that,  even  as  against 
a  bona  fide  consignee  or  indorsee  for  value,  the  carrier  is  not 
estopped  by  the  statements  of  the  bill  of  lading  issued  by  his 
agent  from  showing  that  no  goods  were  in  fact  received  for 
transportation:  Grant  v.  Norway,  L.  R.  10  Com.  B.  665;  Cole- 
man v.  Riches,  L.  R.  16  Com.  B.  104;  Hnbbersty  v.  IVard,  L.  R. 
8  Ex.  330;  Brown  v.  Poivell  Coal  Co.,  L.  R.  10  Com.  P.  562; 
McLean  v.  Fleming,  L.  R.  2  H.  L.  S.  128;  Cox  v.  Bruce,  L.  R. 
18  Q.  B.  Div.  147;  Meyer  v.  Dresser,  L.  R.  16  Com.  B.,  N.  S.,  646; 
Jessel  V.  Bath,  L.  R.  2  Ex.  267.  And  this  has  not  been  at  all 
changed  by  the  Bills  of  Lading  Act:  18  &  19  Vict.,  c.  Ill, 
see.  3.  It  is  also  the  settled  doctrine  of  the  federal  courts: 
Schooner  Freeman  v.  Buckingham,  18  How.  182;  The  Lady 
Franklin,  8  Wall.  325;  Pollard  v.  Vinton,  105  U.  S.  7;  St.  Lout* 
etc.  Ky  Co.  v.  Knight,  122  U.  S.  79;  Friedlanderv.  Texas  etc.  R'y 
Co.,  130  U.  S.  416.  What  was  said  on  the  subject  in  Schooner 
Freeman  v.  Buckingham,  18  How.  182,  was  probably  obiter,  for  in 
that  case  it  was  sought  to  hold  the  interest  of  the  general  owner 
in  a  sliip  liable  on  a  bill  of  lading  issued  by  the  special  owner, 
■who  was  not  the  agent  of  the  former.    But  what  is  there  said  ia 
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important  both  as  being  the  utterance  of  so  eminent  a  jurist 
as  Curtis,  J.,  and  also  because  so  often  quoted  with  approval 
by  the  same  court  in  subsequent  oases.  The  case  of  The  Lady 
Franklin,  8  Walh  325,  did  not  involve  the  question  of  a  bona 
fide  purchaser,  but  is  important  as  announcing  that  the  prin- 
ciple is  the  same,  whether  the  false  bill  of  lading  is  issued 
fraudulently  or  by  mistake.  But  in  view  of  the  later  cases 
cited  above,  there  is  no  room  to  doubt  that  that  court  is  firmly 
committed  to  the  doctrine  in  its  broadest  scope.  The  samo 
rule  obtains  in  Massachusetts,  Maryland,  Louisiana,  Missouri, 
North  Carolina,  and,  apparently,  Ohio:  Sears  v.  Wingate,  3 
Allen,  103;  Baltimore  etc.  R.  R.  Co.  v.  Wilkens,  44  Md.  11;  22 
Am.  Rep.  26;  Fellows  v.  Steamer  Powell,  16  La.  Ann.  316;  70 
Am.  Dec.  581;  Hunt  v.  Mississippi  Central  R.  R.  Co.,  29  La. 
Ann.  446;  Louisiana  Nat.  Bank  v.  Laveille,  52  Mo.  380;  Wil- 
liams V.  Wilmington  etc.  R.  R.  Co.,  93  N.  C.  42;  Dean  v.  King, 
22  Ohio  St.  118.  The  text-writers  all  agree  that  the  over- 
whelming weight  of  authority  is  on  this  side:  See  note  to 
Chandler  v.  Sprague,  38  Am.  Dec.  410. 

The  reasoning  by  which  this  doctrine  is  usually  supported 
is,  that  a  bill  of  lading  is  not  negotiable  in  the  sense  in  which 
a  bill  of  exchange  or  promissory  note  is  negotiable,  where  the 
purchaser  need  not  look  beyond  the  instrument  itself;  that  so 
far  as  it  is  a  receipt  for  the  goods  it  is  susceptible  of  explana- 
tion or  contradiction,  the  same  as  any  other  receipt;  that  the 
whole  question  is  one  of  the  law  of  agency;  that  it  is  not 
within  the  scope  of  the  authority  of  the  shipping  agent  of  a 
carrier  to  issue  bills  of  lading  where  no  property  is  in  fact  re- 
ceived for  transportation;  that  the  extent  of  his  authority, 
either  real  or  apparent,  is  to  issue  bills  of  lading  for  freight 
actually  received;  that  his  real  and  apparent  authority — i.  e., 
the  power  with  which  his  principal  has  clothed  him  in  the 
character  in  which  he  is  held  out  to  the  world — is  the  same, 
viz.,  to  give  bills  of  lading  for  goods  received  for  transportation; 
and  that  this  limitation  upon  his  authority  is  known  to  the 
commercial  world,  and  therefore  any  person  purchasing  a  bill 
of  lading  issued  by  the  agent  of  a  carrier  acts  at  his  own  risk 
as  respects  the  existence  of  the  fact  (the  receipt  of  the  goods) 
upon  which  alone  the  agent  has  authority  to  issue  the  bill,  the 
rule  being  that  if  the  authority  of  an  agent  is  known  to  be 
open  for  exercise  only  in  a  certain  event,  or  upon  the  happen- 
ing of  a  certain  contingency,  or  the  performance  of  a  certain 
condition,  the  occurrence  of  the  event,  or  the  happening  of  the 
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contingency,  or  the  performance  of  the  condition  must  be  as- 
certained by  him  who  would  avail  himself  of  the  results  en- 
suing from  the  exercise  of  the  authority.  .  An  examination  of 
the  authorities  also  shows  that  they  apply  the  same  principle 
whether  the  bill  of  lading  was  issued  fraudulently  and  col- 
lusively,  or  merely  by  mistake. 

The  only  states  that  we  have  found  in  which  a  contrary  rulo 
has  been  adopted  are  New  York,  Kansas,  Nebraska,  appar- 
ently Illinois,  and  perhaps  Pennsylvania:  Armour  v.  Michigan 
Central  R.  R.  Co.,  65  N.  Y.  Ill;  22  Am.  Rep.  603;  Bank  of 
Batavia  v.  New  York  etc.  R.  R.  Co.,  106  N.  Y.  195;  60  Am.  Rep. 
440;  Sioux  City  &  Pac.  R.  R.  Co.  v.  First  Nat.  Bank,  10  Neb. 
556;  35  Am.  Rep.  488;  St.  Louis  and  Iron  Mt.  R.  R.  Co.  v. 
Lamed,  103  111.  293;  Brooke  v.  New  York  etc.  R.  R.  Co.,  108 
Pa.  St.  529;  56  Am.  Rep.  235.  The  reasoning  of  these  cases 
is,  in  substance,  that  the  question  does  not  at  all  depend  upon 
the  negotiability  of  bills  of  lading,  but  upon  the  principle  of 
estoppel  in  pais;  that  where  a  principal  has  clothed  an  agent 
with  power  to  do  an  act  in  case  of  the  existence  of  some  ex- 
trinsic fact,  necessarily  and  peculiarly  within  the  knowledge 
of  the  agent,  and  of  the  existence  of  which  the  act  of  execut- 
ing the  power  is  itself  a  representation,  the  principal  is  es- 
topped from  denying  the  existence  of  the  fact,  to  the  prejudice 
of  a  third  person  who  has  dealt  with  the  agent  or  acted  on 
his  representation  in  good  faith,  in  the  ordinary  course  of  busi- 
ness. This  rule  this  court,  in  effect,  adopted  and  applied  in 
McCord  V.  Western  Union  Tel.  Co.,  39  Minn.  181;  12  Am.  St 
Rep.  636.  It  is  urged  that  force  is  added  to  this  reasoning  in 
view  of  the  fact  that  bills  of  lading  are  viewed  and  dealt  with 
by  the  commercial  world  &b  quasi  negotiable,  and  consequently 
it  is  desirable  that  they  should  Reviewed  with  confidence,  and 
not  distrust;  and  that  for  these  considerations  it  is  better  to 
cast  the  risk  of  the  goods  not  having  been  shipped  upon  the 
the  carrier  who  has  placed  it  in  the  power  of  agents  of  his 
own  choosing  to  make  these  representations,  rather  than  upon 
the  innocent  consignee  or  indorsee,  who,  as  a  rule,  has  no 
means  of  ascertaining  the  fact. 

If  the  question  was  res  integra,  we  confess  that  it  seems  to 
us  that  this  argument  would  be  very  cogent.  But  on  the 
other  hand,  it  may  be  said  that  carriers  are  not  in  the  business 
of  issuing  and  dealing  in  bills  of  lading  in  the  same  sense  in 
which  bankers  issue  and  deal  in  bills  of  exchange;  that  their 
business  is  transporting  property;  and  that  if  the  statemeutfl 
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in  the  receipt  part  of  bills  of  lading  issued  by  any  of  their 
numerous  station  or  local  agents  are  to  be  held  conclusive 
upon  them,  although  false,  it  would  open  so  wide  a  door  for 
fraud  and  collusion  that  the  disastrous  consequences  to  the- 
carrier  would  far  outweigh  the  inconvenience  resulting  to  %h& 
commercial  world  from  the  opposite  rule.  It  is  also  to  be  ad- 
mitted that  it  requires  some  temerity  to  attack  either  the  pol- 
icy or  the  soundness  of  a  rule  which  seems  to  have  stood  the 
test  of  experience,  which  has  been  approved  by  so  many  emi- 
nent courts,  and  under  which  the  most  successful  commercial 
nation  in  the  world  has  developed  and  conducted  her  vast 
commerce  ever  since  the  inception  of  carriers'  bills  of  lading. 
But  on  questions  of  commercial  law  it  is  eminently  desirable 
that  there  be  uniformity.  It  is  even  more  important  that  the 
rule  be  uniform  and  certain  than  that  it  be  the  best  one  that 
might  be  adopted.  Moreover,  on  questions  of  general  com- 
mercial law  the  federal  courts  refuse  to  follow  the  decisions  of 
the  state  courts,  and  determine  the  law  according  to  their  own 
views  of  what  it  is.  It  is  therefore  very  desirable  that  on  such 
questions  the  state  courts  should  conform  to  the  doctrine  of 
the  federal  courts.  The  inconvenience  and  confusion  that 
would  follow  from  hfeving  two  conflicting  rules  on  the  same 
question  in  the  same  state,  one  in  the  federal  courts  and  an- 
other in  the  state  courts,  is  of  itself  almost  a  sufficient  reasor^ 
why  we  should  adopt  the  doctrine  of  the  federal  courts  on  thi» 
question.  To  do  otherwise,  so  long  as  the  jurisdiction  of  those 
courts  so  largely  depends  on  the  citizenship  of  suitors,  would 
really  result  in  discrimination  against  our  own  citizens.  Ift 
deference,  therefore,  to  the  overwhelming  weight  of  authority^ 
but  without  committing  ourselves  to  all  the  reasoning  of  the 
decided  cases  on  the  subject  of  the  law  of  agency,  we  deem  it 
best  to  hold  that  a  bill  of  lading  issued  by  a  station  or  ship- 
ping agent  of  a  railroad  company  or  other  common  carrier^ 
without  receiving  the  goods  named  in  it  for  transportation^ 
imposes  no  liability  upon  the  carrier,  even  to  an  innocent  con- 
signee or  indorsee  for  value,  and  that  the  rule  is  the  s.^me 
whether  the  act  of  the  agent  was  fraudulent  and  collusive  or 
merely  the  result  of  mistake.  Of  course  this  presumption  is 
predicated  upon  the  assumption  that  the  authority  of  the 
agent  is  limited  to  issuing  bills  of  lading  for  freight  received 
before  or  concurrent  with  the  issuing  of  the  bills,  which  would 
be  the  presumption  in  the  absence  of  evidence  to  the  contrary. 
Ko  doubt  a  carrier  might  adopt  a  different  mode  of  doing 
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business  by  giving  his  ngents  authority  to  issue  bills  of  lad- 
ing for  goods  not  received,  so  as  to  render  hina  liable  in  sucli 
cases  to  third  parties. 

In  each  of  the  first  two  cases  the  judgment,  and  in  each  of 
the  last  two,  the  order  appealed  from  is  reversed,  and  iu  each 
of  the  four  cases  a  new  trial  is  directed. 

Ordered  accordingly. 

In  response  to  a  motion  for  a  reargument,  the  following 
opinion  was  filed: — 

Mitchell,  J.  The  plaintiff  in  these  actions  asks  for  a  re- 
argument,  on  the  ground  that  counsel  and  the  court  overlooked 
General  Statutes  of  1878,  chapter  124,  section  17,  which  pro- 
vides that  bills  of  lading  or  receipts  for  any  goods,  wares, 
merchandise,  etc.,  when  in  transit  by  cars  or  vessels,  "shall 
be  negotiable,  and  may  be  transferred  by  indorsement  and 
delivery  of  such  receipt  or  bill  of  lading;  and  any  person  to 
whom  the  said  receipt  or  bill  of  lading  may  be  transferred 
shall  be  deemed  and  taken  to  be  the  owner  of  the  goods,  wares, 
or  merchandise  therein  specified,"  etc.  This  statute  was  not 
called  to  our  attention  upon  the  argument,  but  an  examina- 
tion of  it  upon  this  motion  satisfies  us  that  it  has  no  bearing 
upon  the  questions  involved  in  these  cases.  It  was  not  in- 
tended to  totally  change  the  character  of  bills  of  lading,  and 
put  them  on  the  footing  of  bills  of  exchange,  and  charge  the 
negotiation  of  them  with  the  consequences  which  attend  or 
follow  the  negotiation  of  bills  or  notes.  On  the  contrary,  wo 
think  the  sole  object  of  the  statute  was  to  prescribe  the  mode 
of  transferring  or  assigning  bills  of  lading,  and  to  provide  that 
such  transfer  and  delivery  of  these  symbols  of  property  should 
for  certain  purposes  be  equivalent  to  an  actual  transfer  and 
delivery  of  the  property  itself:  See  Shaw  v.  Merchants''  Nat. 
Bank,  101  U.  S.  557. 

We  cannot  see  that  section  471  of  the  Penal  Code,  cited  in 
the  petition  for  reargument,  has  any  bearing  whatever  on  the 
cases.     The  petition  for  reargument  is  therefore  denied. 


Pathbnt —  Check.  —  As  to  whether  the  giving;  of  a  check  apon  a  b&uk 
constitutes  payment,  see  note  to  HrmphiU  v.  Yerku,  19  Am.  St.  Rep.  009- 
612;  Bom  v.  First  National  Bank,  123  In<L  78;  18  Am.  St.  Rep.  312,  and 
note. 

Bills  or  Lading.  —  As  to  ths  NBOonABiLrrr  of  Bills  or  Ladino,  m« 
Douglas  V.  People's  Bank,  86  Ky.  176:  9  Am.  St  Rep.  276.  and  note;  Wfyami 
▼.  Atdiism  etc  Ky  Co.,  75  Iowa,  573;  9  Am.  St.  Rep.  604. 
Am.  ST.  Kkp.,  Vol.  XX.  — 87 
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Bills  o»  Lading,  Conchtsiveness  of:  See  Oul/etc.  R''y  Co.  ▼.  Diryer,  75 
Tex.  572;  16  Am,  St.  Rep.  926.  A  bill  of  lading  ia  both  a  receipt  and  a 
contract.  As  a  receipt,  it  may  be  contradicted  by  parol  testimony:  Chapin 
T.  C/Ucago  etc.  R'y  Co.,  79  Iowa,  582.  The  Mississippi  statutes  provide  tliafc 
%  bill  of  lading  shall  be  conclusive  eTidouce  in  the  hands  of  a  bona  fide  hoLIor 
fcgainst  the  person  or  corporation  issuing  it  that  the  property  mentioned 
therein  was  actually  received  for  shipment:  Hazard  v.  Illinois  C.  R.  R.  Co., 
67  Miss.  32.  In  Sioux  City  etc  R.  R.  Co.  v.  First  NcU.  Bank,  10  Neb.  550,  35 
Am.  Rep.  488,  it  is  decided  that  a  carrier  is  estopped,  as  against  a  bona  fide 
purchaser,  to  deny  a  bill  of  lading  issued  by  its  authorized  agent,  even  though 
the  goods  were  not  received  by  the  company.  But  see  Wilzler  v.  Collins,  70 
Me.  290,  35  Am.  Rep.  327,  wherein  it  was  decided  that,  as  between  the  par- 
ties to  a  bill  of  lading,  evidence  is  admissible  on  the  part  of  the  carrier  to 
contradict  the  bilL 

Bill  of  Lading. — As  to  the  title  which  the  holder  of  bill  of  lading 
acquires,  see  First  Nat.  Bank  v.  Ege,  109  N.  Y.  120;  4  Am.  St.  Rep.  431; 
note  to  Bank  of  Rochester  v.  Jones,  65  Am.  Dec.  299,  300.  See  extended 
note  to  Cluandkr  v.  Sprague,  38  Am.  Deo.  407-426,  upon  the  law  relating  to 
bills  of  lading,  generally. 

Sales  —  Stoppaqb  in  Transitit.  —  As  to  when  and  nnder  what  circum- 
stances a  vendor  may  exercise  the  right  of  stoppage  in  transitu,  see  Farrell  v. 
Richmond  etc.  R.  R.  Co.,  102  N.  C.  390;  11  Am.  St.  Rep.  760,  and  note  76(5, 
767;  Allen  v.  Maine  C.  R.  R.  Co.,  79  Me.  327;  1  Am.  St.  Rep.  310,  and  note 
312-314;  note  to  Sangslaff  v.  Stix,  60  Am.  Rep.  61-57;  note  to  Rucker  v. 
Donovan,  19  Am.  Rep.  87-92;  note  to  Uause  r.  Judson,  29  Am.  Deo.  384-b94. 


Warrei^  V.  Westrup. 

[44  Minnesota,  237.] 
Damages  ior  Willeol  Joint  Trespass,  how  Estimated. — In  an  nctinn 
to  recover  damages  for  a  willful  joint  trespass,  the  jury  should  estimate 
the  damages  against  all  the  guilty  defendants  according  to  tlie  amount 
which  they  think  the  most  culpable  should  pay;  but  where  the  jury  have 
improperly  apportioned  and  severed  such  damages  between  the  defend- 
ants, the  plaintiff  may  cure  the  irregularity  by  entering  a  noils  prosequi 
as  to  all  but  one,  taking  judgment  against  him  only. 

Action  for  aesault  and  battery.    The  opinion  states  the  facta. 

R.  M.  McClelland  and  H.  J.  Pecky  for  the  appellant 

Willis  and  Nelson,  and  F.  R.  Allen,  for  the  respondent. 

Collins,  J.  From  the  order  made  by  the  trial  court,  whereby 
it  set  aside  the  verdict  herein,  it  appears  that  in  an  action 
brought  against  several  persons  to  recover  damages  for  an  as- 
sault and  battery,  the  jury  returned  a  verdict  in  plaintiff's  favor 
against  two,  but  undertook   to  apportion  the  amount  thereof 
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by  assessing  about  four  fifths  of  the  total  against  respondent, 
Westrup,  and  the  remainder  against  a  co-defendant,  Fink.  As 
•gainst  the  latter,  plaintiff  dismissed  his  action  and  remitted 
the  verdict  immediately  upon  its  rendition.  Thereupon  the 
respondent  moved  the  court  to  set  aside  and  vacate  the  verdict 
«s  to  him.  This  being  done,  upon  the  ground  that  having  re- 
mitted as  to  a  co-defendant  the  verdict  could  not  be  sustained 
-as  to  Westrup  alone,  plaintiff  appeals.  The  court  below  was 
in  error,  and  its  order  must  be  reversed.  In  cases  of  this  char- 
acter the  question  is,  What  damages  have  been  sustained  by 
the  injured  party?  and  for  the  full  amount  of  tiiese  damages 
each  of  the  participants  in  the  tort  is  liable.  There  can  be  no 
■degrees  of  culpability  as  between  joint  wrong-doers,  and  joint 
•or  entire  damages  must  be  assessed.  All  of  the  legal  con- 
sequences of  being  jointly  guilty  must  necessarily  follow,  one 
being  that  each  is  liable  for  all  the  damages:  Halsey  v.  Wood- 
ruff, 9  Pick.  555;  Beal  v.  Finch,  11  N.  Y.  128;  Currier  v.  Swan, 
63  Me.  323.  The  plaintiff  could  have  maintained  his  action 
■against  either,  or  a  part,  or  against  all,  of  the  persons  engaged 
in  the  trespass.  As  the  action  is  several  as  well  as  joint,  and 
as  the  plaintiff  could  have  originally  proceeded  against  West- 
rup solely,  holding  him  for  the  full  amount,  so  after  the 
verdict  he  had  a  right  to  elect  to  take  the  damages  awarded 
from  the  respondent  alone.  It  is  well  settled  that  tlie  jury 
should  estimate  the  damages  against  all  guilty  defendants  ac- 
cording to  the  amount  which  they  think  the  most  culpable 
should  pay;  but  where  a  jury  have  improperly  apportioned 
and  severed  such  damages  between  defendants,  the  plaintiff 
may  cure  the  irregularity  by  entering  a  nolle  prosequi  as  to  all 
but  one,  taking  judgment  against  him  only:  Mitchell  v.  Mil- 
bank,  6  Term  Rep.  199;  Salmon  v.  Smith,  1  Saund.  20G;  Pale 
V.  Eyre,  1  Wils.  306;  Fleming  v.  Langton,  1  Strange,  532;  5 
Bac.  Abr.,  tit.  Damages,  4;  1  Tidd's  Practice,  682;  1  Suther- 
land on  Damages,  825;  2  Sedgwick  on  Dan)age8,  7th  ed.,  624; 
Allen  V.  Craig,  13  N.  J.  L.  294;  Crawford  v.  Morris,  5  Gratt. 
^0;  Rochester  v.  Anderson,  1  Bibb,  439;  Holley  v.  Mix,  3  Wend. 
-350;  20  Am.  Dec.  702.  The  respondent  cannot  complain  of 
the  dismissal,  for  there  is  neither  indemnity  nor  contribution 
as  between  those  who  engage  in  a  known  and  meditated  wrong: 
Spalding  v.  OaUs,  42  Vt.  343;  Churchill  v.  Holt,  131  Mass.  67; 
41  Am.  Rep.  191;  Bailey  v.  Bmsing,  28  Conn.  455;  Miller  r, 
Fenton,  11  Paige,  18;  Arnold  v.  Clifford,  2  Sum.  238. 
Order  reversed. 
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Joint  Trespassers.  — There  can  be  no  joint  trespass  unless  there  has  been 
command,  advice,  or  encouragement  to  the  actual  trespasser,  or  concert  or  co- 
operation in  the  commission  of  the  trespass,  or  subsequent  ratification  of  th» 
trespass  committed  by  another  for  the  benefit  of  him  who  ratifies  it:  Torrey 
T.  Schneider,  74  Tex.  117;  Lang  v.  Dougherty,  74  Tex.  227. 

Joint  trespassers  are  jointly  and  severally  liable:  Lnftus  v.  Maxey,  I'i  Tex, 
242;  Markham  v.  Houston  etc.  Co.,  73  Tex.  247.  The  benefit  of  the  plea  an(t 
evidence  by  one  joint  trespasser  as  to  mitigation  of  damages  should  extend 
to  his  co-trespassers,  where  only  one  act  of  trespass  W2i8  committed:  Bowniatv 
T.  Davis,  13  Col.  297.  A  complaint  against  a  husband  and  wife  for  joint 
trespass  need  not  allege  their  marital  relation:    Waters  v.  Dumas,  75  Cal.  563. 

In  an  action  for  joint  trespass,  the  jury  cannot  ordinarily  assess  the  dam- 
ages severally  against  each  trespasser:  St.  Louin  etc.  JR.  R.  Co.  v.  South,  4$ 
111.  176;  92  Am.  Dec.  103.  But  in  South  Carolina  and  Kentucky  the  dam- 
ages in  such  actions  may  be  severed  and  apportioned,  according  to  the- 
degree  of  culpability  of  each  trespasser:  Smith  v.  Singleton,  2  McMuU.  184;. 
39  Am.  Dec.  122;  Central  P.  R'y  Co.  t.  Kuhn,  86  Ky.  578;  9  Am.  St.  Rep. 
309;  Alexander  v.  Number,  86  Ky.  565.  See  also  extended  note  to  Kirhi'ood 
V.  Miller,  73  Am.  Dec.  137-149,  for  a  general  diaeassion  of  the  law  applicabl» 
to  joint  trespassers,  their  rights  and  liabilities. 


Anheuser-Bdsoh  Brewing  Ass'n  v.  Mason. 

[44  Minnesota,  318.] 
Pbice  of  Goods  Sold  tor  Unlawful  Use  may  bb  Recovered  when.  — 
One  who  sells  goods  to  a  person  known  to  him  to  be  the  keeper  of  » 
house  of  prostitution  without  knowing  just  what  was  to  be  done  with 
the  goods,  but  supposing  that  she  would  sell  or  use  them  in  her  brothel, 
may,  no  other  facts  appearing,  recover  the  price  thereof  in  an  acLioi* 
against  her. 

Action  to  recover  the  price  of  goods  sold  and  delivered. 
The  opinion  states  the  case. 

John  L.  Toionley,  for  the  appellant. 

Johns,  Michael,  and  Johns,  for  the  respondent. 

Collins,  J.  This  action  was  brought  to  recover  a  balance 
claimed  to  be  due  plaintiff  (a  corporation)  for  and  on  account 
of  bottled  beer  sold  to  the  defendant.  The  answer  alleged 
that  at  the  time  of  the  sale  defendant,  as  plaintiff  well  knew^ 
was  the  keeper  of  a  house  of  prostitution;  that  plaintiff  sold 
the  beer  expressly  for  use  and  dispensation  in  and  for  carry- 
ing on  and  maintaining  said  house;  and  that  when  sold  and 
delivered  it  was  agreed  between  plaintiff  and  defendant  that 
the  beer  was  to  be  paid  for  out  of  the  profits  accruing  to  the 
latter  from  her  unlawful  occupation.     On  the  trial,  defendant 
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made  no  attempt  to  establish  the  defense  as  pleaded,  but  re- 
relied  wholly  upon  admissions  made  by  plaintiflF's  agent, 
-when  testifying,  that  he  did  not  know  just  what  was  don© 
with  the  beer,  but  that,  when  selling  it  to  defendant,  he  sup- 
posed she  would  sell  or  use  it  in  her  brothel.  On  this  ad- 
mission, as  we  understand  the  record,  the  case  was  dismissed 
by  the  trial  court. 

While  it  would  seem  quite  unnecessary  so  to  do,  it  may  be 
well  to  call  attention  at  the  outset  to  the  fact  that  this  case 
should  not  be  confounded  with  one  wherein  the  vendor  in  sell- 
ing his  goods  has  violated  a  statute  requiring  him  to  first  pro- 
-cure  a  license,  as  was  that  of  Solomon  v.  Dreschler,  4  Minn. 
197  (278).  Nor  is  it  one  in  which  the  vendor  has  sold  a  proper 
article  of  merchandise  in  a  legitimate  way,  but  with  the 
knowledge  that  it  is  to  be  disposed  of  by  the  vendee  in  direct 
•violation  of  the  law;  for  illustration,  a  sale  of  spirituous 
liquors  by  a  qualified  wholesale  dealer,  with  full  knowledge 
•that  the  purchaser  intended  to  retail  the  same  in  defiance  of  a 
prohibitory  law,  or  without  first  obtaining  the  required  license 
to  sell;  or  a  sale  of  poison  by  a  druggist,  knowing  that  it  was 
intended  for  use  in  committing  murder.  The  illegality  of  the 
transaction  now  under  discussion  occurs,  if  at  all,  in  a  mat- 
ter collateral  to  the  sale,  incidentally  implicated  with  it,  and 
•out  of  considerations  of  public  policy  solely.  It  has  been  well 
-said  that  the  consideration  essential  to  a  valid  contract  must 
not  only  be  valuable,  but  it  must  be  lawful,  not  repugnant  to 
law  or  sound  policy  or  good  morals.  Ex  turpi  contractu  actio 
nan  oritur.  The  reports,  both  English  and  American,  are  re- 
plete with  cases  in  which  contracts  of  all  descriptions  have 
heen  held  invalid  on  account  of  an  illegality  of  consideration, 
illustrations  of  the  acknowledged  rule  that  contracts  are  un- 
lawful and  non-enforceable  when  founded  on  a  consideration 
contra  honos  moresy  or  against  the  principles  of  sound  policy, 
or  founded  in  fraud,  or  in  contravention  of  positive  provisions 
of  a  statute.  The  utmost  difficulty  has  been  experienced  by 
the  courts  in  applying  the  general  rule,  however,  and  an  ex- 
amination of  the  authorities  wherein  an  application  has  been 
necessary  will  convince  the  reader  that  the  conclusions  reached 
and  announced  in  the  English  tribunals  are  beyond  reason- 
able reconciliation.  This  want  of  harmony,  and  that  more 
uniform  and  consistent  results  have  obtained  in  this  country, 
is  thoroughly  demonstrated  in  two  cases  with  us:  Tracy  v. 
Talmage,  14  N.  Y.  162,  67  Am.  Dec.  132, —  first  opinion  by 
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Judge  Selden,  and  the  second,  on  motion  for  rehearing,  b}r 
Judge  Comstock,  —  and  Hill  v.  Spear,  50  N.  H.  253, 9  Am.  Rep. 
205,  in  each  of  which  the  principal  cases  in  both  countries  are^ 
ably  and  carefully  reviewed,  and  the  law  applicable  to  the 
question  involved  in  this  action  stated  in  accordance  with  the 
great  weight  of  authority  in  the  United  States  as  well  as  in 
England.  These  cases,  now  regarded  as  leading  on  this  side 
of  the  Atlantic,  announce  the  rule  to  be  that  mere  knowledge 
by  a  vendor  of  the  unlawful  intent  of  a  vendee  will  not  bar  a 
recovery  upon  a  contract  of  sale;  yet  if,  in  any  way,  the  former 
aids  the  latter  in  his  unlawful  design  to  violate  a  law,  such 
participation  will  prevent  him  from  mainta'ining  an  action  to- 
recover.  The  participation  must  be  active  to  some  extent. 
The  vendor  must  do  something  in  furtherance  of  the  pur- 
chaser's design  to  transgress,  but  positive  acts  in  aid  of  the 
unlawful  purpose  are  sufficient,  though  slight.  While  it  is- 
certain  that  a  contract  is  void  when  it  is  illegal  or  immoral,  it 
is  equally  as  certain  that  it  is  not  void  simply  because  there 
is  something  immoral  or  illegal  in  its  surroundings  or  con-^ 
nections.  It  cannot  be  declared  void  merely  because  it  tends^ 
to  promote  illegal  or  immoral  purposes.  The  American  text- 
v.riters  generally  admit  this  to  be  the  prevailing  rule  of  law 
i.i  the  states  upon  this  point:  1  Wharton  on  Contracts,  sec. 
o43;  Hilliard  on  Sales,  490,  492;  1  Parsons  on  Contracts,  456; 
Story  on  Contracts,  5th  ed.,  sec.  671;  Story's  Conflict  of  Laws, 
sec.  253;  Greenhood  on  Public  Policy,  589.  However,  it  has^ 
been  suggested  that  this  statement  is  subject  to  the  modifica- 
tion that  the  unlawful  use  of  which  the  vendor  is  advised  must 
not  be  a  felony  or  crime  involving  great  moral  turpitude:  See 
Ilanauer  v.  Doane,  12  Wall.  342;  Tatum  v.  Kelley,  25  Ark.  209; 
94  Am.  Dec.  717;  Milner  v.  Patton,  49  Ala.  423;  Lewis  v. 
Latham,  74  N.  C.  283;  Bickel  v.  Sheets,  24  Ind.  1;  Steele  v. 
Cwrie,  4  Dana,  381. 

Without  expressly  indorsing  the  result  in  some  of  the  cases^ 
or  all  that  has  been  said  by  the  courts  in  their  opinions  when 
making  an  application  to  the  facts  then  in  hand  of  the  rule 
60  exhaustively  examined  and  approved  in  Tracy  v.  Talmage, 
14  N.  Y.  162,  67  Am.  Dec.  132,  and  Hill  v.  Spear,  50  N.  H. 
253,  9  Am.  Rep.  205,  we  cite,  in  support  of  the  propositions 
therein  contended  for,  and  upon  which  we  rest  a  reversal  of 
the  order  of  dismissal  made  by  the  court  below,  Armstrong  v. 
Toler,  11  Wheat.  258;  Green  v.  Collins,  3  Cliff.  494;  Dater  v. 
Earl,  3  Gray,  482;  Armfield  v.  Tate,  7  Ired.  258;  Read  v.  Tajt,, 
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3  R.  I.  175;  Cheney  v.  Duke,  10  Gill  &  J.  11;  Kreiss  v.  Selig- 
man,  8  Barb.  439;  Michael  v.  Bacon,  49  Mo.  474;  8  Am.  Rep. 
138;  Brunswick  v.  Valleau,  50  Iowa,  120;  32  Am.  Rep.  119; 
Webber  v.  Donnelly,  33  Mich.  469;  Bishop  v.  Honey,  34  Tex. 
245;  Wright  v.  Hughes,  119  Ind.  324;  12  Am.  St.  Rep.  412; 
Feineman  v.  Sachs,  33  Kan.  621;  52  Am.  Rep.  547;  Rose  v. 
Mitchell,  6  Col.  102;  45  Am.  Rep.  520;  Banchor  v.  Mansel,  47 
Me.  58;  Henderson  v.  Waggoner,  2  Lea,  133;  31  Am.  Rep. 
591;  Gaylord  v.  Soragen,  32  Vt.  110;  76  Am.  Dec.  154; 
Mahood  V.  Tealza,  26  La.  Ann.  108;  21  Am.  Rep.  540;  Dela- 
vina  V.  Hill,  N.  H  ,  March  14,  1890. 

The  agent  who  made  the  sales,  upon  whose  testimony  the 
defendant  saw  fit  to  rest  her  case,  knew  that  she  was  engaged 
in  the  unlawful  business  of  keeping  a  house  of  ill-fame,  and 
admits,  also,  that  he  supposed  the  beer  would  be  used  or  sold 
in  her  place  of  business.  Nothing  further  was  shown  which 
connected  the  plaintiff  or  its  agent  with  any  violation  of  the 
law.  The  burden  was  upon  the  defendant  to  show  that  an  en- 
forcement of  the  contract  would  be  in  violation  of  the  settled 
policy  of  the  state,  or  injurious  to  the  morals  of  its  people,  and 
no  court  should  declare  a  contract  illegal  on  doubtful  or  un- 
certain grounds.  And  it  may  be  difficult  to  distinguisli  between 
the  cases  in  which  the  vendor,  with  knowledge  of  the  vendee's 
unlawful  purpose,  does  not  become  a  confederate,  and  those 
wherein  he  aids  and  assists  to  an  extent  suflicient  to  vitiate 
the  sale;  but  this  difficulty  is  not  apparent  in  the  case  at  bar. 

Order  reversed.  

Sales  wok  an  Unlawful  Use  —  Recovbry  of  Price.  —  The  general 
nile  seema  to  be,  that  knowledge  on  the  part  of  the  vendor  that  the  goods 
Bold  may  be  used  for  an  nnlawfal  purpose  will  not  prevent  his  recovery  of 
the  purchase  price  from  the  vendee:  Brunswick  v.  VaUeau,  50  Iowa,  120;  32 
Am.  Rep.  119,  and  particularly  extended  note  122-127;  Wallace  v.  Lark,  12 
S.  C.  576;  32  Am.  Rep.  616;  Trae^  v.  Talmage,  14  N.  Y.  162;  67  Am.  Dec 
132,  and  note. 
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EOSBNFIELD    V.    ArROL. 

[44  Minnesota,  895.] 

WATER-nXTCBBS,   TENANT  OF  UpPEB   FlOOR   ReSPONSTBLB  TO  TENANT  Bb« 

LOW  FOB  Pbopkb  Usb  AND  Cabe  OF.  —  The  lessae  of  an  upper  floor  of 
a  building  is  responsible  for  the  proper  use  and  proper  care  of  the  water 
and  water-fixtures  thereon,  and  is  liable  for  damages  sustained  by  the 
tenant  of  a  lower  floor  by  reason  of  his  failure  to  exercise  proper  care  iit 
the  use  of  such  fixtures. 
Neolioencb,  Evidence  of,  What  Sufficient.  —  Evidence  of  defendant's 
negligence  need  not  be  direct  and  positive.  The  plaintiff  is  not  bound 
to  prove  more  than  enough  to  raise  a  fair  presumption  of  negligence  ou 
the  part  of  the  defendant,  and  of  resulting  injury  to  himself.  Having 
done  this,  he  is  entitled  to  recover,  unless  the  defendant  produces  evi> 
dence  sufficient  to  rebut  the  presumption. 

Action  to  recover  damages.     The  opinion  states  the  case. 

Brown  and  Schrader,  for  the  appellant. 

Charles  Bechhoeferj  for  the  respondents. 

Collins,  J.  It  is  not  argued  on  this  appeal  that  the  court 
below  erred  in  any  of  its  rulings  upon  such  questions  of  law 
as  were  presented  during  the  trial,  nor  is  it  claimed  that  the 
order  for  judgment  was  incorrect,  if  the  findings  of  fact  were 
justified  by  the  testimony.  Appellant's  contention  is,  that 
they  were  not;  that  the  witnesses  wholly  failed  to  show  his 
negligence;  and  further,  that,  from  the  undisputed  testimony, 
it  affirmatively  appeared  that  the  respondents  had  themselves 
contributed  to  the  injury.  Very  little  need  be  said  upon  either 
of  these  positions.  Plaintifls  and  defendant  held  leases  for 
different  floors  of  the  same  building.  The  plaintiffs  occupied, 
as  merchants,  the  ground-floor  and  basement,  while  defend- 
ant used  the  third  floor  for  storing  furniture,  he  having  pre- 
viously resided  there.  Usually  this  floor  could  be  reached  by 
either  of  two  doors;  but  at  the  time  of  the  flooding,  one  of 
these  doors  had  been  securely  nailed  up  by  defendant.  The 
key  to  the  other  door,  which  was  supposed  to  be  and  undoubt- 
edly was  locked,  was  in  defendant's  custody.  He  had  ex- 
clusive control  and  possession  of  the  third  floor,  and  of  the 
room  thereon  in  which  a  faucet  was  turned  by  some  one,  from 
which  the  water  ran  upon  the  floor,  and  thence  down  upon 
plaintiffs'  goods.  Within  the  few  days  immediately  preced- 
ing this  accident,  the  furniture  above  mentioned  had  been 
sold  at  public  auction,  upon  the  premises,  and  with  defend- 
ant's permission.  He  had  also,  after  the  auction,  loaned 
his  key  to  the  purchaser  of  the  furniture,  and  a  man  in  the 
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«mploy  of  the  latter  had  vii»ited  the  place  for  the  purpose  of 
taking  an  inventory.  It  would -seem  quite  obvious  that  tljis 
man,  or  the  defendant,  or  some  one  of  the  persons  attending 
the  auction  sale,  —  and  there  were  several,  —  must  have  inad- 
vertently turned  the  faucet  and  so  left  it.  The  defendant  was 
responsible  for  the  proper  use  and  proper  care  of  the  water 
and  water-fixtures.  Liability  attached  to  him  on  proof  that 
negligence  had  occurred  and  damages  had  ensued:  Moore  v. 
<joedel,  34  N.  Y.  527;  Simontony.Loring,  68  Me.  164;  28  Am. 
Rep.  29. 

Negligence,  which  is  the  want  or  absence  of  ordinary  care, 
is  the  gist  of  the  action,  and  the  burden  was  upon  the  plain- 
tiffs to  prove  facts  from  which  it  could  fairly  be  inferred  that 
the  defendant's  negligence  was  the  proximate  cause  of  the  in- 
jury. The  evidence  need  not  be  direct  and  positive.  The  fact 
of  negligence  in  any  given  case  is  susceptible  of  proof  by 
evidence  of  circumstances  bearing  more  or  less  directly  upon 
the  fact.  The  plaintiffs  were  not  bound  to  prove  more  than 
enough  to  raise  a  fair  presumption  of  negligence  on  the  part 
of  the  defendant,  and  of  resulting  injury  to  themselves.  Hav- 
ing done  this,  they  were  entitled  to  recover,  unless  the  defend- 
ant produced  evidence  sufficient  to  rebut  this  presumption: 
1  Shearman  and  Redfield  on  Negligence,  sees.  57,  58,  and 
cases  cited.  The  trial  court  held  that  the  presumption  of 
negligence  on  defendant's  part,  raised  by  plaintiffs'  testimony, 
had  not  been  rebutted,  and  with  its  finding  upon  this  fact  we 
cannot  interfere.  There  was  an  abundance  of  testimony  in 
support  of  it. 

There  is  nothing  in  defendant's  claim  that  plaintiffs  were 
guilty  of  contributory  negligence.  At  most,  the  testimony  on 
this  point  was,  that  one  of  the  plaintiffs  informed  defendant, 
the  latter  assenting,  that  when  there  was  danger  of  the  pipes 
freezing  on  the  upper  floors,  he  would  shut  the  water  off  in  the 
basement.  The  time  when  freezing  might  reasonably  be  ex- 
pected had  not  arrived,  nor  was  the  alleged  injury  caused  by 
the  freezing  up  of  the  pipes. 

Order  affirmed.  

Landlord  and  Tskant  —  Liabilitt  of  Lbsskk  of  Upper  Floor  of  a 
BoiLDiNO. — The  servants  of  the  occupant  of  an  upper  tenement  havin;; 
carelessly  left  open  a  faucet,  thereby  causing  the  water  to  overflow  an-l  tlootl 
the  tenement  below,  the  occupant  of  the  upper  tenement  is  liable  for  the 
damages  thereby  occasioned:  Smonton  v.  Loring,  68  Me.  164;  28  Am.  Rep. 
«,  and  note  32-34.     Compare  Olichauf  r.  Maurer,  75  III.  289;  20  Am.  Rep. 
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238,  and  note.     It  is  the  lessee's  duty  to  keep  water-pipes,  gutters,  etc.,  io 
repair:  Shindelbeck  v.  Moon,  32  Ohio  St.  264;  30  Ain.  Rep.  5S4. 

Neoligencb,  What  Evidencb  Required  to  Establish.  —  A  plaintifiF 
need  only  establish  a  prima  fade  case  of  negligence:  Achtenhayen  v.  Ciit/  of 
Watertown,  18  Wis.  331;  86  Am.  Dec.  769;  MarlaU  v.  Levee  etc.  Co.,  10  La. 
683;  29  Am.  Dec.  468.  And  then  the  burden  is  cast  upon  defendant  to  show 
that  he  was  not  guilty  of  negligence  for  which  he  is  chargeable:  TreadvxU 
V.  WhiUier,  80  CaU  675;  13  Am.  St.  Rep.  175. 


Board  op  Education  op  the  Village  op  Pine 
Island  v.  Jewell. 

[44  Minnesota,  427.] 

Money  ot  School  District  Lost  by  Burglary,  Liability  op  Treasurer 
FOR.  — The  fact  that  the  treasurer  of  a  school  district  has  lost  the  funds 
of  the  district  by  burglary  without  his  fault  does  not  constitute  a  de- 
fense to  an  action  on  his  official  bond  for  failure  to  pay  over  to  his  suc- 
cessor in  office  money  received,  but  never  paid  out,  by  him,  where 
neither  the  statute  nor  the  bond  contemplates  any  other  mode  by  which 
he  is  to  be  relieved  from  accountability  than  by  payment  of  the  money 
received  by  him. 

Release  by  School  District  of  Treasurer  for  Money  Stolen  from 
Him  Ineffectual.  —  A  vote  of  the  electors  of  a  school  district,  and  of 
its  board  of  education,  without  consideration,  to  discharge  the  treas- 
urer of  the  district  from  liability  for  money  stolen  from  him  without 
his  fault,  is  legally  ineffectual  to  discharge  him  from  his  obligation. 

Action  on  an  official  bond.     The  opinion  states  the  case. 

F.  M.  Wilson  and  W.  C.  Williston,  for  the  appellants. 

J.  C.  McClure,  for  the  respondent. 

Dickinson,  J.  This  action  is  prosecuted  by  an  independent 
school  district,  organized  under  chapter  36  of  the  General 
Statutes  of  1878,  to  recover  on  the  official  bond  of  a  treasurer 
of  the  district  for  moneys  which  he  received,  but  never  paid 
out  nor  delivered  to  his  successor  in  office.  The  principal 
ground  of  defense  is,  that  while  the  treasurer  had  the  money 
of  the  district  locked  in  an  iron  safe  in  his  place  of  business, 
which  is  to  be  taken  to  have  been  a  proper  place  for  keeping 
such  funds,  the  building  was  burglariously  entered  in  the 
night,  the  safe  blown  open  with  gunpowder,  and  the  funds 
stolen.  We  are  required  to  pass  upon  the  sufficiency  of  this 
defense.  The  statute  (Gen.  Stats.  1878,  c.  36,  sec.  107)  re- 
quires the  treasurer  to  execute  a  bond,  with  sureties,  "condi- 
tioned for  the  faithful  discharge  of  his  duties  as  treasurer."   It 
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also  declares  that  the  treasurer  shall  receive,  and  upon  the 
order  of  the  board  pay  out,  all  moneys  belonging  to  tlie  diwlricL 
He  is  required  to  make  official  statements  of  the  moneys  re- 
ceived by  him,  and  of  all  his  disbursements,  and  to  "pay  to  liis 
successor  in  office,  upon  demand,  ....  all  money  in  his  hands 
belonging  to  said  district."  The  bond  upon  which  this  action 
is  prosecuted  adds  to  the  condition  specified  in  the  statute  (the 
faithful  discharge  of  the  duties  of  the  office)  the  further  con- 
dition, among  others,  that  he  "shall,  at  the  expiration  of  his 
term  of  office,  pay  over  to  his  successor  in  office  all  moneys 
remaining  in  his  hands  as  treasurer  as  aforesaid." 

There  is  some  conflict  in  the  decisions  as  to  the  responsibil- 
ity of  public  officers  and  their  sureties  for  the  loss  of  public 
moneys  without  negligence  or  fault  on  the  part  of  the  oflicors. 
While  in  some  cases  the  rule  of  responsibility  of  bailees  for 
hire  has  been  applied,  exonerating  officers  who  have  been 
found  guiltless  of  negligence,  this  measure  of  responsibility  is 
not  generally  accepted.  The  great  weight  of  authority  in  this 
country  will  sustain  the  general  propositions,  with  respect  to 
the  liability  of  such  officers  and  their  sureties  for  the  loss  of 
public  moneys,  that  where  the  statute,  in  direct  terms  or  from 
its  general  tenor,  imposes  the  duty  to  pay  over  public  moneys 
received  and  held  as  such,  and  no  condition  limiting  that 
obligation  is  discoverable  in  the  statute,  the  obligation  thus 
imposed  upon  and  assumed  by  the  officer  will  be  deemed  to  be 
absolute,  and  the  plea  that  the  money  has  been  stolen  or  lost 
without  his  fault  does  not  constitute  a  defense  to  an  action 
for  its  recovery;  that  the  rule  of  responsibility  of  bailees  for 
hire  is  not  applicable  in  such  cases;  that  where  the  condition 
of  a  bond  is,  that  the  officer  will  faithfully  discharge  the 
duties  of  the  office,  and  where  the  statute,  as  before  stated,  im- 
poses the  duty  of  payment  or  accountability  for  the  money, 
without  condition,  the  obligors  in  the  bonds  are  subject  to  the 
s:ime  high  degree  of  responsibility;  and  that  the  reasons  upon 
which  these  propositions  rest  are  to  be  found  both  in  the 
unqualified  terms  of  the  contract  and  in  considerations  of 
public  policy:  United  States  v.  Prescntt,  3  How.  578;  United 
Slates  V.  Dashiel,  4  Wall.  182;  Boyden  v.  United  States,  13 
Wall.  17;  Inhabitants  of  Hancock  v.  Hazzard,  12  Cush.  112; 
59  Am.  Dec.  171;  Inhabitants  of  New  Providence  v.  MeEachron^ 
33  N.  J.  L.  339;  affirmed  35  N.  J.  L.  528;  Commonwealth  v. 
Comly,  3  Pa.  St.  372;  State  v.  Harper,  6  Ohio  St.  607;  67  Am. 
Dec.  363;  District  Township  of  Taylor  v.  Morion^  37  Iowa,  550; 
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Thompson  v.  Board,  30  111.  99;  Halbert  v.  State,  22  Ind.  125; 
Morbeck  v.  State,  28  Ind.  86;  Ward  v.  School  District,  10  Neb. 
293;  35  Am.  Rep.  477;  Wilson  v.  Wichita  Co.,  67  Tex.  647; 
State  V.  Nevin,  19  Nev.  162;  3  Am.  St.  Rep.  873;  /S<a«g  v.  Moore, 
74  Mo.  413;  41  Am.  Rep.  322;  State  v.  Powell,  67  Mo.  395; 
29  Am.  Rep.  512;  Commissioners  v.  Lineherger,  3  Mont.  231. 
The  tenor  of  our  own  decisions  has  been  in  harmony  with  these 
authorities,  and  they  may  be  said  to  have  been  based  largely 
at  least  upon  the  same  reasons  above  stated:  County  of  Hen- 
nepin V.  Jones,  18  Minn.  182  (199);  County  of  McLeod  v.  Gil- 
bert, 19  Minn.  176  (214);  County  of  Redwood  v.  Tower,  28 
Minn.  45.  This  being,  as  we  deem,  the  generally  established 
rule  of  law,  and  this  strict  measure  of  responsibility  having 
been  so  long  ago  declared  by  this  court  upon  grounds  which, 
as  we  think,  support  the  propositions  above  stated,  it  should 
be  left  for  the  legislature  to  modify  the  law,  if  the  prevailing 
doctrine  is  deemed  to  be  inexpedient.  From  the  fact,  how- 
ever, that,  notwithstanding  the  decisions  of  this  court,  above 
cited,  no  legislation  upon  the  subject  has  followed,  it  may  be 
inferred  that,  in  the  judgment  of  the  legislature,  no  change  in 
the  law  has  been  deemed  to  be  expedient. 

Applying  to  this  case  the  propositions  above  stated,  the  offi- 
cer and  his  sureties  were  responsible.  Not  only  familiar  con- 
siderations of  public  policy  support  this  conclusion,  but  by 
the  terms  of  the  statute  and  of  the  bond  the  obligation  of  tho 
treasurer  to  pay  over  the  public  moneys  received  by  him  is 
fiubject  to  no  qualification  which  would  permit  the  defense 
here  relied  upon  to  be  interposed.  Neither  the  statute  nor  the 
bond  seems  to  contemplates  any  other  mode  by  which  the  offi- 
cer is  to  be  relieved  from  accountability  than  by  payment  of 
the  money  received  by  him.  Whether  it  would  be  a  defense 
if  by  act  of  God  or  of  the  public  enemy  he  were  prevented  from 
paying  the  money,  we  do  not  decide.  Such  was  the  case  of 
United  States  v.  Thomas,  15  Wall.  337,  relied  upon  by  the  ap- 
pellants. That  decision  was  not  intended  to  overrule  the 
prior  decisions  of  that  court  above  cited,  holding  that  a  loss 
of  the  money  by  theft  is  no  defense.  The  decision  was  based 
upon  considerations  which  were  regarded  as  distinguishing  the 
case  from  those  previously  before  the  court. 

The  further  defense  was  made  that,  at  a  special  meeting  of 
the  qualified  voters  of  the  district,  and  at  a  meeting  of  the 
board  of  education  of  the  village,  resolutions  were  adopted  to 
the  effect  that  the  district  should  assume  the  loss,  and  that  the 
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treasurer  be  discharged  from  liability.  We  are  of  the  opinion 
that  neither  the  action  of  the  board  nor  that  of  the  district 
was  legally  eflfectual  to  gratuitously  discharge  the  obligation 
of  the  treasurer.  The  express  provision  in  the  statute  that,  in 
case  of  any  breach  in  the  conditions  of  the  treasurer's  bond, 
"the  board  shall  cause  an  action  to  be  commenced  thereon,"^ 
etc.  (Gen.  Stats.  1878,  c.  36,  sec.  107),  in  connection  with  the 
fact  that  the  statute  contains  no  express  authority  to  dis- 
charge such  an  obligation,  nor,  so  far  as  we  can  discover,  any- 
thing from  which  such  authority  is  to  be  implied,  is  enough 
to  justify  the  conclusion  that  no  such  power  has  been  con- 
ferred. We  have  used  the  term  "gratuitously  "  for  the  reason 
that  no  consideration  for  the  surrender  or  discharge  of  the  ob- 
ligation is  apparent.  See,  upon  this  subject,  Ward  v.  School 
District,  10  Neb.  293;  35  Am.  Rep.  477;  District  Township  of 
Taylor  v.  Mortorij  37  Iowa,  650;  Commissioners  v.  Linebergery 
3  Mont.  231. 

Order  affirmed.  ^___ 

Official  Boxd  —  Public  Trkasitrkr.  —  A  public  treasarer  fs  liable  on  hi» 
official  bond  for  money  stolen  from  him  without  his  fault:  Note  to  StcUe  ▼. 
i^trrin,  3  Am.  St  Rep.  880,  881. 
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[44  MiMMESOTA,  454.] 

RoDND-TRiP  Railway  Ticket,  Unused  Part  of,  Transflrablb.  —  ▲ 
round-trip  railway  ticket  used  by  the  buyer  thereof  in  traveling  to  the 
place  named  therein,  and  then  sold  and  transferred  to  another  person,  ia 
the  absence  of  any  restrictions  in  tlie  original  contract  of  sale,  is  valid 
in  the  hands  of  the  holder,  and  entitles  him  to  a  return  passage. 

Damages  fok  Unlawftjl  Attempt  to  Eject  Pajwesoer  from  Railway 
Train.  — If  the  conductor  of  a  railway  train  refuses  to  recognize  a  valid 
ticket,  and  demands  from  the  bolder  the  regular  fare,  and  attempts  to- 
eject  him  by  force  for  nonpayment,  the  company  will  be  liable  in  dam- 
ages  for  the  assault,  and  in  assessing  the  damages  the  jury  may  consider, 
in  connection  with  the  assault,  the  annoyance,  vexation,  and  indignity 
snflfered  by  the  passenger. 

Dahaoes  too  Remote  when.  —  In  an  action  to  recover  damages  for  un- 
lawfully ejecting  a  passenger  from  a  railway  train,  damages  resulting 
from  his  loss  of  a  job  of  work,  by  reason  of  bis  delay  at  the  station  at 
which  be  was  compelled  to  leave  the  train,  are  too  remote  to  be  consid- 
ered. 

Action  to  recover  damages  for  a  tort.     The  opinion  state* 
the  case. 


690  Carsten  v.  Nobthebn  Pacific  R.  R.  Co.       [Minn. 

John  C.  Bullitt,  Jr.,  and  Tilden  R.  Sehaes,  for  the  appellant. 
/.  B.  Douglas  and  J.  N.  True,  for  the  respondent. 

Vanderburgh,  J.  The  defendant,  in  August,  1888,  issued 
excursion  passenger-tickets  from  Detroit,  in  this  state,  "  to 
Minneapolis  and  return,"  to  be  used  within  a  time  limited, 
but  without  restrictions  as  to  transfer.  The  plaintiff  pur- 
chased one  of  these  tickets  at  second  hand  of  a  railway  ticket- 
broker,  and  in  conformit}''  with  the  usage  of  the  company,  had 
it  stamped  by  the  defendant's  agent  at  the  depot  in  Minne- 
apolis, and  thereupon  presented  it  to  the  baggage-man,  who 
punched  it  and  checked  his  baggage,  and  within  the  time  lim- 
ited plaintiff  took  passage  on  a  regular  passenger  train  from 
Minneapolis  to  Detroit.  While  on  the  way,  and  before  reach- 
ing Brainerd,  an  intermediate  station,  his  ticket  was  examined 
by  an  agent  of  the  company,  who  is  styled  a  "ticket-ex- 
changer," and  acted  as  an  assistant  to  the  regular  conductor, 
and  who  notified  the  plaintifif  that  his  ticket  was  not  good,  on 
the  ground  stated  by  him  that  it  was  bought  at  a  "  scalper's 
office."  He,  however,  took  up  and  retained  the  ticket,  and 
refused  to  return  it  to  the  plaintiff.  The  regular  conductor 
soon  after  came  along  and  demanded  plaintiff's  fare,  and 
when  informed  of  what  had  been  done  by  the  exchanger,  also 
stated  that  the  ticket  was  not  good,  and  notified  him  that  he 
would  have  to  leave  the  train  unless  he  paid  his  fare,  and  soon 
after  came  back,  accompanied  by  two  brakeraen,  as  the  train 
was  approaching  a  station,  for  the  purpose,  as  the  evidence 
tends  to  show,  of  ejecting  plaintifif  from  the  train.  They  took 
him  by  the  shoulder  and  led  him  to  the  door  in  presence  of 
the  passengers,  when  a  stranger  paid  his  fare  to  Brainerd,  at 
which  place  the  plaintiflF  voluntarily  left  the  train.  Plaintiff 
acted  under  compulsion  when  leaving  his  seat  when  ordered, 
but  made  no  resistance,  and  there  was  in  fact  no  violence  or 
vindictive  or  abusive  language  used. 

1.  The  evidence  is  sufficient  to  show  that  the  ticket  was 
genuine  and  was  good  for  one  passage  from  Minneapolis  to 
Detroit  as  a  return  ticket,  and  that  it  was  wrongfully  taken 
away  from  plaintiff,  and  appropriated  by  the  agent  of  the  de- 
fendant. The  ticket  was  transferable  in  the  absence  of  any 
restrictions  in  the  original  contract  of  sale,  and  was  valid  in 
plaintiff's  hands.  The  conductor  was  fully  advised  of  the 
facts  in  the  case,  which  he  could  verify  by  reference  to  his  as- 
sistant on  the  same  train.     His  conduct  in  requiring  the  plain- 


Nov.  1890.]     Carsten  v.  Northern  Pacific  R,  R.  Co.       591 

fiff  to  leave  the  train  was  therefore  wrongful:    Burnham  v. 
Grand  Trunk  R'y  Co.,  63  Me.  298;  18  Am.  Rep.  220. 

2.  It  is  an  action  sounding  in  tort,  and  we  think  the  plain- 
tiflF  entitled  to  claim  damages  for  the  wrong  and  injury  done 
him,  in  addition  to  the  price  of  the  ticket,  though  no  particular 
loss  or  special  injury  to  his  person  was  shown.  The  evidence 
tended  to  prove  that  the  agents  of  the  defendant  laid  hands 
on  him,  and  were  proceeding  to  eject  him  by  force,  if  neces-- 
sary,  from  the  car,  which  was  full  of  pa.ssengers.  The  fact 
that  he  escaped  personal  violence  by  non-resistance  does  not 
deprive  him  of  his  right  of  action;  and  the  jury  were  entitled 
to  consider,  in  connection  with  the  physical  acts  of  the  con- 
ductor in  wrongfully  attempting  to  eject  him,  the  annoyance, 
vexation,  and  mortification  suffered  by  him,  and  the  indignity 
put  upon  him:  Chicago  etc.  R.  R.  Co.  v.  Flagg,  43  111.  364;  92 
Am.  Dec.  133;  3  Sutherland  on  Damages,  712,  715;  2  Beach 
on  Railway  Law,  sec.  891.  But  the  jury  must  be  governed 
by  the  evidence,  and  the  damages  assessed  must  be  appropri- 
ate to  the  nature  of  the  case,  which  will  be  modified  by  the 
circumstances,  such  as  the  presence  or  absence  of  personal 
malice,  actual  violence,  and  threatening  or  insulting  language: 
Chicago  etc.  R.  R.  Co.  v.  Park8,  18  111.  560;  68  Am.  Dec.  562, 
573.  The  instruction  given  by  the  court  to  the  jury,  that  if 
the  conductor  took  up  the  ticket,  and  failed  to  give  any  excuse 
for  his  refusal  to  return  the  same  to  plaintiff,  and  no  excuse 
existed,  they  might  presume  that  he  acted  malevolently,  and 
with  a  tyrannical  and  oppressive  motive,  and  might  award 
him  "any  amount  of  damages  that  is  proper,  not  exceeding 
the  sum  of  one  thousand  dollars,"  was,  we  think,  in  view. of  the 
evidence  in  the  case,  erroneous,  and  likely  to  mislead  the  jury 
as  to  the  extent  of  their  discretion  on  the  question  of  damages. 

3.  The  plaintiff  was  permitted,  against  the  objection  of  the 
defendant,  to  prove  that,  by  reason  of  his  delay  at  Brainerd, 
he  lost  a  job  of  thrashing  at  Detroit,  for  which  he  expected 
$2.25  per  day.  'He  testified  that  he  was  detained  there  for  a 
week  for  want  of  money  to  go  any  farther,  and  this  alleged 
loss  the  jury  were  allowed  to  consider.  This  was  error.  Such 
damages  are  too  remote.  They  cannot  be  considered  the 
proximate  result  of  the  alleged  wrongful  act  of  the  conductor. 
There  must  have  been  several  other  independent  causes  to 
which  the  same  result  might  have  been  referred:  Brown  v. 
Cuviminga,  7  Allen,  507. 

Order  reversed. 


■692  Devlin  and  Wife  v.  Quiaa.  [Minn, 

Railroad  Companies  —  Damages  for  Wrongful  Ejkction  of  a  Pas- 
SKNGKR  FROM  Car.  — A  Carrier  is  answerable  for  exemplary  damages  for  wrong- 
fully ejecting  a  passenger  from  its  cars:  II fid  v.  Georgia  P.  Ry  Co.,  79  G a. 
358;  II  Am.  St.  Rep.  434,  and  note;  Cincinnati  etc  R'yCo.  v.  Cole,  29  Ohio  St. 
126;  23  Am.  Rep.  729;  Palmer  v.  Railroad,  3  S.  C.  580;  16  Am.  Rep.  750. 
And  the  jury,  in  estimating  the  amount  of  damages,  may  take  into  considera- 
tion not  only  the  annoyance,  vexation,  delay,  and  risk  to  which  the  passen- 
ger was  subjected,  but  also  any  indignity  he  may  have  sufiFered  through  th» 
expulsion :  Chicago  etc  R.  R.  Co.  v.  Flagg,  43  111.  364;  92  Am.  Dec  133$ 
.Georgia  etc  R.  R.  Co,  V.  Olda^  77  Ga.  673. 


Devlin  and  Wife  v.  Quigq. 

[44  Minnesota,  53-L] 

MORTOAGK  TO   DeFBAUD  CREDITORS  —  ACTION  TO  FORECLOSE    MAT    BE    EN' 

JOINED.  —  A  mortgagor  may  maintain  an  action  to  enjoin  the  foreclosure 
of  a  mortgage  executed  without  consideration,  notwithstanding  it  was 
given  by  him  for  the  purpose  of  hindering  and  delaying  his  creditors. 
Appellate  Court  will  not  Disturb  Findings  of  the  trial  court,  where- 
there  is  evidence  sufficient  to  justify  them. 

Action  to  foreclose  a  mortgage  under  a  power.  The  defend- 
ant, Quigg,  who  was  the  assignee  of  the  mortgage,  appealed. 
The  other  facts  are  stated  in  the  opinion. 

George  B.  Edgerton  and  George  W.  Wilson^  for  the  appellant, 

/.  G.  Redding  and  Lorin  Cray^  for  the  respondents. 

Mitchell,  J.  This  was  an  action  to  enjoin  the  foreclosure- 
of  a  mortgage  under  a  power,  on  the  ground  that  it  was  with- 
out consideration,  and  was  not  executed  to  secure  the  pay- 
ment of  any  indebtedness.  The  court  found  as  facts  that  "  the 
mortgage  was  not  executed  to  evidence,  provide  for,  or  secure 
the  payment  of  any  indebtedness  to  the  mortgagee  or  any 
other  person  on  part  of  the  plaintiffs,  or  either  of  them,  or  any 
one  else;  that  it  was  executed  without  consideration,  and  for 
the  sole  purpose  of  creating  an  apparent  indebtedness  and 
cloud  upon  the  premises  to  hinder  and  delay  creditors."  To- 
rebut  the  solemn  admissions  of  the  plaintiffs  contained  in  tlie 
mortgage,  the  evidence  should  be  strong  and  convincing,  es- 
pecially as  the  mortgagee  was  dead.  It  is  not  as  clear  and 
satisfactory  as  might  be  desired,  and,  so  far  as  we  can  judge 
from  a  cold  record,  we  might  have  hesitated  to  arrive  at  the 
same  conclusion  which  the  learned  trial  judge  reached.     But 
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if  he  believed  the  testimony  of  the  plaintiffs  and  their  wit- 
iie.«»8es,  —  and  their  credibility  was  for  him  to  determine,  —  it 
was  sufficient  to  justify  the  findings,  and  we  cannot  disturb 
them.  Defendant,  however,  invokes  the  familiar  maxims, 
*'  that  he  who  comes  into  equity  must  do  so  with  clean  hands," 
and  that  "a  party  cannot  be  heard  to  set  up  his  own  fraud  as 
a  ground  for  relief."  But  these  maxims  are  not  applicable 
here.  A  conveyance  or  transfer  in  fraud  of  creditors  is  not 
regarded  as  turpis  causa,  which  renders  all  contracts  void.  It 
is  merely  voidable  only  in  favor  of  the  defrauded  creditors, 
leaving  it  in  all  other  respects,  and  as  between  the  parties, 
valid;  the  fraud,  if  there  be  one,  being  strictly  a  private  fraud, 
which  is  available  only  to  those  injured  by  it:  Livingsloa  v. 
Ives,  35  Minn.  55. 

Hence,  if  this  mortgage  had  been  given  to  secure  an  actual 
indebtedness,  the  fact  that  it  was  also  given  and  taken  for  the 
purpose  of  defrauding  the  creditors  of  the  mortgagor  would 
constitute  no  defense  to  an  action  to  foreclose,  or  any  ground 
for  enjoining  a  foreclosure  under  a  power.  The  plaintiffs, 
doubtless,  could  not  set  up  their  own  fraud  as  a  substantive 
cause  of  action  to  recover  back  property  actually  conveyed  for 
the  purpose  of  defrauding  their  creditors.  But  here  the  de- 
fendant is  the  actor.  He  is  proceeding  to  enforce  the  mort- 
gage, which  the  plaintiffs  are  seeking  to  prevent,  not  on  the 
ground  that  it  was  executed  to  defraud  creditors,  but  tliat  it 
was  without  consideration,  and  does  not  in  fact  secure  any  in- 
debtedness. If  the  defendant  had  proceeded  to  foreclose  by 
action,  there  can  be  no  doubt  that  this  would  have  been  avail- 
able as  a  defense,  and  could  not  have  been  rebutted  or  over- 
come by  showing  that  the  mortgage  was  executed  to  defraud 
creditors:  Wearse  v.  Peirce,  24  Pick.  141;  Hannan  v.  Hannan, 
123  Mass.  441;  25  Am.  Rep.  121;  Brigga  v.  Langford,  107  N.  Y. 
680;  Siickner  v.  Sackner,  39  Mich.  39.  But  it  can  mak^  no 
difference  that  the  defendant  is  proceeding  under  the  power 
of  sale,  and  therefore  the  plaintiffs  put  to  a  suit  to  enjoin. 
The  maxim,  In  pari  delicto,  etc.,  is  not  applicable.  The  plain- 
tiffs are  not  seeking  to  recover  back  property  which  they  have 
already  conveyed,  but  to  prevent  defendant  from  enforcing  tlie 
mortgage;  and  this  they  do,  not  on  the  ground  that  it  was  ex- 
ecuted to  defraud  creditors,  but  that  it  was  executed  without 
consideration,  and  that  "  there  was  no  debt  to  secure."  This 
is  a  good  defense  to  the  mortgage,  independently  of  the  fnunlu- 
lent  purpose  for  which  it  may  have  been  executed,  and  one 
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that  may  be  shown,  notwithstanding  that  the  mortgage  is  un- 
der seah 

Judgment  affirmed.  

MoRTGAGK  —  Wakt  OF  CONSIDERATION.  — As  between  the  parties  in  an 
actioa  to  foreclose  a  mortgage,  want  of  consideration  is  a  good  defense,  and 
may  be  shown  by  parol:  Hannan  v.  Hannan,  123  Mass.  441;  25  Am.  Rop.  121. 

Injcnotion  may  Lis  to  Restrain  thk  Foreclosure  of  iloRTGAcjE.-*, 
when  the  foreclosure  ia  improperly  sought:  Oardner  v.  Teri-y,  99  Mo.  523. 
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Price  v.  Springfield  Real  Estate  Association. 

[lOi  MiBsocRi,  107.] 
JtTDOMENT  or  Probatb  Coubt,  PRESDMFnoN  IN  Favor  OF.  —  The  ortlers 
and  judgments  of  the  probate  courts  of  Missouri  are  entitled  to  the 
same  favorable  presumptions  as  to  jurisdiction  as  are  those  of  the  circuit 
courts,  or  other  courts  of  general  jurisdiction.  The  judgments  and 
orders  of  the  former  are  not  open  to  collateral  attack. 

Executors  and  Administrators,  Sales  bv,  Presumptions  in  Favor 
or.  —  One  who  claims  under  an  administrator's  deed  need  only  pro<luce 
the  deed,  order  of  sale,  and  order  of  court  approving  the  sale,  to  raioe 
the  presumption  that  the  requisite  antecedent  steps  for  the  sale  wer« 
taken;  and  where  the  administrator  may  purchase  at  his  own  sale  by 
paying  not  less  than  three  fourths  of  the  appraised  value  of  the  proi>- 
erty,  it  will  also  be  presumed,  in  the  absence  of  evidence  to  the  coo- 
trary,  in  favor  of  a  purchaser  from  him,  that  he  complied  with  the  law. 

Executors'  and  Administrators'  Sales  —  Approval  at  Surkkquknt 
Term. — When  an  administrator's  sale  is  not  required  to  be  approved 
at  the  term  of  court  when  made,  its  approval  at  a  subsequent  term  it 
not  irregular. 

Disqualified  Judge  —  Presumption  in  Favor.  —  It  will  !«  presumed 
that  a  judge  complied  with  the  statute  requiring  him  not  to  sit  in  tho 
determination  of  any  cause  or  proceeding  in  which  he  is  interested. 
This  presumption  prevails,  although  it  is  shown  that  he  was  present  ak 
the  opening  of  court  each  day. 

Executorh'  and  Administrators'  Sales  — Rffkct  of  Recital  in  Deed. 
—  Where  the  statute  does  not  require  an  administrator's  deed  to  recite 
the  time  and  place  of  sale,  nor  that  it  was  made  during  tl>e  session  uf  a 
certain  court,  the  order  of  court  approving  the  sale  is  better  evidence 
that  it  was  made  at  the  proper  time  and  place  than  a  recital  to  the  cou« 
trary  in  the  deed.  Such  recital  may  therefore  be  disregarded  aa  a 
clerical  mistake. 

Executors'  and  Administrators*  Sales,  Presumption  in  Favor  of.  — 
If  an  administrator's  sale  was  made  nearly  forty>three  yean  before  eait 
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was  brought  in  ejectment,  and  the  claimant  under  such  sale  has  paid 
taxes  on  the  land  and  exercised  acts  of  ownership  over  it  for  twenty- 
years  before  suit,  it  will  lie  presumed  that  the  administrator  did  hi» 
duty  according  to  law,  and  such  presumption  is  not  overcome  by  un- 
necessary recitals  in  bis  deed. 

Boyd  and  Delaney,  for  the  appellant. 

B.  N.  Massey,  C.  W.  Thrasher^  and  Adiel  Sherwood,  for  the- 
respondent. 

Black,  J.  This  is  an  action  of  ejectment  for  thirty  acres- 
of  land  near  Springfield,  in  Greene  County.  Plaintiff  ap- 
pealed from  a  judgment  in  favor  of  the  defendant. 

It  is  admitted  that  Daniel  B.  Miller  died  seised  of  the  land- 
in  1839  or  1840.  In  1869  and  1870,  the  heirs  of  Miller  made- 
deeds  of  quitclaims  to  John  C.  Price,  and  the  plaintiff  claims 
under  the  last  will  of  Price. 

The  defendant,  for  a  record  title,  put  in  evidence  a  deed" 
from  Joshua  Davis,  clerk  of  the  county  court  of  Greene 
County,  to  Joseph  Weaver,  dated  the  4th  of  May,  1843,  from 
which  it  appears  Weaver,  as  administrator  of  the  Miller 
estate,  sold  eighty  acres  of  land,  of  which  the  land  in  suit  i& 
a  part,  and  he  hecame  the  purchaser  at  his  own  sale;  a  sher- 
iff's deed,  dated  the  14th  of  September,  1855,  made  by  virtue- 
of  proceedings  duly  had  in  the  partition  of  the  real  estate  of 
Joseph  Weaver,  conveying  to  Joseph  Farrier  the  thirty  acres 
in  question;  also  other  deeds,  showing  a  chain  of  title  from 
Farrier  to  the  defendant.  This  suit  was  commenced  on  the 
13th  of  April,  1886,  and  a  further  defense  is  the  statute  of 
limitations. 

There  is  no  evidence  showing,  or  tending  to  show,  that 
plaintiff,  her  testator,  or  the  Miller  heirs  ever  had  actual  pos- 
session of  the  thirty  acres,  or  any  part  of  it.  On  the  other 
hand,  it  is  shown  that  Farrier  began  cutting  fire-wood  from 
the  land  in  1864.  Like  acts  of  ownership  have  been  con- 
tinued by  him,  and  those  claiming  from  and  under  him^ 
down  to  the  commencement  of  this  suit,  though  it  does  not 
appear  that  the  land  has  ever  been  cleared  or  cultivated. 
Defendant  and  those  under  whom  it  claims  have  paid  all  of 
the  taxes  assessed  against  the  property  from  1841  to  1883. 
It  is  unnecessary  to  set  out  with  more  detail  the  evidence  on 
the  issue  of  adverse  possession;  for  the  instructions  given 
are  so  inconsistent  that  it  is  impossible  to  tell  on  what  theory 
the  court  decided  the  case,  it  having  been  tried  by  the  court 
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^vithout  a  jury.  If  the  administrator's  deed  is  a  valid  convey- 
ance, and  must  be  so  declared  as  a  matter  of  law  on  tliis  rt'C- 
ord,  then  the  judgment  must  be  affirmed,  without  any  regard 
to  the  instructions. 

The  deed  from  the  county  clerk  to  Weaver  is,  as  has  been 
said,  dated  the  4th  of  May,  1843.  It  recites  a  public  sale 
.made  by  Weaver,  as  administrator  of  the  estate  of  Daniel  B. 
Jliller,  on  the  11th  of  September,  1841,  pursuant  to  an  order 
•of  the  county  court  made  on  the  6th  of  August,  1841,  and  that 
Weaver,  being  the  highest  bidder,  became  the  purcliaser  of 
the  eighty  acres  at  the  price  of  $280.  The  defendant  also  put 
in  evidence  three  orders  of  the  county  court,  to  the  following 
effect:  One  made  on  August  6,  1841,  directing  the  administra- 
tor to  sell  the  eighty  acres  of  land  to  the  highest  bidder,  at  the 
court-house  door,  on  a  credit  of  nine  months,  to  pay  the  debts 
of  the  Miller  estate;  one  dated  the  3d  of  November,  1841, 
showing  that  Weaver,  as  administrator,  exhibited  the  sale  bill 
for  the  eighty  acres  of  land  sold  according  to  the  previous 
order  of  the  court,  and  directing  that  he  be  charged  with  the 
«um  of  $280,  the  amount  for  which  the  land  was  sold;  and  one 
<iated  the  31st  of  May,  1843,  approving  the  sale,  and  directing 
"the  clerk  to  execute  a  deed  to  Weaver. 

There  is  no  affirinalive  proof  that  these  are  all  of  the  orders 
made  by  the  court  in  the  matter  of  this  sale;  and  it  was  ad- 
mitted on  the  trial  that  all  of  the  papers  filed  iu  the  matter  of 
■the  Miller  estate  had  been  lost  or  destroyed. 

1.  The  plaintiflf  insists  that,  in  order  to  sustain  the  admin- 
istrator's sale,  it  devolved  upon  the  defendant  to  show  that 
the  administrator  filed  a  petition  for  the  sale  of  the  real  estate, 
to  produce  an  order  of  the  court  directing  notice  to  be  given 
to  all  parties  in  interest  of  the  filing  of  such  a  petition,  and  to 
show  that  the  administrator  caused  the  property  to  be  ap- 
praised. These  objections  are  all  based  upon  the  proposition 
that  the  county  courts  are  courts  of  special  and  limited  juris- 
diction, and  that  all, these  matters  must  be  shown  in  8up()ort 
of  the  administrator's  deed.  Early  cases  are  cited  giving 
«ome  support  to  the  proposition,  but  the  doctrine  has  long 
«ince  been  exploded.  Forn)erly  county  courts  had,  and  pro- 
bate courts  now  have,  exclusive  original  jurisdiction  in  mat- 
ters concerning  the  administration  of  estates  of  deceased 
persons.  It  is  now  well-settled  law  that  the  orders  and  judg- 
ments of  these  courts  are  entitled  to  the  same  favorable  pre- 
«umptions  and  intendments  that  are  accorded  to  the  judgments 
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of  circuit  courts.  The  proceedings  of  our  probate  and  countjr 
courts  are  no  more  open  to  collateral  attack  than  are  the  pro 
ceedings  of  any  other  courts:  Camden  v.  Plain,  91  Mo.  117;. 
Rowden  v.  Brown,  91  Mo.  429,  and  cases  cited.  Here  the  de- 
fendant put  in  evidence  the  deed,  order  of  sale,  and  the  order 
approving  the  same.  It  was  not  necessary  for  the  defendant,. 
in  the  first  instance,  to  make  any  other  or  furtlier  proof. 
From  the  deed  and  those  orders  it  will  be  presumed  that  aU 
requisite  antecedent  steps  had  been  duly  and  timely  taken,, 
until  the  contrary  is  made  to  appear.  Tliese  observations  dis- 
pose of  all  of  the  objections  before  named. 

2.  It  is  true,  the  administrator  became  the  purchaser  at  hi& 
own  sale.  He  had  a  right,  under  the  law  as  it  then  stood,  to- 
purchase  at  his  own  sale,  whether  private  or  public,  b}'  paying 
not  less  than  three  fourths  of  the  appraised  value  of  the  prop- 
erty. For  the  reasons  before  stated,  it  will  be  presumed  that 
his  bid  was  at  least  three  fourths  of  the  appraised  value. 

3.  The  sale  was  reported  to  the  county  court  at  the  Novem- 
Ijer  term,  1841,  which  must  have  been  the  next  term  after 
the  sale,  so  that  in  this  respect  there  was  a  full  compliance 
with  the  law;  but  the  objection  is  made  that  the  sale  was  not 
approved  until  the  May  term,  1843.  A  complete  answer  is, 
that  the  law  did  not  require  the  sale  to  be  approved  at  the 
term  when  the  report  was  made.  The  report  having  beert 
made  at  the  proper  time,  it  stood  as  a  pending  matter  until 
approved  or  disapproved.  The  approval  at  a  subsequent  date 
was  not  even  irregular  or  erroneous,  much  less  void.  Besides 
all  this,  a  premature  report  and  approval  does  not  make  the 
sale  void,  and  the  report  may  be  filed  and  sale  approved  at  a 
term  later  than  the  next  one  after  the  sale:  Sims  v.  Gray,  GG- 
Mo.  614;  Wilkerson  v.  Allen,  67  Mo.  502;  Henry  v.  McKerlie, 
78  Mo.  429;  McVey  v.  McVey,  51  Mo.  407. 

4.  An  objection  is  based  upon  the  fact  that  Weaver,  the 
administrator,  was  one  of  the  justices  of  the  county  court- 
when  the  order  of  sale  and  of  approval  ^as  made.  The  stat- 
ute declares  that  no  justice  of  the  county  court  shall  sit  in  the 
Uetermination  of  any  cause  or  proceeding  in  which  he  is  in- 
terested; and  if  the  majority  of  the  justices  shall  be  interested 
in  any  case  or  proceeding  pending  before  them,  the  same 
shall  be  certified  to  the  circuit  court:  R.  S.  1835,  3d  ed.,  sees. 
39,  41,  p.  159.  Two  of  the  three  justices  had  no  interest  what- 
ever in  this  matter.  It  is  not  shown  that  Weaver  took  any 
part,  as  a  member  of  the  court,  in  these  particular  proceed- 
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ings,  and  there  is  no  presumption  that  he  did  participate  in 
the  disposal  of  them  because  he  was  present  at  the  opening  of 
court  on  each  day.  It  must  be  presumed  that  he  obeyed  the 
law  and  dictates  of  common  honesty.  The  objection  has  no 
merit  in  it. 

5.  The  statute  in  force  in  1841  provides  that  all  public  ad- 
ministrator's sales  shall  be  made  at  the  court-house  door  on 
some  day  while  the  circuit  or  county  court  is  in  session.  The 
deed  recites  a  public  sale  made  on  the  11th  of  September,  1841, 
but  it  does  not  state  where  the  sale  was  made,  nor  that  either 
court  was  in  session.  The  proof  shows  that  these  courts  were 
not  in  session  on  the  11th  of  September,  1841,  but  it  appears 
a  special  term  of  the  county  court  was  held  on  Siptember 
18th  of  that  year.  Mobley  v.  Nave,  67  Mo.  54G,  holds  tliat  an 
administrator's  deed  passed  no  title,  because  the  sale  was  not 
made  during  the  session  of  the  probate,  circuit,  or  county  court; 
and  a  like  ruling  was  made  in  Ainge  v.  Corby,  70  Mo.  258,  but 
in  that  case  all  of  the  proceedings,  including  the  report  of  the 
sale,  were  in  evidence.  We  do  not  regard  these  cases  as  con- 
trolling this  one. 

The  statute  of  1335  made  it  the  duty  of  the  administrator 
to  make  a  full  report  of  his  proceedings,  showing  the  cortiGcate 
of  appraisement  and  a  copy  of  the  advertisement,  and  verified 
by  aflSdavit.  It  is  the  duty  of  the  court  to  approve  or  disap- 
prove the  report.  If  disapproved,  the  sale  is  of  no  validity. 
If  approved,  it  is  valid,  and  the  administrator,  or,  where  he  is 
the  purchaser,  the  clerk,  is  required  to  execute  a  deed  "stat- 
ing the  date  of  the  order  of  sale  and  the  court  by  which  it  was 
made,  and  the  consideration,  and  conveying  to  the  purchaser," 
etc.  "Such  deed  shall  convey  to  the  purchaser  all  the  right, 
title,  and  interest  which  the  deceased  had,"  etc.  The  object  of 
requiring  these  sales  to  be  confirmed  is,  that  the  court  will  look 
through  the  report,  appraisement,  and  advertisement,  and  see 
that  the  administrator  has  complied  with  the  order  of  sale  and 
the  law.  The  approval  is  a  judgmeiit,  and  implies  a  finding 
that  the  proceedings  of  the  administrator  have  l)een  conducted 
recording  to  the  law  and  order  of  sale.  This  court,  in  Tuit  v. 
UoyeTy  51  Mo.  425,  when  speaking  of  alleged  defecta  in  the  ap- 
praisement and  advertisement,  said:  "The  approval  of  the 
sale  was  a  final  judgment  from  which  an  appeal  might  have 
been  taken,  and  cannot  be  impeached  collaterally.  This  judg- 
ment has  the  effect  of  curing  such  defects." 

It  is  to  be  further  observed  that  the  statute  before  quoted 
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only  required  the  deed  to  recite,  —  1.  The  order  of  sale;  2.  The 
court  by  which  it  was  made;  3.  The  consideration.  It  did  not 
require  the  clerk  to  state  the  date  of  the  sale,  nor  tiiat  the 
sale  was  made  during  the  session  of  the  county  or  circuit 
court.  In  these  respects  the  statute  is  materially  difterent 
from  those  of  1845  and  subsequent  revisions:  R.  S.  1845,  sec. 
34,  p.  88.  The  clerk,  therefore,  in  stating  the  date  of  the  sale, 
made  a  recital  which  the  law  did  not  require  him  to  make. 

Now,  we  do  not  say  that  the  order  approving  the  sale  pre- 
cludes all  inquiry  as  to  whether  the  sale  was  made  during  the 
session  of  the  county  or  circuit  court;  but  we  do  say  it  is,  in 
the  absence  of  the  report  of  sale,  better  evidence  that  the  sale 
was  made  at  the  proper  time  and  place  than  any  contrary  re- 
cital in  the  clerk's  deed.  The  law  not  requiring  him  to  ^-tate 
the  time  and  place  of  the  sale,  that  recital  may  be  disregarded. 
This  sale  was  made  nearly  forty-three  years  before  the  com- 
mencement of  this  suit.  The  plaintiff,  and  those  through 
whom  she  claims,  have  never  had  the  actual  possession  of  the 
thirty  acres  in  question.  During  that  time  the  persons  clainj- 
ing  under  the  administrator's  deed  have  paid  taxes  on  the 
land,  and  for  a  period  of  twenty  years  before  the  commence- 
ment of  this  suit  have  exercised  open  acts  of  ownership  over 
it.  Under  these  circumstances,  it  must  be  presumed  that  the 
administrator  performed  his  duties,  until  the  contrary  is  made 
to  appear.  The  presumption  is  no  slight  one,  either.  The  re- 
cital in  the  deed,  being  an  unnecessary  one,  does  not  over- 
come the  presumption,  even  if  the  law  required  a  recital  in 
the  deed  of  the  time  and  place  of  the  sale;  still,  taking  the  re- 
cital in  this  deed  in  connection  with  the  judgment  of  confirma- 
tion and  the  fact  that  the  county  court  was  in  session  on  tlie 
18th  of  September,  which  was  afcer  the  order  of  sale  and  be- 
fore the-filingof  the  report  thereof,  it  should  be  presumed  that 
the  recital  of  the  time  of  the  sale  is  a  clerical  mistake:  Jones 
V.  Manly,  58  Mo.  559.  The  administrator's  deed  is  a  valid 
conveyance,  and  the  judgment  should  be  and  is  aflSrmed. 


Pbobatb  Courts  —  JuRiSDicriON.  —  Ordinarily,  courts  of  probate  are 
conrta  of  limited  jurisdiction:  People's  6'ap.  Bank  v.  Wilcox,  15  R.  I.  258;  2 
Am.  St.  Rep.  894,  and  note;  but  in  some  states  they  are  courts  of  general 
jarisdiction:  Borden  v.  State,  11  Ark.  619;  54  Am.  Dec.  217;  Buahv.  Liiid- 
$ey,  24  Ga.  245;  71  Am.  Dec.  117;  Kimball  \.  FUk,  39  N.  H.  110;  75  Am.  Dea 
213;  Schdtz  v.  Schullz,  10  Gratt.  358;  60  Am.  Dec.  335;  and  their  judg- 
ments aid  decrees  are  conclusive  upon  every  other  court  until  reversed,  and 
they  cauuot  be  collaterally  impeached  for  errors  or  irregularities:  Tucker  v. 
UarrtH,  13  Ga.  1;  58  Am.  Dec.  488;  Redmond  r.  CoUina,  4  Dev.  430;  27  Am. 
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Dec  20S:  MePherton  r.  CunVff,  11  Serg.  4  R.  422;  14  Am.  Dec.  042;  Sing, 
^lyv.  Siocin,  33  Pa.  St.  102;  75  Am.  Dec  581;  ToLUman  v.  I/Jl,/r'.rnuf/f, 
72  Cal.  313;  WofJuivjton  v.  Black,  S3  CaL  290;  Sn,U]i  v.  BUcailta,  M  CaL 
345;  Holden  v.  Liathiop,  65  Mich.  652.  In  those  states  where  prolate  court* 
have  general  jurisdiction,  they  are  eatitled  to  all  the  preAOmptioiu  in  favur  uf 
their  proceedings  which  are  allowed  other  tribunals  of  general  jurisdiction: 
KimbaU  t.  Fisk,  39  N.  H.  1 10;  75  Am.  Dec  213.  As  to  the  conclusiveness  of 
the  proceedings  of  a  probate  court,  b««  note  to  McPhtnon  t.  Cunliff,  14  Am. 
Dec.  663-665.  See  also  Goodwin  r.  Sinu,  86  Ala.  102;  11  Am.  St.  £ep.  Jl, 
and  note. 
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KiouoKNCK.  — BaBDKH  OF  Proop  OP  Neolioencb  as  alleged  in  the  petitioa 
is  npon  the  plaintiff  and  the  harden  of  proving  negligence  as  alleged  in 
the  answer  is  upon  defendant,  while  the  jury  is  to  determine  the  question 
from  all  the  evidence,  no  matter  by  whom  offered. 

Nkoliokncx  —  Damaoks  —  Valok  op  Nursk's  Skrvicks.  — In  an  action  to 
recover  damages  for  personal  injuries  suffered  through  negligence,  plain- 
tiff may  recover  a  fair  compensation  for  necessary  expenses  incurred  for 
nursing  during  a  fixed  period,  without  evidence  of  the  value  of  such 
services.  The  jury  may  measure  the  same  by  its  own  knowledge  and 
experience,  and  will  be  presumed  to  be  reasonably  familiar  with  the 
▼alne  of  such  services. 

Nkolioknck  —  0ms  Injurkd  by  a  train  of  cars  while  crossing  the  street,  on 
account  of  the  failure  of  the  railroad  company  to  ring  the  bell,  to  give 
proper  danger  signals,  or  to  keep  a  watchman  at  the  street  crossing,  as  re* 
quired  by  ordinance,  is  entitled  to  recover,  if  exercising  proper  care  hiiii. 
self,  whether  his  injury  was  occasioned  by  two  or  more  of  such  negligent 
acts  or  one  only  of  them. 

NxGLioENCE,  WHEN  QUESTION  OP  Fact.  —  If  One  is  injured  by  a  train  of 
cars  while  crossing  the  street,  and  alleges  negligence  on  the  part  of  the 
company  in  failing  to  ring  the  bell,  and  the  evidence  on  this  point  is 
eonilicting  and  equally  divided,  the  question  is  one  of  fact  to  be  deter* 
mined  by  the  jury. 

Keolioencs,  Evidence  op. — Failure  to  have  Flaomam  at  a  railroad 
crossing,  as  required  by  a  city  ordinance,  is  negligence  per  «e  on  the  part 
of  the  railroad  company. 

Bennett  Pike  and  Henry  G.  Herbel,  for  the  appellant. 

A.  R.  Taylor,  for  the  respondent. 

Black,  J.  This  is  a  personal  damage  suit.  PlaintiflF  was  a 
driver  of  a  hose-carriage  connected  with  the  fire  department 
of  the  city  of  St.  Louis.  He  and  others  in  charge  of  the  hose 
were  going  north  on  Summit  Street.  The  defendant's  road 
crosses  this  street,  there  being  four  or  five  tracks  at  the  croes* 
ing,  which  run  in  an  east  and  west  direction.  As  the  plain- 
tiff attempted  to  go  over  the  crossing,  a  train  of  box  and  flat 
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cars  backed  in  from  the  west,  and  struck  his  team  and  car- 
riage. He  was  thrown  from  his  seat  and  received  severe  and 
permanent  injuries,  one  of  them  being  a  broken  leg.  The 
cause  of  action  is  based  upon  a  violation  of  certain  ordinance* 
which  make  it  the  duty  of  defendant  to  have  a  watchman  at 
crossings  like  the  one  in  question,  to  display  a  signal  flag;  to 
constantly  sound  the  engine  bell  when  the  train  is  moving;  to 
have  a  man  stationed  on  top  of  the  car  farthest  from  the  en- 
gine, when  the  train  is  backing,  to  give  danger  signals;  and 
to  have  the  train  well  manned  with  experienced  brakemen  at 
their  posts. 

Undisputed  evidence  shows  that  the  gates  at  the  crossing 
were  up  at  the  time  of  the  accident,  that  there  was  no  flagman 
present,  and  that  a  caboose-car  stood  on  one  track  so  as  to  ob- 
struct, to  some  extent,  a  view  of  the  backing  train.  Other 
evidence  for  the  plaintiff  tends  to  show  that  he  was  driving 
his  team  at  a  walk  or  slow  trot;  that  he  exercised  due  care; 
that  there  was  no  man  on  the  car  farthest  from  the  engine; 
and  that  the  bell  was  not  ringing.  The  defendant's  evidence 
tends  to  show  a  full  compliance  with  the  ordinances  in  tlie 
last-mentioned  respects.  The  accident  occurred  during  a  strike 
by  the  defendant's  employees,  and  a  number  of  strikers  and 
policemen  were  at  the  crossing.  There  is  evidence  to  the  ef- 
fect that  four  or  five  persons  shouted  to  plaintiff"  to  stop,  when 
he  was  fifty  feet  from  the  tracks,  but  that  he  went  on,  seeming 
to  think  the  train  was  not  close  enough  to  catch  him.  Plaintiff* 
Bays  no  one  hallooed  to  him  until  just  as  the  train  struck  his 
carriage,  and  in  this  he  is  corroborated  by  two  persons  who 
were  on  the  hose-carriage. 

1.  Of  the  instructions  given  at  the  request  of  the  plaintiff, 
the  first  is,  that  the  burden  of  proving  negligence  of  defendant^ 
as  alleged  in  the  petition,  is  upon  the  plaintiff",  and  the  burden 
of  proving  negligence,  as  alleged  in  the  answer,  is  upon  the 
defendant.  That  this  instruction  asserts  correct  propositions 
of  law  in  the  abstract  is  conceded;  but  the  objection  to  it  is» 
that  it  deprived  defendant  of  the  benefit  of  evidence  off"ered  by 
the  plaintiff^,  tending  to  show  contributory  negligence  on  his 
part.  There  was  some  evidence  introduced  by  the  plaintiff", 
having  some  tendency  to  show  be  might  have  seen  the  ap- 
proaching cars,  and  that  he  attempted  to  cross  the  track  when 
he  should  have  stopped.  There  is  nothing,  however,  in  the 
instruction  which  deprives  the  defendant  of  the  benefit  of  this 
evidence.     It  does  not  say  that  the  defendant  must  show  con- 
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tributory  negligence  by  tbe  evidence  of  witness,  introduced  by 
itself.  The  jury  are  left  to  determine  the  question  from  all 
the  evidence,  no  matter  by  whom  offered. 

2.  The  instruction  concerning  damages  allowed,  among 
other  things,  a  fair  compensation  "for  any  expenses  necessarily 
incurred  by  plaintiflf  for  medical  attention  and  nursing."  The 
objection  is,  that  there  is  no  evidence  of  any  expenses  incurred 
for  nursing.  The  plaintiff'  was  in  bed  for  five  months,  and 
according  to  the  evidence  of  the  surgeon,  was  nursed  by  the 
ladies  about  the  house,  who  were  constant  in  their  attendance, — 
relatives,  he  thinks.  There  is  no  other  evidence  upon  the  sub- 
ject. This  case  is  quite  unlike  that  of  Duke  v.  Missouri  Par. 
R'y  Co.,  99  Mo.  347.  There  the  jury  was  told  that  if  plaintiff 
•'expended  large  sums  of  money  for  professional  8«rvices> 
physicians,  and  nurses,  also  for  drugs  and  medicines,"  then  she 
could  recover  therefor.  She  had  been  treated  and  cared  for 
at  a  hospital,  and  there  was  not  a  word  of  evidence  as  to  any 
of  the  alleged  outlays.  Here  there  is  express  proof  as  to  the 
amount  of  the  surgeon's  bill.  The  only  question  is  as  to 
nursing.  The  time  during  which  the  plaintiff'had  and  required 
nursing  is  sufficiently  fixed,  and  the  only  want  of  evidence  is 
as  to  the  value.  Jurors  may  well  be  presumed  to  be  reason- 
ably familiar  with  the  value  of  such  services,  and  they  may 
measure  the  same  by  their  own  knowledge  and  experience. 
It  has  never  been  the  practice  to  enter  upon  detailed  proof  upon 
this  element  of  damages  in  suits  of  the  character  of  the  present 
one.  The  plaintiff  is  crippled  for  life,  and  the  judgment  for 
$5,750  cannot  be  said  to  be  excessive.  Under  these  circum- 
stances, the  judgment  ought  not  to  be  reversed  on  the  objec- 
tion now  being  considered. 

3.  By  the  third  instruction  the  jurors  were  told  that  if  de- 
fendant failed  to  have  a  watchman  stationfd  at  the  crossing, 
and  if  plaintiff",  while  exercising  care  in  driving  across  the 
same,  was  injured  by  a  collision  with  a  train  of  the  defend- 
ant's cars,  "and  if  the  failure  to  keep  said  watchman  directly 
contributed  to  cause  plaintiff"  to  be  injured,  then  plaintiff"  is 
entitled  to  recover."  If  this  instruction  allowed  a  recovery  in 
the  event  that  defendant's  negligence  contributed  with  negli- 
gence of  the  plaintiff"  to  produce  the  injury,  then  it  would  be 
radically  wrong;  but  it  asserts  no  such  a  proposition.  By  this 
very  instruction,  as  well  as  one  given  at  the  request  of  the  de- 
fendant, the  jury  must  have  found  that  plaintiff"  was  exercis- 
ing ordinary  care,  before  there  could   be  a  finding  for  him. 
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Other  grounds  of  recovery,  namely,  failure  to  ring  the  bell  and 
to  have  a  man  on  the  car  farthest  from  the  engine  to  give 
danger  signals,  were  presented  by  other  instructions.  If  a 
failure  to  comply  with  the  ordinances  in  these  respects,  or 
either  of  them,  and  a  failure  to  have  a  watchman  at  the 
crossing,  combined  in  producing  the  injury,  then  plaintiff  was 
entitled  to  recover.  The  instruction  means  this,  and  nothing 
more,  for  it  is  clearly  stated  that,  to  recover,  he  must  have 
been  using  ordinary  care.  If,  without  fault  of  the  plaintiff, 
he  should  be  injured  by  the  joint  negligence  of  defendant 
and  a  third  person,  he  would  have  a  cause  of  action  against 
the  defendant.  For  a  much  stronger  reason  may  the  plaintiff 
recover  where  he  is  injured  by  two  or  more  negligent  acts  of 
the  defendant. 

4.  Witnesses  on  the  part  of  the  plaintiff  testified  that  they 
did  not  hear  the  bell  of  the  engine,  whilst  those  for  the  de- 
fendant testified  in  positive  terms  that  it  did  ring.  With  this 
negative  evidence  on  the  side  of  the  plaintiff,  and  the  positive 
evidence  on  the  side  of  the  defendant,  the  contention  is,  that 
defendant's  evidence  should  have  prevailed,  and  the  court 
erred  in  submitting  this  question  to  the  jury.  Isaacs  v. 
JSkrainka,  95  Mo.  517,  states  the  true  rule;  namely,  where  the 
witnesses  are  of  equal  credit,  the  positive  evidence  that  the 
bell  was  ringing  is,  as  a  general  rule,  entitled  to  more  weiglit 
than  that  of  witnesses  who  say  they  did  not  hear  it.  Much 
depends  upon  the  situation  and  position  of  the  witnesses  and 
the  attention  they  were  giving  at  the  time.  All  these  matters 
and  the  credit  to  be  given  to  the  witnesses  were  questions  for 
the  jury  to  consider,  and  the  ultimate  question  whether  the 
bell  was  ringing  or  not  was  one  of  fact,  and  was  properly  sub- 
mitted to  the  jury. 

6.  The  evidence  shows  beyond  all  controversy  that  there 
was  no  flagman  at  the  crossing,  and  this  violation  of  the  or- 
dinance was  negligence  per  se.  A  flagman  at  his  post  and  in 
the  performance  of  his  duty  would  doubtless  have  avoided 
the  calamity.  The  real  question  of  fact  in  the  case  was 
whether  plaintiff  was  guilty  of  contributory  negligence.  The 
evidence  on  this  question  is  voluminous  and  conflicting;  the 
instructions  given  at  the  request  of  the  defendant  are  full  and 
fair,  and  those  given  at  the  request  of  the  plaintiff  proceed 
upon  the  hypothesis  that  he  was  using  ordinary  care. 

The  real  question  in  the  case  was  fairly  submitted,  and  the 
judgment  should  be  and  is  affirmed. 
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Nkgugence,  Burden  of  PnooF  RKsrEcriJio. — The  burden  of  proving 
rc'ligcDce  is  upon  him  wlio  alleges  it:  Paroling  v.  Jlo*lins,  132  Pa.  St.  617; 
J9  Ain.  St.  Rep.  617.  and  note;  CwulicJi  v.  Standard  Oil  Co.,  122  N.  Y.  118; 
19  Am.  St  Rep.  475. 

Negliqe.sce  —  Qu£:iTio;(  OF  Fact.  —  Negligence  is  ordinarily  a  que^lioa 
of  fact  to  be  deteniiined  by  tlie  jury:  Weber  v,  Kansas  CUy  C.  It'jf  Co.,  lOO 
Mo.  194;  18  Am.  St  Rep.  641.  and  note;  Mcilarsfiall  v.  Chica'jo  etr.  li'yCo., 
60  Iowa,  757,  anU,  p.  445,  in  which  case  it  is  decided  that  in  an  action  to  recover 
for  an  injury  received  by  being  struck  by  an  engine,  the  evidence  being  eon> 
flicting  in  ita  nature,  the  question  as  to  whetlier  defendant  wa«  negligent  i» 
failing  to  give  the  proper  signals  is  properly  for  the  jury. 

Railroad  Companies,  Duty  of,  to  Persons  on  or  About  to  Comc 
UPON  THEIR  TaaoKS:  See  note  to  MeMarahaU  v.  Chicago  etc  R'y  Co.,  cuUe,. 
pp.  452,463. 


Martin  v.  Ratcliff. 

(101  Missouri,  251.I 
IdoBTOAOES  — Right  of  Purchaser  under  Foreclosure  to  Improvement* 
—  Form  of  Decree  fob  Redemption.  —  A  purchaser  in  good  faith  ak 
a  foreclosure  sale,  under  the  belief  that  he  acquired  a  perfect  title,  is  en- 
titled, as  against  the  redemptioner,  to  the  full  value  of  improvements- 
made  by  him,  though  they  may  exceed  those  which  a  mortgagee  in  pos- 
session is  ordinarily  justified  in  making.  The  rule  that  a  mortgagor 
cannot  be  improved  out  of  bis  estate  does  not  apply  to  such  a  case,  and 
the  decree  permitting  redemption  may  provide  that,  unless  the  redemp- 
tion money  is  paid  within  a  certain  time,  the  mortgage  shall  stand  fore- 
closed, without  a  further  order  that  in  case  of  default  iu  payment  the 
property  shall  be  sold. 

James  A.  Spurlock,  for  the  plaintiffs  in  error. 

B.  R.  Richardson,  and  Draffen  and  Williams,  for  the  defend- 
ants in  error. 

Black,  J.  On  the  20th  of  August,  1859,  Jeremiah  Ratcliff 
mortgaged  520  acres  of  land 'in  Morgan  County  to  Jolin  A. 
Powell  to  secure  a  debt  of  $2,959.  Ratcliff  died  in  1863.  and 
in  1865  Powell,  acting  by  an  agent,  sold  the  land  under  a 
power  of  sale  in  the  mortgage.  In  1880,  fifteen  years  after 
the  sale,  the  plaintiffs,  who  are  heirs  of  Ratcliff,  brought  this 
suit  to  redeem. 

There  are  a  great  number  of  defendants  who  have  purchased 
parcels  of  the  property  *rom  the  persons  who  purchased  at 
the  mortgagee's  sale.  It  is  said  there  is  a  small  village  on  a 
part  of  the  land;  but  the  record  furnishes  only  an  intimation 
of  tlie  fact.  The  court  made  an  interlocutory  decree  to  the 
effect  that  plaintiffs  were  entitled  to  redeem,  and  apjwinted 
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a  referee  to  state  an  account.  Upon  the  incoming  of  the 
referee's  report,  the  court  made  a  decree  that  phiintifrs  bo 
allowed  to  redeem  by  paying  into  court  the  sum  of  $10,8-^'.) 
on  or  before  a  given  date,  and  if  payment  should  not  be  made 
by  that  time,  then  the  mortgage  should  stand  foreclosed. 
PlaintiflFs  filed  exceptions  to  the  referee's  report,  a  motion  for 
new  trial,  and  a  motion  in  arrest,  all  of  which  were  overruled. 
They  then  sued  out  this  writ  of  error.  The  evidence  is  not 
preserved.  In  short,  there  is  no  bill  of  exceptions  in  the 
record. 

The  court,  by  the  interlocutory  decree,  directed  the  referee 
to  charge  the  plaintiffs  with  the  value  of  the  improvements 
placed  upon  the  property  by  the  defendants,  and  to  charge 
defendants  with  rents,  not  including  rents  upon  the  improve- 
ments made  by  them.  Plaintiffs  object  that  by  this  state- 
ment of  the  account  they  are  improved  out  of  their  property. 

It  is  to  be  observed,  in  the  first  place,  that  no  objection  was 
made  to  the  order  for  an  accounting.  Again,  the  plaintiffs 
having  filed  no  bill  of  exceptions,  the  exceptions  to  the  ref- 
eree's report  and  the  motion  for  a  new  trial  are  no  part  of  the 
record.  The  questions  which  the  plaintiffs  seek  to  raise  are 
therefore  not  fairly  before  us. 

But  aside  from  this,  we  see  no  error  in  the  directions  as  to 
the  accounting.  As  we  understand  this  very  imperfect  rec- 
ord, the  deeds  executed  by  the  mortgagee  do  not  disclose  the 
fact  that  he  made  the  sale  by  an  agent.  The  finding  of  the 
court  is,  that  the  defendants  purchased  in  good  faith,  believ- 
ing that  they  acquired  a  perfect  title.  The  character  of  the 
improvements  is  not  disclosed  by  the  record,  yet  the  amount 
which  the  plaintiffs  were  required  to  pay,  in  order  to  redeem, 
leads  to  the  conclusion  that  the  improvements  are  far  in  ex- 
cess of  any  ordinary  use  of  the  land  for  farming  purposes. 
The  improvements  may  have  been  in  excess  of  those  for 
which  a  mortgagee  in  possession  is  ordinarily  allowed  conipen- 
sation.  But  so  far  as  an  accounting  is  concerned,  the  defend- 
ants do  not  stand  in  the  exact  attitude  of  one  in  possession  as 
an  avowed  mortgagee.  Having  purchased  in  good  faith  under 
the  belief  that  they  acquired  a  perfect  title,  they  are  entitled 
to  the  full  value  of  the  improvements,  though  they  may 
exceed  those  which  a  mortgagee  in  possession  is  ordinarily 
justified  in  making:  2  Story's  Eq.  Jur.,  13th  ed.,  sec.  1237; 
Mickles  v.  Dillaye,  17  N.  Y.  80. 

The  doctrine  embodied  in  the  expression  that  a  mortgagor 
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cannot  be  improved  out  of  his  estate  has  no  applicution  to  a 
case  like  the  one  in  hand.  The  defendants  were  not  entitled 
to  have  and  were  not  allowed  interest  on  moneys  invested  in 
the  improvements,  and  on  the  other  hand,  they  should  not  be 
charged  with  rents  on  the  improvements  made  by  them. 

A  further  point  is  made,  that  the  decree  is  illegal  because  it 
aujounts  to  a  strict  foreclosure.  It  does  not  provide  for  a  sale 
but  says  if  the  amount  required  to  be  paid  by  way  of  red«imp- 
tion  is  not  paid  within  the  time  named,  then  the  mortgage 
shall  stand  foreclosed.  Such  a  decree  is,  in  effect,  the  same 
as  one  providing  that  if  the  money  is  not  paid  within  the 
specified  time,  then  the  bill  shall  be  dismissed,  at  the  costs  of 
the  plaintiffs;  for  it  seems  that  a  decree  in  the  latter  form,  fol- 
lowed by  a  dismissal,  will  operate  as  a  foreclosure:  2  Jones  on 
Mortgages,  4th  ed.,  sec.  1108. 

Bollinger  v.  Chouteau,  20  Mo.  89,  was  a  suit  brought  by  the 
heirs  of  a  mortgagor  to  redeem.  In  that  case  there  had  been 
an  invalid  foreclosure  sale,  and  this  court  directed  the  trial 
court  to  enter  up  a  decree  just  like  the  one  now  in  question. 
Davis  V.  Holmes,  55  Mo.  350,  was  a  suit  to  set  aside  a 
sale  of  land  made  under  a  mortgage,  and  for  leave  to  redeem. 
The  decree  provided  that  if  the  plaintiff  did  not  redeem  within 
a  specified  time,  then  the  equity  of  redemption  should  be  sold. 
The  defendant  objected  that  there  should  have  been  a  strict 
foreclosure,  but  this  court  overruled  the  objection,  and  held 
that  the  order  should  have  been  to  sell  the  land,  and  not 
simply  the  equity  of  redemption.  It  was  then  said  that  a 
strict  foreclosure  is  a  novelty  in  proceedings  on  mortgages  in 
this  state.  To  the  same  effect  is  the  recent  case  of  0^ Fallon  v. 
Clapton,  89  Mo.  285,  where  the  question  arose  on  the  defend- 
ant's answer,  asking  that  a  sale  made  under  a  deed  of  trust  be 
set  aside. 

Jones  says  the  form  of  the  judgment  ordinarily  is,  that  the 
plaintiff  may  redeem  upon  paying  the  amount  found  due  on 
the  mortgage,  within  a  specified  time,  together  with  costs;  and 
that  upon  his  doing  so  the  defendant  shall  discharge  the  mort- 
gage and  deliver  up  the  mortgaged  premises;  and  that  upon 
default  of  such  payment,  the  complaint  be  dismissed,  with 
costs:  2  Jones  on  Mortgages,  4th  ed.,  sec.  1106.  Such  is  the 
usual  form  of  the  decree  in  suits  for  the  redemption  of  a  mort- 
gage: 2  Daniell's  Chancery  Practice,  5th  ed.,  998;  Decker 
V.  Patton,  120  111.  464.  In  the  case  last  cited,  the  plaintiff,  as 
in  this  one,  sought  to  reverse  a  decree  in  his  own  favor  because 
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it  did  not  provide  for  a  sale  of  the  property.  Said  the  court: 
*'  Had  thas  been  a  bill  to  foreclose  a  mortgage,  and  had  a  de- 
cree been  rendered  cutting  off  the  rights  of  parties  in  interest, 
without  a  sale  of  the  mortgaged  premises,  and  denying  the  re- 
demption provided  by  statute,  then  tliere  might  be  force  in  the 
argument." 

Our  statute  concerning  mortgages  and  deeds  of  trust  con- 
templates a  sale  of  the  premises  in  all  suits  brought  to  fore- 
close such  instruments,  and  a  strict  foreclosure  in  any  such 
case  would  be  erroneous  on  its  face.  There  is  no  doubt  but 
that  the  court  may,  on  a  petition  to  redeem,  direct  a  sale  of  the 
premises  in  the  event  the  redemption  money  is  not  paid  within 
the  specified  time.  And  in  such  cases  the  sale  may  be 
ordered,  though  there  is  no  specific  prayer  therefor  either  ii> 
the  petition  or  answer.  But  it  is  a  diflferent  thing  to  say  that 
a  decree  is,  on  its  face,  erroneous  and  must  be  reversed  because- 
it  does  not  provide  for  a  sale.  The  plaintiffs  in  this  case  did 
not  ask  for  a  sale  of  the  property  in  their  petition.  They  did 
not,  by  motion  or  otherwise,  ask  the  court  to  modify  the  decree. 
They  have  made  no  showing  that  a  sale  can  be  of  any  possible 
benefit  to  them.  If  this  decree  is  reversed,  it  must  be  upoi> 
the  ground  that  in  all  suits  where  there  is  a  decree  permitting 
the  plaintiff  to  redeem,  there  must  be  a  further  order  that  in. 
case  of  default  in  payment  of  the  amount  found  due,  the 
premises  shall  be  sold.  This,  in  our  judgment,  is  not  the  law, 
for  there  is  a  wide  distinction  between  a  suit  of  foreclosure 
and  one  brought  to  redeem  from  a  voidable  foreclosure  sale. 

Aflfirmed.  

Improvements,  Right  to  —  Pprchaser  at  a  FoRECLOsaRB  Sale  under. 
A  Mortgage.  —  A  purchaser  under  a  foreclosure  sale  will  be  allowed  for  im- 
provements made  by  him  upon  the  premises,  less  the  rents  and  profits  whicb 
he  has  enjoyed,  upon  redemption,  where  he  not  only  supposed  he  had  a  good 
title  and  made  the  improvements  in  good  faith,  but  the  redemptioner  stood 
by  and  made  no  objection  thereto:  Bradley  v.  Snyder,  14  111.  263;  58  Am, 
Dec  565. 
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[101  Missouri,  853.] 

OnrciAL  6o!ri>s — Mihuterial  Acts  —  Evtdkncb. — Conntj  eoorta,  ia  tp- 
proving  official  bonds,  act  in  a  ministerial  and  not  in  a  judicial  capacity, 
and  parol  evidence  is  admissible  to  show  that  the  court,  when  so  acting 
had  full  notice  and  knowledge  oE  the  fact  that  the  name  of  one  of  the 
sureties  had  been  erased  without  the  knowledge  or  consent  of  the  other 
sureties.  Notice  to  the  court,  when  thus  acting,  may  be  shown  by  evi* 
dence  which  would  be  sufficient  in  ease  of  other  agents. 

OvFioiAL  Bonds — Surkty  —  Altkbation.  —  A  surety  on  an  official  bond 
has  the  right  to  stand  upon  the  very  terms  of  his  contract;  and  any  ma- 
terial alteration  or  variation  of  its  obligation  will  discharge  him,  unless 
ha  consents  to  such  alteration  before  it  ia  made,  or  by  some  subsequent 
act  ratifies  it. 

OmciAL  Bonds  —  EFraor  or  Erasurs  or  Nam  or  Sukbtt.  —  Where  the 
county  court  approves  an  official  bond,  wiih  full  knowledge  that  the 
name  of  one  of  the  sureties  has  been  erased  therefrom  without 
the  knowledge  or  consent  of  the  other  sureties,  tha  bond  is  void  as  to 
them,  as  well  as  to  another  surety  who  afterwards  signed  without  knowI« 
edge  of  such  erasure. 

OmciAL  Bonds.  —  Spoliatiox  of  an  official  bond  can  occur  only  when  it  ia 
the  act  of  a  stranger,  without  the  participation  of  the  parties  interested; 
and  while  county  officials  having  the  custody  of  such  bonds  are  stran- 
gers, within  the  rule,  so  that  defacement  of  such  bonds  by  them  is  but  an 
act  of  spoliation,  still,  when  such  bond  is  altered  by  them  liefore  it  is  de< 
livered  or  accepted,  the  doctrine  of  spoliation  does  not  apply. 

OrriciAL  Bonds  —  EFrscr  or  Erasurb  of  Namk  op  Surstt  —  EIstoppbl. 
—  Where  the  county  court  has  approved  an  official  bond,  with  knowledge 
that  the  name  of  a  surety  thereon  has  been  erased  without  the  knowU 
edge  or  consent  of  the  other  sureties  whose  names  appear  thereon,  the 
bond  is  void  as  to  them;  nor  are  they  estcpped,  by  knowledge  that  the 
officer,  after  such  approval,  entered  upon  and  performed  the  duties  of 
his  office,  to  deny  the  validity  of  the  bond,  in  the  absence  of  avidenc* 
that  they  knew  of  the  erasure. 

L.  F.  Cottey  and  0.  D.  Jones^  for  the  appellant. 

O.  R.  Balthrope^  and  Blair  and  Marchand,  for  the  respondents. 

Black,  J.  The  state,  as  plaintiff,  brought  this  suit  against 
the  sureties  on  the  official  bond  of  Peter  J.  Reid,  who  was 
elected  collector  of  Knox  County  in  November,  1884.  Reid 
seems  to  have  paid  over  thecon  ity  revenues  collected  by  him, 
but  he  made  default  to  the  state  in  the  a  mount  of  $14,092,  and 
hence  tliis  suit.  The  case  was  tried  by  the  court  without  a 
jury,  the  trial  resulting  in  a  judgment  for  the  defendants,  to 
reverse  which  the  state  prosecutes  this  appeal. 

Many  matters  of  defense  were  set  up  in  the  answers  filed  by 
the  defendants,  and  evidence  was  received  in  supi^rt  of  them; 
but  the  court,  at  the  close  of  the  trial,  excluded  the  evidence 
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bearing  upon  these  defenses,  except  that  offered  in  support  of 
that  part  of  the  answer  which,  in  effect,  states  that  the  bond 
sued  upon  is  not  the  obligation  of  the  defendants.  This  is 
therefore  the  only  defense  before  us  on  this  appeal. 

In  August,  1885,  Reid  presented  to  the  county  court  of  Knox 
County  a  bond  in  the  penal  sum  of  thirty  thousand  dollars  for 
approval,  signed  by  himself  and  the  following  sureties,  in  the 
following  order:  P.  H.  Early,  Patrick  Fleming,  I.  D.  McPike, 
Thomas  Bresnen,  George  Dailing,  and  Thomas  Kearnes.  At 
the  same  time,  Dailing,  one  of  the  sureties,  appeared  before 
the  court,  which  was  then  in  session,  and  asked  that  his  name 
be  taken  off  the  bond,  assigning  as  a  reason  therefor  that  he 
signed  upon  the  understanding  that  James  Kelly  would  also 
sign,  and  that  Kelly's  name  had  not  been  procured.  The 
matter  was  talked  over  in  the  presence  of  the  court,  and  the 
name  of  Dailing  was  erased  by  the  clerk,  in  the  presence  of 
all  the  judges,  and  of  Dailing  and  of  Reid,  but  in  the  absence 
of  and  without  the  knowledge  or  consent  of  any  of  the  other 
sureties.  Some  of  the  evidence  is  to  the  effect  that  the  era- 
sure was  made  by  the  clerk  at  the  instance  of  the  court,  the 
other  parties  present  consenting.  The  presiding  justice  then 
told  Reid  he  must  procure  other  sureties.  Thereupon,  Reid 
took  the  bond,  and  in  one  or  two  days  again  presented  it  to 
the  court,  with  the  name  of  John  Cain  signed  on  the  line  and 
at  the  place  from  which  Dailing's  name  had  been  erased. 
The  court  then  approved  the  bond  by  an  order  dated  the  4th 
of  August,  1885.  Cain,  who  signed  by  making  his  mark,  did 
not  know  that  Dailing  had  ever  been  a  party  to  the  instru- 
ment. The  other  sureties  signed  at  different  dates,  and  at  the 
office  of  Reid.  Nothing  is  said  about  any  erasure  in  the  body 
of  the  bond,  and  the  inference  is,  that  the  names  of  the  sure- 
ties had  not  been  inserted  at  that  place  when  the  bond  was 
first  presented  for  approval.  Dailing  was  a  substantial  prop- 
erty owner,  while  Cain  appears  to  have  been  in  debt  to  the 
amount  of  the  full  value  of  all  of  his  property. 

The  defendants  asked  no  instructions.  The  state  asked  one 
only  on  this  branch  of  the  case,  to  the  effect  that  the  evidence 
concerning  the  erasure  of  the  name  of  Dailing  constituted  no 
defense,  which  the  court  refused.  The  plaintiff  is  therel'oio 
here  standing  on  a  demurrer  to  the  evidence  of  the  defend- 
ants. 

1.  The  state  places  much  reliance  upon  the  proposition  that 
the  circuit  court  should  have  excluded  all  of  the  parol  evi- 
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dence  of  what  was  said  and  done  in  the  presence  of  the  judges 
of  the  county  court.  This  contention  is  based  upon  the  ground 
that  the  acts  of  the  county  court  can  be  shown  alone  by  the 
record.  These  courts  are  required  to  keep  a  just  and  faithful 
record  of  their  proceedings,  and  must  speak  by  and  through 
the  record.  The  county  courts,  however,  in  approving  these 
official  bonds,  act  in  a  ministerial  and  not  a  judicial  capacity: 
State  V.  Lafayette  Co.  Ct.,  41  Mo.  221,  248;  In  re  Saline 
Co.  Subscription,  45  Mo.  55;  100  Am.  Dec.  337.  They  are 
made  the  agents  of  the  state  and  counties  for  the  purpose  of 
accepting  such  bonds.  The  parol  evidence  was  not  offered  in 
this  case  for  the  purpose  of  showing  any  order  or  judgment  of 
the  court,  but  for  the  purpose  of  showing  that  the  court  had 
full  notice  and  knowledge  of  the  fact  that  the  name  of  one  of 
the  sureties  had  been  erased,  and  that,  too,  without  the  knowl- 
edge or  consent  of  the  other  sureties.  For  this  purpose,  the 
evidence  was  properly  received.  Notice  to  the  court,  when 
thus  acting  in  a  ministerial  capacity,  may  be  shown  by  evi- 
dence which  would  be  sufficient  in  case  of  other  agents.  It  is 
not  to  be  expected  that  all  the  information  which  the  court 
may  have  while  transacting  such  business  will  be  spread  upon 
the  record.     The  law  does  not  require  it. 

2.  The  plaintiff  cites,  and  with  confidence  relies  upon,  a  line 
of  authorities,  of  which  State  v.  Pottery  63  Mo.  212,  21  Am. 
Rep.  440,  is  the  leading  one  in  this  court.  That  was  a  suit 
on  a  bond  of  Turley,  as  guardian  of  certain  minors,  with 
Potter  and  another  as  sureties.  Potter's  defense  was,  that 
he  signed  the  bond  on  the  condition  that  it  would  be  signed 
by  one  Bothrick  as  surety,  and  that  it  was  filed  by  Turley 
without  having  procured  the  signature  of  Bothrick.  Says  the 
court:  "  Here  the  surety  who  defends  this  action  had  invested 
the  principal  with  an  apparent  authority  to  deliver  the  bond; 
and  there  was  nothing  on  the  face  of  the  bond,  or  in  any  of 
the  attending  circumstances,  to  apprise  the  official  who  ac- 
cepted it  that  there  was  any  secret  agreement  which  should 
preclude  the  acceptance  of  the  bond."  The  defense  was  ac- 
cordingly overruled,  and  the  doctrine  of  that  case,  overruling 
former  cases,  has  been  followed  in  subsequent  cases:  State  v. 
Baker,  64  Mo.  167;  27  Am.  Rep.  214;  State  v.  Modrel,  69  Mo. 
152;  State  v.  Hewitt,  72  Mo.  604;  Wolff  v.  Schaeffer,  74  Mo.  154. 
It  is  now  well-established  law  in  this  and  other  jurisdictions 
that  where  a  surety  signs  a  bond  and  leaves  it  in  the  hands  of 
the  principal,  to  be  delivered  only  upon  the  condition  that  it 
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is  signed  by  another  person,  and  the  principal  delivers  the- 
bond  to  the  obligee  without  complying  with  the  condition,  and 
the  obligee  takes  it  without  notice  of  the  conditional  agree- 
ment, the  surety  will  be  bound:  Dair  v.  United  States,  16  Wall. 
1;  State  v.  Pecky  53  Me.  284;  Taylor  County  v.  King,  73  Iowa, 
153;  5  Atn.  St.  Rep.  666;  State  v.  Pepper,  31  Ind.  76;  Millett 
V.  Parker,  2  Met.  (Ky.)  608.  The  same  rule  applies  where  the- 
eurety  signs  a  bond,  leaving  a  blank  space  for  the  penalty^ 
and  the  principal  fills  it  with  a  larger  amount  than  that  agreed 
upon  by  the  principal  surety:  Butler  v.  United  States,  21  WalL 
274.  In  these  cases  of  conditional  agreements,  it  is  the  surety 
who  puts  trust  and  confidence  in  the  principal,  and  not  the 
obligee;  and  if  any  one  is  to  be  the  loser,  it  should  be  the 
surety,  for  he  puts  it  in  the  power  of  the  principal  to  create 
the  mischief  complained  of.  The  bond  having  been  accepted 
and  acted  upon,  the  surety  is  estopped  from  setting  up  an  un- 
performed and  undisclosed  condition.  The  cases  before  cited 
all  proceed  upon  the  ground  that  there  is  nothing  upon  the 
face  of  the  bond,  as  disclosed  by  the  attending  circumstances, 
to  appraise  the  obligee,  or  accepting  officer,  of  a  state  of  facts 
which  should  prevent  its  acceptance. 

When  the  county  court  accepted  the  bond  in  question,  it  had 
full  knowledge  of  the  fact  that  the  name  of  Bailing,  as  one  of 
the  sureties,  had  been  erased,  and  the  name  of  Cain  substituted 
therefor.  The  circumstances  all  tend  to  show  that  the  court 
knew  this  had  been  done  without  the  knowledge  or  consent  of 
the  other  sureties.  The  court  was  in  no  manner  misled  or  de- 
ceived, and  there  is  no  room  or  ground  for  the  application  of 
any  principle  of  estoppel  as  against  the  sureties.  The  cases 
before  cited,  and  the  principles  of  law  upon  which  they  are 
ruled,  do  not  meet  the  question  which  we  are  bound  to  decide 
in  this  case. 

3.  The  surety  has  the  right  to  stand  upon  the  very  terms  of 
his  contract;  and  it  is  well-settled  law  that  any  material 
variation  or  alteration  in  the  obligation  or  contract  upon 
which  he  is  bound  will  discharge  him,  unless  he  consents  to 
the  alteration  before  made,  or  by  some  subsequent  act  ratifies 
it:  Burge  on  Suretyship,  214;  Baylies  on  Sureties  and  Guar- 
antors, 260.  The  principle  of  law  just  stated  is  not  contro- 
verted by  the  plaintiff,  but  its  application  to  the  case  in  hand 
is  denied.  It  is  therefore  deemed  best  to  make  a  concise 
statement  of  the  facts  of  some  of  the  cases  relied  upon  by  the 
defendants.     Martin  v.  ThomaSy  24  How.  315,  was  a  suit  upor 
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a  delivery  bond  executed  to  a  marshal  in  a  replevin  Buit 
After  the  bond  had  been  executed  by  the  principal  and  three 
sureties,  the  principal,  with  the  consent  of  the  marshal,  and 
■without  the  consent  of  the  sureties,  erased  his  name.  This 
-erasure,  it  was  held,  constituted  a  variation  of  the  contract  of 
the  sureties,  and  discharged  them  from  all  liability  on  the 
bond. 

Smith  V.  United  States^  2  Wall.  219,  was  a  suit  upon  a  bond 
given  by  Pine,  as  marshal,  the  bond  having  been  approved  by 
the  district  judge.  Smith,  one  of  the  sureties,  defended,  ou 
the  ground  that  the  bond  was  not  his  deed.  The  evidence 
showed  that  Smith,  Hoyne,  and  others  had  signed  the  bond 
as  co-securities  for  Pine.  Hoyne  became  dissatisfied,  and  re- 
quested Pine  to  erase  his  name,  which  was  done,  but  by  whom 
did  not  appear.  The  name  of  Hoyne  was  erased  when  the 
bond  was  presented  to  the  judge  for  approval,  and  the  judge 
had  been  told  by  Hoyne  that  he  wanted  his  name  erased. 
The  remaining  sureties,  except  Smith,  appeared  before  the 
'judge,  and  acknowledged  the  execution  of  the  bond.  Smith 
did  not  acknowledge  it,  and  did  not  know  that  Hoyne's  name 
had  been  erased.  It  was  held  that  the  sureties  who  acknowl- 
edged the  bond  after  the  erasure  were  estopped  from  interpos- 
ing the  alteration  as  a  defense;  but  as  to  Smith,  it  was  held 
that  the  erasure  was  a  material  alteration  of  the  obligation  to 
which  he  became  a  party,  and  that  he  was  therefore  dis- 
charged. 

The  suit  in  State  v.  Craig,  58  Iowa,  238,  was  upon  the  bond 
of  the  warden  of  the  penitentiary.  There  were  some  eleven 
sureties  as  the  bond  stood  when  produced  in  evidence,  and 
the  defense  was  material  alteration.  The  evidence  showed 
that  one  Smith  signed  it  as  a  surety  after  the  first  seven  sig- 
natures had  been  obtained,  and  the  other  sureties  signed  after 
Smith.  Before  the  names  of  the  sureties  had  been  inserted  in 
the  body  of  the  bond,  and  before  approval,  Smith's  name  was 
-erased  without  the  consent  of  any  of  the  other  sureties;  the 
person  signing  before  Smith  did  not  know  that  he  had  signed 
until  after  the  suit  had  been  commenced.  It  was  held  that 
though  Craig,  the  principal,  had  been  intrusted  with  the  bond 
to  procure  signatures  and  present  it  for  approval,  yet  as  to  the 
sureties  signing  subsequent  to  Smith,  Craig  was  not  author- 
ized to  deliver  the  bond  after  it  had  been  altered  to  their 
f)rejudice,  and  that  those  sureties  were  discharged  because  the 
instrument  sued  upon  was  not  their  contract.    The  sureties 
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who  signed  before  Smith  were  also  discharged,  on  the  ground 
that  it  would  be  presumed  that  they  signed  with  the  under- 
standing that  other  sureties  would  be  procured  in  such  a  wa^ 
that  all  would  be  held  and  bound  as  co-sureties. 

In  the  case  of  Bracken  Co.  Comrri'rs  v.  Daum^  80  Ky.  388, 
the  suit  was  based  upon  a  sheriff's  bond,  and  the  defense  was 
non  est  factum.  Ten  persons  signed  a  power  of  attorney  au- 
thorizing the  county  clerk  to  sign  their  names  to  the  bond. 
At  least  two  of  the  names  were  erased  before  the  power  of  at- 
torney was  delivered  to  the  clerk.  It  was  held  that  if  thfr 
names  were  erased  without  the  knowledge  or  consent  of  the 
other  sureties,  and  with  the  knowledge  or  by  the  direction  of 
the  county  judge,  whose  duty  it  was  to  take  and  approve  the 
bond,  then  the  plaintiff  could  not  recover.  The  court  said,  in 
substance,  that  it  was  the  duty  of  officers  intrusted  with  au- 
thority to  take  and  approve  official  bonds,  to  use  ordinary  care 
and  prudence  to  protect  the  sureties  as  well  as  to  protect  the 
public. 

Here  the  bond,  when  first  presented  to  the  county  court  for 
its  approval,  was  a  completed  bond.  As  then  presented,  it 
expressed  the  contract  of  the  sureties.  They  agreed  to  be 
jointly  and  severally  bound,  but  they  did  not  agree  that  the 
name  of  Cain  should  be  substituted  for  that  of  Dailing.  The 
alteration  in  the  obligation  was  a  material  one,  and  was  made 
in  the  presence  of  the  county  court  and  without  the  knowledge 
or  consent  of  the  sureties,  and  the  bond,  as  approved,  is  not 
the  obligation  of  the  defendants.  The  authorities  cited  are 
in  point,  and  all  lead  to  the  conclusion  just  stated.  Some 
of  them,  and  others  which  we  have  not  cited,  go  further  in 
favor  of  the  discharge  of  sureties  than  we  are  disposed  to  go. 
If  the  name  of  Dailing  had  been  erased  and  that  of  Cain  sub- 
stituted without  the  knowledge  of  the  county  court,  then  we 
have  no  hesitancy  in  saying  that  the  sureties  should  not  be 
discharged,  because,  by  intrusting  the  bond  to  Reid,  they  put 
it  in  his  power  to  mislead  and  deceive  the  court,  and  they 
should  suffer  the  consequences.  Here  the  court  was  not  mis- 
led, but  accepted  the  bond,  knowing  that  it  had  been  altered 
without  the  knowledge  or  consent  of  the  other  sureties.  Un- 
der these  circumstances  the  court  had  no  right  to  disregard 
the  rights  of  the  other  sureties. 

The  argument  is  made  thai,  when  these  sureties  signed  the 
bond  and  left  it  with  Reid,  the  principal,  to  procure  other 
signatures  and  present  it  to  the  county  court,  they  thereby 
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made  him  their  agent,  and  are  bound  by  his  acts.  It  is  to  be 
remembered  that  the  county  court  had  full  knowledge  of  all  of 
the  facts,  so  that  the  argument,  to  have  any  bearing  upon  this 
case,  must  go  to  the  extent  of  saying  that  Reid  had  invested 
in  him  the  right  to  discharge  at  pleasure  any  one  or  more  of 
the  persons  who  became  parties  to  the  bond;  that  for  this 
purpose,  he  could  of  right  represent  the  sureties  as  well  as 
himself.  This  is  carrying  the  doctrine  of  implied  powers  en- 
tirely too  far.  Each  of  the  sureties  when  signing  the  bond  and 
leaving  it  with  Reid  did,  doubtless,  make  him  their  agent  for 
the  purpose  of  procuring  other  sureties  and  for  the  purpose  of 
presenting  the  bond  for  acceptance  and  approval.  But  it  can- 
not be  said  they  thereby  gave  him  authority  to  discharge  any 
one  who  had  or  might  thereafter  become  a  party  to  the  obliga- 
tion. As  said  in  State  v.  Craig,  58  Icwa,  23S,  the  priMcipal 
was  not  authorized  to  deliver  the  instrument  after  it  had  been 
altered  to  the  prejudice  of  the  sureties.  Nor  does  the  fact  that 
the  sureties  knew  the  bond  had  to  be  approved  furnish  any 
ground  for  the  inference  that  they  authorized  the  alteration: 
Smith  v.  United  States,  2  Wall.  219. 

It  is  true,  the  defendant  Cain  signed  the  bond  after  the  al- 
teration had  been  made,  but  the  evidence  is  to  the  effect  that 
he  was  wholly  ignorant  of  the  fact  that  Dailing  had  ever  been 
a  party  to  the  bond.  As  to  him,  the  bond  is  void  because  he 
signed  it  upon  the  supposition  that  the  other  parties  were  in 
fact  co-sureties,  and  he  never  undertook  to  become  the  sole 
surety:  Howe  v.  Peabody,  2  Gray,  556.  But  it  is  further  argued 
that  the  erasure  of  Dailing's  name  was  spoliation  only,  and 
did  not  affect  the  liability  of  any  one  on  the  bond.  If  the 
bond  had  been  delivered,  and  the  erasure  thereafter  made  by 
county  officials,  then  Medlin  v.  Platte  County,  8  Mo.  235,  40 
Am.  Dec.  135,  would  be  an  authority  for  the  position  thus 
taken  by  plaintiff.  It  is,  in  effect,  said  in  that  case  that  the 
term  "alteration"  is  usually  applied  to  the  act  of  a  party  en- 
titled under  the  instrument,  and  imports  an  improper  design, 
but  spoliation  is  the  act  of  a  stranger  without  the  participation 
of  a  party  interested.  It  is  also  held  that  county  officials 
who  have  the  custody  of  instruments  in  writing  are  strangers 
within  the  meaning  of  the  rule,  so  that  if  these  officials  deface 
such  instruments,  their  acts  are  but  spoliation.  To  the  same 
effect  is  State  v.  Berg,  50  Ind.  496.  Here  there  never  was  a 
time  when  the  state  or  county  held  Dailing  as  a  surety:  for 
the  evidence  is  all  to  the  effect  that  his  name  was  erased  be- 
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fore  the  bond  was  delivered  or  accepted.  The  question  in  this 
case  is,  whether  the  bond  sued  upon  is  the  deed  of  the  sure- 
ties, and  we  do  not  see  that  the  doctrine. of  spoliation  has  any- 
thing to  do  with  this  controversy. 

4.  The  plaintiff  insists  that  the  court  erred  in  refusing  an 
instruction  to  the  effect  that  if  the  bond  was  approved  by  the 
court  on  the  4th  of  August,  1885,  and  the  defendants  knew 
that  Reid  occupied  the  office  of  collector,  and  collected  the 
revenues  for  the  years  1885  and  1886,  and  made  no  objection 
thereto,  then  they  are  estopped  from  making  the  defense  that 
the  bond  was  altered  by  the  erasure  of  Calling's  name. 

There  is  an  abundance  of  evidence  tending  to  establish  all 
facts  stated  in  this  refused  instruction,  but  there  is  not  a 
word  of  evidence  tending  to  show  that  the  defendants  during 
this  time  knew  that  Dailing's  name  had  been  erased.  The 
only  evidence  to  which  our  attention  is  called  is,  that  they 
knew  nothing  about  the  erasure.  An  estoppel  cannot  arise 
until  it  is  shown  that  they  knew  of  the  alteration  and  there- 
after made  no  objection  to  the  performance  by  Reid  of  official 
duties  by  virtue  of  having  given  the  bond  in  question.  No 
such  state  of  facts  is  shown  or  hypothetically  stated  in  the 
instruction,  and  it  was  therefore  properly  refused. 

It  is  useless  to  notice  the  other  minor  suggestions  made  by 
the  plaintiflF.  They  do  not  meet  the  real  and  only  question 
in  this  case.  The  case  has  been  twice  argued,  and  we  can 
come  to  no  other  conclusion  than  that  before  indicated.  We 
have  endeavored  to  lay  it  down  as  the  better  law  that  sureties 
on  these  official  bonds  ought  not  to  be  discharged  until  they 
show  knowledge,  on  the  part  of  the  accepting  officers,  of  a  state 
of  facts  which  should  have  precluded  the  acceptance  of  the 
bond,  be  it  a  conditional  contract  between  principal  and 
surety,  or  an  alteration  of  the  bond  as  executed  by  the  surety. 
That  has  been  done  in  this  case.  Common  information,  with- 
out any  special  knowledge  of  the  law,  ought  to  have  told  these 
county  judges  that  it  was  an  improper  thing  to  strike  off  the 
name  of  one  of  the  sureties  without  the  consent  of  the  other 
sureties. 

The  judgment  is  affirmed. 


Thb  oasb  of  State  v.  Findley,  101  Mo.  368,  was  an  action  brought  against 
defendant  on  his  official  bond  as  collector  of  revenues,  and  against  Reid  and 
Sammera  as  his  sureties.  The  defense  of  the  sureties  was  non  eat  factum.  A 
demurrer  to  plainti£f's  evidence  was  sustained,  and  judgment  rendered  ia 
favor  of  the  sureties. 


April,  1890.]  State  v.  McGoniole.  617 

At  a  regular  term  of  the  county  court,  the  hond  of  the  defendant  collector 
was  produced,  and  approval  thereof  asked.  This  was  refused  because  one  r.f 
the  sureties  therein  named  (P.  W.  Gully)  was  a  judge  of  the  court.  The 
presiding  judge  banded  the  bond  to  the  collector,  with  instructions  to  gut 
another  name  in  the  place  of  Judge  Gully.  Either  the  clerk  of  the  court  or 
Findley  then  scratched  Judge  Gully's  name  from  the  bond,  in  the  presence  of 
the  judges,  and  one  Cooper  signed  his  name  in  the  place  of  the  name  thus 
«rased. 

The  bond,  with  this  alteration,  was  offered  in  court  the  next  morning  for 
approval,  and  thereupon  approved. 

Judge  Gully,  at  the  time  his  name  was  erased  from  the  bond,  and  op  to  tli« 
time  of  the  trial,  was  solvent,  and  the  sureties,  Reid  and  Summers,  were  not 
present  in  court  upon  either  of  said  days.  Gully's  name  was  upon  the  bou>l 
when  signed  by  Reid  and  Summers,  and  its  erasure  and  the  insertion  of 
Cooper's  name  was  without  their  knowledge  or  consent. 

As  the  facts  of  this  case  fell  clearly  within  the  rule  laid  down  in  the  prin* 
«ipal  case,  it  was  decided,  on  the  authority  of  that  case,  that  the  sureties 
were  not  liable.  A  question  not  raised  in  the  McGonigle  case  was  raised  in 
this,  to  the  effect  that  the  erasure  of  the  name  of  Gully  could  only  operate, 
at  most,  to  discharge  the  sureties  to  the  extent  of  the  pro  rata  share  for  which 
said  Gully  would  have  been  liable;  but  it  was  determined  that  such  sureties 
had  a  right  to  stand  upon  the  exact  terms  of  their  contract,  and  that  a 
material  alteration,  such  as  is  shown  in  this  case,  made  the  bond  void  as  to 
them. 

The  question  of  waiver,  ratification,  or  estoppel  was  also  raised  in  this  case, 
and  claimed  to  be  shown  by  the  subsequent  acts  and  declarations  of  tlie  sure* 
ties,  Reid  and  Summers.  This  claim  was  based  on  conversations  between  them 
and  Gully  and  Cooper;  as,  for  example.  Cooper  testified  that  they  said  to 
him,  about  the  end  of  the  first  year  of  Findley 's  term  of  office,  "  You  are  on 
Findley's  bond  ";  but  there  was  nothing  to  show  that  their  mere  knowledge 
that  Cooper  had  signed  the  bond  after  they  had  attached  their  names  thereto 
also  notified  them  that  Gully's  name  had  been  erased  and  that  of  Cooper 
substituted  therefor.  Cooper  also  testified  that  he  told  Summers  during  the 
first  year  of  Findley's  official  term  that  he  was  on  his  bond;  but  he  did  not 
tell  him  that  Gully's  name  had  been  erased,  and  that  the  first  time  that  he 
ever  heard  Reid  or  Summers  say  anything  about  Gully's  name  not  being  on 
the  bond  was  about  the  time  of  Findley's  failure.  Gully  testified  that  tliey 
consulted  him  about  strengthening  the  bond,  so  that  there  is  nothing  in  tlie 
claim  of  estoppel  from  a  failure  to  consult  him  about  protecting  themselves. 

It  was  also  claimed  that  Reid  and  Summers's  knowledge  of  the  erasure  of 
Gully's  name  was  shown  by  the  evidence  of  one  Dryer,  who  was  one  of  the 
judges  of  the  county  court  at  the  time  the  bond  was  approved,  and  who  tes- 
tified that  during  the  first  year  of  Findley's  term  Reid  and  Summers  said  to 
him  that  "  they  were  the  only  men  on  the  l>ond  worth  a  damn."  It  is  clainud 
that  as  Gully  was  solvent  at  all  times,  they  would  not  have  said  this  if  they 
considered  him  on  the  bond.  The  other  evidence  shows,  however,  that  they 
were  then,  as  well  as  afterwards,  anxious  about  their  liability  on  the  l>on.l, 
*nd  contemplated  steps  to  protect  thenxselves.  They  were  both  active  ia 
their  efforts  to  get  a  meeting  of  all  the  sureties,  in  order  to  get  some  action 
taken  by  the  court  in  respect  to  the  bond,  but  in  this  were  not  successful; 
and  it  is  claimed  on  their  behalf  that  the  remark  alluded  to  was  made  in  that 
connection,  and  not  relative  to  the  solvency  of  the  sureties.  There  is  no  evi. 
dence  in  the  case  to  show  that  either  Reid  or  Summers  knew  of  the  erasure 
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of  Gully's  name  prior  to  the  failure  of  Findley,  while  there  is  plenty  of  evi- 
dence that  at  about  that  time,  when  told  that  hig  name  had  been  erased^ 
they  expressed  surprise,  and  claimed  that  if  his  name  was  not  there,  the  bond 
Mas  not  theirs,  as  he  had  signed  it  before  they  did;  and  while  they  acted,  oo 
Borne  occasions,  as  if  they  thought  themselves  liable,  and  may  have  said  or 
implied  as  much  at  various  times,  still  this  was  entirely  consistent  with  their 
ignorance  of  the  erasure. 

One  witness  testified  that  shortly  before  suit  was  brought  on  the  bond 
he  discovered  the  erasure,  and  showed  the  bond  to  Reid  and  Summers,  who 
examined  it  with  a  spy-glass.  Cooper  was  present,  and  told  them  that 
Gully's  name  was  erased,  and  witness  told  them  that  Cooper  was  right. 

The  court  concluded  as  follows:  "Beyond  this,  there  is  nothing  in  the 
evidence  pertinent  to  the  question  under  review.  The  plaintiff,  in  insisting^ 
upon  the  waiver  or  ratification,  has  the  burden  of  proof.  It  is  often  said 
that  the  words  or  acts  relied  upon  as  amounting  to  a  ratification  must  be 
affirmative  in  character,  aad  suflBcient  to  amount  to  the  making  of  a  new 
contract:  State  v.  Churchill,  48  Ark  426;  Winsor  v.  Lafayette  Co.  Bank,  \8 
Mo.  App.  665;  Middktown  v.  Kansas  City  etc.  R.  R.  Co.,  62  Mo.  579;  Ger- 
man Bank  v.  Dunn,  62  Mo.  79;  Cratjem  v.  Gillilan,  63  Mo.  28;  Miller  v.  Gil- 
leland,  19  Pa.  St.  119;  Evans  v.  Foreman,  60  Mo.  449.  Under  a  liberal  in- 
terpretation of  the  evidence,  and  one  most  favorable  to  plaintiff's  case,  it 
manifestly  fails  to  meet  the  requirements  of  the  rule  just  mentioned.  As 
was  said  in  State  v.  McGonigle,  101  Mo.  353,  an  estoppel  cannot  arise  against 
the  defendants  until  it  is  shown  that  they  knew  of  the  alteration,  and  there- 
after made  no  objection  to  the  performance  by  the  collector  of  the  official 
duties  by  virtue  of  having  given  the  bond  in  question.  Plaintiff"s  evidence, 
we  think,  fails  to  make  out  a  case  of  this  sort,  and  we  therefore  affirm  the 
judgment,  and  so  order,  in  which  Black  and  Brace,  JJ.,  concur;  Sherwood, 
J.,  dissents;  Barclay,  J.,  absent." 

SuKETiES,  Discharge  of.  —  The  contract  of  suretyship  is  construed 
strictly  in  favor  of  the  surety;  he  has  a  right  to  stand  upon  the  very  terms 
of  his  contract,  and  any  alteration  therein  made  without  his  consent  is  fatal 
to  his  obligation,  whether  he  is  injured  thereby  or  not:  Anderson  v,  Bellen- 
ger,  87  Ala.  334;  13  Am.  St.  Rep.  46. 


Owen  v.  Baker. 

flOl  Missouri,  m.] 

Sheriff's  Deed  as  Evidence  on  Collateral  Attack. — A  sheriff's  deed 
which  recites  a  judgment  against  three  defendants,  and  a  direction  to  levy 
against  one  only,  whose  land  is  levied  upon  and  sold,  is  sufficient  in  a 
collateral  proceeding  to  support  the  sheriff's  sale  in  pursuance  of  which 
the  deed  was  made. 

Sheriff's  Deed  —  Recitals  —  Time  of  Commencement  of  Lien. — The 
time  fixed  by  law  for  the  commencement  of  a  judgment  lien  cannot  be 
changed  by  the  recitals  in  a  sheriff's  deed. 

Sheriff's  Deed — Acknowledgment. — Where  the  clerk  of  the  circuit 
court  is  also  recorder  of  deeds,  the  addition  in  the  acknowledgment  of 
a  sheriff's  deed  of  the  word  "recorder,"  after  the  name  of  the  clerk^ 
will  not  vitiate  the  deed. 
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OmcB  AND  OFncER— Prksumption. — Public ofiBcers  are  always  presumed 

to  perform  the  duties  required  of  them  by  law. 
Shebitf's  Dsed.  —  Cektificatk  or  Acknowledgment  of  sheriff's  deed  may 

be  supported  by  reference  to  the  language  of  the  oouveyance  itself. 

Ejectment.  At  the  trial,  plaintiff  offered  in  evidence  a 
sheriff's  deed  which  the  court  excluded,  and  its  exclusion 
forms  the  only  question  presented.  The  deed  read  as  fol- 
lows: — 

"This  indenture,  made  and  entered  into  this  twenty-first 
day  of  November,  eighteen  hundred  and  forty-two,  between 
William  P.  Burney,  sheriff  of  Van  Buren  County,  in  the  state 
of  Missouri,  of  the  first  part,  and  William  R.  Owen,  of  the 
county  of  Henry  and  state  of  Missouri,  of  the  other  part,  wit- 
nesseth,  that  whereas  on  the  seventh  day  of  October,  1842,  a 
certain  writ  of  execution  did  issue  formal  out  of  the  circuit 
court  of  Van  Buren  County,  in  the  state  of  Missouri,  to  the 
sheriff  of  Van  Buren  County  directed,  reciting  that  whereas 
on  the  twenty-second  day  of  March,  in  the  year  of  our  Lord 
1842,  at  our  Van  Buren  circuit  court,  William  R.  Owen  hath 
recovered  against  James  Sullivan,  William  Sullivan,  and  Ma- 
son Sullivan  the  sum  of  seventy-five  dollars  and  forty-seven 
cents,  for  his  debts  and  also  for  his  costs.  The  sheriff  was 
therefore  commanded  that  of  the  goods  and  chattels  and  real 
estate  of  said  defendant  he  cause  to  be  made  the  debt  and 
cost  aforesaid,  and  that  he  certify  how  he  executed  the  said 
writ,  and  whereas,  the  said  sheriff,  on  the  tenth  day  of  Octo- 
ber, eighteen  hundred  and  forty-two,  in  pursuance  of  the  com- 
mand therein  contained,  the  said  sheriff  levied  the  same  upon 
the  lands  of  James  Sullivan  and  of  the  said  defendants  lying 
and  being  in  the  county  of  Van  Buren,  to  wit,  the  southwest 
quarter  of  the  southeast  quarter  of  section  twenty-three,  town- 
ship forty-one,  range  twenty-nine.  And  whereas  the  said 
sheriff  did  afterwards  proceed  to  give  at  least  twenty  days' 
notice  by  six  handbills  put  up  in  public  places  in  different 
parts  of  the  county  of  Van  Buren,  containing  a  description  of 
the  lands  to  be  sold,  and  the  time  and  place  of  the  sale,  and 
whereas,  in  pursuance  of  said  notice,  the  said  sheriff  did,  on 
the  first  day  of  the  November  term  of  Van  Buren  circuit 
court,  1842,  between  the  hours  of  nine  o'clock  in  the  forenoon 
and  five  o'clock  in  the  afternoon,  offer  for  sale,  by  public  auc- 
tion, for  ready  money,  at  the  court-house  door  in  the  town  of 
Harrisonville,  in  Van  Buren  County,  the  said  land  of  the  said 
James  Sullivan,  one  of  said  defendants,  to  the  highest  bidder. 
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William  R.  Owen  became  the  purchaser,  for  the  sum  of  thirty- 
five  dollars,  it  being  the  highest  and  best  sum  bid  for  the 
same.  Now,  therefore,  I,  the  said  William  P.  Burney,  sheriff 
of  Van  Buren  County  aforesaid,  for  and  in  consideration  of  tlie 
sum  of  thirty-five  dollars  to  me  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  do  hereby  and  by  these  pres- 
ents convey  unto  the  said  William  R.  Owen  the  lands  afore- 
said, and  all  the  right,  title,  and  interest  which  the  said  James 
Sullivan  had  in  and  to  said  land  on  the  twenty-first  day  of 
November,  1842,  to  have  and  to  hold  the  land  aforesaid,  unto 
him,  the  aforesaid  William  R.  Owen,  and  his  heirs  and  assigns 
forever,  in  as  full  and  absolute  a  manner  as  I,  the  said  Wil- 
liam P.  Burney,  sheriS"  of  Van  Buren  County  aforesaid,  could 
or  ought  to  do.  In  testimony  whereof  I,  the  said  William  P. 
Burney,  sheriff  of  Van  Buren  County,  as  aforesaid,  have  here- 
unto set  my  hand  and  seal  the  day  and  year  aforesaid. 
"  [Seal.]  William  P.  Burney, 

"  Sheriff  of  Van  Buren  County." 
"  State  of  Missouri,  ) 

County  of  Van  Buren.  ) 

"  Be  it  remembered  that  on  the  seventh  day  of  October,  in 
the  year  of  our  Lord  1843,  personally  appeared  in  open  court 
William  P.  Burney,  sheriff  of  Van  Buren  County,  who  is  per- 
«onally  known  to  the  court  here  to  be  the  person  whose  name 
is  subscribed  to  the  within  and  foregoing  deed  as  a  party 
thereto,  and  acknowledged  the  said  deed  to  be  his  act  and 
deed  for  the  purposes  therein  mentioned.  In  testimony  whereof 
I  have  hereunto  set  ray  hand  and  the  seal  of  said  court  at  of- 
fice at  Harrison  ville,  this  eleventh  day  of  October  of  A.  D. 
1843.  James  C.  Jackson, 

"  Recorder." 

"  Note.  —  The  foregoing  instrument  of  writing  was  delivered 
to  me  for  record  on  the  seventh  day  of  October,  A.  D.  1843, 
and  by  me  duly  recorded  this  thirty-first  day  of  October,  1843. 

"James  C.  Jackson, 

"  Recorder." 

James  T.  Smith  and  James  B.  Gantt,  for  the  plaintiff  in  error. 

P.  H.  Holcomb,  for  the  defendant  in  error. 

Barclay,  J.  The  admissibility  in  evidence  of  the  sheriff's 
deed,  set  forth  in  the  statement  accompanying  this  opinion, 
is  denied  on  several  grounds,  which  will  be  considered  in  their 
orderi 
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1.  It  is  claimed  that  it  recites  a  judgment  against  three  de- 
fendants, and  a  direction  to  levy  against  one  only. 

As  the  levy  was  actually  made  on  the  land  of  James  Sul- 
livan, the  one  defendant  named,  and  his  land  sold  accordingly, 
the  error  or  irregularity,  if  any  there  is,  in  the  recital  in  this 
particular  is  not  such  as  to  vitiate  the  sale  in  a  collateral  pro- 
ceeding: Blake  V.  Blanchard,  48  Me.  297;  Morse  v.  Dewey,  3 
N.  H.  535. 

2.  Next,  it  is  asserted  that  the  deed  affirmatively  limits  the 
title  conveyed  to  such  interest  as  James  Sullivan  had  therein 
November  21,  1842,  while  it  is  admitted  that  he  had  conveyed 
away  his  interest  in  the  land  levied  upon  to  Mr.  Page  October 
21,  1842. 

But  the  judgment  (on  which  the  sale  was  predicated)  was 
of  date  in  March,  1842,  and  the  law  then  in  force  provided 
that  the  lien  of  judgment  should  begin  when  the  latter  was 
rendered  (R.  S.  1835,  3d  ed.  1840,  p.  339,  sec.  3),  and  that 
upon  execution  might  be  sold  the  "  real  estate  whereof  the  de- 
fendant, or  any  person  for  his  use,  was  seised  in  law  or  equity 
on  the  day  of  the  rendition  of  the  judgment,  order,  or  decree, 
whereon  execution  issued,  or  at  any  time  thereafter":  R.  S. 
1835,  2d  ed.  1840,  p.  256,  sec.  17. 

The  sheriflf 's  deed  recites  a  levy  on  James  Sullivan's  lands, 
and  purports  to  convey  them,  but  then  adds,  in  substance,  that 
the  interest  conveyed  dates  from  November  21,  1842,  only.  It 
was  not  within  the  power  of  the  sheriff  making  the  sale  to 
limit  the  meaning  of  his  general  transfer  of  defendant's  title 
by  such  an  addendum.  The  law  gave  an  eflFect  to  the  general 
terms  used  in  the  conveyance  by  passing  such  estate  as  the 
execution  debtor  had  at  the  time  of  the  judgment,  and  the 
further  language  used  did  not  destroy  that  effect. 

Even  in  respect  to  the  recitals  which  the  law  directs  to  be 
made  (R.  8.  1835,  2d  ed.,  p.  259,  sec.  45),  it  is  not  every  error 
or  mi3take  that  will  vitiate  such  a  conveyance  collaterally: 
Buchanan  v.  Tracy,  45  Mo.  437;  but  only  such  as  affect  the 
power  to  sell  and  regularity  of  the  sale:  Buchanan  v.  Tracy^ 
45  Mo.  437. 

3.  Another  objection  to  the  deed  in  question  relates  to  the 
sufficiency  of  its  acknowledgment.  The  statute  required  it  to 
be  made  before  the  circuit  court  of  the  county  wherein  the 
estate  was  situated,  and  that  the  clerk  of  said  court  should  in- 
dorse upon  such  deed  a  certificate,  etc.,  "  under  the  seal  of  the 
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court."  It  is  claimed  that  the  acknowledgment  does  not  com- 
ply with  the  law  in  these  particulars. 

Under  the  statutes  then  in  force,  the  clerk  of  the  circuit 
court  was  also  recorder  of  deeds:  R.  S.  1835,  3d  ed.,  p.  525, 
sec.  2. 

Of  this  fact  our  courts  will  take  judicial  notice,  as  part  of 
the  history  of  legislation  in  this  state.  Jackson,  who  signed 
the  certificate,  was  recorder  only  by  virtue  of  his  office  as  cir- 
cuit clerk.  His  description  of  himself,  therefore,  as  recorder 
indicated  likewise  that  he  was  circuit  clerk,  and,  with  the  re- 
citals in  the  acknowledgments,  make  it  clear  that  it  was  taken 
by  him  as  clerk.  As  circuit  clerk  he  was  authorized  to  take 
the  acknowledgment,  but  as  recorder  he  had  no  such  author- 
ity: R.  S.  1835,  2d  ed.,  p.  120,  sec.  8. 

The  presumption  always  is,  in  the  absence  of  any  showing 
to  the  contrary,  that  public  officers  perform  their  duties  rightly. 
In  this  case  the  acts  of  the  sheriff  and  court  described  in  the 
certificate  of  Jackson  were  valid  if  performed  before  him  as 
circuit  clerk,  but  not  as  recorder. 

Had  the  word  "  recorder  "  (after  his  signature)  been  omitted, 
the  matter  would  be  too  clear  for  discussion.  We  regard  it, 
in  the  present  instance,  as  a  mere  description  of  the  official 
person  whom  the  law  also  designated  as  circuit  clerk  as  well 
as  recorder. 

In  support  of  a  certificate  of  acknowledgment,  reference 
may  be  properly  made  to  the  language  of  the  conveyance 
itself:  Carpenter  v.  Dexter,  8  Wall.  515;  Chandler  v.  Spear,  22 
Vt.  388;  Bradford  v.  Dawson,  2  Ala.  203;  Sharpe  v.  Orme,  61 
Ala.  263;  Wells  v.  Atkinson,  24  Minn.  161.  By  giving  proper 
force  to  it,  and  to  the  presumptions  attaching  to  the  acts  of 
public  officers,  we  have  no  doubt  of  the  validity  of  the  ac- 
knowledgment in  the  particular  referred  to. 

That  the  deed  and  certificate  sufficiently  show  that  the 
acknowledgment  was  tnade  before  the  circuit  court  of  Van 
Buren  County  is  settled  by  the  ruling  in  Sidwell  v.  Birney, 
69  Mo.  144. 

In  fine,  we  regard  the  objections  assigned  to  the  admission 
of  the  deed  untenable.  They  should  be  overruled.  Hence  we 
all  agree  that  the  judgment  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 


Office  and  OFFicERa  —  Presumption. — The  presumption  is,  that  public 
ofBcers  have  properly  performed  the  duties  required  of  them  by  law:  National 
Bank  v.  Harold,  74  CaL  603;  5  Am.  St.  Rep.  476,  and  uote;  BlodgM  v.  Ptrryt 
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97  Mo.  263;  10  Am.  St.  Rep.  307,  and  note;  Ww<7tington  r.  TTo$p,  43  Kan.  324; 
19  Am.  St.  Rep.  141,  and  note;  McDonald  v.  Frost,  99  Mo.  44;  Gordon  t. 
Donahue,  79  CaL  601. 

ACKNOWLEDOMKNTS.  —The  Certificate  of  acknowledgment  to  a  deed  mnst 
be  Buatained,  if  possible;  and  to  support  it,  reference  may  be  had  to  the  in. 
atrument  to  which  it  ia  attached:  Touchard  ▼.  Craw,  20  Cal.  160;  81  Am.  Dec 
108;  compare  extended  note  to  Livingston  y.  Ketielle,  41  Am.  Dec  168-184, 
apon  acknowledgments,  generally. 

Shebiff'b  Deed  — Collateral  Attack.  —Where  the  judgment  and  exe- 
ention  are  valid,  a  sheriff's  deed  based  thereupon  cannot  be  collaterally  at. 
tacked:  Stetson  r.  Freeman,  36  Kan.  523. 


State  v.  Norman. 

[101  MissocBi,  520.] 

Criminal  Law  —  Larceny.  —  Guilty  Khowledqb  or  participation  is  es- 
sential to  the  conviction  of  one  who  assists  in  the  commission  of  a 
larceny. 

Criminal  Law  —  Larceny  —  Instrdctions.  — Where,  upon  the  trial  of  a 
charge  of  grand  larceny,  the  evidence  will  only  sustain  a  conviction  of 
petit  larceny,  the  jury  must  be  charged  both  as  to  grand  and  petit  lar- 
ceny.    It  is  error  to  charge  to  convict  of  grand  larceny,  or  to  acquit, 

L.  D.  Seward,  for  the  appellant. 

John  M.  Wood,  attorney -general,  for  the  state. 

Brace,  J.  The  defendant,  upon  his  trial  in  the  Si  Louis 
criminal  court  upon  an  indictment  for  grand  larceny,  was 
ibuad  guilty,  and  on  the  fourth  day  of  January,  1890,  was 
sentenced  to  two  years'  imprisonment  in  the  penitentiary,  in 
accordance  with  the  verdict  rendered  in  the  case.  From  tliis 
judgment  he  appeals.  The  offense  with  which  he  was  charged, 
and  of  which  he  was  convicted,  was  stealing  one  overcoat,  of 
the  value  of  thirty  dollars,  the  property  of  one  Joseph  Samuels. 

The  evidence  for  the  state  in  chief  tended  to  show  that  on 
the  2d  of  November,  1889,  the  said  Samuels  and  the  defend- 
ant were  inmates  of  the  city  jail  of  St.  Ix)uis,  the  defendant's 
cell  being  on  the  first  and  Samuels's  on  the  second  floor;  that 
Samuels  was  the  owner  of  a  light  spring  overcoat,  for  which 
he  had  paid  thirty  dollars,  when  new,  about  a  year  and  a 
half  before;  that  it  was  in  his  cell  that  morning;  that  his  cell 
door  was  open  all  the  afternoon  of  that  day,  and  that  he  was 
out  on  the  promenade  or  in  the  rotunda  on  the  first  floor  until 
five,  p.  M.;  that  about  that  time  he  returned  to  his  cell,  found 
his  coat  gone,  and  reported  his  loss  to  the  guards;  that  about 
4:30,  p.  M.,  the  defendant's  wife  came  to  the  jail,  bringing  hiui 
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his  supper,  and  remained  at  the  screen  door  while  the  sanie- 
was  taken  to  her  husband's  cell  by  one  Clark,  anoti)er  pris- 
oner;  that  while  Clark  was  in  the  defendant's  cell,  Jacobsen 
and  Seigel,  two  other  prisoners,  came  into  defendant's  cell^ 
"Seigel  carrying  a  bundle  in  his  arms,  wrapped  up  in  a  news- 
paper," which  he  placed  on  the  bunk,  Jacobsen  saying  to  de- 
fendant, "Send  that  out  for  me";  that  defendant,  without 
looking  in  this  package,  gave  "that  and  another  small  pack- 
age to  Clark,"  who  carried  them  to  the  screen,  and  passed 
them  out  to  Mrs.  Norman  in  the  basket  in  which  she  had 
brought  her  husband's  supper;  after  the  basket  was  passed 
out,  defendant  came  to  the  screen,  and  his  wife  hallooed  to- 
him,  saying:  "What  is  this  in  here?"  and  he  replied,  "It  is- 
a  bundle  of  my  dirty  clothes";  that  directly  after  Samuels- 
reported  the  loss  of  his  overcoat. 

One  of  the  guards  went  to  Norman's  house,  met  his  wife  on- 
the  sidewalk,  and  demanded  the  package  defendant  had  sent 
out  to  her;  she  went  in  the  house,  brought  out  the  bundle,  still 
wrapped  up,  and  handed  it  to  him;  he  took  it  to  the  jail,  where- 
it  was  found  to  be  the  overcoat  which  Samuels  had  lost. 

The  evidence  for  the  defendant  elicited  on  cross-examina- 
tion of  the  state's  witnesses,  and  supplemented  by  his  own 
evidence  and  witnesses  examined  in  his  behalf,  tended  to  prove- 
that  Jacobsen  and  Seigel  occupied  a  cell  upon  the  first  floor,. 
and  that  the  coat  was  taken  from  Samuels's  cell,  on  the  second 
floor,  by  Jacobsen,  to  their  cell  on  the  lower  floor,  was  by  Seigel 
wrapped  up  and  taken  to  the  defendant's  cell  (Jacobsen  ac- 
companying him),  and  that  the  same  was  passed  out,  through 
Clark  and  the  guard,  at  the  screen,  to  defendant's  wife,  as  before 
stated,  to  be  by  her  pawned  for  Jacobsen,  the  defendant  not 
knowing  what  the  bundle  thus  passed  out  contained. 

There  was  no  evidence  tending  to  show  that  defendant  took 
the  coat,  and  the  only  hypothesis  on  the  evidence  which  would 
have  authorized  a  conviction  was,  that  he  may  have  been  ac- 
cessary to  the  theft.  Nevertheless,  the  court  instructed  as  if 
there  was  evidence  tending  to  show  that  the  defendant  actually 
took  the  coat,  and  gave  the  following  instruction  upon  the  the- 
ory of  his  being  accessary  to  the  theft:  — 

"  2.  If  you  believe  and  find  from  the  evidence  that  the  de- 
fendant, Norman,  aided  or  assisted  Seigel  or  Jacobsen  in  steal- 
ing, taking,  and  carrying  away  the  coat  charged,  and  if  you 
find  he  did  any  act  in  furtherance  of  the  commission  of  such; 
larceny,  you  v/ill  find  him  guilty  as  charged." 
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This  instruction  assumes  that  Seigel  or  Jacobsen  stole  the 
coat,  but  waiving  a  legitimate  objection  to  it  on  this  score,  it 
entirely  ignores  the  defense,  and  instructs  the  jury  that  if  the 
defendant  by  any  act,  however  innocent,  aided  either  of 
them  in  the  commission  of  the  larceny,  they  must  find  him 
guilty.  Under  this  instruction,  the  jury  finding  that  the  act 
of  defendant,  in  parsing  the  bundle  which  Seigel  brought 
to  his  cell,  to  Clark,  to  be  delivered  with  his  own  bundle 
to  his  wife,  aided  them  in  carrying  off  the  stolen  coat,  they 
must  find  the  defendant  guilty,  although  he  may  have  not 
known  that  the  coat  was  in  the  bundle,  may  not  have  known 
that  either  Seigel  or  Jacobsen  had  taken  the  coat,  or  that  the 
coat  had  been  taken  feloniously,  or  of  any  circumstance  that 
would  lead  him  for  a  moment  to  suspect  that  he  was  engaged 
in  assisting  in  the  perpetration  of  a  larceny.  His  act  may  have 
aided  Seigel  and  Jacobsen  in  the  accomplishment  of  their  guilty 
purpose,  but  unless  he  was  cognizant  of  that  purpose,  and 
knowingly  assisted  its  accomplishment,  he  could  not  have 
participated  in  their  crime,  and  it  was  error  to  instruct  the 
jury  that  they  could  find  him  guilty,  without  such  knowledge 
or  participation. 

The  court  also  erred  in  its  instruction  to  find  the  defendant 
guilty  of  grand  larceny,  or  acquit  him.  The  only  evidence  on 
the  subject  of  the  value  of  the  coat  was,  that  Samuels  paid 
thirty  dollars  for  it  some  eighteen  months  before  it  was  taken. 
This  evidence  tended  to  prove  that  this  second-hand  coat  at 
the  time  it  was  taken  was  worth  less  than  thirty  dollars,  rather 
than^hat  it  was  worth  that  amount  or  more;  but  conceding 
that  this  evidence,  in  connection  with  the  fact  that  the  coat 
was  before  the  jury,  warranted  an  instruction  on  grand  larceny, 
it  certainly  called  also  for  an  instruction  on  petit  larceny, 
to  give  which,  however,  the  court  neglected.  Without  further 
discussion  of  the  instruction,  it  is  evident  that,  for  the  errors 
noted,  the  judgment  herein  must  be  reversed,  and  defendant 
discharged,  and  it  is  accordingly  so  ordered. 

Larcent  —  Criminal  Intbnt.  — To  conatitute  the  offense  of  larceny,  the 
defendant  muat  be  guilty  of  a  criminal  intent:  Mead  v.  State,  25  Neb.  444; 
People  V.  Stetoart,  80  Cal.  129.  The  presence  of  a  guilty  knowledge  ou  the 
part  of  the  defendant  is  neces-sary:  State  v.  Boyd,  .36  Minn.  6.38;  KiioicUji  ▼. 
Stiite,  27  Tex.  App.  603.  One  cannot  be  guilty  of  the  offense  of  receiving 
stolen  goods,  in  the  absence  of  a  guilty  knowledge:  Holt  v.  StaU,  80  Ala. 
699;  Cohb  v,  Stat^,  76  Ga.  664.  When  to  the  commission  of  an  offense  a 
knowledge  of  certain  facts  is  essential,  then  ignorance  of  these  facts  is  a  good 
defense:  Note  to  Farrell  v.  State,  30  Am.  Rep.  617-620. 
AM.  ST.  KKP..  Vol.  XX. —40 
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Van  Raalte  v.  Harrington. 
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P«AtTDULENT  CONVEYANCES. — RELATIONSHIP  BETWEEN  INSOLVENT  DEBTOR 

and  preferred  creditor  is  a  fact  to  be  considered  by  the  jury  oa  the  quea* 
tion  of  intent  to  defraud  creditors. 

Fbaudulent  Convetances.  —  Direct  or  Positive  Evidence  of  knowledgfi 
or  notice  by  a  vendee  of  his  vendor's  intended  fraud  on  creditors  is  not 
required,  but  may  be  inferred  by  the  jury  from  circumstances.  While 
facts  which  would  put  a  prudent  person  upon  inquiry  will  be  evidence 
from  which  the  inference  may  be  drawn,  still  the  jury  must  be  left  to 
draw  the  inference. 

Peaudulent  Conveyances  —  Bona  Fide  Purchaser  for  Value.  — When  a 
sale  of  goods  is  attacked  as  fraudulent,  against  the  creditors  of  the  ven- 
dor, and  the  vendee  has  paid  a  valuable  consideration  and  has  taken 
immediate  possession,  the  burden  of  proof  is  on  the  attacking  creditor 
to  show  affirmatively  that  the  vendee  was  not  a  bona  fide  purchaser, 
and  that  he  in  some  way  participated  in  the  intended  fraud.  Proof  that 
he  purchased  with  notice  of  facts  sufficient  to  put  a  prudent  man  on  in- 
quiry is  not  sufficient  to  charge  him  with  constructive  notice  of  the  fraud. 

Fraudulent  Conveyances  —  Vendee's  Notice  of  Fraudulent  Intent. — 
Where  the  vendee  has  paid  a  valuable  consideration,  and  it  is  sought  to 
avoid  the  sale  on  the  ground  that  he  had  notice  or  knowledge  of  a  fraud- 
ulent intent  on  the  part  of  the  vendor,  the  question  to  be  determined  by 
the  jury  is,  whether  he  had  knowledge  or  notice  of  the  fraudulent  pur- 
pose of  the  vendor,  and  not  whether  he  had  knowledge  of  facts  which 
would  put  a  prudent  person  on  inquiry  and  lead  to  a  discovery  of  the 
fraud. 

Alexander  Martin  and  J.  S.  Laurie,  for  the  appellant. 

Lee  and  Ellis^  David  Goldsmithf  and  Albert  Arnsteinf  for  the 
respondent. 

Black,  J.  This  is  a  controversy  over  a  stock  of  merchan- 
dise consisting  of  dry-goods,  notions,  clothing,  hats  and  caps, 
and  hoots  and  shoes.  Adolph  Lederer,  being  the  owner  and  in 
possession  of  the  goods,  sold  the  same  to  Samuel  Van  Raalte, 
who  took  immediate  possession.  Thereupon  the  defendant,  as 
sheriflF  of  St.  Louis,  levied  upon  the  property  by  virtue  of  sev- 
eral writs  of  attachment  sued  out  by  the  mercantile  creditors 
of  licderer.  Van  Raalte  then  commenced  this  action  of  re- 
plevin, gave  bond,  and  reacquired  possession.  The  sheriff 
defends  on  the  ground  that  the  sale  was  one  made  in  fraud  of 
creditors,  and  that  plaintiff  purchased  with  full  knowledge  of 
the  intended  fraud. 

Plaintiff  was  a  pawn-broker  and  dealer  ip  jewelry,  and  to  a 
limited  extent  in  other  merchandise,  at  Fourth  Street,  in  the 
city  of  St.  Louis;  he  had  associated  with  him  his  step-fatlier, 
Julius  Van  Raalte,  as  a  partner  in  the  profits  of  the  business. 
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Lederer  carried  on  a  mercantile  business  at  Chouteau  Avenue, 
in  the  same  place.  The  evidence  of  plaintiff  and  of  Julius  Van 
Raalte  is,  that  Lederer  came  to  their  store  and  proposed  to 
«ell  his  entire  stock  of  goods,  saying  he  was  old,  feeble,  and 
not  capable  of  transacting  business;  that  he  wanted  to  sell 
out,  straighten  up  his  affairs,  and  quit  business.  Julius  Van 
Raalte  examined  the  goods  and  made  a  report  to  the  plaintiff, 
and  the  parties  then  commenced  taking  an  invoice.  All  this 
•occurred  on  the  2d  of  October,  1886. 

The  invoice,  which  amounted  to  something  over  eleven 
thousand  dollars  at  cost  prices,  was  completed  on  the  6th  of 
the  same  month.  Lederer  then  offered  to  take  seventy-five 
-cents  on  the  dollar,  and  Julius  Van  Raalte  offered  sixty-five, 
and  the  trade  was  closed  at  the  last-named  price.  The  par- 
ties then  went  to  the  Fourth  Street  store,  where  plaintiff  paid 
^7,213  for  the  goods,  in  cash  over  the  counter,  and  Lederer  gave 
to  the  plaintiff  full  and  complete  possession  of  the  property. 
Subsequently,  Lederer  paid  from  the  proceeds  arising  from 
the  sale  a  note  due  at  bank  for  five  hundred  dollars,  on  which 
his  son-in-law  was  surety.  He  paid  to  his  son  Emil,  a  young 
man  twenty-eight  years  of  age,  four  thousand  eight  hundred 
dollars,  and  to  his  other  son,  Samuel,  twenty-two  years  old, 
fifteen  hundred  dollars.  He  applied  about  two  hundred  dol- 
lars in  payment  of  other  debts.  The  evidence  of  the  Lederers 
is,  that  the  father  owed  the  sons  the  above-named  amounts  for 
fiervices  and  for  moneys  advanced.  A  few  days  before  the 
«ale  to  plaintiff,  Lederer  turned  over  to  a  son-in-law  goods 
■costing  three  thousand  dollars,  to  secure  a  debt  of  two  thou- 
sand dollars.  These  goods  were  placed  in  an  auction-house, 
and  were  subsequently  sold  to  pay  that  debt.  The  above 
transactions  left  Lederer  without  property,  and  owing  the  at- 
taching creditors  some  ten  thousand  dollars  for  goods  pur- 
chased on  time  for  the  fall  trade,  the  bills  not  being  due  at 
the  date  of  the  sale  to  plaintiff. 

Plaintiff  says  he  had  contemplated  extending  his  business, 
«o  that  the  purchase  was  in  line  with  a  previously  formed  de- 
sign. A  few  days  after  he  opened  the  Chouteau  Avenue  store, 
he  removed  goods  invoiced  at  $1,463  to  the  Fourth  Street 
«tore,  and  sold  the  remainder  of  the  new  purchase  at  auc- 
tion; the  goods  thus  sold  realized  something  in  excess  of  the 
price  paid  therefor.  The  change  in  the  plaintiff's  design  to 
extend  his  business  is  accounted  for  on  the  ground  of  his  ill- 
health. 
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When  the  trade  was  consummated,  plaintiff  called  in  hi» 
attorney,  who  prepared  and  Lederer  signed  and  acknowledged 
a  bill  of  sale.  Inquiries  were  then  made  of  Lederer  as  to  his 
title  to  the  goods,  and  of  his  wife  whether  she  had  any  inter- 
est therein,  but  no  inquiries  were  made  as  to  the  extent  of  the 
vendor's  indebtedness.  Plaintiff  says  he  did  not  know  that 
his  vendor  was  indebted  to  the  attaching  creditors,  or  to  any 
other  person. 

The  Chouteau  Avenue  store  was  kept  open  while  the  parties 
were  taking  the  invoice,  and  goods  which  arrived  during  that 
time  were  not  included  therein.  There  is  some  evidence  to 
the  effect  that  goods  were  shipped  from  the  store  during  that 
time,  and  there  is  much  evidence  to  a  contrary  effect.  Lederer 
held  a  lease  upon  his  store  premises,  and  he  and  his  son  ap- 
pear to  have  been  designated  as  lessees.  This  lease  was  trans- 
ferred to  the  plaintiff,  who  leased  the  second  story  of  the 
building  to  Lederer,  where  the  latter,  his  wife,  and  two  sons 
continued  to  reside  as  before  the  sale  to  plaintiff.  Some  time 
previous  to  this  sale,  one  of  the  sons  of  Lederer  had  worked 
for  the  plaintiff  at  his  Fourth  Street  store.  There  are  some 
other  circumstances  in  evidence,  which  we  deem  it  unneces- 
sary to  recite. 

1.  The  point  urged  with  so  much  confidence  by  the  plain- 
tiff, who  is  the  appellant,  that  there  is  no  evidence  tending 
to  show  that  Lederer  intended  to  defraud  his  creditors,  cannot 
be  sustained.  Lederer,  it  is  true,  had  a  right  to  prefer  some 
creditors  to  others,  and  the  fact  that  his  sons  were  made  the 
preferred  creditors  does  not,  of  itself,  furnish  evidence  of 
fraud;  but  the  relationship  is  a  fact  to  be  considered  with  the 
other  circumstances.  Sons  and  sons-in-law  figure  at  every 
turn  of  the  evidence.  The  great  effort  on  the  part  of  the  ven- 
dor seems  to  have  been  to  get  enough  out  of  his  property  to 
pay  off  these  favored  persons,  and  there  is  some  ground  for 
making  the  deduction  that  the  late  purchases  made  by  Le- 
derer on  time  were  made  with  a  fixed  purpose  of  never  paying 
for  the  goods  so  purchased.  In  our  opinion,  there  is  evidence 
of  an  intended  fraud  on  the  part  of  Lederer. 

2.  Nor  do  we  agree  to  the  proposition  that  there  is  no 
evidence  tending  to  show  notice  to  plaintiff  of  the  intended 
fraud.  It  may  be  inferred  from  the  evidence  that  the  price 
paid  by  the  plaintiff  for  the  goods  was  less  than  their  real 
value.  The  transaction  was  one  entirel}'  out  of  the  usual 
course  of  business  of  the  vendor,  and  this  the  plaintiff  well 
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knew.  The  plaintiff's  agents  were  very  cautious  to  make  full 
inquiry  as  to  whether  the  vendor  had  good  title,  and  to  that 
•end  interrogated  his  wife,  hut  made  no  inquiry  as  to  his  in- 
■debtedness.  On  this  subject  there  was  a  seeming  studied 
«ilence.  Direct  and  positive  evidence  of  notice  or  knowledge 
by  the  vendee  of  the  intended  fraud  is  not  required.  Such 
notice  or  knowledge  may  be  inferred  from  the  circumstances. 
All  the  circumstances  considered,  there  is  evidence  which 
justified  the  court  in  submitting  the  question  of  good  faith  on 
the  part  of  the  purchaser  to  the  jury  as  a  question  of  fact. 

3.  The  court,  at  the  request  of  the  defendant,  instructed 
the  jury  that  if  the  transfer  of  the  property  from  Lederer  to 
plaintiff  was  made  by  Lederer  with  intent  to  hinder,  delay, 
or  defraud  his  creditors,  and  the  plaintiff  "  had  knowledge  of 
facts  and  circumstances  from  which  such  fraudulent  intent 
might  reasonably  and  naturally  be  inferred  by  an  ordinarily 
-cautious  person,  then  said  transfer  of  said  property  to  the 
plaintiff  is  fraudulent  and  void,  and  the  jury  should  find  for 
defendant." 

The  court  gave  other  instructions  of  its  own  motion,  which 
4ire  to  the  following  effect:  That  if  the  vendee  had  knowledge 
■of  facts  and  circumstances  sufficient  to  put  a  man  of  ordinary 
prudence  upon  inquiry  touching  the  vendor's  intention,  and 
failed  to  make  such  inquiry;  that  such  inquiry,  if  made, 
would  have  disclosed  an  intent  of  the  vendor  to  defraud  his 
creditors,  —  then  the  sale  was  fraudulent  on  the  part  of 
the  vendee,  even  though  he  paid  a  valuable  consideration  for 
the  goods  and  had  no  actual  knowledge  of  the  intent  of  the 
vendor  to  defraud  his  creditors. 

There  is  no  question  of  constructive  fraud  in  this  case. 
The  sale  of  the  goods  is  attacked  on  the  ground  that  it  was  , 
made  with  intent  to  hinder,  delay,  or  defraud  the  creditors  of 
the  vendor,  and  therefore  within  the  second  section  of  the 
statute  concerning  fraudulent  conveyances.  That  statute 
does  not  apply  to  conveyances  of  property,  real  or  personal, 
where  the  vendee  is  a  bona  fide  purchaser  for  value.  As  the 
plaintiff  paid  a  valuable  consideration  and  took  immediate 
possession,  it  devolved  upon  the  defendant  to  show  that  plain* 
tiff  was  not  a  bona  fide  purchaser.  In  other  words,  to  defeat 
the  sale,  defendant  must  show  that  it  was  made  by  the  vendor 
to  hinder,  delay,  or  defraud  his  creditors,  and  that  the  vendee 
in  some  way  participated  in  the  intended  fraud.  By  the  in- 
structions given,  the  vendee's  participation  is  placed,  on  the 
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ground  alone  that  he  purchased  with  notice  or  knowledge  of 
the  fraudulent  purposes  of  the  vendor.  These  instructions 
do  not,  in  terms,  submit  this  question  to  the  jury,  but  charge 
him  with  constructive  notice  or  knowledge,  if  he  knew  of  facts 
which  would  put  a  prudent  person  upon  inquiry  and  lead  to  a 
discovery  of  the  fraud.  Such  facts  are  made  equivalent  to 
notice  or  knowledge.  Such  is  the  law  in  many  courts,  as  will 
be  seen  from  the  authorities  cited  by  resi)ondent.  It  is  the 
favorite  doctrine  of  some  of  the  text-writers:  Wait  on  Fraud- 
ulent Conveyances,  2d  ed.,  sec.  379;  Bump  on  Fraudulent  Con- 
veyances, 3d  ed.,  494. 

This  court,  the  respondent  contends,  has  adopted  the  same 
rule;  and  in  support  of  the  claim  we  are  cited  to  Rupe  v. 
Alkire,  77  Mo.  641.  In  that  case  we  said  a  refused  instruction 
should  have  been  given,  which  concluded  with  these  words: 
"  And  if  the  jury  believe  from  the  evidence  that  suflScient 
knowledge  was  obtained  by  the  plaintiflF  to  put  him  upon  his 
inquiry,  then  the  jury  have  the  right  to  infer  that  the  plain- 
tiff had  knowledge  of  the  fraudulent  character  of  the  trans- 
action, if  they  further  find  it  was  in  fact  fraudulent."  This 
instruction,  which  we  said  should  have  been  given  in  that 
case,  furnishes  no  precedent  for  the  instruction  given  by  the 
court  in  the  case  in  hand.  It  is  one  thing  to  say  knowledge 
may  be  inferred  from  facts  and  circumstances  sufficient  to 
put  a  person  upon  inquiry,  and  that  is  the  eflfect  of  the  refused 
instruction  in  that  case;  but  it  is  a  different  thing  to  say  such 
circumstances  are,  as  a  matter  of  law,  knowledge.  There  is 
no  element  of  constructive  notice  in  the  refused  instruction  in 
the  Rupe-Alkire  case.  It  is  left  to  the  jury  to  find  the  fact  as 
to  whether  the  purchaser  had  knowledge  of  the  fraudulent 
character  of  the  transaction,  while  in  the  cas6  in  hand  the 
designated  facts  are  declared  to  be  notice  or  knowledge,  and 
that,  too,  without  any  regard  as  to  what  the  actual  fact  may" 
have  been.  Indeed,  this  court,  in  substance,  said,  in  State  v. 
Merritt,  70  Mo.  275,  that  it  was  not  the  duty  of  every  pur- 
chaser of  goods  to  inquire  into  the  motives  of  the  vendor  for 
making  the  sale;  for  such  a  rule  would  hamper  the  transfer 
of  personal  property  to  an  extent  which  would  be  detrimental 
to  commerce  and  subversive  of  the  policy  which  encourages  a 
free  and  untrammeled  traffic  in  such  property. 

The  very  question  now  under  consideration  came  before  the 
court  of  appeals  in  Parker  v.  Conner,  93  N.  Y.  118;  45  Am.  Rep. 
178.     That  was  a  suit  to  recover  damages  for  an  alleged  un~ 
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lawful  seizure  and  sale  of  personal  property  which  the  plain- 
tiff had  purchased  from  Halloran.  The  question  was,  whether 
the  sale  to  plaintiff  was  one  made  in  fraud  of  creditors.  The 
trial  court  instructed  the  jury  that  facts  and  circumstances 
sufficient  to  put  a  prudent  person  upon  inquiry  constituted 
notice  of  the  fraud.  The  conclusion  of  the  court  of  appeals  is 
expressed  in  these  words:  "We  think  that  in  cases  like  the 
present,  where  an  intent  to  defraud  creditors  is  alleged,  the 
question  to  be  submitted  to  the  jury  should  be,  whether 
the  vendee  did  in  fact  know  or  believe  that  the  vendor  in- 
tended to  defraud  his  creditors,  not  whether  he  was  negligent 
in  failing  to  discover  the  fraudulent  intent,  and  that,  on  gen- 
eral principles,  independently  of  the  statute,  the  same  rules 
are  applicable  in  such  cases  as  are  applied  for  the  purpose  of 
determining  the  bona  fides  of  a  holder  of  commercial  paper." 
The  same  doctrine  is  asserted  in  Coolidge  v.  Heneky,  11  Or. 
327;  Lyons  v.  Leahy,  15  Or.  8;  and  in  Carroll  v.  Hayward,  124 
Mass.  120. 

The  court  in  Knower  v.  Cadden  Clothing  Co.,  57  Conn.  202, 
221,  when  speaking  upon  the  same  question,  said:  "We  have 
made  these  references  to  the  decisions  of  this  court  for  the 
I)urpose  of  showing  that  in  all  cases  where  the  title  of  a 
vendee  has  been  attacked  because  of  the  intent  on  the  part  of 
the  vendor  to  defraud  his  creditors  by  the  transfer,  those  mak- 
ing the  attack  have  been  required  to  assume  the  burden  of 
proving  that  the  vendee  had  actual  knowledge  of  and  partici- 
pated in  the  fraud;  that  is,  that  he  had  an  intent  to  commit 
a  fraud;  this  to  be  proven  as  a  fact,  and  not  to  be  imputed  by 
any  rule  of  law."  So  in  Seavy  v.  Dearborn,  19  N.  H.  351,  the 
court,  speaking  of  the  evidence  and  instruction  as  to  the  ven- 
dee's participation  in  an  alleged  fraudulent  sale  of  goods,  said: 
*'  The  true  issue  presented  is  the  question  of  actual  knowledge. 
....  The  evidence  required  is  that  which  shall  convince  a 

jury  that  the  party  did  know  the  unlawful  purpose 

The  evidence  required  by  the  instructions  given  to  the  jury  at 
the  trial  comes  short  of  this.  Instead  of  knowledge,  they  were 
required  only  to  find  such  facts  as  would  have  led  an  observer 
of  common  intelligence  to  perceive  and  understand  the  mo- 
tives of  Hills;  such  facts  being  sufficient,  according  to  the 
instructions,  to  have  put  the  plaintiff  upon  inquiry,  and  to 
have  charged  him  with  knowledge.  The  effect  of  this  lan- 
guage was  to  charge  the  plaintiff  upon  a  mere  constructive  or 
implied  knowledge  of  the  fraud,  and  was  therefore  erroneous." 
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Tlie  equity  rule  which  charges  one  with  knowledge  of  fr;i,u  J 
if  he  had  knowledge  of  sufficient  facts  to  put  him  upon  in- 
quiry and  lead  to  a  discovery  of  the  fraud  had  the  inquiry 
heen  pursued,  is  open  to  several  objections  when  used  as  a 
guide  or  formula  for  instructing  the  jury  in  cases  like  the  pres- 
ent one.  It  lays  out  of  sight  and  disregards  the  actual 
fact.  It  measures  the  good  faith  of  a  confiding  and  unsuspect- 
ing vendee  by  the  same  standard  that  it  does  the  shrewd  and 
experienced  trader.  It  makes  the  vendee  a  participant  in  the 
fraudulent  purposes  of  the  vendor  by  constructive  knowledge, 
while  an  actual  intended  fraud  on  the  part  of  the  vendor  must; 
be  shown.  The  doctrine  of  constructive  notice  has  no  just  ap- 
plication to  cases  like  the  one  in  hand.  Where  the  vendee 
has  paid  a  valuable  consideration,  and  it  is  sought  to  avoid 
the  sale  because  he  had  notice  or  knowledge  of  a  fraudulent 
intent  on  the  part  of  the  vendor,  the  question  to  be  submitted 
to  the  jury  is,  whether  he  had  notice  or  knowledge  of  the 
fraudulent  purpose  of  the  vendor,  and  not  whether  he  had 
knowledge  of  facts  which  would  put  a  prudent  person  upon 
inquiry,  and  lead  to  a  discovery  of  a  fraud.  This  notice  or 
knowledge  need  not  be  shown  by  direct  and  positive  evidence. 
It  maybe  inferred  from  other  facts  and  circumstances.  Facts 
which  would  put  a  person  upon  inquiry  will  be  evidence  from 
which  the  inference  may  be  drawn,  but  it  should  be  left  to  the 
jury  to  make  the  inference.  Such  notice  or  knowledge  may 
be  proved  like  any  other  fact,  and  it  is  none  the  less  actual 
notice  or  knowledge  because  inferred  from  the  res  gestae. 

Some  other  questions  are  made  in  the  briefs,  but  it  is  not 
likely  they  will  arise  on  a  new  trial,  and  they  are  therefore  not 
considered.  For  the  error  in  the  instructions  before  pointed 
out,  the  judgment  is  reversed,  and  the  cause  remanded. 


Fraudulent  Conveyances  —  Fraudulent  Knowledge  of  Grantee. — 
One  who  has  purchased  realty  and  paid  therefor  a  valuable  consideratioa  ia 
good  faith,  without  notice  of  the  fraudulent  purpose  of  the  grantor,  acquires 
a  good  title  as  agaiast  the  creditors  of  such  grantor:  Carnahan  v.  McCord, 
116  Ind.  67;  Smith  v.  Selz,  114  Ind.  229;  Des  Moines  Ins,  Co.  v.  Lent,  75  Iowa, 
522;  Paul  v.  Baugh,  85  Va.  955.  But  a  conveyance  for  a  valuable  consider- 
ation may  be  avoided  where  the  vendee  bought  without  inquiry,  haviug  a 
knowledge  of  facts  sufficient  to  put  a  man  of  ordinary  prudence  upon  in- 
quiry, acting  upon  which  he  might  have  discovered  his  vendor's  fraudulent 
intent:  Dyer  v.  Taylor,  50  Ark.  314;  Blum  v.  Siinpson,  71  Tex.  6?8;  Evans  v. 
David,  98  Mo.  405;  Nicholson  v.  Condon,  71  Md.  621;  Biddin(/er  v.  Wiland, 
67  Md.  359;  Godfrey  v.  Miller,  80  Cal.  421;  see  also  Weber  v.  Rothchild,  15 
Or.  385;  3  Am.  St.  Rep.  162;  Philbrick  v.  O'Connor,  15  Or.  15;  3  Am.  St. 
Rep.  139;  Hoyt  v.  7'urner,  84  Ala.  523.     Actual  knowledge  on  the  part  of  » 
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gnatee  of  his  graiitor'a  purpose  to  defraud  his  creditors,  participated  in  by 
him,  will  always  render  the  conveyanco  invalid  as  to  tlio  creditors:  Btut/i  v. 
RoberU,  111  N.  Y.  278;  Ltwu  v.  LinscoU,  37  Kan.  379;  Niue  v.  Bromherrj.  88 
Ala.  620.  The  mere  fact  that  a  Taluable  consideration  passed  does  not,  of 
itself,  validate  a  deed  made  with  a  fraudulent  purpose:  NicltoU  v.  ifidioU,  61 
Vt.  426. 

The  notorious  insolvency  of  a  grantor  at  the  time  he  executes  a  deed  to  hia 
son-indaw  is  evidence  tending  to  show  guilty  participation  on  the  part  of  the 
grantee  in  the  fraud  against  the  creditors:  Helms  v.  Oreen,  105  N.  C.  251; 
18  Am.  St.  Rep.  893,  and  note;  and  to  the  same  effect,  substantially,  is 
Waahburn  v.  Huntington,  78  CaL  573.  The  grantee's  guilty  knowledge  of  his 
grantor's  intent  to  defraud  his  creditors  may  be  proved  by  direct  evidence, 
or  inferred  from  circumstances,  such  as  showing  him  to  be  in  the  possession 
of  aach  knowledge  as  would  awaken  suspicion  In  an  ordinarily  sagacious  pcr« 
son:  Lyons  v.  Leahy,  15  Or.  8;  3  Am.  St.  Rep.  133.  And,  ordinarily,  partiea 
are  presumed  to  intend  what  they  know  or  ought  to  know  would  be  the  effect 
of  their  conveyances:  Nichols  v.  Nichols,  61  Vt.  426.  The  grantee's  knowl- 
edge of  the  grantor's  fraud  cannot,  however,  be  proved  by  the  declarations 
of  the  latter:  Bush  v.  Roberts,  111  N.  Y.  278;  Smith  v.  Jensen,  13  Col.  21.S. 
Failure  of  a  grantee  to  record  his  conveyance,  disconnected  with  any  other 
suspicious  circumstance,  ia  not  proof  of  fraudulent  intent:  National  Batik  r. 
Jaffray,  41  Kan.  695. 

While  fraud  is  never  presumed,  yet  if  a  transaction  is  shown  to  be  tainted 
with  fraud  on  the  part  of  one  of  the  actors,  then  it  is  not  incumbent  upon  the 
party  attacking  the  transaction  to  prove  the  fraud  of  the  other  party  claiming 
rights  thereunder;  so  that  in  cases  of  attack  upon  fraudulent  conveyances, 
the  evidence  having  shown  a  prima  /ade  case  of  fraud  on  the  graator's  part, 
the  burden  of  proving  himself  innocent  of  fraud  is  cast  upon  the  grantee: 
Richnrds  v.  Vaccaro,  67  Miss.  616;  19  Am.  St  Rep.  322,  and  note;  IVefter  v. 
Rothchild,  15  Or.  385;  3  Am.  St.  Rep.  162,  and  note;  Buckingham  v.  Tyler, 
74  Mich.  102.  In  Smith  v.  Jensen,  13  Ck>l.  213,  it  ia  decided  that  where  a 
defendant  alleges  fraud  in  the  title  of  the  plaintiff,  he  has  cast  upon  him  the 
burden  of  proving  the  allegation;  for  the  fraudulent  intent  of  the  grantor 
alone  is  not  sufficient  to  avoid  a  sale;  the  vendee  mnst  be  a  participant 
therein. 

Fraud,  as  between  a  vendor  and  vendee,  detrimental  to  the  interest*  of  the 
Tender's  creditors,  ia  ordinarily  a  question  to  be  submitted  to  the  jury:  Juti- 
ton  V.  Lyford,  84  Cal.  605;  Heaton  v.  Nelson,  74  Mich.  199;  Helms  v.  Green. 
105  N.  0.  251;  18  Am.  St.  Rep.  893. 
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Maus  V.  City  of  Springfield. 

[101  Missouri,  613.] 

Municipal  Corporations  —  Negligence  in  Repair  of  Streets.  —  If  a  city 
by  its  charter  is  charged  with  the  duty  to  keep  its  streets  in  repair,  and 
has  ample  means  provided  by  taxation  to  discharge  it,  it  is  liable  for 
neglect  to  perform  such  duty. 

Municipal  Corporations  —  Proof  of  Street. — A  certain  locality  within 
a  city  may  be  shown  to  be  part  of  a  public  street  by  proof  that  it  wa» 
in  the  actual  possession  of  the  city  and  opened  to  and  used  by  the  pub- 
lic as  a  thoroughfare.  Formal  dedication  or  appropriation  of  the  street 
need  not  be  shown. 

Municipal  Corporation  is  Bound  to  Exercise  Ordinary  Care  to  keep- 
its  streets  in  repair  for  the  use  of  the  public  by  night  as  well  as  by 
day. 

Municipal  Corporations.  —  Notice  of  Defect  in  Street  on  the  part  of 
a  city  may  be  inferred  from  a  continuance  thereof  for  three  months;  and 
a  failure  to  repair  such  defect  after  notice,  and  a  reasonable  opportunity 
to  do  so,  is  evidence  of  negligence. 

Municipal  Corporations  —  Defect  in  Street  —  Contributory  Neoli- 
OENCB.  —  Knowledge  of  a  defect  of  long  duration  in  a  street,  by  a  foot- 
traveler  injured  thereby,  is  not  necessarily  a  bar  to  recovery,  where  the 
defect  is  not  of  such  nature  as  to  render  the  use  of  the  street  necessarily 
dangerous  to  a  person  ordinarily  careful,  nor  can  it  be  declared,  as  matter 
of  law,  that  he  failed  to  exercise  ordinary  care,  where  the  facts  do  not 
exclude  every  other  fair  and  reasonable  inference.  In  such  case  tlie 
question  of  contributory  negligence  is  for  the  jury. 

Appeal  from  a  judgment  of  nonsuit  in  an  action  to  recover 
for  personal  injuries  by  reason  of  the  alleged  negligence  of  the 
defendant  city  to  keep  its  streets  in  proper  repair  after  notice 
of  defects.  The  alleged  defect  in  the  street  consisted  of  a  gap 
of  twelve  or  fifteen  inches  in  width  and  two  feet  deep,  extend- 
ing across  the  usual  traveled  footway  at  the  point  where  plain- 
tiflF  was  injured  one  dark  night  while  passing  on  an  errand  of 
business.     The  other  facts  are  stated  in  the  opinion. 

George  S,  Rathhurn,  for  the  appellant. 

Qoode  and  Cravens,  for  the  respondent. 

Barclay,  J.  In  the  argument  it  is  conceded  that  the  defend- 
ant, being  charged  by  its  charter  with  the  duty  to  keep  ita 
highways  in  repair,  and  having  ample  means  provided  by  the 
taxing  power  to  discharge  it,  would  be  liable  for  neglect  to  per- 
form that  duty,  on  a  proper  showing.  But  defendant  claims 
(and  the  trial  court  held)  that  no  such  showing  has  beea 
made. 

To  establish  the  character  of  the  locality  where  the  injury 
occurred  as  part  of  a  public  street,  nothing  more  was  essential 
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than  to  show  that  it  was  in  actual  possession  of  the  city  and 
open  to  and  used  by  the  public  as  a  thoroughfare  at  the  time. 
This  plaintiflF  did.  It  was  not  necessary  to  prove  any  formal 
dedication  or  appropriation  of  the  street. 

That  defendant  was  bound  to  exercise  ordinary  care  to  keep 
the  place  in  question  (as  well  as  other  portions  of  its  traveled 
streets)  in  a  condition  of  reasonable  safety  for  the  use  of  the 
public,  by  night  as  well  as  by  day,  is  a  proposition  too  clear 
to  require  discussion. 

We  consider  the  evidence  offered  by  plaintiff  (of  which  the 
substance  is  presented  in  the  statement  accompanying  this 
opinion)  as  tending  to  establish  a  breach  of  that  duty. 

It  appeared  that  there  was  a  considerable  gap  in  the  trav- 
eled cross-walk,  that  the  place  was  totally  dark,  and  that 
plaintiff,  in  endeavoring  to  pass  over  it,  slipped,  fell,  and  was 
injured.  It  further  was  shown  that  the  gap  referred  to  had 
been  in  existence  at  least  three  months,  and  was  readily 
noticeable. 

Exactly  what  length  of  time  would  furnish  evidence  of 
notice  to  the  municipal  authorities  of  such  a  defect  would  be 
difficult  to  say.  "Five  to  twent}'  days"  was  held  sufficient 
in  a  recent  decision:  City  of  Griffin  v.  Johnson,  84  Ga.  279; 
and  three  months  in  another:  Tice  v.  Bay  City,  78  Mich.  209; 
and  two  months  in  another:  Market  v.  St.  Louis,  56  Mo.  189. 
The  circumstances  of  each  case  must  be  considered  with  refer- 
ence to  the  nature  of  the  defect  in  question.  In  that  now  be- 
fore us,  we  think  the  evidence  was  sufficient  to  fairly  justify 
the  inference  that  defendant  had  timely  notice  of  the  defect, 
and  therefore  tended  to  prove  that  fact. 

Failure  to  repair  a  defect  in  a  traveled  public  street,  after 
notice  and  reasonable  opportunity  to  do  so,  is  evidence  of 
negligence  on  the  part  of  the  city. 

We  are  of  opinion  that  there  was  a  case  made  in  this  in- 
stance for  the  submission  of  that  issue  to  the  jury. 

2.  From  the  record  and  briefs  of  counsel,  we  infer  that  the 
trial  court  regarded  plaintiff  as  chargeable  with  contributory 
negligence  in  the  premises,  and  for  that  reason  forced  him  to 
a  nonsuit.     In  so  doing,  we  think  there  was  error. 

It  cannot  properly  be  declared,  as  matter  of  law,  that  plain- 
tiff failed  to  exercise  ordinary  care  unless  the  facts  in  evidence 
exclude  any  other  fair  and  reasonable  inference  on  the  sub- 
ject    We  do  not  think  such  is  their  effect  here. 

Plaintiff  admits  he  was  aware  of  the  gap  or  opening  in  the 
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crossing,  but  the  alleged  defect  in  it  was  not  of  such  nature 
as  to  render  its  use  necessarily  dangerous  to  a  person  ordi- 
narily careful.  His  knowledge  of  it  was  entitled  to  consider- 
ation as  bearing  on  the  issue  of  his  negligence,  but  it  was  not 
decisive  of  that  issue,  nor  did  it  of  itself  preclude  a  recovery: 
Lowell  V.  Watertown,  58  Mich.  568;  Smith  v.  St.  Joseph,  45  Mo. 
449. 

That  plaintiff  stumbled  and  fell  at  the  point  of  the  alleged 
break  in  the  cross-walk  may  be,  perhaps,  ascribable,  as  a 
matter  of  fact,  to  his  carelessness;  but  in  the  circumstances 
of  his  position  at  the  time,  we  think  negligence  cannot  prop- 
erly be  asserted  of  his  conduct  as  a  conclusion  of  law. 

The  issue  of  his  negligence  in  the  premises  should  have 
been  submitted  to  the  jury  for  their  finding. 

We  are  all  of  opinion  that  the  judgment  should  be  reversed, 
and  a  new  trial  granted.     It  is  so  ordered. 

Municipal  Corporations  —  Neolect  to  Repair  Streets.  —  When  a 
city,  by  its  charter,  is  charged  with  the  duty  of  keeping  its  streets  in  a  safe 
and  convenient  condition  for  travel,  it  is  liable  in  damages  to  one  who  l^  in- 
jured by  reason  of  its  neglect  to  perform  such  duty:  Farquar  v.  City  of  liose- 
burg,  18  Or.  271;  17  Am.  St.  Rep.  732,  and  note. 

Municipal  Corporations  —  Notice  to  the  City  op  Dangerous  Street. 
—  A  municipal  corporation  must  be  deemed  to  have  notice  of  the  dangerous 
condition  of  a  street  when  it  had  been  in  such  a  condition  for  two  months 
prior  to  an  accident:  Pettengill  v.  City  of  Tonker»f  116  N.  Y.  558;  15  Am.  St. 
Rep.  442,  and  note. 
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Phacticb.  —  Appeal  from  Justice's  Judgment  Waives  All  Errors  and 
defects  in  the  original  summons  and  the  service  thereof. 

Practice.  —  Complaint  in  Justice's  Court  which  not  only  advises  defend- 
ant of  the  nature  of  plaintiff's  claim,  but  is  of  such  nature  that  a  judg- 
ment  upon  it  will  bar  another  action  for  the  same  demand,  is  sufficient. 

Common  Carrier,  Contract  Exempting,  from  Liability  for  Negli- 
gence. —  A  common  carrier  may,  by  special  contract,  limit  his  common- 
law  liability  as  insurer  of  goods  intrusted  to  him  for  transportation 
against  loss  or  damage.  He  cannot  so  free  himself  from  liability  for  loss 
or  damage  occasioned  by  his  negligence,  or  that  of  his  servants. 

Common  Carrier  —  Negligence  —  Burden  of  Proof. — Where  a  cause 
of  action  against  a  common  carrier  is  for  his  negligence,  and  not  on  his 
common-law  liability  as  an  insurer,  the  burden  of  proof  ia  upon  the 
plaintiff  from  the  beginning  to  the  end  of  the  case. 
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C!oMMON  Carrier  —  Neolioknck  —  Burde.v  of  Proov. —Whore  the  bill  of 
lading  exempts  the  carrier  from  liability  for  breakage,  he  must,  in  au  ac- 
tion for  damage,  in  the  first  instance,  bring  himself  within  the  exemptioai 
the  burden  of  proof  is  then  apon  plaintiff  to  prove  the  carrier's  uegli. 
geuce. 

E.  D.  Kenna  and  Adiel  Sherwood,  for  the  appellant. 
Davis  and  Davis,  for  the  respondent. 

Black,  J.  This  suit  was  commenced  before  a  justice  of  the 
peace  by  filing  the  following  account:  *'  St.  Louis  and  San 
Francisco  Railway  Conipaiiy,  to  Theo.  J.  Witting  (formerly 
Reichenbach),  Dr.  To  damages  in  negligently  breaking  soda 
apparatus  shipped  May  2,  1884,  from  Oswego,  Kansas,  to  St. 
Louis,  Missouri,  two  hundred  dollars." 

Tlie  justice  gave  judgment  by  default,  and  thereafter  the 
defendant  appealed  to  the  circuit  court,  where,  upon  a  trial 
anew,  the  plaintiff  again  recovered  judgment,  and  the  defend- 
ant appealed  to  the  St.  Louis  court  of  appeals.  That  court 
reversed  the  judgment,  and  remanded  the  cause  for  error  in 
the  instructions.  The  cause  was  then  certified  to  this  court, 
l)ecause  one  of  the  judges  deemed  the  decision  in  conflict 
with  prior  decisions  of  this  court. 

1.  In  the  circuit  court  the  defendant  moved  to  dismiss  the 
cause,  because  the  justice  had  no  jurisdiction  over  the  person 
of  the  defendant,  and  hence  the  circuit  court  had  no  jurisdic- 
tion. The  only  specific  reason  assigned  in  the  motion  is,  that 
a  copy  of  the  complaint  filed  before  the  justice  was  not  served 
on  the  defendant.  It  does  not  appear  by  the  constable's  re- 
turn that  he  served  the  defendant  with  a  copy  of  the  com- 
plaint, as  seems  to  be  provided  for  by  section  2865  of  Revised 
Statutes,  1879,  as  amended  by  the  act  of  March,  1883:  Acta 
of  1883,  p.  104.  The  defendant,  however,  by  suing  out  an  ap- 
peal, waived  all  errors  and  defects  in  the  original  summons, 
and  in  the  service  thereof,  and  for  this  reason  the  motion  to 
dismiss  was  ppoperly  overruled:  Fitterling  v.  Missouri  Pac.  R*y 
Co.,  79  Mo.  504. 

2.  The  defendant  objected  to  the  introduction  of  any  evi- 
dence, because  the  statement  filed  with  the  justice  disclosed 
no  cause  of  action.  The  statement  not  only  advised  the  de- 
fendant of  the  nature  of  the  plaintiff's  claim,  but  a  judgment 
upon  it  would  bar  another  action  for  the  same  demand,  and 
the  statement  is  therefore  all  that  the  law  requires:  Butts  v. 
Phelps,  79  Mo.  302. 

3.  On  the  trial  in  the  circuit  court,  the  plaintiff  produced 
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evidence  showing  that  he  acquired  the  soda-fountain,  whicli 
was  made  of  Italian  marble,  from  one  Kingsbury,  at  Oswego, 
in  the  state  of  Kansas;  that  the  apparatus  was  packed  in  a 
crate,  and  when  so  packed,  was  received  by  the  defendant's 
agent  at  the  last-named  place  for  shipment  to  St.  Louis. 
When  plaintiff  received  it  from  defendant,  one  side  of  the 
crate  was  broken.  The  fountain  had  been  placed  in  the  cen- 
ter of  the  crate,  with  inside  braces  on  each  side  and  on  the 
top  to  keep  it  in  place.  Of  these  inside  braces,  one  was 
broken,  and  the  others  out  of  place.  The  pieces  of  marble 
forming  the  fountain  were  all  broken,  except  one  side-piece. 
With  this  evidence  the  plaintiff  closed  his  case. 

The  evidence  produced  by  defendant  tends  to  show  that  the 
apparatus,  when  received  at  Oswego,  was  packed  on  the  insidj 
of  a  crate;  that  the  outside  packing  appeared  to  be  secure,  but 
the  inside  packing  could  not  be  seen;  that  the  crate  was  placed 
in  a  car  with  care,  with  no  other  freight  near  it.  The  train- 
men say  the  car  received  no  rough  or  unusual  handling; 
that  there  was  no  unusual  jarring  or  jolting,  and  that  the  car 
came  through  without  accident.  The  car  was  not  opened 
while  in  transit.  The  loading-clerk  at  St.  Louis  says: 
"Found  the  crate  standing  upright  near  the  car  door,  in  good 
shape;  the  boards  were  not  broken.  Could  see  inside  the  crate 
through  the  slats;  marble  was  cracked  on  two  sides;  myself 
and  men  put  it  down  carefully  on  the  warehouse  floor;  the 
crate  had  the  appearance  of  being  second-hand,  and  did  not 
fit  the  fountain;  it  was  too  large;  the  crate  itself  was  in  good 
order,  and  not  broken." 

Kingsbury,  the  consignor,  says  the  apparatus  was  fastened 
together  with  screws;  the  screw-holes  were  drilled  in  the  mar- 
ble, and  the  holes  filled  with  lead  or  other  metal,  and  threads 
for  the  screws  cut  in  the  metal;  the  screws  went  through  the 
outside  slabs  into  the  ends  of  the  inside  slabs;  the  fountain 
was  old,  and  the  screw-holes  worn.  "I  frequently  plugged 
the  holes  with  wood,  so  that  the  screws  would  not  slip  out;  do 
not  remember  whether  or  not  I  plugged  the  screw-holes  just 
before  I  shipped  the  apparatus." 

Defendant  put  in  evidence  the  bill  of  lading,  which  recites 
the  receipt  of  the  property  "in  apparent  good  order,"  and  con- 
tains, among  others,  this  condition:  "Marbles  at  owner's  risk 
of  breakage." 

At  the  request  of  the  plaintiff,  the  court  instructed  the  jury 
that  if  they  believed  the  apparatus,  when  delivered  to  defend- 
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ant,  "  was  in  good  order,  that  is  to  say,  not  broken,  and  it  was 
properly  packed  for  such  shipment,  and  that  the  same  was  de- 
livered in  St.  Louis  in  an  injured  and  broken  condition,  then 
the  law  presumes  that  such  damage  and  injury  was  occasioned 
through  the  fault  of  the  defendant;  provided,  also,  the  jury 
believe  and  find  that,  by  the  exercise  of  ordinary  care  on  the 
part  of  defendant's  employees  handling  its  trains,  and  han- 
dling the  said  soda  apparatus,  the  same  could  be  carried  and 
delivered  to  the  consignee  in  the  same  condition  it  was  in 
when  defendant  received  it." 

And  the  court,  of  its  own  motion,  gave  this  instruction: 
^'The  court  instructs  the  jury  that  the  plaintiff  is  not  entitled 
to  recover  unless  he  has  shown,  by  a  preponderance  of  the  evi- 
dence, direct  and  circumstantial,  that  the  injury  complained 
of  was  occasioned  by  the  negligence  of  the  defendant,  its  ser- 
vants, agents,  or  employees,  and  the  court  further  instructs 
you  that  the  burden  of  proving  negligence  rests  upon  the 
plaintiflT." 

It  must  be  taken  now  as  the  settled  law  that  a  common 
carrier  may,  by  a  special  contract,  limit  his  common-law  lia- 
bility as  insurer  of  property  intrusted  to  him  for  transporta- 
tion against  loss  or  damage.  It  is  equally  well  settled  that 
he  cannot  limit  his  liability  so  as  to  free  himself  from  loss  or 
damage  occasioned  by  his  negligence  or  that  of  bis  servants. 
When  this  case  went  to  the  jury  it  stood  as  a  conceded  and 
undisputed  fact  that  the  goods  were  shipped  under  the  special 
contract  which  exempted  defendant  from  liability  for  break- 
age; so  that  the  issue  of  fact  was,  whether  the  soda  apparatus 
was  broken  by  reason  of  negligence  on  the  part  of  the  defend- 
ant or  its  servants.  The  instruction  given  by  the  court  of  its 
own  motion  places  the  burden  of  proof  of  this  issue  on  tho 
plaintiflf.  The  instruction  given  for  the  plaintiff  places  the 
burden  of  proof  upon  the  defendant,  after  the  jury  have  reached 
the  conclusion  that  the  soda  apparatus  was  properly  packed 
and  delivered  to  the  plaintiflf  in  good  condition,  and  was  de- 
livered to  the  consignee  in  a  broken  condition.  The  objection 
that  these  instructions  are  inconsistent  need  not  be  consid- 
ered. The  real  question  presented  is.  Upon  whom  did  the 
burden  of  proof  on  the  issue  of  negligence  rest  when  this  case 
went  to  the  jury? 

Upon  this  question  the  authorities  are  in  direct  conflict. 
On  the  one  hand  it  is  held  that  when  the  common  carrier  re- 
lies upon  a  contract  exemption,  he  must  bring  himself  within 
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the  exemption,  and  that  he  does  not  do  this  by  simply  show- 
ing that  the  goods  were  lost,  or  destroyed,  or  injured  by  the  ex- 
cepted peril  or  accident,  but  that  he  must  go  further,  and  sliow 
that  he  was  free  from  any  negligence  contributing  to  the  loss  or 
injury.  The  following  are  some  of  the  cases  which  support  thia 
doctrine:  Brown  v.  Adams  Express  Co.,  15  W.  Va.  812;  Berry 
V.  Cooper,  28  Ga.  543;  Chicago  etc.  R.  R.  Co.  v.  Moss,  60  Miss. 
1003;  45  Am.  Rep.  428;  Graham  v.  Davis  &  Co.,  4  Ohio  St. 
362;  62  Am.  Dec.  285;  Union  Express  Co.  v.  Grahnm,  26  Ohio 
St.  595.  The  same  doctrine  was  asserted  by  this  court  in 
Severing  v.  Union  Trans.  &  Ins.  Co.,  42  Mo.  89;  97  Am.  Dec. 
320,  and  in  the  subsequent  case  of  Ketchum  v.  American  etc. 
Express  Co.,  52  Mo.  390.  The  question  arose  in  the  first  of  these 
cases  on  a  bill  of  lading  for  the  shipment  of  cotton  containing 
the  words  "at  owner's  risk  of  fire."  Judge  Wagner,  speaking^ 
for  the  court,  said  it  devolved  upon  the  defendant  to  show^ 
notwithstanding  the  exception  from  liability  stated  in  the- 
contract,  that  the  accident  did  not  occur  through  any  fault, 
want  of  care,  or  negligence  on  the  part  of  defendant  or  it» 
agent. 

By  the  other  line  of  authorities  it  is  held  to  be  sufficient  for 
the  carrier  to  show  that  the  loss  or  damage  was  occasioned 
by  some  accident  or  peril,  from  liability  for  which  he  is  ex- 
empted, either  by  his  contract  or  by  law;  and  that  he  is  not 
required  to  go  further,  and  show,  in  addition,  that  he  was  free 
from  negligence  contributing  to  the  loss  or  damage.  The 
following  are  some  of  the  cases  which  assert  this  doctrine: 
Lamb  v.  Camden  etc.  R.  R.  &  T.  Co.,  46  N.  Y.  271;  7  Am. 
Rep.  327;  Whitworth  v.  Erie  R'y  Co.,  87  N.  Y.  413;  Farnham. 
v.  Camden  etc.  R.  R.  Co.,  55  Pa.  St.  53;  Patterson  v.  Clyde,  67 
Pa.  St.  500;  Little  Rock  etc.  R'y  Co.  v.  Talbot,  39  Ark.  526^ 
Memphis  etc.  R.R.  Co.  v.  Reeves,  10  Wall.  176;  Read  v.  St.  Loui» 
etc.  R.  R.  Co.,  60  Mo.  199;  Davis  v.  Wabash  etc.  R'y  Co.,  8& 
Mo.  340.  Observations  made  in  Wolf  v.  American  Express  Co., 
43  Mo.  422,  97  Am.  Dec.  406,  are  in  line  with  the  cases  just 
cited,  but  the  question  of  the  burden  of  proof  did  not  fairly 
arise  in  that  case.  It  did,  however,  arise  in  the  case  of  Read 
V.  St.  Louis  etc.  R.  R.  Co.,  60  Mo.  199.  In  that  case  the  pota- 
toes were  shipped  at  owner's  risk  of  freezing. 

On  the  subject  of  the  burden  of  proof,  this  court,  speaking 
by  Wagner,  J.,  said:  "Where  the  loss  occurs  from  any  of  the 
causes  excepted  in  the  undertaking,  the  exception  must  be  the 
proximate  cause  of  the  loss,  and  the  sole  cause.     And  where 


Oct.  1890]     WiTTiNQ  V.  St.  Louis  etc.  R'y  Co.  C41 

the  loss  is  attributable  to  such  cause,  still,  if  the  negligence 
of  the  carrier  mingles  with  it  as  an  active  and  co-operating 
cause,  he  is  responsible.  When  the  loss  of  the  goods  is  es- 
tablished, the  burden  of  proof  devolves  upon  the  carrier  to 
show  that  it  was  occasioned  by  some  act  which  is  recognized 
as  an  exemption.  This  shown,  it  is  •prima  facie  an  exonera- 
tion, and  he  is  not  required  to  go  further,  and  prove  affirma- 
tively that  he  was  guilty  of  no  negligence.  The  proof  of  such 
negligence,  if  negligence  is  asserted  to  exist,  rests  on  the  other 
party." 

This  quotation  has  been  made  for  the  purpose  of  showing 
that  the  court  then  abandoned  tlie  rule  concerning  the  burden 
of  proof  laid  down  in  the  prior  cases  of  Leveriny  v.  Union 
Trans,  and  Ins.  Co.,  42  Mo.  89,  97  Am.  Dec.  320,  and  Ketchum 
y.  American  Exp.  Co.,  52  Mo.  390.  There  can  be  no  doubt  but 
the  earlier  cases  were  overruled  on  the  point  we  are  consider- 
ing. They  cannot  stand  as  law  in  the  face  of  the  quotation 
we  have  made.  Seventeen  years  later  the  principle  of  law  as- 
serted in  Read  v.  St.  Louis  etc.  R.  R.  Co.,  60  Mo.  199,  was  ap- 
plied in  Davis  v.  Wabash  etc.  R'y  Co.,  89  Mo.  340. 

It  must  therefore  be  taken  as  the  established  law  of  this 
state  that  when  the  cause  of  action  stands  on  the  ground  of 
negligence  on  the  part  of  the  carrier,  the  burden  of  proof 
is  upon  the  plaintiff.  The  authorities  cited  are  not  all  agreed 
as  to  the  ground  upon  which  the  rule  stands.  The  true 
reason,  it  seems  to  us,  is,  that  negligence  is  a  positive  wrong, 
and  will  not  be  presumed,  though  it  may  be  inferred  from 
circumstances.  When  the  carrier  brings  himself  within  the 
exception,  he  need  go  no  further  to  relieve  himself  from  his 
liability  as  insurer.  The  party  who  founds  his  cause  of  action 
upon  negligence  must  be  prepared  to  establish  the  assertion 
by  proof.  If  the  cause  of  action  stands  on  negligence  of  the 
carrier,  and  not  on  the  common-law  liability  of  the  carrier  as 
an  insurer,  the  burden  of  proof  is  upon  the  plaintiff  from  the 
beginning  to  the  end  of  the  case.  We  do  not  see  that  there  is 
anything  so  unreasonable  in  the  rule  as  some  courts  seem  to 
think,  when  it  is  remembered  that,  by  the  common  law,  the 
common  carrier  is  regarded  as  an  insurer  of  the  safety  of  the 
goods  against  all  losses  except  such  as  are  caused  by  the  act 
of  God  or  the  public  enemy.  He  may  contract  against  this 
liability  as  an  insurer,  but  he  cannot  contract  against  his  neg- 
ligence or  that  of  his  servants.  Though  the  goods  may  be  car- 
Tied  under  a  special  contract  relieving  bim  from  the  liability 
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of  an  insurer,  still  he  is  none  the  less  a  common  carrier; 
and  the  question  of  negligence  is  to  be  determined  in  the 
light  of  the  fact  that  he  is  a  common  carrier,  and  of  the 
duties  which  he  has  assumed  to  perform.  He  is  bound  to  u«e 
due  care  in  the  transportation  of  goods,  regardless  of  any 
common-law  liability  as  an  insurer:  New  York  Cent.  R.  R.  Co. 
V.  Lockwood,  17  Wall.  357;  Bank  of  Kentucky  v.  Adams  Exjt. 
Co.,  93  U.  S.  177. 

It  follows  from  what  we  have  said  that  the  court  erred  in 
the  instruction  given  at  the  request  of  the  plaintiff;  for  the 
cause  of  action  standing,  as  it  did,  upon  negligence  when  it 
went  to  the  jury,  the  burden  of  proof  was  upon  the  plaintiff. 
That  is  to  say,  it  devolved  upon  the  plaintiff  to  satisfy  the 
minds  of  the  jurors  from  the  evidence,  taken  as  a  whole,  that 
the  negligence  of  defendant  caused  the  damage  complained 
of,  or  was  an  active  co-operating  cause  in  producing  the  dam- 
age. 

4.  It  is  further  insisted  that  the  court  erred  in  refusing  to 
give  defendant's  instruction,  at  the  close  of  all  the  evidence, 
in  the  nature  of  a  demurrer  thereto.  This  raises  the  question 
whether  there  was  evidence  tending  to  show  negligence  on  the 
part  of  the  defendant  or  its  servants.  If  there  was,  then  the 
demurrer  was  properly  overruled. 

There  is  evidence  tending  to  show  that  the  fountain  was 
properly  packed,  and  was  delivered  to  the  defendant  in  good 
order.  It  was  badly  broken  when  placed  in  the  defendant's 
warehouse  at  St.  Louis.  The  evidence  of  plaintiflF  and  his 
brother  is,  that  the  crate  was  then  broken  on  one  side,  and 
that  one  of  the  inside  stays  was  broken  and  the  others  out  of 
place.  All  this  tends  to  show  want  of  care  on  the  part  of  de- 
fendant. Had  the  plaintiflF  brought  this  suit  in  the  circuit 
court  by  declaring  on  the  contract,  setting  out  its  provisions, 
and  founding  his  case  on  negligence  only,  we  think  the  evi- 
dence would  have  entitled  him  to  go  to  the  jury.  It  will  not 
do  to  say  the  evidence  shows  no  more  than  the  simple  fact 
that  the  apparatus  was  broken.  The  very  circumstances  which 
disclose  this  fact  tend  to  show  very  great  negligence  on  the 
part  of  the  defendant.  It  is  enough  for  the  plaintiff  to  dis- 
close circumstances  sufficient  to  raise  a  fair  inference  of  neg- 
ligence. We  can  say  with  safety  that  such  a  breakage  does 
not  ordinarily  occur  where  the  property  is  transported  with 
due  care.  There  is  an  abundance  of  evidence  to  entitle  the 
plaintiff  to  go  to  the  jury  on  the  issue  of  negligence,  and 
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•especially  is  this  so,  since  the  means  of  showing  how  the 

Accident  occurred  is  with  the  defendant,  and  not  the  plaintiff. 

The  judgment  of  the  St.  Louis  court  of  appeals  is  affirmed. 

Carrikrs  —  Limiting  Liability  bt  Contract.  —  A  carrier  cannot  limit 
its  liability  by  contract,  so  as  to  evade  responsibility  for  injuries  which  may 
■occur  through  its  own  negligence:  Alafxima  etc  R.  R.  Co.  v.  Thomas,  89  Ala. 
294;  18  Am.  St.  Rep.  119,  and  note;  Mwaowri  P.  R'y  Co.  v.  Icy,  71  Tex. 
409;  10  Am.  St.  Rep.  758,  and  note;  although  it  may  limit  by  contract  ita 
«ommon-law  liability:  McFadden  v.  Mistouri  P.  R'y  Co.,  92  Mo.  34.3;  1  Am. 
St.  Rep.  721;  Pennsylvania  etc  R.  R.  Co.  v.  Raiordon,  119  Pa.  St  677;  4 
Am.  St  Rep.  670. 

Carriers  —  Nkoliqknck  —  Bcrdbn  of  Pboo».  —  While  the  general  rule 
is,  that  the  burden  of  proving  negligence  is  upon  him  who  alleges  it:  Blanch- 
ard  V.  Lake  Shore  etc  R"y  Co.,  126  HI.  416,  9  Am.  St  Rep.  630,  and  note 
<37,  638;  in  actions  against  carriers,  the  burden  is  ordinarily  upon  the  ••arrier 
to  show  itself  free  from  negligence:  Merchant^  D.  T.  Co.  v.  Block  Bros.,  86 
Tenn.  392;  6  Am.  St.  Rep.  847,  and  note;  itobiU  etc  R.  R.  Co.  v.  Tupelo  F. 
Jf.  Co.,  67  Miss.  35;  19  Am.  St  Rep.  262,  and  note.  The  burden  of  proof  is 
4ipon  the  carrier  to  show  a  contract  limiting  its  common-law  liability,  and 
that  the  loss  comes  within  the  exceptions  made  by  it:  Hull  v.  Chicago  etc 
R'y  Co.,  41  Minn.  510;  16  Am.  St.  Rep.  722,  and  note  in  which  are  distin- 
guished  the  cases  of  St.  Louis  etc  R'y  Co.  v.  Weakly,  50  Ark.  397;  7  Am.  .St 
Rep.  104;  and  PlaU  v.  Richmond  etc  R.  R  Co.,  108  N.  Y,  358.  In  Railway 
Co.  V.  Manchester  Mills,  88  Tenn.  653,  in  a  suit  against  a  railway  company 
for  the  loss  of  goods  shipped  under  a  contract  exempting  it  from  loss  by  fire 
■not  dae  to  ita  own  negligence,  it  was  decided  that  the  burden  of  proof  was 
tipon  the  plaintiff  to  show  affirmatively  that  the  loss  by  a  fire  bad  resulted 
through  the  negligence  of  the  company;  that  the  mere  fact  that  the  good* 
were  lost  by  fir*  raised  no  presumption  of  negligence  against  the  carrier. 


HaYUEN    V.    BUBKEMPEB. 

[101  MissoOBi,  644.] 
Okkd  of  Trttst  —  Gbowino  Crops. — The  sale  of  land  under  a  deed  of 
trust  carries  with  it  the  growing  crops  sown  by  the  mortgagor. 

R.  H.  Norton  and  T.  F.  McDearmon^  for  the  plaintiff  in  error. 
Theodore  Bruire,  for  the  defendant  in  error. 

Black,  J.  J.  R.  Hayden  brought  this  action  of  replevin 
against  Christian  Burkemper  to  recover  eighteen  hundred 
Bhocks  of  wheat,  alleged  to  be  of  the  value  of  eight  hundred 
dollars. 

There  is  no  dispute  as  to  the  facts.  Plaintiff  sold  240  acres 
of  land  to  one  Cambron  on  the  10th  of  September,  1882. 
Cambron,  at  the  same  time,  gave  plaintiff  a  deed  of  trust  on 
the  land  to  secure  seven   notes,  one  for  $5,500,  doe  in   five 
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years,  one  for  $2,000,  due  in  three  years,  and  five  for  $395- 
each,  being  annual  interest  notes.  On  the  10th  of  September, 
1884,  Cambron  sold  the  land  to  defendant,  who  assumed  pay- 
ment of  the  notes  as  part  of  the  purchase  price.  Defendant 
paid  plaintiff  $708  on  the  5th  of  January,  1886,  to  be  applied 
on  the  two  interest  notes  first  maturing,  but  he  made  no  other 
payments.  Plaintifif  assigned  the  two  thousand  dollars  to 
Mrs.  Stahlschmidt,  and  transferred  the  five-thousand-five- 
hundred-dollar  note  to  Dyer  as  collateral  security.  Plaintiff 
frequently  urged  defendant  to  pay  the  notes  which  were  due,, 
and  defendant  as  often  promised  to  do  so,  but  never  fulfilled 
his  promises.  Matters  stood  in  this  shape  on  the  4th  of  June^ 
1887,  when  the  land  was  sold  under  the  deed  of  trust,  and 
Dyer  became  the  purchaser. 

Defendant  took  possession  of  the  land  at  the  date  of  his 
purchase,  and  at  the  time  of  the  trustee's  sale  had  sixty-five 
acres  in  wheat,  which  was  nearly  ripe.  Dyer  sold  the  growing 
crop  of  wheat  to  plaintifif,  and  gave  him  a  bill  of  sale  therefor. 
Plaintifif  and  defendant  both  claimed  the  wheat  after  the  trus- 
tee's sale,  but  defendant,  being  in  possession,  cut  it,  and  hence 
this  suit. 

On  the  foregoing  facts  the  circuit  court  gave  judgment  for 
the  plaintiff,  which  was  affirmed  by  the  St.  Louis  court  of  ap- 
peals. The  case  was  then  certified  to  this  court  because  one 
of  the  judges  deemed  the  opinion  in  conflict  with  prior  decis- 
ions of  this  court. 

The  case  presented  by  this  record  falls  within  plain  and 
very  well  settled  principles  of  law.  The  deed  of  trust  was  in 
efifect  a  mortgage.  The  defendant,  having  purchased  the  land 
subject  to  the  deed  of  trust  thereon,  stood  in  the  position  of  a 
mortgagor  in  possession.  The  case,  then,  is  simply  this:  The 
mortgage  was  foreclosed  by  a  sale  thereunder  while  the  mort- 
gagor was  in  possession  and  the  owner  of  the  growing  wheat 
sown  and  owned  by  him;  and  the  question  is.  To  whom  does  the 
wheat  belong?  It  was  held  by  this  coui't  years  ago  that  a 
conveyance  of  land  carried  the  crop  of  wheat  growing  upon  it, 
owned  by  the  vendor.  Growing  wheat,  it  was  held,  is  a  part 
of  the  freehold,  and  passes  along  with  the  land  on  which  it  i& 
sown:  MvUvaine  v.  Harris,  20  Mo.  458;  64  Am.  Dec.  196.  A» 
between  an  executor  and  a  devisee,  a  devise  of  land  carrier 
with  it  crops  growing  upon  the  land  owned  by  the  testator: 
Pratte  v.  Coffman's  ExW,  27  Mo.  425.  Tiiese  cases  are  cited 
with  approval  in  Steele  v.  Farher^  37  Mo.  72.     So,  too,  the  pur- 
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<?hnser  of  mortgaged  premises  at  a  foreclosure  sale  is  entitled 
to  the  crops  wliich  were  sown  by  the  mortgagor  and  were 
growing  upon  the  land  at  the  date  of  the  sale:  2  Jones  on 
Mortgages,  sec.  1658.  And  this  for  the  reason  that  under  such 
■circumstances  growing  crops  are  accessories  to  the  land.  The 
rule  of  law  that  annual  crops  are  treated  as  personal  property 
for  the  purposes  of  a  sale  of  them  separate  from  the  land  does 
not  affect  this  case.  The  purchaser  at  the  trustee's  sale  be- 
•carae  the  owner  of  the  growing  wheat  as  against  the  mort- 
gagor, and  he  had  the  right  to,  and  did,  sell  it  to  the  plaintiff. 
On  the  undisputed  facts,  the  judgment  of  the  trial  court  is 
right,  so  that  it  is  unnecessary  to  speak  of  the  instructions. 

We  may  now  notice  the. cases  which  it  is  claimed  lead  to  a 
different  result.  Harris  v.  Turner,  46  Mo.  438,  was  an  action 
of  forcible  entry  and  detainer.  It  was  held  that  where  A  had 
entered  upon  the  land  of  B  and  planted  a  crop,  and  was  in  the 
peaceable  possession  of  the  same,  no  superior  right  of  B  would 
justify  him  in  ousting  A  by  force.  Morgner  v.  Biggs,  46  Mo. 
66,  holds  that  one  person  may  have  the  ownership  of  growing 
crops  separate  from  the  ownership  of  the  land  by  reason  of  a 
license  to  sow  or  plant  the  crop.  In  Jenkins  v.  McCoy,  50  Mo. 
548,  the  plaintiff  purchased  land  from  Fisher,  on  which  the 
defendant  had  planted  and  cultivated  a  crop  of  corn  which  he 
gathered  and  removed  after  the  land  had  been  conveyed  to  the 
plaintiff.  It  was  held  that  notwithstanding  the  defendatit 
planted  and  cultivated  the  corn  without  the  consent  of  Fisher, 
and  was  a  trespasser,  still  he  was  not  liable  to  either  the 
plaintiff  or  Fisher  for  the  value  of  the  corn;  but  it  is  there 
said  if  Fisher  had  planted  and  cultivated  the  corn  it  would 
have  passed  to  plaintiff  by  the  deed.  Adams  v.  Leip,  71 
Mo.  597,  is  quite  like  the  cases  just  mentioned.  Garth  v.  Cald- 
wellj  72  Mo.  622,  was  an  action  of  replevin  to  recover  cord-wood, 
corn  in  shock,  "  and  six  acres  of  corn  on  the  stalk."  The  pe- 
tition, it  was  held,  stated  a  cause  of  action,  even  as  to  the  corn 
on  the  stalk.  These  cases  show  that  there  can  be,  and  often 
is,  an  ownership  of  the  growing  crops  in  one  person,  while  the 
ownership  of  the  land  is  in  another.  These  cases  are  wholly 
unlike  the  one  in  hand,  and  we  do  not  see  that  they  assert  any 
principle  inconsistent  with  the  conclusion  before  stated. 

The  judgment  is  aflfirmed. 

Growing  Crops  —  Foreclosur*  o»  Mortoaok.  —  The  pnrchaier  at  a 
-foreclosure  sale  under  a  mortgage  is  entitled  to  the  crops  growing  on  the  land 
At  the  time  of  the  foreclosure  sale:  Note  to  Crewt  t.  Pendktom,  19  Am.  Dec  753. 
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Harber  v.  Evans. 

flOl  Missouri.  661.] 

Partt- WALL  —  Definition. —  "  Party-wall "  ordinarily  means  a  dividing: 
wall  between  two  houses,  to  be  used  equally  for  all  the  purposes  of  an 
exterior  wall  by  both  parties,  without  any  exclusive  use  by  either. 

Party- WALL  —  Injdnction  to  Prevent  Exclusive  Use.  — One  who  erect*, 
a  party- wall  under  contract  that  either  party  may  build  it  between  their 
adjoining  premises,  one  half  thereof  resting  on  each  lot,  the  other  party 
having  the  right  to  join  to  the  wall,  when  erected,  upon  payment  of  one^ 
half  of  the  value  thereof,  may  be  enjoined  from  placing  windows  and. 
other  openings  in  such  wall,  regardless  of  whether  the  other  party  in- 
tends to  use  the  wall  or  not. 

T.  A.  Witten  and  George  HalU  for  the  appellant. 

Stephen  Peery  and  E.  M.  Harber,  for  the  respondent. 

Sherwood,  J.  The  object  of  this  proceeding  was  to  prevent; 
the  defendant,  then  engaged  in  building  a  party-wall,  fron> 
placing  therein,  in  the  second  and  third  stories  thereof,  win-^ 
dows  and  other  openings,  in  violation  of  an  agreement  there- 
tofore entered  into  between  the  parties  litigant,  as  follows: 
"  This  agreement,  made  and  entered  into  this  the  twenty-sixth 
d:  y  of  June,  A.  D.  1886,  by  and  between  Edgar  M.  Harber 
iuid  Lizzie  D.  Harber,  his  wife,  of  Grundy  County,  Missouri, 
parties  of  the  first  part,  and  Edward  Evans  and  Nettie  Evans^ 
his  wife,  of  Grundy  County,  Missouri,  parties  of  the  second  part^ 
witnesseth:  That  whereas  the  said  Edgar  M.  Harber,  of  the- 
parties  of  the  first  part,  and  Edward  Evans,  party  of  the- 
second  part,  are  owners  of  adjacent  lots  and  parcels  of  ground 
in  lot  sixteen  (16),  in  the  town  of  Trenton,  in  Grundy  County, 
Missouri,  and  for  the  purpose  of  building  a  party  or  middle- 
wall  between  the  lots  or  parcels  of  ground  so  owned  by  the 
last-named  parties,  they  agree  with  each  other  that  the  said 
Edward  Evans,  his  heirs,  executors,  or  assigns,  build  the  south-^ 
west  wall  of  the  building  he  now  proposes  to  build,  and  has^ 
in  process  of  erection,  so  that  the  center  of  said  wall  shall  be 
on  the  line  that  divides  their  said  lots;  that  is  to  say,  that  each 
party  shall  furnish  one  half  the  ground  covered  by  said  wall, 
and  when  so  built,  said  wall  shall  in  all  respects  be  a  party- 
wall  between  said  lots  and  said  parties.  Or  in  case  said 
Edward  Evans,  his  heirs,  administrators,  executors,  or  assigns, 
should  not  complete  the  building  he  now  has  in  process  of 
erection  in  a  reasonable  time,  then  all  the  rights  herein  granted 
to  him  shall  also  attach  to  the  said  Edgar  M.  Harber,  hi» 
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heirs,  executors,  administrators,  or  assigns,  to  commence  the 
erection  of  and  build  a  wall  as  above  specified,  and  the  rights 
and  privileges  to  commence  and  build  said  wall  shall  attach 
alike  to  both  parties  hereto;  and  it  is  further  agreed  that 
whenever  either  party  shall  erect  a  wall  as  heretofore  specified, 
the  other  party,  or  his  heirs,  executors,  administrators,  or  as- 
signs, shall  have  the  right  to  join  onto  said  wall  by  payment  to 
the  opposite  party  of  one  half  the  value  of  said  wall  at  the 
time  of  so  joining  to  same,  or  one  half  the  value  of  such  por- 
tion of  said  wall  as  he  shall  attach  to.     In  witness,"  etc. 

The  answer  admitted  the  building  of  the  wall  with  open- 
ings as  alleged,  but  contended  that  this  was  no  violation  of 
the  agreement  thereby.  The  ten)porary  injunction  granted  at 
the  outset  of  the  litigation  was,  on  the  final  hearing,  made 
perpetual. 

Undefined  by  statutory  regulations  or  by  the  agreement  of 
the  contracting  parties.  What  is  the  meaning  of  the  words 
"party- wall"?  is  one  of  the  salient  questions  and  the  chief 
bone  of  contention  in  this  cause. 

An  eminent  author  says:  "  By  party-walls  are  understood 
walls  between  two  estates,  which  are  used  for  the  common' 
benefit  of  both":  2  Washburn  on  Real  Property,  5th  ed.,  385. 
While  this  definition  is  sufficiently  accurate  and  comprehen- 
sive for  ordinary  purposes,  it  scarcely  meets  the  requirements 
of  the  case  at  bar. 

Indeed,  it  has  been  said  that  the  term  "party-wall,"  and 
the  rights  which  the  owner  or  grantee  acquires  by  mere  force 
of  the  employment  of  that  term  in  a  grant  or  covenant,  have 
never  been  judicially  defined;  but  it  was  also  said  in  the  same 
case  that  a  "  party-wall,"  when  used  in  such  an  instrument 
and  in  its  general  ordinary  signification,  means  a  dividing  wall 
between  two  houses,  to  be  used  equally,  for  all  the  purposes 
of  an  exterior  wall,  by  both  parties,  that  is,  by  the  respect- 
ive owners  of  both  houses:  Fetlreich  v.  Leamy,  9  Bosw.  510. 
These  utterances,  though  but  those  of  a  single  judge,  appear 
to  have  met  the  approval  of  the  learned  author  already  citetl : 
Washburn  on  Easements,  3d  ed.,  567. 

The  central  idea,  the  true,  comprehensive,  and  undivided 
meaning,  of  the  term  "party-wall,"  where  used  in  an  instru- 
ment such  as  the  one  under  consideration,  would  seem  to  be 
that  of  mutuality  of  benefit,  and  that  idea  is  at  war  with  any 
exclusive  use  of  such  wall  by  either  proprietor.  The  effect  of 
such  contracts  is  to  create  in  each  owner  of  such  wall  reCip- 
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rocal  easements  in  the  wall  when  built:  Sharp  v.  Cheatham^ 
88  Mo.  498;  57  Am.  Rep.  433,  and  cases  cited.  In  short,  the 
idea  of  reciprocity  pervades  the  whole  contract,  and  effectu- 
ally excludes  the  idea  of  any  exclusive  use  of  the  wall. 

If  this  view  is  the  correct  one,  then  it  follows  that  under  a 
proper  construction  of  the  contract  between  the  parties,  that 
the  defendant  improperly  attempted  to  thwart  the  purposes  of 
that  contract  by  the  manner  in  which  he  was  building  the 
common  or  party  wall,  leaving  .openings  therein  for  his  own 
exclusive  use. 

This  view  meets  with  support  in  the  following  cases.  In 
Sullivan  v.  Oraffortj  35  Iowa,  531,  an  injunction  was  granted 
to  prevent  the  defendant  from  making  openings  in  a  common 
or  party  wall  built  and  paid  for  by  him,  between  two  houset^, 
and  it  was  adjudged  that  plaintiff  was  entitled  to  the  relief 
prayed;  that  defendant,  while  entitled  to  the  use  of  the  wall, 
could  not  subject  it  to  any  additional  burden  than  that  of 
using  it  as  a  wall  in  common;  that  any  other  use,  to  wit, 
making  openings  therein,  subjected  it  to  a  servitude  foreign 
to  such  use,  and  the  objects  and  purposes  of  the  statute,  and 
that  such  limitation  of  the  use  was  equally  assertive  whether 
before  or  after  the  wall  became  one  in  common  by  payment 
by  each  party  of  his  proportionate  share  of  the  cost  of  erec- 
tion. The  force  and  effect  of  this  authority  is  not  at  all  di- 
minished by  the  fact  that  rulings  made  were  based  upon 
statutory  provisions;  for  those  provisions  were  substantially 
identical  with  those  of  the  contract  before  us. 

In  the  case  of  Dauenhauer  v.  Devine,  51  Tex.  480,  32  Am. 
Rep.  627,  a  similar  ruling  was  made.  In  that  case  the  original 
agreement  was  for  building  a  "  party-wall,"  Devine  to  build 
it,  Dauenhauer  to  give  half  the  ground  on  which  the  wall  was* 
to  rest,  and  to  pay  half  of  the  cost  of  the  wall.  Under  this 
agreement,  Devine  built  a  two-story  building,  Dauenhauer 
having  at  that  time  a  one-story  building  on  his  lot.  Subse- 
quently, Dauenhauer  began  the  erection  of  a  three-story 
building  on  his  lot,  and  being  about  to  raise  the  party-wall 
for  that  purpose,  was  induced  by  Devine  to  sign  an  agreement 
that  such  wall  should  be  a  "  dead  wall."  As  the  work  went 
on,  however,  Dauenhauer,  either  mistaking  or  else  ignoring 
the  second  contract,  constructed  the  wall  of  the  third  story, 
not  as  a  "dead  wall,"  but  one  with  divers  openings  in  it,  and 
upon  this  it  was  ruled  that  the  second  agreement,  having  no 
consideration  to  support  it,  was  therefore  void,  but  that  the 
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original  agreement,  being  for  "a  party-wall,  or  a  dividing  wall, 
between  their  houses,  obviously  did  not  contemplate  windows 
or  doors." 

And  so  the  injunction  prayed  for  was  made  perpetual. 
That  injunction  is  the  proper  remedy  in  instances  like  the  pres- 
€nt  is  shown  already  by  the  cases  cited. 

But  the  trespass  in  this  case  was  of  a  continuing  nature, 
whose  constant  recurrence  rendered  the  remedy  at  law  inade- 
quate, by  reason  of  the  fact  that  each  disturbance  of  plaintiff's 
easement  in  the  wall  would  have  formed  the  basis  of  a  fresh 
suit  {Blunt  V,  McCormick,  3  Denio,  283),  to  avoid  the  necessity 
of  whioh  equity  will  interpose  by  injunction:  1  High  on  In- 
junctions, 3d  ed.,  sec.  697.  Besides,  the  trespass  or  the  dis- 
turbance of  plaintiff's  easement  in  the  party-wall  would,  if 
permitted  to  continue,  ripen  into  an  easement,  and  this  itself 
is  ground,  also,  for  equitable  relief:  1  High  on  Injunctions,  3d 
ed.,  sec.  702. 

But  citation  is  made  of  the  case  of  Pierce  v.  Lemon,  2  Houst. 
519,  as  being  opposed  to  the  ruling  made  by  the  court  below; 
but  this  is  altogether  a  misapprehension.  There  the  plaintiff 
and  the  defendant  were  the  owners  of  adjoining  lots  in  tlie 
city  of  Wilmington,  and  the  latter  built  a  party  or  division 
wall  of  a  brick  stable  with  three  windows  therein,  command- 
ing a  view  of  plaintift"'s  back  yard,  etc.,  and  it  was  held  that 
an  action  on  the  case  could  not  be  maintained;  that  the  only 
remedy  plaintiff  had  was  to  build  blinds  or  other  erections 
in  front  of  the  obnoxious  openings,  and  thus  cut  off  the  de- 
fendant's view:  3  Kent's  Com.,  13th  ed.,  448;  1  Saunders's 
Pleading  and  Evidence,  117;  Moore  v.  Rawson,  3  Barn.  &  C. 
340. 

But,  obviously,  this  familiar  doctrine  has  nothing  whatever 
to  do  with  the  case  at  bar.  There  is  a  world-wide  difference 
between  making  windows  or  doors  in  a  wall  overlooking  a 
roan's  garden,  and  making  similar  openings  whereby  access 
could  be  had  to  the  private  rooms  in  a  man's  dwelling-house. 
To  state  such  a  case  is  sufficient  to  show  its  entire  inapplica- 
bility in  a  cause  like  this. 

Another  objection  raised  to  the  validity  of  the  ruling  below 
is,  that  the  petition  does  not  allege  that  the  plaintiff  ever  in- 
tends to  use  the  party-wall.  This  is  true;  but  there  are  several 
answers  to  that  objection.  Whether  plaintiff  intended  to  use 
the  wall  or  not  is  quite  immaterial,  since,  under  the  contract, 
be  had  acquired  a  valuable  right  which  was  the  subject  of  sale 
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and  transfer,  which  right  was  worthy  of  protection,  and  should 
be  protected  by  a  court  of  equity. 

The  evidence  in  this  cause  is  not  preserved  in  the  record, 
but  if  evidence  of  that  sort  was  necessary  to  plaintiff's  case, 
and  had  becii  introduced,  this  would  have  authorized  the 
trial  court,  the  variance  not  being  material,  to  have  found 
the  facts,  according  to  the  evidence,  without  any  amendment 
(R.  S.,  1889,  sec.  2097);  and  the  evidence  not  being  pre- 
served, it  will  be  presumed  that  the  action  of  the  lower  court 
was  correct  in  this  particular,  and  justified  by  the  un preserved 
evidence.  But  aside  from  this  view,  if,  as  heretofore  consid- 
ered, defendant  had  repudiated  the  terms  of  his  contract,  he 
thereby  forfeited  plaintiflF's  consent  given  by  that  contract 
that  he  might  build  one  half  of  the  wall  on  plaintiff's  land, 
and  became  in  consequence  thereof  a  trespasser  ab  initio,  en- 
gaged in  building  a  permanent  structure  on  plaintiff's  land 
without  his  consent.  This,  of  itself,  would  furnish  ground  for 
the  relief  sought. 

The  judgment  should  be  affirmed. 


Party-walls.  —  As  to  the  definition  of  and  the  general  nature  of  a  party- 
wall,  see  Block  v.  Isham,  92  Am.  Dec.  289-306. 

Party- WALLS  —  Injunction.  —  One  part  owner  of  a  party-wall  may  bo 
enjoined,  at  the  suit  of  the  other,  from  uiaking  windows  or  other  openings  in 
the  wall:  Graves  v.  Smith,  87  Ala.  450;  13  Am.  St.  Rep.  60;  note  to  Blodi  y. 
laham,  92  Am.  Dec.  297. 
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Landlord  and  Tenant  —  Repair  of  Premises.  —  A  landlord  is  not  boniid 
to  keep  the  leased  premises  in  repair,  nor  is  he  responsible  to  the  tenant 
for  injuries  resulting  to  the  latter  from  the  non-repair  of  the  leased 
premises.  He  is  liable  only  for  acts  of  misfeasance,  and  not  of  non- 
feasance. 

Landlord  and  Tenant  —  Repair  of  Premises  —  Imputation  of  Negli- 
aENCE  TO  Landlord.  —  In  the  absence  of  express  covenant,  the  landlord 
is  not  bound  to  keep  the  leased  premises  in  repair,  nor  can  the  negli- 
gence of  a  third  party  in  this  respect  be  imputed  to  him,  whether  the 
lessee  is  tenant  of  the  whole  or  only  a  portion  of  the  leased  premises. 

Landlord  and  Tenant  —  Landlord's  Liability  for  Negligence  or 
Third  Person.  —  Where  the  landlord  is  not  bound  to  keep  the  leased 
premises  in  repair,  any  injury  to  them,  and  through  them  to  the  tenant, 
caused  by  the  negligent  act  of  third  persons,  cannot  create  or  cast  on 
the  landlord  a  liability  which,  prior  to  such  act^  did  not  exist. 


Oct.  1890.]  Ward  v.  Faqin.  661 

Rochester  Ford,  for  the  appellant 
J.  L.  Homshy  and  J.  W.  Riddle,  for  the  respondents. 

Sherwood,  J,  This  cause  arose  in  a  justice's  court,  was 
appealed  to  the  circuit  court,  and  from  there  to  the  St.  Louis 
court  of  appeals,  and  from  thence  transferred  to  this  court 
under  the  provisions  of  the  constitutional  amendment  of 
1884. 

It  is  a  suit  by  a  subtenant  to  recover  from  a  lessee  (his 
lessor)  of  certain  property  damages  for  injury  to  said  sub- 
tenant's stock  of  goods  situated  in  the  room  rented.  The 
terms  of  the  first  lease  are  not  alleged  nor  disclosed,  but  it 
appears  from  the  evidence  that  there  was  a  lot  of  ground  on 
which  the  Odd  Fellows  Association  was  having  an  excavation 
made;  that  between  said  lot  and  plaintiffs'  premises  was  an 
alley,  seven  and  one  half  feet  wide;  that  defendant  had  en- 
joined said  Odd  Fellows  Association  from  interfering  with 
said  alley;  and  that  the  injury  to  plaintiffs'  goods  arose  from 
said  excavation  being  extended  two  and  one  half  feet  into  said 
alley,  and  striking  an  unknown  sewer. 

The  only  allegation  of  negligence  is,  that  the  defendant 
knowingly  and  willfully  permitted  plaintiffs  to  remain  in  said 
premises  while  the  same  were  in  an  unsafe  condition;  and  the 
evidence  shows  that  plaintiffs,  when  the  accident  happened^ 
knew  that  said  excavation  was  being  made. 

The  evidence  for  the  plaintiffs  was  substantially  as  follows; 
Gus  A.  Ward,  one  of  the  plaintiffs,  testified  th  t  plaintiffs 
were  partners  in  the  cigar  and  liquor  business,  and  rented  a 
room  in  the  building  812  Olive  Street,  of  defendant,  for  112 
per  month;  that  on  June  12,  1886,  the  west  wall  of  said 
building  fell  down,  and  caused  the  furniture  and  stock  in 
plaintiffs'  room  to  be  damaged  in  the  sum  of  $250;  that  he 
supposed  the  wall  fell  because  of  the  excavation  being  made 
bv  the  Odd  Fellows  Hall  Association;  that  he  did  not  know 
the  building  was  unsafe,  but  knew  an  excavation  was  being 
made  for  the  Odd  Fellows  Association. 

Richard  Brown  testified  that  he  was  the  contractor  who 
made  the  excavation  for  the  Odd  Fellows  Hall  Association, 
and  that  there  was  fan  alley  seven  and  a  half  feet  wide  be- 
tween defendant's  building  and  the  property  of  the  associa- 
tion; that  defendant  spoke  to  him  of  some  notice  which  he" 
had  received  regarding  the  excavation,  and  told  him  that  he 
had  put  Mr.  Clark,  defendant's  son-in-law,  in  charge  of  the 
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property;  that  there  was  quite  a  bank  of  earth  on  defendant's 
side  of  the  alley;  that  Mr.  Clark  tried  to  engage  witness  to 
remove  said  earth,  but  defendant  had  enjoined  witness  from 
interfering  with  said  alley;  that  the  wall  which  fell  was  built 
separate  and  apart  from  the  main  building,  with  a  stairway 
between,  and  was  built  over  a  sewer,  and  when  witness  dug 
below  said  sewer  the  water  seeped  out  and  caused  the  vyall  to 
fall;  that  witness  put  the  footings  for  the  building  of  the 
association  two  feet  and  seven  inches  in  the  alley.  The  wit- 
ness also  testified  that  he  and  his  son  made  the  excavation 
for  the  association,  and  that  if  the  excavation  had  not  been 
made,  the  wall  would  not  have  fallen. 

There  was  also  other  testimony  from  another  witness,  of  a 
similar  import,  as  to  the  cause  of  the  fall  of  the  wall.  It  was 
shown,  also,  that  the  defendant's  agents  had  received  notice, 
in  March,  1886,  from  the  Odd  Fellows  Hall  Association,  that 
they  would  immediately  proceed  to  excavate  their  ground  sit- 
uate just  across  the  alley  from  the  property  leased  by  defend- 
ant. 

Among  other  instructions,  the  court  gave  this  one  on  behalf 
of  the  plaintiffs:  "If  you  find  from  the  evidence  that  on  June 
12,  1886,  plaintiffs  were  tenants  of  defendants,  and  as  such  in 
possession  of  a  room  in  the  building  812  Olive  Street,  using 
the  same  as  a  sample  or  store  room,  and  that  defendant,  after 
having  been  notified  of  the  intended  excavation  near  said 
building  before  said  date,  failed  and  omitted  to  shore  up  or 
protect  said  building,  and  that  because  of  such  omission  the 
said  building  fell,  and  that  it  would  not  have  fallen  had  de- 
fendant exercised  ordinary  care  to  protect  same  after  said 
notice  and  before  said  fall,  and  that  the  goods  and  property 
of  plaintiffs  were  damaged  by  said  fall  of  said  building,  then 
your  verdict  should  be  for  the  plaintiffs,  on  their  cause  of 
action." 

The  defendant  asked,  but  the  court  refused  to  give,  an  in- 
struction in  the  nature  of  a  demurrer  to  the  evidence.  The 
jury  returned  a  verdict  giving  damages  to  the  plaintiffs,  and 
judgment  going  on  the  verdict,  the  defendant  appealed. 

The  controlling  question  in  this  cause  is  the  right  of  the 
plaintiffs  to  maintain  this  action.  On  the  facts  stated,  have 
they  such  a  right? 

Aside  from  an  express  covenant  to  that  effect,  a  landlord  is 
not  bound  to  keep  the  leased  premises  in  repair,  nor  is  he  re- 
sponsible in  damages  to  his  tenant  for  injuries  resulting  to  tha 
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latter  from  the  non-repair  of  the  leased  premises.  In  the  ab- 
sence of  contractual  obligation,  the  landlord,  as  regards  his 
tenant,  is  only  liable  for  acts  of  misfeasance,  but  not  of  non- 
feasance. This  statement  of  the  law  is  abundantly  sup- 
ported by  the  authorities,  and  in  this  state  from  an  early  period 
the  familiar  rule  has  been  followed:  Morse  v.  Maddox,  17  Mo. 
573,  and  cases  cited.  The  same  principle  is  announced  in  the 
later  case  of  Peterson  v.  Smart,  70  Mo.  38. 

Of  course,  if  the  landlord  is  not  bound  to  repair  unless  upon 
covenant  so  to  do,  it  must  logically  follow  that  any  injuries 
arising  from  a  failure  on  his  part  to  repair  can  give  no  cause 
of  action  to  the  tenant,  whether  resulting  to  the  tenant's  goods 
or  to  his  person. 

If  the  landlord  owes  no  duty  to  his  tenant  in  this  regard, 
then  certainly  negligence  cannot  be  imputed  to  him;  for  neg- 
ligence can  only  spring  from  unperformed  duty:  Cooley  on 
Torts,  2d  ed.,  791;  Hallihan  v.  Hannibal  etc.  R.  R.  Co.,  71  Mo. 
113.  And  if  it  be  conceded,  as  it  must,  from  the  authorities, 
that  the  landlord  is  not  bound  to  keep  the  leased  premises  in 
repair,  the  same  principle  will  apply  whether  the  tenant  be 
lessee  of  the  whole  premises  or  of  only  a  portion  thereof;  for 
what  is  true  of  the  integer  of  non-liability  must  be  equally 
true  of  each  of  its  component  fractions. 

From  the  same  premise,  to  wit,  that  a  landlord  is  not  bound 
to  repair,  it  must  follow  as  a  necessary  deduction  that  any  in- 
jury to  the  leased  premises,  and  through  them  to  the  tenant, 
caused  by  the  negligent  acts  of  third  persons,  cannot  create  or 
cast  on  the  landlord  a  liability  which,  prior  to  such  negligent 
act,  had  no  existence.  That  a  landlord  is  not  responsible  in 
cases  of  this  sort  to  rebuild  or  repair  where  a  tenant  was  but 
the  lessee  of  a  portion  of  the  tenement-house,  and  such  house 
was  damaged  by  fire,  and  thus  loss  occasioned  to  the  tenant's 
goods,  has  been  directly  adjudicated:  Doupe  v.  Genin,  45 
N.  Y.  119;  6  Am.  Rep.  47.  In  another  case,  Howard  v.  Doo- 
little,  3  Duer,  464,  it  was  expressly  ruled  that  the  lessor  was 
not  responsible  for  the  expenses  incurred  in  shoring  up  a 
building  leased  by  him,  in  order  to  prevent  injuries  thereto, 
by  the  removal  of  a  building  by  the  adjoining  proprietors. 

In  Sherwood  v.  Seaman,  2  Bosw.  127,  the  landlord  had 
leased  to  a  tenant  the  building  on  lot  252,  for  a  saloon  and 
restnnrant,  for  a  term  of  three  years.  Grosvenor,  the  owner  of 
lot  251,  notified  the  landlord  of  252  that  he  intended  to  exca- 
vate lot  251  to  lay  the  foundation  of  a  building  thereon,  in  the 
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course  of  which  excavation  the  building  on  lot  252  fell,  and 
destroyed  the  lessee's  furniture  and  fixtures  to  a  large  amount, 
and  upon  these  facts  it  was  ruled  that  the  landlord  was  not 
liable. 

So.  too,  in  California,  in  similar  circumstances,  the  tenant 
was  killed  by  the  falling  walls  of  the  building  he  occupied,  in 
consequence  of  an  excavation  being  made  on  an  adjoining  lot 
by  the  coterminous  proprietor;  and  although  the  landlord  of 
the  building  had  due  notice  of  the  excavation,  and  that,  in 
consequence  thereof,  the  wall  would  fall  unless  proper  means 
were  taken  to  prevent  it,  and  none  were  taken,  yet  it  was  ruled 
that  the  landlord  was  under  no  obligation  to  uphold  or  to  re- 
pair, and  there  being,  therefore,  no  breach  of  duty  on  his  part, 
no  action  could  be  maintained  against  him  by  the  administra- 
trix of  the  decedent  for  damages  for  the  alleged  negligent  act 
aforesaid:  Brewster  v.  De  Frem,ery,  33  Cal.  341.  Authorities  on 
this  point,  and  illustrative  of  the  general  principle  here  in- 
volved, might  be  greatly  multiplied.  The  industry  of  counsel 
for  defendant  has  collated  many  of  them. 

An  elaborate  discussion  of  this  subject  will  be  found  in  6 
American  Law  Review,  614,  in  which  it  would  seem  that  most 
of  the  authorities  then  extant  are  reviewed.  The  cases  of 
Looney  y.  McLean,  129  Mass.  33,  37  Am.  Rep.  295,  and  Toole 
V.  Beckett,  67  Me.  544,  24  Am.  Rep.  54,  are  not  in  harmony 
with  well-considered  cases  elsewhere,  and  the  principle  an- 
nounced in  those  cases  has  been  repudiated:  Krueger  v.  Fer- 
rant,  29  Minn.  385;  Indiana:  Purcell  v.  English,  86  Ind.  34; 
and  Wisconsin:  Cole  v.  McKey,  66  Wis.  500;  57  Am.  Rep.  293. 
The  like  position  is  taken  in  Canada:  Humphrey  v.  Wait,  22 
U.  C.  C.  P.  580. 

There  is  nothing  in  the  circumstances  of  this  case  to  exempt 
it  from  the  operation  of  the  general  rule  heretofore  announced. 
Adhering  to  that  rule,  the  instruction  heretofore  set  forth  must 
be  condemned  as  erroneous,  and  as  the  plaintiffs  have  no 
standing  in  court,  we  reverse  the  judgment,  but  do  not  remand 
the  cause  for  retrial.  

Landlord  and  Tenant.  —  Eebpino  Premisbs  in  Repair.  —  A  landlord 
is  not  bound  to  keep  the  leased  premises  in  repair,  unless  he  expressly  cove- 
nanted to  do  so:  Burha  v.  Bragg,  89  Ala.  204;  Pope  v.  Boyle,  98  Mo.  527; 
Tomle  V.  Hampton,  129  111.  379;  Oherfelder  v.  Doran,  26  Neb.  118;  18  Am.  St. 
Rep.  771,  and  note;  Oregor  v.  Cody,  82  Me.  131;  17  Am.  St.  Rep.  466,  and 
note.  But  see  Sawyer  v.  McOillicuddy,  81  Me.  318,  10  Am.  St.  Rep.  260,  and 
note  as  to  the  rule  where  a  landlord  leases  several  tenements  to  different 
tenants,  with  one  stairway  for  the  accommodation  of  them  alL 
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Tbe  landlord  is  liable  for  injury  occasioned  from  nuisances  existing  on  the 
premises  at  the  time  of  the  leasing:  Wander  r.  McTjtan,  134  Pa.  St.  334;  19 
Am.  St.  Rep.  702,  and  note;  Maytoood  v.  Logan,  78  Mich.  135;  18  Am.  St 
Rep.  431,  and  note. 

In  Kenney  v.  Barnt,  67  Mich.  336,  where  the  landlord  bad  leased  the  lower 
floor  of  a  house  to  plaintiffs,  and  the  upper  floor  to  various  other  tenants, 
amoug  whom  was  a  secret  society,  who  occupied  a  room  directly  over  the 
plaintiff's  room,  and  some  one  had  negligently  stopped  up  the  waste-pipe  in 
the  room  leased  by  tbe  secret  society,  whereby  an  overflow  was  caused,  which 
injured  the  plaintiffs,  it  appearing  that  the  water-pipes  and  fixturos  were  not 
out  of  repair,  it  was  decided  that  the  landlord  was  not  liable  for  the  damages 
sustained  by  such  overflow. 
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JosLYN  V,  King. 

[27  Nebraska,  38.] 
NsoLiGENCB  —  Right  ov  Negligent  Person  to  Recover  for  thr  Neg- 
ligence OF  Another.  — A  Letter-carrier  who  delivers  to  the  clerk 
of  a  hotel  a  valuable  registered  letter  directed  to  a  guest  at  the  hoteU 
but  which  is  lost  before  it  reaches  the  latter,  may  recover  of  the  clerk,  if 
compelled  by  the  post-office  department  to  pay  the  loss  to  the  party  to 
whom  the  letter  was  addressed. 

A.  N.  Ferguson^  for  the  plaintifiFs  in  error. 

Estahrook  and  Irvine^  and  W.  N.  Williams,  for  the  defendant 
in  error. 

Reese,  C.  J.  This  is  a  proceeding  in  error  to  the  district 
court  for  Douglas  County.  The  facts,  as  shown  by  the  plead- 
ings and  bill  of  exceptions,  may  be  briefly  stated  to  be  sub- 
stantially as  follows:  — 

George  A.  Joslyn  was  the  proprietor  of  the  St.  Charles  Hotel, 
in  the  city  of  Omaha,  and  Fred  A.  Joslyn  was  his  clerk  in 
said  hotel.  Defendant  in  error  was  a  letter-carrier  under  the- 
employment  of  the  post-oflSce  department  of  the  United 
States,  and  in  the  course  of  his  business  received  for  delivery 
a  registered  letter  addressed  to  "Frank  E.  Blackmar,  St. 
Charles  Hotel,  Omaha,  Nebraska."  He  took  the  letter  to  the 
hotel,  but  the  person  to  whom  it  was  directed  not  being  pres- 
ent, he  delivered  it  to  Fred  A.  Joslyn,  the  clerk  of  the  hotel, 
taking  his  receipt  therefor  both  upon  the  letter-carrier's  book 
and  upon  the  card  for  return  to  the  sender  of  the  letter.  After 
accepting  and  receipting  for  the  letter,  F.  A.  Joslyn  placed  it- 
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in  the  letter-box  in  the  ofiice  of  the  hotel.  This  was  about 
noon  in  the  day.  A  part  of  his  duties  being  to  act  as  nighl- 
clerk  in  the  hotel,  he  soon  after  retired  to  his  room  and  went 
to  sleep,  and  did  not  arise  until  about  six  o'clock  of  that  even- 
ing, when  it  was  discovered  that  the  letter  had  been  purloined 
from  the  letter-box  in  which  he  bad  placed  it  in  the  oflice,  and 
could  not  be  found.  Under  a  regulation  of  the  post-oflice  de- 
partment, it  was  the  duty  of  the  carrier,  defendant  in  error,  to 
have  delivered  the  letter  only  to  the  person  to  whom  it  was 
directed,  or  upon  his  written  order.  Having  failed  to  do  this, 
he  was  held  responsible  to  the  person  to  whom  the  letter  was 
directed;  and  it  being  shown  that  the  letter  contained  one 
hundred  dollars  in  money,  he  was  required  to  pay  the  same  to 
Mr.  Blackmar,  which  he  did,  and  then  brought  suit  against 
plaintiffs  in  error  for  the  amount  so  paid  out,  charging  them 
with  negligence  in  failing  to  deliver  it  to  the  person  to  whom 
it  was  directed.  The  trial  in  the  district  court  resulted  in  a 
finding  and  judgment  in  favor  of  defendant  in  error,  and  for 
the  purpose  of  reversing  this  judgment  plaintiffs  in  error  bring 
the  cause  to  this  court  by  proceedings  in  error. 

The  facts  seem  to  be  substantially  conceded  as  hereinabove 
stated,  the  only  question  presented  being  whether  or  not  plain- 
tiffs in  error  were  liable  under  these  conditions.  It  is  con- 
tended that  this  liability  does  not  exist,  for  the  following 
reasons:  "  1.  Defendant  in  error  was  negligent  himself,  in  de- 
livering the  letter  to  Fred  A.  Joslyn  for  Blackmar  and  taking 
his  receipt  therefor,  instead  of  delivering  it  to  the  person  to 
whom  it  was  directed;  2.  That  plaintiffs  in  error  are  not  liable, 
for  the  reason  that  it  is  not  shown  that  defendant  in  error 
communicated  to  Fred  A.  Joslyn,  at  the  time  that  he  delivered 
the  letter  to  him  and  accepted  his  receipt,  that  it  contained 
the  remittance  referred  to,  or  that  it  was  a  valuable  letter." 

While  it  may  be  assumed  that  defendant  in  error  was  guilty 
of  negligence  in  delivering  the  letter  to  plaintiffs  in  error,  and 
that  in  so  doing  he  became  personally  liable  to  the  person  to 
whom  the  letter  was  directed,  yet  we  fail  to  see  why  this 
should  relieve  them  from  responsibility  for  their  own  negli- 
gence in  the  matter.  In  other  words,  the  negligence  of  de- 
fendant in  error,  in  delivering  to  plaintiffs  a  letter  which 
should  have  been  delivered  to  another  person,  cannot  in  any 
degree  relieve  them  of  the  liability  growing  out  of  their  own 
negligence.  It  is  contended  that  as  Fred  A.  Joslyn  did  not 
know  that  the  letter  contained  a  remittance,  or  was  upon  a 
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matter  of  importance,  and  that  he  had  never  at  any  time  be- 
fore that  received  a  registered  letter,  and  did  not  know  what 
it  was,  he  should  not  be  held  liable.  To  this  we  cannot  agree. 
The  fact  that  a  receipt  was  required  both  upon  the  carrier's 
book  and  upon  the  card  to  be  returned  to  the  sender  was  suf- 
ficient to  notify  him  that  it  was  at  least  an  unusual  letter,  aii<l 
one  which  required  special  care.  He  seeks  to  avoid  this  liv 
saying  that  be  supposed  that  it  was  simply  what  is  known  as 
an  '"immediate-delivery"  letter,  and  not  of  much  importance. 
This  fact  would  not  relieve  him;  for  had  it  been  simply  an 
immediate-delivery  letter,  the  fact  of  its  being  such  would 
have  been  notice  to  him  that  it  was  of  more  than  ordinary 
importance,  and  the  same  care  would  have  been  required. 
The  receipt  signed  by  F.  A.  Joslyn  was  introduced  in  evidence. 
It  is  the  usual  printed  form  in  use  by  the  post-office  depart- 
ment, with  the  heading  "  Registry  return  receipt,"  and  imme- 
diately above  the  signature  "F.  E.  Blackmar,"  placed  there 
by  him,  are  also  the  words  "  Received  the  above-described 
registered  letter,"  in  large  letters.  This,  in  addition  to  his 
signature  being  required  on  the  carrier's  book,  was  sufficient 
to  charge  him  with  notice  that  the  letter  receipted  for  was  of 
more  than  ordinary  importance,  and  that  special  care  was  re- 
quired. The  bailment  was  voluntarily  assumed  upon  his 
part,  and  care  should  have  been  proportionately  increased. 
The  judgment  of  the  district  court  is  affirmed. 


Negligencb.  —  For  a  discussion  of  two  or  more  persons'  negligence  result- 
ing in  an  injury  to  a  third  person,  see  extended  note  to  Village  of  Carterville 
V.  Cook,  16  Am.  St.  Rep.  250-257.  Where  an  accident  occurs  from  two 
causes,  each  due  to  the  negligence  of  different  persons,  but  together  the  effi- 
cient cause,  then  all  the  persons  are  liable,  and  the  negligence  of  one  is  no 
excuse  for  the  negligence  of  the  other:  Qui/  etc.  R'y  Co.  v.  Mc  Whirter,  77 
Tex.  356;  19  Am.  St.  Rep.  755;  Oecyrgia  P.  R'y  Co.  v.  Hughes,  87  Ala.  610. 

Bailment  —  Makdatdm.  — A  mere  mandatary  who  receives  no  reward  is 
liable  for  gross  neglect  and  a  breach  of  orders:  Conner  v.  Winton,  8  Ind.  .315; 
05  Am.  Deo.  761;  Eddy  t.  Livingaton,  36  Mo.  487;  88  Am.  Deo.  122. 
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Reynolds  v.  State. 

[27  Nkbraska,  90.] 

CitiMTKAi.  Law  —  Rape  —  Instkdctions. — On  a  trial  for  rape,  where  the 
evidence  conflicts  as  to  the  amount  of  resistance  offered  and  force  used, 
the  prejudice  likely  to  be  aroused  against  the  defendant  by  the  heinona 
nature  of  the  charge,  and  the  difficulty  in  defending  against  it,  should  1>« 
pointed  out  to  the  jury,  and  it  should  be  instructed  that  it  ia  not  rape 
if  the  woman  voluntarily  submitted  while  she  had  power  to  resist,  no 
matter  how  reluctantly  she  yielded  or  tardily  gave  her  consent,  or  how 
much  force  had  been  previously  employed. 

<}rihinal  Law  —  Rape.  —  Ekror  cannot  be  Pbedicatsd  by  the  accused, 
in  a  trial  for  rape,  on  evidence  first  drawn  out  by  his  attorney  on  croa** 
examination. 

Hamilton  ana  Trevittj  for  the  plaintiff  in  error. 

William  Leese,  attorney-general,  for  the  defendant  in  error. 

Maxwell,  J.  An  information  was  filed  against  the  plain- 
tiff in  error  in  the  district  court  of  Saunders  County  charging 
him  with  the  crime  of  rape,  and  on  the  trial  he  was  found 
guilty  and  sentenced  to  imprisonment  in  the  penitentiary  for 
four  years.  A  large  number  of  errors  are  assigned  in  this 
court,  most  of  which  it  is  unnecessary  to  notice.  The  evi- 
■  dence  of  the  prosecuting  witness  was  received  througli  the 
aid  of  an  interpreter,  and  while  it  may  be  true  in  its  principal 
features,  the  examination  was  conducted  in  such  a  manner  as 
practically  to  put  words  in  the  witness's  mouth.  No  objec- 
tion seems  to  have  been  made  to  this  mode  of  conducting  the 
examination,  and  it  is  not  ground  of  error;  but  as  there  must 
be  a  new  trial,  and  it  is  evident  that  the  witness  has  a  consid- 
erable knowledge  of  the  English  language,  an  effort  should  be 
made  to  take  her  testimony  without  the  intervention  of  an  in- 
terpreter, and  as  far  as  possible  require  her  to  narrate  tho 
facts. 

The  plaintiff  in  error  asked  the  court  to  give  the  following 
instruction,  which  was  refused: — 

"  1,  The  charge  made  against  the  defendant  is,  in  its  nature, 
a  most  heinous  one,  and  well  calculated  to  create  strong  pre- 
judice against  the  accused,  and  the  attention  of  tho  jury  is  di- 
rected to  the  diflBculty  growing  out  of  the  nature  of  the  usual 
circumstances  of  the  crime,  in  defending  against  the  accusa- 
tion of  rape.  So  you,  the  jury,  must  carefully  consider  all  the 
evidence  in  the  case,  and  the  law  given  you  by  the  court,  in 
making  up  your  verdict. 

**  You  must  find,  on  the  part  of  the  woman,  not  merely  a 
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passive  policy  or  equivocal  submission  to  the  defendant;  such 
resistance  will  not  do.  Voluntary  submission  by  the  woman 
■while  she  has  power  to  resist,  no  matter  how  reluctantly 
yielded,  removes  from  the  act  an  essential  element  of  the 
crime  of  rape. 

"  If  the  carnal  knowledge  was  with  the  voluntary  consent  of 
the  woman,  no  matter  how  tardily  given,  or  how  much  force 
had  theretofore  been  employed,  it  is  not  rape." 

In  Couriers  v.  State,  47  Wis.  523,  Judge  Lyon,  in  delivering 
the  opinion  of  the  court,  said  of  an  instruction  substantially 
like  the  one  asked  in  this  case:  "  The  law  given  by  the  learned 
circuit  judge  to  the  jury  contains  a  correct  statement  of  the 
law  of  the  case,  as  far  as  it  goes,  but  it  does  not  contain  the 
substance  of  the  rejected  instructions.  It  fails  to  caution 
the  jury  that  prejudice  was  liable  to  be  aroused  against  the 
accused  because  of  the  heinous  nature  of  the  crime  charged  in 
the  information,  or  to  call  their  attention  to  the  difficulty  grow- 
ing out  of  the  nature  and  usual  incidents  of  the  crime  of  de- 
fending against  an  accusation  of  rape.  It  did  not  press  upon 
their  attention  the  principle  or  rule  that  voluntary  submission 
by  the  woman,  while  she  has  power  to  resist,  no  matter  how  re- 
luctantly yielded,  removes  from  the  act  an  essential  element  of 
the  crime  of  rape.  The  jury  were  not  expressly  told  that  if 
the  carnal  knowledge  was  with  the  consent  of  the  woman,  no 
matter  how  tardily  given,  or  how  much  force  had  theretofore 
been  employed,  it  is  no  rape.  And  lastly,  the  jury  were  not 
instructed  that  proof  of  the  good  reputation  of  the  accused  as 
a  peaceable  and  law-abiding  citizen  (and  such  proof  was  given 
on  the  trial)  was  entitled  to  some  weight  in  his  favor,  espe- 
cially if  there  were  circumstances  proved  on  the  trial  upon 
■which  a  doubt  of  his  guilt  might  be  predicated.  The  proposed 
instructions  are  not  accurately  drawn,  but  they  aim  to  state 
the  above  propositions,  all  of  which  are  well-established  rules 
of  law." 

This,  we  think,  is  a  correct  view  of  the  law.  The  fact  that 
the  charge  itself  will  frequently  raise  a  clamor  among  igno- 
rant and  easily  biased  persons  has  been  recognized  by  fair- 
minded  judges  and  law-writers  from  the  time  of  Chief  Justice 
Hale,  at  least,  until  the  present  time.  Even  that  eminent 
and  impartial  judge  seems  to  have  given  but  little  thought  to 
the  care  required  in  trying  this  class  of  cases,  until  a  case 
came  before  him  where  three  witnesses,  including  the  prosecu- 
trix, swore  positively  to  the  commission  of  the  act,  when  upon 
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inspection  of  the  accused  it  appeared  that  he  could  not  have 
committed  the  offense.  Other  cases  are  also  mentioned.  He 
says:  "I  only  mention  these  instances,  that  we  may  be  more 
cautious  upon  trials  of  offenses  of  this  nature,  wherein  the 
court  and  jury  may  with  so  much  ease  be  imposed  upon  with- 
out great  care  and  vigilance  ":  1  Hale  P.  C.  636. 

In  Oleaon  v.  State,  11  Neb.  276,  it  was  held  tliat  where  the 
prosecutrix  was  conscious,  and  had  possession  of  her  natural, 
mental,  and  physical  powers,  and  was  not  terrified  by  threats 
•or  in  such  a  position  that  resistance  would  be  useless,  it  must 
appear  that  she  resisted  to  the  extent  of  her  ability.  In 
Mathews  v.  State,  19  Neb.  330,  the  authorities  of  this  and 
other  states  were  reviewed,  and  the  doctrine  of  Oleson  v.  Slatef 
11  Neb.  276,  affirmed. 

The  case  of  State  v.  Burgdorf,  53  Mo,  65,  resembles  in  some 
of  its  features  that  under  consideration,  and  it  was  held  that 
a  "  passive  policy,  a  mere  half-way  case,  will  not  do."  To 
the  same  effect,  People  v.  Abbot,  19  Wend.  194;  Whittaker  v. 
State,  50  Wis.  518;  Don  Moran  v.  People,  25  Mich.  356;  12  Am. 
Rep.  283;  Whitney  v.  State,  35  Ind.  506;  People  v.  Brown,  47 
Oal.  447;  Taylor  v.  State,  50  Ga.  79.  The  case  should  be  so 
submitted  to  the  jury  as  to  enable  it  to  consider  all  the  evi- 
dence and  determine  therefrom  the  question  of  the  guilt  or 
innocence  of  the  accused. 

Objection  is  made  to  certain  questions  asked  Dr.  Mansfelde 
AS  an  expert.  It  is  sufficient  to  say  that  the  questions  ob- 
jected to  were  in  the  first  ir.stance  asked  by  the  attorneys  for 
the.  plaintiff  in  error,  and  therefore  they  cannot  predicate 
error  thereon.  As  there  must  be  a  new  trial,  we  will  not  dis- 
cuss the  testimony  in  the  case. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


Raps  — Bksistance  on  Part  of  thb  Fkhals.  — If  a  woman  finally  oon- 
•ents  to  sexual  interconrse,  although  such  consent  ia  reluctant,  and  i»  ob- 
tained through  fear,  dureaa,  and  fraud,  or  partly  through  fear  and  partly  by 
force,  the  ofifense  is  not  rape:  WliiUiUxr  v.  State,  60  Wia.  618;  36  Am.  Rep. 
856,  and  note  860-862,  as  to  the  extent  to  which  the  woman  must  carry  her 
resistance.  See  also  PeopU  v.  CroatnvfU,  13  Mich.  427:  87  Am-  Dec.  774,  and 
note.  However,  one  may  be  convicted  of  an  assault  with  intent  to  commifc 
rape,  even  though  the  woman  finally  consented:  State  v.  Bagan,  41  Minn. 
i286w 
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Blackwell  V.  Wright. 

[27  Nebraska,  269.] 

Usury,  Evidencb  of  Notice  of.  —  Where,  in  an  action  to  recover  on  a 
note  secured  by  chattel  mortgage,  and  alleged  to  have  been  purchased 
for  value,  and  bona  Jide,  before  maturity,  the  defense  is  interposed  that 
the  note  was  tainted  with  usury,  of  which  the  purchaser  had  notice  at 
the  time  of  purchase,  proof  of  the  fact  alone  that  the  purchaser  knew 
that  the  payee  of  the  note  was  loaning  money  at  a  usurious  rate  of  in- 
terest would  not  of  itself  be  sufficient  to  charge  such  purchaser  with 
notice  of  the  defense  of  usury,  yet  it  would  be  competent  as  a  circum- 
stance to  be  considered,  in  connection  with  other  proven  or  admitted 
facts,  as  tending  in  that  direction,  and  for  this  reason  is  admissible. 

Witness  cannot  be  Impeached  by  Party  Calling  Him,  but  such  party 
may  prove  the  truth  by  other  witnesses,  even  though  they  contradict  the 
witness  first  called. 

Usury  —  Burden  of  Proof.  —  Where  the  note  sued  on  by  the  holder,  who 
claims  to  be  a  purchaser,  before  maturity,  in  good  faith  and  for  value,  is 
shown  to  be  tainted  with  usury,  the  burden  of  proving  the  good  faitb 
of  the  transaction,  without  notice  of  the  usury,  is  upon  such  purchaser. 

L.  G.  Hurd  and  Robert  Ryan^  for  the  plaintiffs  in  error. 

Agee  and  Stevenson,  and  Hainer  and  Kellogg,  for  the  defend- 
ant in  error. 

Reese,  C.  J.  This  was  an  action  in  replevin,  instituted  in 
t];e  district  court  of  Hamilton  County  by  the  assignee  of  the 
Uiortgagee,  for  the  possession  of  certain  personal  property 
mortgaged  by  defendant  in  error  to  Updike  and  Titus  for  the 
purpose  of  securing  the  payment  of  a  promissory  note  made 
by  defendant  to  them,  which  note,  it  is  claimed  by  plaintiffs, 
was  indorsed  to  them  by  the  payee,  before  maturity,  in  the 
due  course  of  trade,  and  for  value.  The  defense  presented 
was,  that  the  note  was  tainted  with  the  vice  of  usury;  that  it 
was  a  renewal  of  a  number  of  preceding  notes  upon  which 
interest  had  been  paid  more  than  sufficient  to  cancel  the 
original  indebtedness;  with  a  denial  of  plaintiffs'  claim  that 
they  were  good-faith  purchasers  before  maturity. 

A  jury  trial  was  had,  which  resulted  in  a  verdict  in  favor  of 
defendant,  finding  the  value  of  the  property  in  dispute  to  be 
$408,  and  assessing  his  damages  at  $5.  A  motion  for  a  new 
trial  was  filed,  based  upon  the  following  grounds:  "1.  The 
verdict  is  not  sustained  by  sufficient  evidence;  2.  Errors  of  law 
occurring  at  the  trial  and  duly  excepted  to;  3.  The  verdict  i& 
contrary  to  law." 

Before  a  ruling  upon  the  motion  for  a  new  trial  was  made, 
the  defendant  remitted  $4.99  from  the  verdict  for  damages^ 
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when  the  motion  was  overruled,  and  judgment  was  rendered 
for  a  return  of  the  property  and  one  cent  damages,  or  if  a  re- 
turn could  not  be  had,  for  $408,  the  value  of  the  property. 

From  this  judgment  the  cause  is  brought  to  this  court  by 
plaintiff  by  proceedings  in  error. 

Upon  the  trial  plaintiff  placed  George  W.  Updike,  a  mem- 
ber of  the  firm  of  M.  D.  Blackwell  &  Co.,  plaintiffs,  who  are 
bankers  in  Harvard,  upon  the  witness-stand  for  the  purpose 
of  identifying  the  note  and  mortgage  and  proving  ownership 
thereof,  and  demand  of  defendant  for  the  possession  of  the 
property  in  dispute;  and  after  the  introduction  of  the  note 
and  mortgage,  plaintiff  rested  his  case.  Defendant  thereupon 
recalled  the  same  witness  for  the  purpose  of  proving  the  cir- 
cumstances under  which  the  note  was  purchased,  by  which, 
doubtless,  he  desired  to  throw  suspicion  upon  the  transaction, 
and  show  thereby  that  the  transfer  was  colorable  only,  and 
with  intent  to  deprive  defendant  of  any  defense  he  might  have 
to  the  note  in  the  hands  of  the  payees,  Updike  and  Titus, 
which  was  also  a  banking  firm  doing  business  in  Harvard, 
and  which  consisted  of  Edmund  Updike  and  1.  J.  Titus.  The 
testimony  of  this  witness,  while  given  with  apparent  candor, 
was  not  such  as  would  fully  establish  the  fact  sought  to  be 
shown  by  defendant.  In  this  connection  defendant  was  per- 
mitted to  interrogate  him  as  to  his  knowledge  of  the  metliods 
of  Updike  and  Titus  in  their  business  transactions,  and  the 
rate  of  interest  charged  by  them;  Updike,  of  the  firm  of  Up- 
dike and  Titus,  being  a  brother  of  the  witness.  It  was  shown 
that  the  rate  of  interest  usually  charged  was  more  than  the 
legal  rate,  of  which  the  witness  had  knowledge.  This  was 
doubtless  for  the  purpose  of  impeaching  the  bona  fide-  of  the 
purchase.  While  the  fact  alone  that  the  purchaser  of  the  note 
knew  that  the  vendor  and  payee  was  loaning  money  at  a 
usurious  rate  might  not  of  itself  be  sufiicient  to  charge  the 
purchaser  with  notice  of  the  defense  of  usury,  yet  it  would  be 
competent  as  a  circumstance  to  be  considered,  in  connection 
with  other  proven  or  admitted  facts,  as  tending  in  that  direc- 
tion; and  the  court  did  not  err  in  overruling  plaintiff's  objec- 
tion to  the  question  asked. 

The  note  and  mortgage  were  offered  and  received  in  evi- 
dence, and  are  referred  to  in  the  bill  of  exceptions  as  exhibits 
A  and  B,  but  are  not  attached  thereto,  nor  is  a  copy  of  either 
to  be  found  therein.  We  are  unable,  therefore,  to  say  just 
when  the  note  matured.     George  W.  Updike,  when  called  by 
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plaintiff,  testified  tliat  the  purchase  was  made  between  the 
20th  and  oOth  of  July,  1886.  He  also  testified  to  the  same 
thing,  in  snbstance,  when  called  as  a  witness  by  defendant. 
We  may  assume,  perhaps,  that  upon  its  face  the  note  matured 
the  first  day  of  the  following  September,  but  of  this  there 
is  no  proof  in  the  record.  After  George  W.  Updike  had  thus 
testified,  defendant  called  other  witnesses  for  the  purpose  of 
proving  that  on  the  thirtieth  day  of  July  he  had  offered  to  sell 
the  note  at  a  heavy  discount,  and  that  he  had  not  seen  defend- 
ant, nor  learned  of  his  proposed  defense,  until  about  the  6th 
of  August.  The  objection  to  this  evidence  is,  that  it  was 
offered  for  the  purpose  of  impeaching  the  defendant's  own 
witness,  George  W.  Updike,  and  therefore  it  was  incompetent. 
While  we  fully  recognize  the  principle  of  law  contended  for  by 
plaintiff"  in  error,  that  a  person  may  not  impeach  the  char- 
acter of  his  own  witness,  and  that  having  called  him  was 
equivalent  to  a  recommendation  that  he  was  entitled  to  belief, 
which  could  not  be  contradicted,  yet  we  do  not  apprehend 
that  the  testimony  offered  by  defendant  would  fall  under  this 
rule.  The  rule  will  not  prevent  a  person  from  proving  the 
fact  to  be  different  from  that  which  is  stated  by  his  own  wit- 
ness. The  witness  may  be  mistaken,  may  be  misinformed, 
or  he  may  have  misled  the  party  calling  him.  In  either  event, 
the  party  so  calling  him  would  not  be  prevented  from  show- 
ing the  exact  facts  as  they  occurred,  and  this  is  not  considere<l 
an  impeachment  of  his  witness. 

It  is  contended  that  these  facts,  if  true,  have  no  significance 
whatever,  and  were  improperly  admitted  in  evidence.  While 
it  is  no  doubt  true  that  there  is  nothing  very  convincing  in  the 
evidence  introduced,  yet  it  was  competent  as  a  circumstance 
tending  to  show  the  want  of  good  faith  in  the  purchase  of  the 
note.  If,  immediately  after  the  alleged  purchase,  and  before 
plaintiff'  in  error  had  an  opportunity  to  see  defendant,  or  had 
any  knowledge  as  to  what  his  purpose  was,  they  went  upon 
the  market  and  sought  to  sell  the  note  at  a  heavy  discount,  it 
would  be  competent  to  show  that  fact  as  tending  to  throw  some 
light  upon  their  alleged  bona  fides.  While  it  is  true  that  the 
evidence  was  not  of  as  high  a  quality  perhaps  as  might  be 
desired,  yet  it  would  have  some  tendency  to  throw  light  upon 
the  conduct  of  the  parties,  and  for  that  purpose  would  be  com- 
petent for  the  consideration  of  the  jury,  and  to  be  given  such 
weight,  and  only  such,  as  they  might  deem  it  entitled  to. 

It  was  contended  and  urged  by  defendant  in  error,  on  the 
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trial,  that  the  note  referred  to  was  a  final  renewal  of  a  long 
series  of  notes  which  had  been  executed  to  tlie  bankof  Updiko 
-and  Titus,  and  while  upon  the  witness-stand  he  exhibited 
what  he  claimed  to  be  the  notes  which  had  formerly  been 
executed  to  that  bank,  and  of  which  the  note  in  question  was 
A  renewal.  These  ran  from  exhibit  C  to  exhibit  Z,  and 
showed  a  large  increase  over  the  original  note,  notwithstand- 
ing indorsements  aggregating  a  large  amount  upon  the  notes  re- 
ferred to.  They  were  presented  by  him,  and  identified  and 
introduced  in  evidence.  Not  having  the  note  involved  in  this 
suit,  nor  a  copy  of  it,  before  us,  and  having  no  proof  as  to  tlie 
amount  for  which  it  calls,  we,  of  course,  cannot  enter  upon  an 
examination  of  this  question.  The  various  notes  were  pny- 
able  to  Updike  and  Titus,  and  it  was  for  the  jury  to  say,  after 
hearing  all  the  evidence,  whether  or  not  the  note  in  question 
was  a  renewal  of  the  indebtedness  represented  by  them  in  the 
order  of  their  dates. 

It  is  insisted  that  as  section  13  of  the  Civil  Code  permits  an 
action  to  be  instituted  upon  a  statute  for  a  penalty  or  forfeit- 
ure only  within  one  year  from  the  time  the  cause  of  action 
accrued,  the  court  erred  in  permitting  defendant  to  show  the 
alleged  payments  upon  a  claim  to  Updike  and  Titus  more 
than  one  year  prior  to  the  commencement  of  the  action.  This 
was  not  an  attempt  on  the  part  of  defendant  to  enforce  a 
istatute  penalty  nor  a  forfeiture,  but  was  for  the  jjurpose  of 
showing  that  the  indebtedness,  which  was  the  basis  of  plain- 
tiffs' action,  had  been  paid,  and  that  therefore  they  were  not 
entitled  to  the  possession  of  the  property  described  in  the 
mortgage.  Had  the  action  been  instituted  by  Updike  and 
Titus,  there  can  be  no  doubt  but  that  it  would  have  been 
entirely  competent  for  the  defendant  to  introduce,  —  1.  The 
proof  of  the  usury,  and  2.  The  evidence  that  he  had  en- 
tirely paid  the  debt,  and  that  there  was  nothing  due.  Now, 
if  the  transfer  to  Blackwell  &  Co.  were  not  in  good  faith  and 
for  value,  or  if  they  purchased  with  notice  of  the  rights  of  de- 
fendant, then  the  evidence  would  be  competent  for  the  same 
purpose  as  against  plaintiffs  in  error.  In  this  the  court  did 
not  err. 

Some  objection  is  made  to  the  ruling  of  the  court  upon  the 
question  of  damages,  but  as  the  jury  returned  a  verdict  for  $5, 
and  as  $4.99  of  that  sum  was  remitted,  it  is  not  deemed  neces- 
eary  to  examine  this  question. 

The  next  contention  is,  that  the  verdict  of  the  jury  is  not 
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sustained  by  sufficient  evidence;  that  there  was  not  sufficient 
proof  to  establish  the  fact  that  the  plaintiffs  were  not  pur- 
chasers of  the  note  and  mortgage  referred  to  in  good  fatth  and 
for  value,  and  that  the  verdict  should  have  been  in  their  fa- 
vor. It  is  conceded  that  the  usury  having  been  shown,  which 
is  perhaps  not  denied,  the  burden  of  proving  the  good  faith  of 
the  transaction  is  upon  the  party  relying  upon  the  fact  of  the 
purchase  without  notice  of  the  usury:  Darst  v.  Baclcvs,  IS 
Neb.  231.  While  it  is  true  that  the  evidence  submitted  to  the 
jury  may  leave  the  question  of  the  bona  fides  of  plaintiffs  in 
doubt,  yet  we  apprehend  that  there  is  no  doubt  but  that  the 
note  and  the  whole  transaction  were  tainted  with  usury  of 
rather  a  rapacious  character.  The  proof  shows  that  perhaps 
a  short  time  before  the  maturity  of  the  note  the  firm  of  Up- 
dike and  Titus  claim  to  have  transferred  the  note  to  Blackwell 
&  Co.  Edmund  Updike,  of  the  firm  of  Updike  and  Titus,  was 
a  brother  of  George  W.  Updike,  of  the  firm  of  Blackwell  &  Co. 

It  is  said  by  some  of  the  witnesses  on  the  part  of  plaintiff" 
that  the  note  was  purchased  as  an  investment,  while  it  is  said 
by  others  that  Updike  and  Titus  were  indebted  to  Blackwell 
&  Co.  in  a  large  amount,  and  that  they  desired  the  payment 
of  the  money,  which  could  not  be  made  without  embarrass- 
ment to  Updike  and  Titus,  and  upon  their  request  Blackwell 
&  Co.  accepted  a  part  of  the  demand  in  promissory  notes;  so 
that  it  may  be  doubted  whether  or  not  the  purchase  of  the 
note  was  a  voluntary  investment  by  Blackwell  &  Co.,  or 
whether  they  were  not  taken  as  the  best  means  of  collecting 
a  pre-existing  debt.  Blackwell  &  Co.  were  familiar  with  the 
methods  of  Updike  and  Titus  in  the  transaction  of  their  busi- 
ness and  as  to  the  rate  of  interest  charged. 

The  testimony  introduced  by  plaintiffs  in  error  is  not  entirely 
consistent  with  good  faith  on  their  part,  and  we  cannot  see 
that  the  verdict  is  so  clearly  against  the  weight  of  evidence 
as  to  require  that  it  be  set  aside,  the  burden  being  upon  plain- 
tiffs. 

Finding  no  error  in  the  proceedings,  the  judgment  of  the 
district  court  must  be  affirmed,  which  is  done. 

UsDBT.  —  To  charge  one  with  usury,  he  must  have  known  of  and  been  a 
party  to  the  intent  to  violate  the  law:  Jackson  v.  Travis,  42  Minn.  438.  A 
transaction  by  which  a  grossly  usurious  note  was  transferred  to  a  third  party, 
as  alleged,  before  due,  for  a  valuable  consideration,  but  in  which  neither  the 
purchaser  nor  seller  can  state  what  had  been  paid  or  the  manner  of  paying 
the  same,  fails  to  establish  a  bonajide  purchase:  Lincoln  Nat.  Bank  v.  Dam, 
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25  Neb.  377.  The  fact  that  a  mortgage  void  for  usury  has  been  foreclosed 
where  the  purchaser  at  the  sale  had  notice  of  the  usury,  does  not  prevent  tb* 
mortgagor  from  avoiding  the  sale  and  mortgage:  Scott  r.  Austin,  36  Mian. 
460. 

UsDBT  —  Bdbden  of  PfiOOr.  —  Where  usury  in  the  original  transaction 
for  which  negotiable  promissory  notes  were  given  is  shown,  the  party  who 
claims  to  have  purchased  the  notes  before  maturity  must  assume  the  burden 
of  showing  that  be  is  a  bona  fide  purchaser  before  maturity  without  notice: 
Knox  ▼.  WiOiami,  24  Neb.  630;  8  Am.  St  Rep.  220;  Liiieoln  NaL  Bank  t. 
Davis,  25  Neb.  376. 

Witnesses  —  Impkachment.  —  While  a  party  cannot  impeach  his  own  wit- 
ness, he  is  not  precluded  from  showing  the  truth  of  any  particular  by  any 
other  competent  testimony:  Omaha  etc  Rtf.  Co.  r.  Tabor,  13  CoL  41;  16 
Am.  St  Rep.  186^  and  note. 


Earlb  V.  Earle. 

[27  Nkbraska,  277.] 
JUBISDICTTOir.  —  OOTTKTS  OF  CoMMON-LAW  AND  EqDITT  JURISDICTION  are  not 

necessarily  limited  to  the  provisions  of  the  state  statute  in  matters  of 
jurisdiction,  and  may  render  such  decrees  in  equity  cases  as  the  nature 
of  the  case  requires. 
HnsBAND  AND  WiFB.  — Separatb  Suit  FOR  Alihont  and  support  may  be 
maintained  by  the  wife  in  equity,  independent  of  a  suit  for  divorce. 

Eatabrook  and  Irvingj  and  A.  Steere,  Jr.,  for  the  plaintiff  in 
error. 

Savage,  Morris,  and  Davis,  for  the  defendant  in  error. 

Reese,  C.  J.  This  action  was  instituted  in  the  district 
court  of  Douglas  County,  by  the  wife  against  the  husband,  for 
maintenance  and  support,  but  without  a  prayer  for  divorce. 
It  was  alleged  in  the  petition,  substantially,  that  plaintiff  and 
defendant  were  married  on  the  fifteenth  day  of  May,  1871; 
that  the  issue  of  the  said  marriage  was  one  child,  born  in 
July,  1879;  that  on  or  about  the  first  day  of  January  of  that 
yt  ar,  defendant  sent  plaintiff  away  from  him,  and  has  ever 
since  refused  to  permit  her  to  return,  contributing  to  her  sup- 
port and  maintenance  separate  and  apart  from  himself;  that 
in  the  month  of  August,  1885,  defendant  ceased  and  refused  to 
further  provide  for  the  support  of  plaintiff  and  their  said  child, 
and  at  no  time  since  that  date  has  he  contributed  or  offered  to 
contribute  in  any  way  to  their  support  or  maintenance;  that 
plaintiff  was  entirely  without  means  to  support  herself  and 
child  during  the  pendency  of  the  suit;  that  she  was  also  with- 
out means  to  carry  it  on;  that  her  daughter,  the  child  afore- 
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said,  now  seven  years  of  age,  was  wholly  dependent  upon  her 
(the  plaintiff)  for  support,  maintenance,  care,  and  education; 
that  defendant  was  an  officer  in  the  United  States  army,  com- 
missioned as  first  lieutenant,  and  receiving  a  salary  of  $120 
per  month. 

The  prayer  of  the  petition  was,  that  defendant  be  required  to 
pay  plaintiflfa  reasonable  sum  for  her  maintenance  and  sup- 
port during  the  pendency  of  the  suit,  and  such  further  sum 
as  would  enable  her  to  carry  on  the  action,  and  that  on  a  final 
hearing  she  be  decreed  reasonable  alimony  out  of  the  property 
and  income  of  defendant,  together  with  the  costs,  etc.,  with 
prayer  for  general  relief. 

To  the  petition  defendant  interposed  a  demurrer,  upon  two 
grounds:  1.  That  the  court  had  no  jurisdiction  of  the  subject 
of  the  action;  and  2.  That  the  petition  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

This  demurrer  was  sustained  by  the  district  court,  to  which 
plaintiff  excepted,  and  upon  her  refusing  to  amend  or  further 
plead,  the  cause  was  dismissed. 

The  case  is  presented  to  this  court  by  proceedings  in  error, 
the  error  assigned  being  that  the  court  erred  in  sustaining  the 
demurrer. 

The  question  presented  is,  whether  or  not  an  action  for 
maintenance  and  support  can  be  maintained  in  this  state 
when  not  coupled  with  a  petition  for  a  divorce,  either  from  the 
bonds  of  matrimony  or  from  bed  and  board. 

Upon  this  question  the  statutes  of  this  state  are  substantially 
silent.  The  nearest  approach  to  authorizing  an  action  of  this 
kind  is  found  at  section  40  of  chapter  25,  Compiled  Statutes, 
entitled  Divorce  and  Alimony.  The  chapter  provides  for  di- 
vorce of  two  kinds,  to  wit,  of  divorce  from  the  bonds  of  matri- 
mony and  from  bed  and  board. 

Section  40,  in  treating  of  an  action  for  a  divorce  from  bed  and 
board,  provides  that  "in  case  of  an  application  for  a  divorce 
from  bed  and  board,  although  a  decree  for  such  divorce  be  not 
made,  the  court  may  make  such  order  or  decree  for  the  sup- 
port and  maintenance  of  the  wife  and  children,  or  any  of  them, 
by  the  husband,  or  out  of  his  property,  as  the  nature  of  the 
case  may  render  suitable  and  proper."  While  it  appears  that 
an  order  of  the  kind  sought  in  this  case  cannot  perhaps  be 
made  except  in  an  action  for  a  divorce  from  bed  and  board, 
yet  it  is  specially  provided  that  the  authority  of  the  court  to 
make  an  order  for  the  maintenance  of  the  wife  or  children,  or 
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either  of  them,  by  the  husband  shall  not  depend  upon  a  decree 
of  divorce  from  bed  and  board  having  been  rendered,  but  that 
such  order  may  be  made  without  reference  thereto.  By  this 
section  the  court  is  given  the  authority  and  jurisdiction  to 
render  a  decree  of  the  kind  sought  by  the  plaintiff,  but  it  is 
contended  that  such  order  can  only  be  made  in  an  action  for 
a  divorce  of  the  kind  named. 

Assuming  that  this  section  does  not  give  the  court  the  au- 
thority to  make  the  order  claimed  by  plaintiff,  but  of  which 
there  may  be  some  doubt,  it  then  becomes  necessary  to  inquire 
whether  a  court  of  equity  would  have  the  jurisdiction  inde- 
pendent of  any  statutory  provision  upon  the  subject. 

We  apprehend  that  courts  of  common-law  and  equity  juris- 
diction are  not  necessarily  limited  to  the  provisions  of  the 
statutes  in  matters  of  jurisdiction,  and  might  perhaps  render 
such  decrees  in  equity  causes  as  the  nature  of  the  case  would 
require,  assuming  that  the  plaintiff  showed  that  she  was  enti- 
tled to  equitable  relief. 

This  question  has  been  before  the  courts  of  some  of  the 
states,  and  it  seems  that  a  majority  have  decided  that  courts 
of  equity  would  not  have  jurisdiction  to  enter  a  decree  of  the 
kind  prayed  for,  while  others  have  held  that  such  jurisdiction 
did  exist. 

It  is  a  well-established  rule  of  law  that  it  is  the  duty  of  the 
liusband  to  provide  his  family  with  support  and  means  of  liv- 
ing,—  the  style  of  support,  requisite  lodging,  food,  clothing, 
etc.,  to  be  such  as  fit  his  means,  position,  and  station  in  life; 
and  for  this  purpose  the  wife  has  generally  the  right  to  use  his 
credit  for  the  purchase  of  necessaries.  At  common  law,  where 
the  husband  heedlessly  and  wantonly  and  from  improper  mo- 
tives refused  a  wife  the  necessary  comforts  of  life,  and  refused 
to  provide  for  her,  a  criminal  prosecution  with  recognizance 
was  sometimes  resorted  to,  for  the  purpose  of  compelling  a 
competent  husband  to  support  his  family:  Schouler  on  Hus- 
band and  Wife,  sec.  66.  It  is  the  common  expression  of  all 
writers,  found  in  the  text-books,  that  there  is  no  wrong  without 
some  remedy.  Now,  if  the  allegations  of  the  petition  are  true, 
which  the  demurrer  admits,  there  is  evidently  a  wrong.  The 
question  is,  whether  or  not  the  plaintiff  shall  be  compelled  to 
resort  to  a  proceeding  for  a  divorce,  which  she  does  not  desire 
to  do,  and  which  probably  she  is  unwilling  to  do,  from  consci- 
entious convictions,  or,  in  failing  to  do  so,  shall  be  deprived  of 
that  support  which  her  husband  is  bound  to  give  her.     The 
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authority  or  jurisdiction  to  grant  divorces  was  exercised  in 
England  by  the  ecclesiastical  courts,  which  have  never  existed 
in  this  country,  and  therefore  no  court  has  such  jurisdiction 
here  except  by  statute.  But  the  authority  to  grant  alimony 
grows  out  of  the  equity  powers  of  the  court. 

While  the  statute-books  of  this  and  other  states  amply  pro- 
vide for  the  granting  of  divorces  in  meritorious  cases,  yet  we 
do  not  apprehend  that  it  is  the  purpose  of  the  law  to  compel 
a  wife,  when  the  aggrieved  party,  to  resort  to  this  proceeding, 
and  thus  liberate  her  husband  from  all  obligations  to  her,  in 
order  that  the  rights  which  the  law  gives  her,  by  reason  of  her 
marital  relations  with  her  husband,  may  be  enforced.  Such 
a  conclusion  would  not  generally  strike  the  conscience  of  a 
court  of  equity  as  being  entirely  equitable. 

In  Butler  v.  Butler,  4  Litt.  202,  the  court  says:  "It  is  clear 
that  strong  moral  obligations  must  lie  on  any  husband  who 
has  abandoned  his  wife  to  support  her.  The  marriage  con- 
tract, and  every  principle,  binds  him  to  this.  If  he  fails  to  do 
it,  it  is  a  wrong  acknowledged  by  common  law,  though  the 
law  knows  no  remedy,  because  the  wife  cannot  sue  the  hus- 
band; but  in  equity  the  wife  can  sue  the  husband,  and  it  is 
the  province  of  the  court  of  equity  to  aflFord  the  remedy  where 
conscience  and  law  acknowledge  a  right,  but  know  no  remedy. 
Why,  then,  should  the  chancellor  shrink  at  this  case,  and  refuse 
a  remedy?" 

In  Galland  v.  Galland,  38  Cal.  265,  this  rule  was  followed, 
but  by  a  divided  court.  From  the  syllabus  in  that  case  we 
quote  the  following:  — 

"  Provisions  for  alimony  made  in  the  statutes  concerning 
divorces  are  not  intended  to  be  a  prohibition  to  the  granting 
of  alimony  in  other  cases.  The  power  to  decree  alimony  falls 
within  the  general  powers  of  a  court  of  equity,  and  exists  in- 
dependent of  a  statutory  authority,  and  in  the  exercise  of  this 
original  and  inherent  power  a  court  of  equity  will  in  a  proper 
case  decree  alimony  to  the  wife  in  an  action  which  has  no 
reference  to  a  divorce  or  separation." 

In  Garland  v.  Garland,  50  Miss,  694,  in  which  there  is  a 
pretty  general  review  of  the  cases,  the  court  says:  "Courts  of 
equity  in  America  should  always  interpose  to  redress  wrongs 
when  the  complainant  is  without  fair  and  adequate  and  com- 
plete remedy  at  law.  Here  there  is  no  such  process  as  suppli- 
eavit,  nor  a  distinct  proceeding  for  the  restitution  of  the  conjugal 
relation.     If  a  wife  is   abandoned  by  her  husband,  without 
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means  of  support,  a  bill  in  equity  will  lie  to  compel  the  hus- 
band to  support  the  wife,  without  asking  for  a  decree  of  divorce." 
See  also  Almond  v.  Almond,  4  Rand.  662;  15  Am.  Dec.  781; 
Purcell  V.  Purcell,  4  Hen.  &  M.  506;  Jelineau  v.  Jelineau,  2 
Desaus.  Eq.  45;  Prince  v.  Prince,  1  Rich.  Eq.  282;  Graves  v. 
Graves,  36  Iowa,  310;  14  Am.  Rep.  525;  2  Bishop  on  Marriage 
and  Divorce,  sees.  354  et  seq.;  Olovery.  Glover,  16  Ala.  440; 
Wray  v.  Wray,  33  Ala.  187. 

The  cases  cited  in  defendant's  brief  show  that  the  states  of 
Indiana,  New  Hampshire,  Missouri,  New  York,  Massachusetts, 
New  Jersey,  Michigan,  and  Louisiana  have  held  to  the  oppo> 
site  doctrine. 

There  being  this  conflict  in  the  decisions  of  the  courts,  it 
becomes  the  duty  of  this  court  to  decide  the  case  upon  what 
may  be  deemed  the  soundest  principles,  and  those  most  in 
consonance  with  the  spirit  of  the  present  civilization  and  of 
our  law.  As  we  have  already  said,  in  substance,  there  is  not 
much  to  commend  an  alleged  principle  of  equity  which  would 
hold  that  the  wife,  with  her  family  of  one  or  more  children  to 
support,  must  be  driven  to  going  into  court  for  a  divorce  when 
such  a  proceeding  is  abhorrent  to  her,  or  in  case  of  her  refusal 
so  to  do,  being  compelled  to  submit  to  a  deprivation  of  the 
rights  which  equity  and  humanity  clearly  give  her;  that  in 
order  to  obtain  that  to  which  she  is  clearly  entitled,  she  must 
institute  her  action  for  a  divorce,  make  her  grievances  public, 
which  she  would  otherwise  prefer  to  keep  to  herself,  and  finally 
liberate  a  husband  from  an  obligation  of  which  he  is  already 
tired,  but  from  which  he  is  not  entitled  to  be  relieved.  It 
seems  to  us  that  a  declaration  of  such  a  doctrine  as  the  law  of 
the  land  would  place  it  within  the  power  of  every  man  who, 
unrestrained  by  conscience,  seeks  to  be  freed  from  his  obliga- 
tions to  his  wife  and  family,  by  withholding  the  necessary 
comforts  and  support  due  them,  to  compel  her  to  do  that  for 
him  which  the  law  would  not  do  upon  his  own  application. 
This,  it  seems  to  us,  must  have  been  the  view  of  the  legisla- 
ture in  the  enactment  of  the  law  of  divorce  and  alimony, 
which  we  have  hereinbefore  copied.  But  however  that  may 
be,  we  are  of  the  opinion  that  courts  of  equity  should  have, 
and  do  have,  the  jurisdiction  to  grant  relief  in  cases  of  this 
kind  without  reference  to  the  statutes  of  the  state,  but  by  and 
through  the  jurisdiction  growing  out  of  the  general  equity 
powers  of  the  court. 
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The  judgment  of  the  district  court  is  reversed,  the  demurrer 
overruled,  and  the  cause  remanded  for  further  proceedings. 


Equity  —  Alimony  without  Divorce.  —  Courts  of  equity  have  jurisdic- 
tion to  grant  alimony  without  divorce:  Note  to  Methvin  v.  Mdlivin,  60  Am> 
Deo.  666;  Johnson  ▼.  Johnson,  125  IlL  510. 


Avery  v.  Baker. 

[27  Nebraska,  888.] 
Injunction  to  Restrain  Sale  of  Church  Property — Parties.  —  Where 
a  church  building  has  been  erected  by  voluntary  contributions  mad& 
under  agreement  that  the  building  is  to  be  used  for  certain  specified 
purposes,  a  contributor  may  enjoin  a  sale  of  the  property,  where  no  suf- 
ficient reason  is  shown  for  the  attempted  sale  and  its  eflFect  would  be  U> 
divert  the  funds  from  the  use  intended.  It  is  not  necessary  for  all  of 
the  contributors  to  join  in  the  suit  to  restrain  such  sale. 

Appeal  from  a  judgment  sustaining  a  demurrer  to  plain- 
tiff's petition. 

H.  C.  Brome,  for  the  appellants. 

Wigton  and  Whitham,  for  the  appellees. 

Maxwell,  J.  The  demurrer  is  upon  two  grounds:  1.  That 
there  is  a  defect  of  parties  plaintiff;  and  2.  That  the  petition 
does  not  state  a  cause  of  action.  The  action  is  brought  pri- 
marily to  restrain  the  defendants,  in  behalf  of  certain  con- 
tributors to  the  erection  of  the  church  edifice,  in  which  case,, 
while  it  is  proper  to  bring  all  who  have  contributed  to  that 
])urpose  before  the  court  to  prevent  a  multiplicity  of  suits,  yet 
in  a  case  like  that  set  forth  in  the  petition,  a  person  who,  in. 
pursuance  of  an  agreement  set  forth  in  the  subscription  list, 
has  furnished  funds  to  aid  in  the  construction  of  a  building 
for  a  public  purpose,  and  which  funds  have  been  applied  to 
that  purpose,  has  a  right  to  insist  that  such  building  shall 
not,  without  good  cause,  be  converted  to  other  uses;  and  he 
may  maintain  an  action,  either  in  his  own  name  or  on  behalf 
of  all  the  subscribers,  to  prevent  a  violation  of  the  contract. 
In  such  case,  all  the  parties  in  interest  are  not  required  to- 
join  as  plaintiffs.  Where  one  of  the  primary  objects  of  the 
suit  is  to  quiet  title,  it  is  necessary  that  all  parties  in  interest 
be  made  parties  either  as  plaintiffs  or  defendants,  unless  they 
are  so  numerous  that  it  is  impracticable  to  bring  them  all 
before  the  court.     This  is  not  the  case  here,  and  it  is  prob- 
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able  that  the  plaintifis  cannot  maintain  an  action  to  quit  t 
title.  There  is  a  defect  of  parties  defendant,  however,  as  th«» 
trustees  should  have  been  joined;  but  that  objection  .is  not 
raised  by  the  demurrer.  If  the  allegations  of  the  petition 
are  true,  the  plaintiffs  were  residents  of  the  village  of  Battle 
Creek,  and  there  being  no  church  of  the  Protestant  faith  in 
that  village  or  vicinity,  they  contributed  to  the  erection  of 
the  building  in  question.  It  was  "further  understood  and 
.agreed  that  said  church  building  so  to  be  erected  was  to  be 
for  the  use  and  religious  benefit  of  the  residents  of  said  vil- 
lage, and  should  always  continue  to  be  so,  to  be  used  for 
church  purposes." 

"It  was  further  understood  that  the  residents  of  Battle  Creek 
were  to  have  the  privilege  of  using  said  building  for  the  pur- 
pose of  having  lectures  and  concerts  of  a  religious  nature  held 
therein,"  etc.;  that  a  church  edifice  was  erected  and  used 
for  the  purpose  for  which  it  was  built  for  two  years,  when  it 
was  attempted  to  be  sold  to  the  defendants,  and  no  building 
to  be  erected  in  its  place  or  within  eight  miles  of  Battle  Creek. 
These  facts,  on  their  face,  would  seem  to  entitle  the  plaintiffs 
to  relief.  If  the  allegations  of  the  petition  are  true,  the  money 
contributed  by  the  plaintiffs  was  paid  in  pursuance  of  a  spe- 
cific agreement  that  it  was  to  be  applied  in  the  erection  of  the 
building  in  question.  Such  a  building  in  a  small  village  like 
Battle  Creek  no  doubt  enhanced  the  value  of  every  piece  of 
property  in  the  village,  and  thus,  aside  from  its  use  for  the 
Baptist  society,  lectures,  concerts,  etc.,  was  a  direct  benefit  to 
the  property  owners.  A  church  organization,  like  any  other, 
must  act  in  good  faith  with  those  contributing  to  the  erection 
of  an  edifice  for  its  use.  A  church  edifice  is  the  result,  ordi« 
narily,  of  many  voluntary  subscriptions.  It  would  be  the 
property  of  those  who  contributed  to  its  erection,  but  for  the 
fact  that  it  was  made  as  a  donation  to  a  particular  society. 
The  donation,  however,  is  for  a  particular  purpose,  —  the  erec- 
tion of  a  church  edifice.  The  money  so  contributed  cannot  be 
diverted  and  applied  to  another  use  without  the  donors'  con- 
sent,—  as  the  erection  of  a  building  for  a  college,  however 
much  the  latter  might  be  needed.  If  good  faith  requires  the 
application  of  the  money  to  the  uses  for  which  it  was  designed, 
the  same  rule  would  seem  to  apply  after  the  building  was 
erected.  If  without  adequate  cause  a  religious  society  may 
sell  a  church  building  erected  by  voluntary  contributors  for 
that  purpose,  to  carry  on  the  mercantile  or  other  business 

▲m.  ST.  Rsr..  Vou  XX  —  43 


674  State  v.  Clevenger  [Nebraska, 

therein,  and  the  persons  who  furnished  the  funds  to  erect  the 
building  be  without  remedy,  the  power  would  be  liable  to 
great  abuse.  But  no  society  possesses  such  power.  Justice 
and  right  between  individuals  lie  at  the  foundation  of  Iho 
Christian  religion,  and  this  rule  is  as  binding  upon  the  various 
religious  organizations  as  upon  individuals.  No  sufficient 
cause  being  shown  for  the  attempted  sale  of  the  building  \<\ 
question,  the  plaintiffs  had  a  right,  so  far  as  appears,  to  enjoin 
the  sale  and  transfer  to  the  defendant. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded,  with  leave  to  answer,  and  for  further  pro- 
ceedings.   

Religious  Societies.  —  Wliere  property  is  held  by  a  religions  society  in 
trust  for  its  members,  none  of  the  members,  although  a  majority  so  desire, 
can  divert  the  church  property  to  a  different  use  from  that  for  which  it  was 
purchased:  Baker  v.  Dticker,  79  Cal.  365.  Compare  Boshi'a  Appeal,  69  Pa. 
St.  462;  8  Am.  Rep.  275,  and  note.  And  an  injunction  will  lie  at  the  instauco 
of  the  minority  of  the  church  members  to  restrain  an  unlawful  diversion  of 
church  property  on  the  part  of  the  majority:  Hale  v.  Everett,  53  N.  H.  9;  16 
Am.  Rep.  82. 


State  v.  Clevenger. 

[27  Nebraska.,  422.] 
Nkw  Coxtntim  —  Jurisdiction  or  Officers  or  Old  County  over  New 
County.  — Where  a  new  county  is  organized  out  of  the  territory  of  an 
old  county,  the  jurisdiction  and  duties  of  the  ofScers  of  the  latter  over 
the  territory  included  in  the  former  cease;  and  the  treasurer  of  the  old 
county  cannot  be  compelled  by  mandamus  to  collect  unpaid  taxes  from 
the  new  county  which  were  levied  prior  to  the  division.  In  such  case, 
where  one  of  the  counties  is  not  a  party  to  the  action,  it  cannot  be  de- 
cided who  is  entitled  to  such  taxes. 

M.  B.  Malloy,  pro  se. 

W.  F.  Clevenger,  pro  se, 

Reese,  C.  J.  This  is  an  original  application  for  a  man- 
damus to  defendant,  who  is  the  county  treasurer  of  Brown 
County,  to  require  him  to  collect  from  the  tax-payers  of  what 
is  now  Rock  County  the  unpaid  taxes  for  the  years  1884, 
1885,  1886,  1887,  and  1888,  levied  while  the  territory  whicii 
now  comprises  Rock  County  constituted  a  part  of  Brown 
County,  which  said  taxes  were  levied  by  the  taxing  officers  of 
Brown  County. 

It  appears  from  the  relation  and  stipulation  of  the  parties 
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that  Brown  County  was  duly  organized  on  the  twenty-tliird 
day  of  July,  1883,  consisting  of  the  territory  now  included  in 
Brown  and  Rock  counties;  that  the  county  boundaries  con- 
tinued as  then  established  until  the  first  day  of  January, 
1889,  when,  by  virtue  of  the  elections  held  prior  to  that  date, 
the  new  county  of  Rock  was  duly  organized,  and  its  pernja- 
nent  officers  assumed  charge  of  the  county  government;  that 
■during  the  years  1884  to  1888,  inclusive,  the  taxing  officers  of 
Brown  County  levied  the  usual  taxes  on  the  property  within 
the  county  boundaries,  a  part  of  which  remains  unpaid,  and 
upon  which  the  county  of  Brown  issued  its  warrants  to  the 
■extent  of  eighty-five  per  cent  of  the  levy. 

Practically  two  questions  are  presented,  which  are:  1.  Is 
Brown  County  entitled  to  these  unpaid  taxes?  and  2.  If  so,  is 
it  the  duty  of  the  treasurer  of  said  county  to  make  the  collec- 
tions? 

The  latter  question  would  doubtless  have  to  be  answered  in 
the  negative,  whatever  might  be  the  conclusion  as  to  the  first, 
as  the  duties  and  jurisdiction  of  the  county  treasurer  would 
be  limited  to  the  territorial  boundaries  of  his  own  county. 

Since  Rock  County  is  not  made  a  party  to  this  action,  no 
order  or  judgment  can  be  rendered  which  would  be  binding 
upon  it,  and  therefore  the  question  as  to  who  is  entitled  to  tho 
revenues,  as  between  the  two  counties,  cannot  be  decided. 

In  the  stipulation  filed  we  observe  that  it  is  agreed  that  the 
taxes  in  question  are  "due  Brown  County,"  and  this  sugges- 
tion is  of  frequent  occurrence  throughout  the  stipulation.  For 
€xample,  in  the  tenth  paragraph  of  this  paper,  after  showing 
the  assessment  and  levy,  it  is  said  that  "  the  greater  part  (of 
the  taxes)  has  l)een  delinquent  and  unpaid,  and  is  due  Brown 
County;  that  the  respondent  refuses  to  collect  said  taxes  from 
the  citizens  of  Rock  County,  or  to  make  an  eflbrt  to  collect 
the  personal  taxes  from  them,  for  the  aforesaid  years,  that  are 
due  Brown  County,"  etc.  While  we  presume  that  nothing  is 
claimed  by  this  phraseology,  and  that  it  is  used  to  convey  the 
idea  that  the  taxes  were  levied  by  the  oflBcers  of  Browti 
County  prior  to  the  division,  yet  should  we  conclude  that  it 
was  the  purpose  to  agree  that  the  taxes  were  due  Brown 
County,  that  could  make  no  diflerence,  as  the  question  as  to 
whom  the  taxes  are  due  is  one  of  law  resulting  from  the  ex- 
isting facts,  and  not  one  of  fact  to  be  proven  or  otherwise  estab- 
lished. The  question  presented,  while  new  in  its  application 
to  this  case,  is  not  new  in  principle  in  many  of  its  aspects.  In 
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Fremont  etc.  R.  R.  Co.  v.  Brown  Co.,  18  Neb.  516,  and  in 
Morse  v.  Hitchcock  Co.,  19  Neb.  566,  questions  somewhat  sim- 
ilar to  these  in  point  of  fact  were  presented,  and  it  was  decided, 
as  it  must  be  in  this  case,  that  upon  the  organization  of  a  new 
county  the  jurisdiction  and  duties  of  the  officers  of  the  old 
county  over  the  territory  included  in  the  new  cease,  and  the 
administration  of  the  affairs  of  the  new  county  should  be  con- 
ducted only  by  its  own  officers.  But  there  appears  to  be  a 
distinction  made  by  our  statutes  between  new  counties  formed 
out  of  unorganized  territory  and  those  created  by  the  division 
of  a  county  already  organized.  The  law  governing  new  coun- 
ties of  the  former  class  is  fully  reviewed  by  Judge  Maxwell  in 
Fremont  etc.  R.  R.  Co.  v.  Brown  Co.,  18  Neb.  516,  and  need 
not  here  be  referred  to.  That  governing  those  of  the  former 
class  is  to  be  found  in  sections  10  to  18,  inclusive,  of  the  same 
chapter  (18)  of  the  Compiled  Statutes.  Section  16  provides 
for  a  division  of  property,  personal  and  real,  choses  in  action,^ 
debts,  liabilities,  etc.,  between  the  counties.  But  whether 
this  applies  to  uncollected  taxes  cannot  now  be  decided,  for 
the  reason  above  given,  that  the  necessary  parties  are  not 
before  the  court.  It  must  be  sufficient  now  to  say  that  there 
is  no  duty  devolving  upon  the  defendant  in  connection  with 
the  collection  of  the  taxes  referred  to,  and  therefore  the  writ 
cannot  issue. 

Judgment  accordingly. 

New  Cotjnties  —  T)ieir  Relation  and  That  of  theib  Officers  to  Old 
Counties.  —  Unless  a  limitation  exists  in  the  constitution  of  a  state,  the 
power  of  the  legislature  is  absolute,  by  general  or  special  statute,  to  provide 
for  a  change  of  the  boundaries,  the  division,  addition,  consolidation  of  exist- 
ing counties,  or  the  creation  and  organization  of  new  counties.  This  doctrine 
is  so  well  settled,  without  conflicting  authority,  that  it  may  be  well  said  to 
be  of  universal  and  unquestioned  application,  and  that  it  finds  its  reason  in 
the  essential  nature  of  counties  as  political  subdivisions  of  the  state,  and  as 
the  subject  creatures  of  its  sovereign  will:  Portwood  v.  Board  of  Stiperviiors, 
62  Miss.  523;  State  v.  Board  of  Commiasionera,  12  Kan.  426;  Commisaionera  of 
Dart  Co.  v.  Commisaionera  of  Currituck  Co.,  95  N.  C.  189;  Pulaski  Co.  v.  Countjf 
Judge,  37  Ark.  339;  Rurnaey  v.  People,  19  N.  Y.  41;  Opinion  of  the  Justices, 
6  Cush.  578. 

As  the  legislature  has  exclusive  power  to  provide  for  the  organization  of 
new  counties,  a  legislative  recognition  of  a  defective  and  even  fraudulent 
organization  will  make  it  valid:  State  v.  Board  of  Commiaaioiiera,  12  Kan. 
426.  But  when  the  organization  of  the  county  is  obtained  by  fraud,  a  quo  war- 
ranto will  lie  against  the  persons  assuming  to  act  as  officers  of  such  organiza- 
tion; which  may  be  declared  void:  State  v.  Vommissionera,  12  Kan.  441.  The 
legislature,  also,  has  power  to  entirely  abolish  a  county  organization:  StaU 
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T.  Hamilton,  40  Kan.  323.     Or  it  may  delegate  its  power*  to  organize  connt'e*: 
CommUnlonera  v.  Spitler,  13  Ind.  2.35. 

The  legislature  may  provide  that  the  inhabitants  of  the  new  county  nhall 
be  taxed  to  pay  a  proportionate  part  of  the  debts  of  the  county  from  which 
it  has  been  severed,  or  it  may  exonerate  them  from  such  debts:  Commissioners 
■<if  Dare  Co.  ▼.  Commissioners  of  Currituck  Co.,  95  N.  C.  189;  PoHtcood  v. 
Board  qf  Supervinors,  52  Miss.  523.  Where  the  legislature  has  created  a  new 
county  out  of  territory  formerly  belont^ing  to  other  counties,  and  to  oompen- 
sate  such  counties  for  the  loss  of  territory  occasioned  by  the  creation  of  tlie 
uew  county  has  added  territory  to  them  from  adjoining  counties,  it  is  com- 
petent for  the  legislature  to  provide  that  the  county  receiving  the  accession 
of  territory  shall  pay  an  equitable  proportion  of  the  indebtedness  of  the 
county  from  which  such  territory  has  been  taken:  Commissioners  v.  Atulilor,  1 
Ohio  St  323;  Pulaski  Co.  v.  County  Judge,  37  Ark.  339.  A  general  law  provid- 
iug  for  the  apportionment  of  debts  and  credits  in  all  cases  where  new  coudo 
ties  are  created  does  not  deprive  subsequent  legislatures  of  the  power  to 
provide  otherwise  as  to  counties  created  by  it:  Forest  Co.  v.  LangdnU  Co., 
76  Wis.  605. 

Where  part  of  a  connty  is  separated  from  it  by  annexation  to  another, 
or  by  the  creation  of  a  new  county,  the  remaining  part  of  the  county  retains 
all  its  property,  power,  rights,  duties,  and  privileges,  and  remains  subject 
to  all  its  obligations  and  duties,  unless  some  express  provision  to  the  contrary 
is  made  by  the  act  authorizing  the  separation  and  annexation  or  creation  of 
A  new  connty:  Laramie  Co.  v.  Albany  Co.,  92  U.  S.  307;  Toum  of  Depere  v. 
Town  qf  BeUevue,  31  Wis.  120;  11  Am.  Rep.  602.  Thus  when  a  new  county 
is  carved  out  of  the  territory  of  adjoining  counties,  the  legislature  has  sole 
power  to  determine  to  what  extent  the  residents  of  the  detached  portions 
«hall  bear  the  burden  of  the  indebtedness  of  the  counties  to  which  they 
formerly  belonged;  an<l  in  the  absence  of  legislative  provision,  the  new  county 
will  be  entirely  freed  from  the  indebtedness  of  the  counties  from  which  its 
territory  was  taken.  Therefore  provision  that  the  detached  portions  shall  be 
liable  for  their  jtro  rata  share  of  the  debts  of  the  county  from  which  they  were 
taken  does  not  subject  the  new  county  to  a  proportionate  liability  for  con- 
tingent liability  arising  out  of  a  breach  of  duty,  as  for  the  bad  state  of  repair 
of  a  bridge  within  the  original  territory  of  one  of  such  other  counties:  Atkexo  v. 
Hale  Co.,  5i  Ala.  639;  25  Am.  Rep.  730.  And  where,  by  statute,  part  of  the 
territory  of  one  county  is  taken  from  it  and  aimcxed  to  another,  and  no  pro- 
vision is  made  for  the  liability  of  the  county  acquiring  the  territory  for  any 
portion  of  the  indebtedness  of  the  county  losing  the  territory,  the  former 
-oannot  be  compelled  to  pay  any  part  of  the  indebtedness  for  which  the  ac- 
quired territory  was  bound  in  the  other  county  before  its  separation  there- 
from: Board  of  Supervisors  v.  Board  of  Supervisors,  5S  Miss.  619;  County 
Commissioners  v.  County  Commissioners,  1  Wyo.  137.  But  it  is  competent 
for  the  legislature  to  apportion  the  property  and  the  burden  of  indebted- 
ness between  the  old  and  the  new  counties,  as  it  may  deem  proper,  and  com- 
pel taxation  for  the  purpose  of  dbcharging  it:  Eagle  v.  Beard,  33  Ark.  497; 
Board  qf  Supervisors  v.  Board  qf  Supervisors,  62  Miss.  325;  EstablisJunent  qf 
New  Counties,  9  Col.  639;  Canova  v.  StaU,  18  Fla.  612.  When  a  new  county 
is  created  out  of  part  of  an  old  one,  the  old  county  takes  the  county  prop- 
■erty,  and  becomes  liable  for  the  whole  of  the  county  indebte<iness,  in  the  ab- 
sence of  legislative  provisioa  to  the  contrary:  Oilliam  Co.  ▼.  WaseoCo.,  14 Or. 
t25;  Beeves  Co.  v.  Pecos  Co.,  69  Tex.  177.  In  such  case,  the  old  county  may 
4m  compelled  to  pay  the  whole  of  the  state  levy  of  taJces  charged  upon  the 
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cotinty  at  tlie  time  that  the  division  took  place:   GilUam  Co.  v.  Wasco  Co.,  14 
Or.  525. 

The  legislature  may,  in  dividing  a  county,  relieve  the  personal  property  of 
the  detached  territory  from  all  liability  for  previous  debts  of  the  county^ 
while  continuing  the  liability  of  all  the  other  property:  Commissioners  of  Ot-^ 
tawa  Co.  v.  Nelson,  19  Kan.  234;  27  Am.  Rep.  101.  As  the  rule  for  the  ap- 
portionment of  the  debts  and  property  between  the  two  counties  upon  divisioi> 
belongs  exclusively  to  the  legislature,  and  not  to  the  courts,  it  follows  that 
when  the  legislature  has  determined  how  the  debts  and  property  shall  be- 
divided  and  apportioned,  the  courts  cannot  interfere:  Commissioners  of  Sedg- 
wick Co.  V.  Bunker,  16  Kan.  499.  An  action  at  law  will  lie,  however,  against 
the  new  county  in  favor  of  one  of  the  old  counties  from  which  it  was  taken, 
for  its  pro  rata  share  of  the  existing  debt  of  the  old  county,  as  ascertained 
and  certified  by  its  commissioners'  court,  as  provided  by  the  statute  creating 
the  new  county:  Chambers  Co.  v.  Lee  Co.,  55  Ala.  534. 

A  county,  by  receiving  territory  detached  by  statute  from  that  of  another 
county,  is  under  moral  obligation  to  pay  a  just  and  equitable  proportion  of 
the  latter's  debt  existing  at  the  time  of  the  enactment  of  the  statute;  and. 
when  the  act  segregating  the  territory  is  silent  as  to  such  payment,  the  legis- 
lature may  provide  for  enforcing  it  by  subsequent  statute:  Perry  Co.  v.  Con- 
way Co.,  52  Ark.  430.  While  the  legislature  may  enter  into  an  investigatioa 
to  ascertain  and  determine  the  ratable  proportion  of  existing  liability  to  be 
assumed  by  the  new  county,  it  is  also  within  its  power  to  remit  the  same  to 
the  appropriate  local  authorities  under  suitable  legislation:  Creation  of  New 
Counties,  9  Col.  624. 

If  a  statute  providing  for  the  organization  of  a  new  county,  and  that  the 
f :  actions  taken  from  the  old  county  to  form  the  new  shall  continue  liable  for 
tl'.eir  pro  rata  share  of  all  debts  contracted  by  their  respective  counties  prior 
to  the  separation,  the  remedy  of  either  of  the  old  counties  is  against  the  citi- 
zens and  property  of  the  fractional  portions  of  the  new  county  formerly  be- 
longing to  it,  and  not  against  the  new  county:  Blount  Co.  v.  Loudon  Co.,  8- 
Baxt.  74. 

Where  the  act  creating  a  new  county  provided  that  it  should  pay  its  pny 
rata  share  of  the  debt  of  the  county  to  which  its  territory  formerly  belonged, 
but  contained  no  provision  giving  it  any  interest  in  the  property  of  the  old 
county,  it  was  decided  that  the  new  county  could  not  recover  its  pro  rata  of 
the  proceeds  of  the  sale  of  certain  stock  owned  by  the  old  county,  although 
the  debt  of  the  old  was  in  fact  to  pay  for  the  stock:  Commissioners  of  Dart 
Co.  V.  Commissioners  of  Currituck  Co.,  95  N.  C.  189.  If  the  territory  of  one 
county  is  partly  detached  therefrom,  and  attached  to  another  county,  and 
prior  thereto  the  first-named  county  issued  bonds  for  the  payment  of  bridges 
to  be  built  therein,  none  of  which  are  within  the  detached  territory,  this  fact 
does  not  legally  or  equitably  relieve  the  detached  territory  from  contributing 
to  the  payment  of  such  bonds:  Board  of  Commissioners  v.  Board  of  Commis- 
tioners,  26  Kan.  181.  But  where  a  county,  in  1872,  issued  bonds  for  tlie  pur- 
pose of  building  a  court-house  and  jail,  and  another  county  was  created  out 
of  part  of  the  former  county  in  1873,  it  was  decided,  in  a  proceeding  insti- 
tuted to  determine  what  part  of  the  indebtedness  of  the  old  county  should 
be  assumed  by  the  new,  that  before  the  bonds  were  negotiated  they  consti- 
tuted no  part  of  the  indebtedness  of  the  old  county,  and  that  the  new  county 
was  only  liable  for  its  proper  proportion  of  the  amount  of  such  bonds  as  had 
been  negotiated  when  the  act  creating  it  was  passed:  Hempstead  Co.  v.  How- 
ard Co.,  51  Ark.  344.     So  refunding  bonds  executed  and  issued  by  an  old 
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connty,  withont  a  vote  of  its  electors  as  required  by  law,  are  not  a  liaMlity 
against  territory  subsequently  detached  from  that  connty  and  added  to  an* 
©the"-,  nor  can  any  tax  be  levied  upon  the  detached  territory  to  pay  sadi 
bonds:  Board  of  Commis/sioners  v.  Board  of  Vomniuuionera,  42  Kan-  409. 

In  the  case  of  TrlnUy  Co.  v.  Polk  Co.,  5S  Tex.  321,  a  statute  attached  a 
portion  of  Trinity  County  to  Polk  County,  and  provided  that  "  the  citizen* 
in  said  detached  portion  of  Trinity  Connty  shall  pay  their  pro  rtUa  portion  of 
the  connty  indebtedness  up  to  the  date  of  the  passage  of  this  act."  Trinity 
County  afterwards  brought  suit  against  Polk  County  to  recover  the  pro  rata 
portion  of  its  indebtedness  alleged  to  be  owing  by  the  citizens  living  in  the 
detached  portion,  and  in  the  alternative  to  recover  the  detached  territory, 
and  the  court  decided  that  upon  the  approval  of  the  act  the  dctichc'l  tcrri- 
tory  became  absolutely  and  unconditionally  a  part  of  Polk  County:  that 
Trinity  County  could  not  recover  back  such  territory,  nor  the  amount  levied 
and  collected  by  Polk  County  upon  the  subjects  of  taxation  therein,  nor 
could  it  recover  of  Polk  County  a  pro  rata  of  the  debt  of  Trinity  County,  nor 
cause  the  former  connty  to  levy  and  collect  a  tax  on  the  detached  portion  of 
the  latter  county  to  pay  any  portion  of  its  debt.  The  only  remedy  of  Trinity 
Connty  was  against  the  citizens  of  the  detached  portion  of  that  county. 

Where  county  lines  are  changed,  and  territory  is  detached  from  one  county 
and  attached  to  another,  or  a  new  county  is  thus  formed,  the  county  acquir- 
ing the  territory,  or  the  new  county,  is  not  entitled  to  any  portion  of  the 
funds  of  the  old  county  from  which  it  was  detached,  when  the  statute  de- 
taching the  territory  or  creating  the  new  county  is  silent  on  the  subject: 
Commisaionera  of  Cravqfovd  Co.  v.  Commmionera  qf  Marion  Co.,  16  Ohio,  467; 
Washington  Co.  v.  Weld  Co.,  12  Col.  152;  Coole  v.  School  District  No.  It, 
12  Col.  453;  Board  of  Stipei~vi»>rs  v.  Board  of  Supervisora,  64  Miss.  534. 

In  regard  to  the  apportionment  of  taxes  between  the  old  and  the  new 
county,  it  may  be  stated  as  a  general  rule  that  a  change  of  county  bounda- 
ries after  land  has  been  assessed  for  taxes,  and  before  the  organization  of  the 
new  county,  does  not  affect  the  lien  of  the  tax  on  the  hind;  and  the  tax 
collector  of  the  old  county  has  power  to  sell  the  land  to  enforce  the  lien, 
where  the  land  falls  into  another  connty  by  reason  of  snch  change.  This 
rule  is  applied  whether  a  new  county  is  formed  out  of  the  territory  of  the 
old,  or  whether  some  of  the  latter's  territory  is  attached  to  another  county: 
Moaa  V.  Shear,  25  Cal.  38;  85  Am.  Dec.  94;  Eakridge  v.  McGruder,  45  Misfc 
294;  HiUiard  v.  Qriffin,  72  Iowa,  331;  Auatin  v.  HoU,  32  Wis.  478.  Thua 
township,  school-district,  and  road-district  taxes  levied  before  the  organiza- 
tion of  the  new  connty  should  be  paid  to  and  accounted  for  by  the  old 
county  to  the  respective  districts  for  which  they  were  levied:  County  of  Clare 
V.  AudMor-QeneraL,  41  Mich.  182.  Where,  however,  an  unorganized  county 
ia  attached  to  an  organized  one,  and  the  proper  officers  of  the  organized 
connty  levy  taxes  upon  the  property  in  the  unorganized  connty,  an>l  prior  to 
the  time  such  taxes  become  due  the  unorganized  county  becomes  organized 
by  the  election  and  qaalitication  of  the  proper  officers,  such  taxes  should  be 
jwiid  to  the  treasurer  of  the  new  county:  iloiae  v.  County  qf  Hitchcock,  19 
Neb.  566;  Fremont  etc  Jf.  R.  Co.  v.  Bt^non  Co.,  18  Neb.  516. 

A  statute  which  givea  to  the  inhabitants  of  a  portion  of  a  county  already 
created  the  right  to  organize  a  new  county  does  not,  of  itself,  create  a  cor- 
porate existence  from  the  date  of  the  enactment.  Under  it,  the  new  county, 
when  properly  organized,  cannot  maintain  an  action  to  recover  the  amount* 
paid  in  taxes  by  its  inhabitants  between  the  date  of  the  act  and  the  time  wheo 
the  organization  was  perfected:  Reeves  County  r.  Pecoa  County,  69  Tex.  177. 
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Under  the  Michigan  statute,  tlie  anditor-genernl  is  l)onnd  to  take  notio« 
of  statutes  changing  county  boundaries  aud  creating  new  counties,  ami  to 
know  what  land  falls  in  one  and  what  in  the  other;  and  wher^  a  county  i;* 
divided,  and  a  new  one  created  from  a  portion  of  the  old.  he  slunild  a|>por- 
tion  the  state  tax  chargeable  to  the  original  county  prior  to  division,  upon 
the  basis  of  the  assessed  value  of  the  land  in  each  for  the  year  in  which  th« 
last  stat«  equalization  was  made  prior  to  such  division,  which  will  remain  the 
standard  antil  the  next  equalization:  Board  qf  Supervisors  v.  Board  0/ Sujxr- 
visors,  74  Mich.  721. 

In  the  creation  of  new  counties  the  tax-payers  thereof  are  exonerated  from 
the  payment  of  any  tax  thereafter  levied  by  the  old  county  to  pay  any  por- 
tion of  its  debt,  unless  the  act  creating  the  new  county  provides  differently: 
Comm'rs  qf  Dare  Co.  v.  Comm'rs  qf  Chtn-ihick  Co.,  96  N.  C.  189. 

Where  the  organization  of  a  new  county  is  provided  for  by  law,  the  aota  of 
the  officers  of  the  old  county  throughout  the  territory  designated  for  the 
new,  done  after  the  passage  of  the  act,  but  l)efore  the  actual  organization  of 
the  new  county,  are  valid:  Clark  v.  Ooss,  12  Tex.  395;  62  Am.  Dec.  631.  Un- 
til the  new  county  is  actually  organized  the  territory  remains,  prima  /aeie  at 
least,  subject  to  the  jurisdiction  of  the  old:  O'Shea  v.  Tioofiig,  9  Tex.  336; 
People  V.  McOuire,  32  Cal.  140.  After  the  county  officers  appointed  by  the 
governor  for  the  new  county  qualify  and  enter  upon  the  discharge  of  their 
diities,  the  unorganized  county  becomes  fully  organized:  Keating  v.  MarltU, 
S9  Kan.  370.  In  another  case,  it  was  decided  that  upon  the  holding  of  an 
•lection  for  county  and  precinct  officers,  pursuant  to  a  call  of  county  com- 
missioners, appointed  by  the  governor  for  the  purpose  of  organizing  the  new 
county,  and  the  canvassing  of  the  vofes  cast  at  such  election  by  such  com- 
missioners, such  county  is  permanently  organized:  Behr  v.  Willanl,  11  Neb. 
601. 

The  division  of  the  two  counties  is  not  complete  until  a  court  has  been  so 
far  organized  in  the  new  county  as  to  enable  suits  to  be  begun  therein:  Buck' 
inghouse  v.  Oreeg,  19  Ind.  401;  and  that  the  courts  of  the  old  county  have  ju- 
risdiction after  the  creation  of  the  new  county,  at  least  until  the  latter  is 
completely  organized:  People  v.  McOuire,  32  Cal.  140.  After  the  new  county 
is  fully  organized,  however,  it  has  complete  jurisdiction  over  its  territory 
and  the  persons  and  property  within  it,  in  both  civil  and  criminal  cases: 
Drake's  Adm'r  v.  Vaugh,  6  J.  J.  Marsh.  147. 

As  to  the  legal  results  of  a  change  of  county  boundaries,  or  the  erection 
of  a  new  county  out  of  the  old,  with  respect  to  legal  proceedings  in  tlie 
courts  of  the  old  or  of  the  new  county,  and  the  respective  jurisdiction  of  tiie 
old  and  new  county  generally,  see  the  note  to  Moss  v.  Shear,  86  Am.  Deo. 
101-103. 

On  the  organization  of  a  new  county,  the  county  commissioners  of  either 
of  the  old  counties  who  reside  within  its  limits  cease  to  be  officers  of  the 
old  county,  unless  they  remove  within  it:  State  v.  Walker,  17  Ohio,  136. 
Territory  embraced  by  the  county  commissioners  within  the  lines  of  a  new 
county  belongs  thereto,  until  the  old  county  in  some  proper  proceeding  as« 
serts  its  right  to  have  the  line  changed:  Speck  v.  State,  7  Baxt  46. 


Oct.  1889.]  8tat«  v.  Carson.  681 

State  v.  Carson. 

(27  Nebraska.  fiOl.] 

BxEMPTTOif 8.  —  Debtor  whose  Propertt  has  beem  Seized  rv der  Attach- 
ment, and  advertised  to  be  sold,  ia  not  thereby  deprived  of  hit  right  to 
claim  the  property  aa  exempt  at  any  time  before  sale,  aa  pruvided  by  mo* 
tiona  521  and  552,  Nebraska  CivU  Code. 

Exemptions  —  TRANsrER  of  Property  not  Waiver.  —  A  debtor  whose 
property  has  been  seized  nnder  attachment,  and  advertised  to  be  sold, 
may,  at  any  time  before  the  sale,  claim  it  as  exempt  from  execotion. 
The  fact  that  he  has  transferred  it  to  his  wife,  and  te8tiHe<i,  in  an  action 
by  her  to  regain  it,  that  it  was  hers  absolutely,  will  not  deprive  him  of 
the  right  of  afterwards  claiming  it  aa  exempt. 

J.  P.  Mavle  and  F.  B.  Donisthorpe,  for  the  relator. 

W.  V.  Fifield,  J.  D.  Carson,  and  W.  C.  Sloan,  for  the  re- 
spondent. 

Reese,  C.  J.  This  is  an  application  to  this  court,  in  the 
exercise  of  its  original  jurisdiction,  for  a  peremptory  writ  of 
7nandamu8  to  respondent,  who  is  the  sheriff  of  Fillmore 
County,  requiring  him  to  appraise  certain  personal  property 
which  has  been  levied  upon  by  him  as  the  property  of  relator, 
in  order  that  five  hundred  dollars'  worth  of  said  property  may 
be  set  oflF  to  relator  as  exempt  in  lieu  of  a  homestead,  it  being 
alleged  that  he  has  neither  lands,  town  lots,  nor  houses  sub- 
ject to  exemption. 

It  is  alleged  that  certain  judgments  have  been  rendered 
against  relator,  and  that,  after  the  levy,  he  had  filed  an  inven- 
tory in  the  court  where  the  judgment  was  rendered  and  re- 
quested the  appraisement  of  the  property,  but  that  respondent 
had  refused  to  comply  with  the  request,  and  was  proceeding 
to  sell  the  property  to  satisfy  the  judgment  referred  to. 

By  the  answer  of  respondent  it  is  admitted  that  he  is  the 
sheriff  of  Fillmore  County,  and  that  the  relator  is  the  head  of 
a  family,  a  resident  of  this  state,  and  that  he  has  neither 
lands,  town  lots,  nor  houses  subject  to  exemption  under  the 
laws  of  this  state;  but  it  is  alleged  that  the  suits,  when  ori- 
ginally instituted  against  relator  for  the  purpose  of  procuring 
judgment,  were  accompanied  by  orders  of  attachment  which 
had  been  levied  upon  the  property,  and  that  subsequent  to 
such  levy  the  causes  were  heard  in  court,  at  which  relator  ap- 
peared, and  that  he  made  no  objection  to  the  levy  upon  the 
property  by  an  effort  to  discharge  the  attachment  or  other- 
vise;  that  he  consented  to  judgment  being  rendered  against 
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him,  and  that  he  is  now  estopped  to  insist  upon  the  exemp- 
tion. 

This  contention  is  based  principally  upon  the  cases  of  State 
V.  Sanford,  12  Neb.  425,  and  State  v.  Krumpus,  13  Neb.  321; 
but  as  the  question  here  presented  was  pretty  thoroughly  ex- 
amined and  discussed  in  Hamilton  v.  Fleming,  26  Neb.  240, 
recently  decided  by  this  court,  in  which  the  rulings  in  the  two 
former  cases  were  substantially  overruled,  it  is  not  deemed 
necessary  to  rediscuss  the  question  here,  except  so  far  as  to 
say  that,  as  we  understand  section  522  of  the  Civil  Code,  it  is 
provided  that  the  person  entitled  to  the  exemption  may  avail 
himself  of  the  benefits  of  section  521  by  filing  an  inventory^ 
"under  oath,  in  the  court  where  the  judgment  was  obtained, 
or  with  the  officer  holding  the  execution  of  the  whole  of  the 
personal  property  owned  by  him  or  them  at  any  time  before 
the  sale  of  the  property,"  and  by  so  doing  it  becomes  the  duty 
of  the  officer  to  call  the  appraisers  and  set  off"  to  the  party 
entitled  thereto  the  property  which  is  found  to  be  exempt.  It 
is  further  alleged  in  the  answer  that,  subsequent  to  the  levy 
upon  the  property  by  respondent,  Jessie  A.  Stevens,  the  wife 
of  relator,  instituted  an  action  in  replevin  in  the  district  court 
of  Fillmore  County,  and  against  the  respondent,  for  the  pos- 
pession  of  the  goods,  she  claiming  to  be  the  owner  thereof  by 
virtue  of  a  bill  of  sale  executed  from  the  relator,  her  husband, 
to  her,  prior  to  that  time;  that  the  order  of  replevin  was 
placed  in  the  hands  of  the  coroner  of  the  county  for  service, 
and  that,  in  accordance  with  the  direction  therein,  he  levied 
upon  and  took  the  property  from  the  possession  of  respondent, 
causing  the  same  to  be  appraised,  as  required  in  replevin 
cases;  but  that  the  plaintiff  in  the  action  failing  to  give  the 
undertaking  required  by  law,  the  property  was  returned  to  re- 
spondent, and  the  action  proceeded  as  one  for  damages,  under 
the  provision  of  section  193  of  the  code;  that  the  suit  insti- 
tuted by  Mrs.  Stevens  had  proceeded  to  trial  in  the  district 
court  to  a  jury,  when  a  verdict  was  returned  and  judgment 
rendered  in  favor  of  respondent,  the  defendant  in  the  action, 
and  that  a  supersedeas  bond  had  been  filed  by  Mrs.  Stevens^ 
and  the  cause  taken  by  proceedings  in  error  to  the  supreme 
court;  that  upon  the  trial  of  that  case  relator  was  called  as  a 
witness  and  testified  that  he  had  no  interest  whatever  in  the 
property;  that  it  all  belonged  to  Mrs.  Stevens,  the  plaintiff  in 
that  action.  It  is  therefore  now  insisted  that,  having  trans- 
ferred the  property  to  his  wife,  whether  fraudulently  or  ether- 
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wise,  and  declared  that  he  had  no  interest  in  it,  and  said 
action  being  still  pending,  the  title  to  the  property  being  vir- 
tually undecided,  he  is  now  estopped  to  claim  the  property  as 
exempt  to  him,  and  insist  upon  the  appraisement  thereof. 

In  support  of  this  contention,  a  number  of  cases  have  been 
cited  in  the  brief  of  respondent,  all  of  which  we  have  examined, 
but  fail  to  find  that  they  are  in  point.  In  Pennsylvania  it  has 
been  held  that  a  debtor  who  conceals  his  property,  or  other- 
wise attempts  to  delay  or  prevent  the  execution  of  the  writ, 
forfeits  the  benefit  of  the  exemption  laws:  Stroitse  v.  Becker, 
38  Pa.  St.  190;  80  Am.  Dec.  474;  but  it  is  said  in  Freeman  on 
Executions, section  214a,  that  the  "rule  does.notseem  to  have 
had  its  foundation  in  any  provision  of  the  statutes  of  that 
state.  It  resulted  from  the  belief  of  the  judges  that  these 
statutes  were  designed  for  the  exclusive  benefit  of  honest 
debtors,  —  for  those  only  who  would  not  seek  to  avoid  the 
operation  of  the  writs  directed  against  them.  If,  however, 
we  concede  that  the  dishonest  are  not  worthy  of  the  benefits 
of  the  exemption  laws,  it  still  seems  that  we  should  not,  as 
judges,  enforce  our  peculiar  ideas  until  they  have  met  the  ex- 
press approval  of  the  legislature.  Judges  ought  not  to  pro- 
nounce sentence  where  the  law  has  provided  no  penalty. 
Besides,  it  must  be  remembered  that  one  of  the  chief  objects 
of  these  laws  is  to  protect  and  provide  for  the  debtor's  family, 
and  that  this  object  would  be  partially  subverted  by  making 
the  benefit  of  the  law  depend  upon  the  character  of  the  debtor. 
Hence  the  position  taken  by  the  courts  of  Pennsylvania  has 
been  vigorously,  and  we  think  successfully,  assailed,  as  will 
appear  from  the  following  quotation  extracted  from  an  opinion 
of  the  highest  court  in  Mississippi  {Moseley  v.  Andenon,  40 
Miss.  49) :  *  This  exemption  is  granted  without  any  reference  to 
the  merit  or  demerit  of  the  debtor.  It  is  founded  upon  a  policy 
that  has  no  relation  to  the  character  or  conduct  of  the  parties 
claiming  the  benefit  of  it.  It  is  the  interest  of  the  state  that 
no  citizen  should  be  stripped  of  the  implements  necessary  to 
enable  him  to  carry  on  his  usual  employment,  and  that 
families  should  not  be  made  paupers  or  beggars  or  deprived  of 
slielter  and  reasonable  comforts  in  consequence  of  the  follies, 

the  vices,  or  the  crimv^s  of  their  head The  statute  makes 

no  such  exceptions,  and  it  is  not  for  the  court  to  ingraft 
them  upon  it.* " 

The  author  in  the  work  before  us,  in  further  discussion  of 
the  subject,  says;  "The  debtor's  claim  for  exemption  cauuot 
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be  successfully  resisted  on  the  ground  that  he  has  committed 
perjury  in  swearing  to  a  false  schedule,  or  has  n)ade  a  fraudu- 
lent mortgage,  and  has  property  in  another  county  which  has 
not  been  levied  upon,  or  has  other  property  which  he  fraudu- 
lently conceals  for  the  purpose  of  hindering,  delaying,  and 
defrauding  his  creditors.  Nor  does  an  attempt  by  the  debtor 
to  prevent  a  levy,  by  disclaiming  all  interest  in  the  property, 
and  falsely  representing  it  to  belong  to  a  third  person,  forfeit 
or  estop  him  from  enforcing  his  exemption  rights.  The  rea- 
son for  this  rule  has  been  thus  stated:  The  conduct  and  state- 
ments of  a  party  never  operate  as  an  estoppel  in  favor  of 
another  party,  where  the  latter  is  not  influenced  thereby  in 
his  subsequent  action,  and  to  his  prejudice.  The  fact  that 
respondent  disclaimed  any  ownership  in  the  property  himself 
at  the  time  of  the  levy  had  no  influence  whatever  on  the  offi- 
cer who  made  it,  for  he  made  it  notwithstanding  the  disclaimer, 
and  afterwards  sold  the  property.  The  failure  of  respondent 
to  interpose  his  claim  of  exemption  as  to  such  property  at  the 
time  of  the  levy  could  not  work  an  estoppel  against  his  mak- 
ing the  claim  subsequently,  for  it  is  neither  found  nor  shown 
that  the  officer  did  or  omitted  to  do  anything  by  reason  of 
such  act  of  omission  of  respondent,  or  that  the  plaintiff"  in  the 
execution  was  in  any  way  prejudiced  thereby.  If  a  debtor 
conveys  his  property  to  delay  or  defraud  creditors,  he  cannot 
sustain  an  action  for  it  as  exempt,  because  he  has  parted  witli 
the  title,  and  cannot  urge  his  own  fraudulent  design  for  the 
purpose  of  defeating  his  deed.  If,  however,  the  conveyance 
should  be  vacated  for  fraud,  the  exemption  right  would  re- 
vive." 

It  appears  from  the  answer  that  notwithstanding  the  rela- 
tor had  conveyed  the  property  in  question  to  his  wife,  and  she 
brought  an  action  against  the  sheriff  for  the  conversion  thereof, 
yet  it  was  found  upon  the  trial  that  the  property  in  question 
did  not  belong  to  her,  and  the  judgment  was  in  favor  of  re- 
spondent. Whether  this  was  upon  the  ground  that  the  trans- 
fers by  relator  were  fraudulent  or  without  consideration,  or  for 
some  other  reason,  is  not  clearly  made  to  appear.  However, 
it  does  appear  that  the  verdict  of  the  jury  and  the  judgment 
of  the  court  were  that  relator's  wife  was  not  the  owner  of  the 
property.  If  this  be  true,  then  the  property  belonged  to  him, 
and  he  is  entitled  to  his  exemption.  It  is  quite  probable,  also, 
that  the  fact  of  the  conveyance  to  the  wife  would  not  divest 
the  property  of  its  exempt  character,  she  being  a  member  of 
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the  family  for  whose  benefit  the  exemption  is  declared  by  law. 
It  is  a  well-established  and  settled  doctrine  of  the  courts,  not 
only  of  this  state,  but  of  all  others,  so  far  as  we  are  advised, 
that  exemption  laws  should  be  liberally  construed  in  favor  of 
the  debtor,  the  purpose  being  to  prevent  the  wresting  from  him 
of  the  property  which  is  set  apart  and  used  exclusively  for  the 
benefit  of  the  family  which  is  dependent  upon  him.  This 
being  the  case,  it  would  seem  to  make  no  difference  as  to  the 
result  of  the  action  instituted  against  respondent  by  the  wife 
of  relator.  Suppose  we  assume  that  in  another  trial  it  might 
be  shown  that  the  bill  of  sale  from  the  husband  to  the  wife 
was  valid,  and  that  the  levy  on  the  part  of  the  officer  was 
wrongful;  her  measure  of  damages  would  be  the  value  of  the 
property  which  he  had  sold.  He  would  only  be  liable,  there- 
fore, for  the  surplus  of  the  property  after  setting  off  to  relator 
the  property  claimed  by  him  as  exempt.  For  the  property 
returned,  she  could  not  recover.  Or  suppose  that  it  should 
be  ascertained  upon  such  trial, — as  it  has  in  the  previous  one, 
—  that  the  conveyance  made  by  the  husband  to  the  wife  did 
not  transfer  to  her  the  title  to  the  property,  and  that  the  title 
remained  vested  in  him.  In  that  case  he  would  still  be  en- 
titled to  exemption,  and  the  sale  of  the  property  by  respond- 
ent, after  the  filing  of  the  inventory  which  is  alleged  to  have 
been  filed  by  him,  would  be  wrongful,  and  he  would  be  liable 
therefor.  So  in  any  view  of  the  case  which  we  may  take,  we 
think  the  purpose  of  the  statute  would  be  subserved  by  a  com- 
pliance on  the  part  of  defendant  with  the  demand  of  relator. 
The  writ  will  therefore  be  allowed. 

Exemptions,  when  Dkbtor  mat  Claim.  —  Personalty  may  b«  claimed  aa 
exempt  at  any  time  prior  to  the  time  of  sale,  when  it  is  taken  by  rirtue  of 
an  execution  upon  a  general  jmlgment  against  defendant:  Elltroth  v.  Wthnter, 
15  Ind.  21;  77  Am.  Dec.  78,  and  note;  compare  note  to  Brown  ▼.  LeiUh,  31 
Am.  Rep.  44,  46;   Williamson  v.  Krumbhaar,  132  Pa.  St  455. 

Exemptions  —  Transfer  or  Exempt  Propertt.  —  Property  exempt  from 
sale  under  execution  may  be  transferred  or  exchanged  by  the  defendant  in 
execution,  even  after  the  delivery  of  the  execution  to  the  ofBcer:  PcaUm  r. 
Freeman^  6  J.  J.  Marsh.  234;  22  Am.  Dec  74. 
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[27  Nebraska,  507.] 
Trade  Name  —  Infringement. — A  loan  and  trust  company  cannot  ex- 
clusively appropriate  the  state  name  and  geographical  word  "Ne> 
braska"  as  a  trade  name  by  incorporating  under  the  name  "Nebraska 
Loan  and  Trust  Company,"  and  enjoin  others  in  the  same  business  from 
using  the  same  name,  where  there  is  no  conflict  of  interest  nor  oppor- 
tunity for  the  public  to  be  deceived.  The  rules  applicable  to  trade- 
marks upon  manufactured  goods  do  not  apply  to  such  a  case. 

Angus  McDonald,  J.  M.  Ragan^  and  Lamb,  RicJcelts,  and  Wil- 
son, for  the  appellant. 

Houston  and  Baird,  for  the  appellees. 

Reese,  C.  J.  This  action  was  instituted  in  the  district 
court  of  Lancaster  County  by  the  plaintiff,  a  corporation  duly 
incorporated  under  the  laws  of  this  state,  and  doing  business 
in  the  city  of  Hastings  as  the  '*  Nebraska  Loan  and  Trust 
Company,"  against  the  defendants,  who,  it  is  alleged,  were 
proceeding  to  organize  a  company  for  the  transaction  of  busi- 
ness similar  to  that  transacted  by  plaintiff,  and  to  be  known 
by  the  same  corporate  name.  It  was  alleged  in  the  petition 
that  plaintiff  was  incorporated  in  the  year  1882  under  the 
name  of  the  "  Nebraska  Loan  and  Trust  Company,"  and  that 
it  had  continued  in  business  up  to  the  time  of  the  commence- 
ment of  the  action,  increasing  its  capital  until  it  amounted  to 
the  sum  of  five  hundred  thousand  dollars,  all  of  which  was 
paid  in,  and  its  business  to  about  one  million  dollars  annu- 
ally; that  its  business  was  that  of  loaning  money  secured  by 
first  mortgages,  dealing  in  municipal  bonds,  etc.,  and  that 
such  business  had  increased  until,  at  the  time  of  the  com- 
mencement of  the  action,  it  had  extended  into  a  number  of 
the  counties  of  the  state,  by  which  its  business  had  become 
very  profitable  and  its  capital  stock  valuable;  and  that  by  its 
long  continuance  in  business,  and  the  careful  and  prudent 
manner  in  which  it  had  transacted  such  business  as  was  in- 
trusted to  its  care,  as  well  as  by  an  expensive  system  of  adver- 
tising, it  had  extended  its  business  as  stated,  and  had  built 
up  a  commercial  reputation  in  the  money  centers  of  the  East, 
as  well  as  in  the  West,  which  was  of  great  value;  that  the 
name  "Nebraska  Loan  and  Trust  Company  "  had  become  its 
trade  name,  by  which  its  responsibility  and  business  reputa- 
tion was  known  by  its  customers  and  the  public,  and  by  which 
the  name  had  become  of  great  importance  and  value  to  it;  that 
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defendants,  well  knowing  these  facts,  with  the  design  and  pur- 
pose of  getting  the  henefit  of  plaintiff's  reputation,  were  form- 
ing themselves  into  an  association,  or  copartnership,  and  had 
con)menced  to  advertise  to  do  the  business  of  negotiating 
loans  secured  by  mortgages,  buying  and  selling  city,  county, 
and  other  municipal  bonds  and  evidences  of  debt,  and  had  as- 
sumed the  same  corporate  name  of  plaintiff,  to  wit,  "  Nebraska 
Loan  and  Trust  Company,"  and  that  they  were  seeking  to 
carry  on  said  business  under  that  name,  and  no  other;  that 
while  their  principal  place  of  business  was  in  the  city  of  Lin- 
coln, yet  they  were  attempting  to  carry  on  and  were  advertis- 
ing to  do  said  business  under  said  name  in  the  same  territory 
occupied  by  plaintiff;  thereby  defendants  were  wrongfully 
using  the  trade  name  of  plaintiff,  to  the  great  injury  and 
damage  of  plaintiff,  and  defrauding  and  injuring  those  of 
plaintiff's  customers  who  might,  by  the  fraudulent  represen- 
tations of  defendants,  be  induced  to  give  their  patronage  and 
business  to  them;  that  defendants  had  no  capital  nor  credit, 
were  without  experience  in  the  business  referred  to,  and  were 
wholly  dependent  upon  the  credit  and  reputation  of  plaintiff 
for  their  ability  to  build  up  a  business  and  reputation,  and 
by  drawing  from  plaintiff's  business,  secure  to  themselves  a 
share  of  its  profits  and  emoluments.  An  injunction  was 
prayed  for,  together  with  a  demand  for  general  relief.  A  tem- 
porary injunction  was  allowed.  Defendant  Houston  answered, 
denying  any  interest  in  the  alleged  new  corporation,  and  al- 
leging that  his  only  connection  with  the  other  defendants  was, 
that  he  had  been  consulted  by  them  as  an  attorney,  and  had 
given  such  advice  as  was  needed  by  them  from  time  to  time, 
and  had  been  requested  to  act  as  legal  adviser  of  the  new  cor- 
poration or  company.  Nine  and  Austin  answered  by  a  gen- 
eral denial. 

A  trial  was  had  to  the  district  court,  which  resulted  in  a 
dissolution  of  the  temporary  injunction  and  a  general  find- 
ing and  decree  in  favor  of  defendant.  From  this  decree  plain- 
tiff appeals. 

The  evidence  introduced  upon  the  trial,  in  so  far  as  it 
explained  the  purposes  of  the  organization  of  plaintiff  and  the 
extent  to  which  its  business  has  been  carried,  the  amount 
thereof  transacted  by  it,  and  the  capital  invested,  fully  sus- 
tained the  allegations  of  the  petition;  while  that  with  refer- 
ence to  the  business  capacity  and  capital  of  defendants  leaves 
some  doubt  in  the  mind  as  to  their  real  purpose  in  the  organi- 
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zation  of  the  company  or  corporation  by  thein.  But  as  we 
understand  the  case  before  us,  there  is  but  one  question  in- 
volved, and  that  is,  whether  or  not  the  name  assumed  by 
plaintiff,  to  wit,  "  Nebraska  Loan  and  Trust  Company,"  is  on& 
which  they  can  appropriate  to  themselves,  to  the  exclusion  of 
all  other  persons  within  the  state,  and  thereby  render  it  un- 
lawful for  such  person  to  enter  into  any  business  engagements^ 
of  the  kind  under  that  name. 

The  words  "  loan  and  trust "  are  simply  indicative  of  the^ 
character  of  the  business  which  they  propose  to  carry  on,  and 
so  far  as  they  are  concerned  there  can  be  no  question  but  that 
there  can  be  no  special  property  or  right  in  them.  So  the 
real  and  only  question  involved  is,  whether  or  not  a  loan  and 
trust  company  organized  in  any  part  of  the  state  can  appro- 
priate the  name  of  the  state  to  its  own  exclusive  use,  building 
up  thereby  a  trade  name  which  will  be  protected,  and  tO' 
which  such  company  will  have  the  exclusive  right,  the  word 
"  Nebraska  "  being  a  geographical  name.  We  are  of  the  opin* 
ion  that  such  cannot  be  done.  In  the  discussion  of  this  ques- 
tion we  are  not  unmindful  of  the  injury  which  can  be  inflicted 
upon  plaintifiF  or  the  harm  which  might  be  done  to  the  public 
by  a  new  corporation,  without  financial  means,  organizing 
under  the  same  name.  That  question,  however,  is  not  before 
us;  the  question  simply  is,  whether  or  not  the  name  assumed 
by  plaintiff  can  be  protected  in  equity  as  the  exclusive  prop- 
erty of  plaintiff,  and  defendants  enjoined  from  assuming  the 
same  name  a  hundred  miles  distant.  The  right  of  property 
in  trade-marks  in  some  cases  is  not  to  be  questioned;  but  we 
know  of  no  case  which  goes  so  far  as  to  allow  a  company  of 
persons  to  assume  a  corporate  name  for  the  transaction  of  the 
business  which  can  be  and  is  transacted  in  all  parts  of  the 
state,  —  one  as  well  as  another,  —  and  appropriate  the  name  of 
the  state,  to  the  exclusion  of  all  others  in  all  parts  thereof,  and 
thus  secure  a  property  right  therein. 

Suppose  a  bank  should  be  organized  in  the  state  as  the 
State  Bank  of  Nebraska,  and  as  such  should  extend  its  busi- 
ness until  it  became  ever  so  strong  a  factor  in  the  finances  of 
the  state;  yet  it  could  scarcely  claim  the  right  to  thus  appro- 
j)riate  the  name  of  the  state,  to  the  exclusion  of  all  other  banks 
therein.  As  a  general  rule,  geographical  names  are  not  the 
subject  of  property  as  a  trade  name.  It  is  true  there  are  ex- 
ceptions, among  which  is  Newby  v.  Oregon  Central  R.  R.  Co.^ 
Deady,  609.     In  that  case,  while  the  name  assumed  by  the 
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original  Oregon  Central  Railroad  Company  contains  the  name 
of  the  state,  yet  by  the  addition  of  the  word  "Central"  the 
location  of  the  road  was  thereby  indicated,  and  the  geographi- 
cal character  of  the  name  was  avoided.  It  would  seem  alpo 
that  the  argument  in  favor  of  the  right  would  apply  with  much 
greater  force  in  the  case  of  a  railroad  company  than  in  the 
ordinary  commercial  transactions  of  the  kind  referred  to  in 
the  plaintiflF's  petition.  In  the  former  case  it  might  be  pre- 
sumed that  the  lines  of  the  road  would  traverse  the  whole 
state,  and  that  they  would  necessarily  cross  each  other;  the 
cars  being  of  uniform  manufacture  and  color,  when  designated 
with  the  same  initial  letters,  would  be  quite  difficult  of  iden- 
tification; and  many  other  reasons  could  suggest  themselves 
to  the  mind  in  favor  of  applying  the  rule  stated.  But  these 
conditions  cannot  be  applied  to  the  case  at  bar.  The  busi- 
ness is  carried  on  mainly  by  correspondence,  and,  as  we  have 
said,  the  offices  are  near  one  hundred  miles  distant  from  each 
other,  —  one  in  Hastings,  the  other  in  Lincoln.  There  could  be 
but  little,  if  any,  danger  of  confusion  through  the  mails  by  the 
wrong  delivery  of  mail  matter.  The  letters  sent  out  by  either 
party  would  designate  the  office  from  which  they  came.  Again, 
it  cannot  be  that  the  same  reason  for  the  rule  exists  in  cases 
of  this  kind  as  in  cases  of  *trade-marks.  In  trade-mark  cases 
there  is  a  commodity  manufactured  or  in  some  way  prepared 
for  the  general  market.  In  such  cases  it  is  due  both  to  the 
public  and  to  the  first  manufacturer  that,  if  he  furrjish  a  su- 
perior quality  of  goods  or  wares,  the  former  be  protected  from 
fraudulent  imitations,  the  latter  from  the  destruction  of  a 
trade  he  has  built  up  at  great  expense  and  labor,  and  by 
honesty  in  his  manufactures.  The  products  of  the  new  enter- 
prise should  stand  upon  their  own  merits  in  their  race  for 
favor  in  the  markets  to  which  they  are  sent. 

In  Congress  and  Empire  Spring  Co.  v.  High  Rock  Spring  Co., 
45  N.  Y.  291,  6  Am.  Rep.  82,  an  injunction  was  granted 
against  the  defendant  from  bottling  and  placing  upon  the 
market  a  water  with  a  name  similar  to  that  of  the  water  bot- 
tled and  sold  by  the  plaintiflf.  The  plaintiflF  was  the  owner  of 
what  was  denominated  the  "Congress  Spring"  property  in 
Saratoga,  and  for  4«number  of  years  it  had  been  engaged  in 
bottling  and  selling  "  Congress  Water."  The  defendant  was 
organized  as  "The  High  Rock  Congress  Spring  Company," 
and  was  engaged  in  bottling  and  selling  "  High  Rock  Congress 
Spring  Water,"  and  so  labeling  its  products.     An  injunction 
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was  allowed  for  the  reason  that  the  word  "  Congress,"  from 
long  use  by  the  plaintiff,  became  its  legitimate  property  as  a 
trade-mark  and  as  indicating  the  origin  and  ownership  of  the 
water  flowing  from  the  Congress  spring.  Hier  v.  Abrnhavrs,  f^2 
N.  Y.  519,  37  Am.  Rep.  589,  was  to  restrain  the  defendant 
from  the  appropriation  of  a  trade-mark  upon  the  label  of  man- 
ufactured cigars,  and  an  injunction  was  allowed.  Pierce  v. 
Guiitardf  68  Cal.  68,  58  Am.  Rep.  1,  was  to  restrain  an  in- 
fringement upon  a  trade-mark  used  for  manufactured  choco- 
late, and  the  same  principles  were  held  to  apply.  The  rule 
applied  to  the  above  cases  runs  through  the  line  of  cases  where 
the  manufactured  or  prepared  product  is  placed  upon  the 
open  market  in  competition  with  other  articles  of  the  same 
character  or  kind.  But  we  think  it  does  not  apply  to  the  case 
at  bar.  In  this  case  a  different  principle  is  involved.  The 
damages,  if  any,  inflicted  upon  the  public  could  not  be  by  the 
devices  referred  to.  The  place  of  business  of  defendant  being 
EG  remote  from  plaintifl"  would  seem  to  preclude  the  idea  of 
such  damage  resulting  to  plaintiff,  considering  the  character 
of  the  business  in  which  the  parties  desire  to  engage.  The 
nature  of  the  business  transacted  by  the  companies  is  such 
that,  considering  the  distance  between  their  principal  offices, 
there  can  be  no  substantial  conflict  of  interest.  Before  plain- 
tiff can  enjoin  defendants,  this  conflict  would  have  to  be  shown, 
and  that  the  establishment  of  the  new  company  in  business  in 
Lincoln  would  be  to  practice  a  deception  upon  those  who  used 
ordinary  care  in  the  conduct  of  their  business  transactions: 
Cox's  Manual  of  Trade-mark  Cases,  Nos.  618,  619,  236,  237; 
Delaware  Canal  Co.  v.  Clark,  13  Wall.  311. 
The  decree  of  the  district  court  is  affirmed. 

Tbadb  Name,  iNFRiNOEHEirr  or.  —  As  a  general  rule,  geographical  names 
cannot  be  appropriated  and  used  as  trade-marks  or  trade  names;  and  one 
asing  such  a  name  in  his  business  or  trade  cannot  prevent  others  from  using 
it  in  the  same  manner:  Note  to  Partridge  v.  Menck,  47  Am.  Deo.  291,  292. 
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Vendor  and  Vender  — Evidenck  of  Fai^sk  Representations  of  Valoi 
BY  Vendor.  —  In  an  action  to  recover  the  possession  of  personal  prop- 
erty, exchanged  for  real  estate  in  another  state,  with  which  the  vendor 
was  acquainted  and  of  which  the  vendee  knew  nothing,  the  evidence  of 
the  vendee  is  admissible,  that  the  vendor  represented  the  land  to  Im 
worth  double  its  real  value,  and  that,  relying  upon  such  representations, 
as  well  as  others  as  to  the  quality  of  the  land,  he  was  induced  to  make 
the  trade;  and  the  vendee  cannot  be  compelled,  on  cross-examination^ 
to  testify  as  to  whether  or  not  he  was  dealing  in  land  in  both  states 
at  the  time,  when  it  is  conceded  that  he  knew  nothing  of  the  land  in 
dispute,  or  of  the  value  of  land  in  that  neighborhood. 

Vendor  and  Vendee  —  Misrepresentations  as  to  Qcalitt  and  Title 
AS  Ground  for  Rescission.  —  Misrepresentation  of  material  facts  re- 
garding the  quality  and  title  to  land,  made  by  the  vendor,  and  relied 
upon  by  the  vendee  as  true,  is  sufficient  ground  for  rescission  of  the  sale. 

Vendor  and  Vendee  —  Misrepresentations,  when  Question  of  Fact. 
—  Where  the  evidence  is  conflicting  as  to  whether  or  not  the  vendee  in 
purchasing  relied  upon  the  truth  of  misrepresentations  of  material  facta 
made  by  the  vendor  as  to  the  value  and  quality  of  the  land,  the  qnea- 
tion  is  one  of  fact,  to  be  determined  by  the  jury. 

H.  C.  Brome  and  Burt  Mapes,  for  the  plaintiflf  in  error. 
Wigton  and  Whithaniy  for  the  defendant  in  error. 

Reese,  C.  J.  This  was  an  action  in  replevin,  instituted  in 
the  district  court  of  Madison  County,  for  the  possession  of  a 
«tock  of  furniture  kept  in  a  store  in  the  city  of  Norfolk.  A 
jury  trial  was  had,  which  resulted  in  a  verdict  in  favor  of  de- 
fendant in  error,  and  upon  which  a  judgment  was  rendered, 
for  the  reversal  of  which  plaintiff  brings  the  case  to  this  court 
by  proceedings  in  error. 

It  appears  that  defendant  in  error  was  the  owner  of  the 
stock  of  goods  referred  to,  and  doing  business  in  the  city  of 
Norfolk,  and  that  he  made  a  trade  with  plaintiff  in  error  by 
which  the  stock  of  furniture  was  traded  for  real  estate  in 
Davis  County,  Iowa,  and  on  which  plaintiff  in  error  had  paid 
defendant  in  error  the  sum  of  about  $440. 

Subsequent  to  this  trade,  defendant  in  error  seems  to  have 
become  satisfied  that  plaintiff  in  error  had  practiced  a  fraud 
upon  him  in  his  representations  as  to  the  quality  of  the  land 
in  Davis  County.  He  therefore  tendered  back  the  money  and 
claimed  to  rescind  the  contract,  and  brought  this  action  for 
the  possession  of  the  stock  of  furniture. 

The  errors  alleged  will  be  noticed  in  the  order  in  which  they 
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are  presented.  First,  it  is  insisted  that  the  court  erred  in  ad- 
mitting evidence  as  to  Cressler's  representation  as  to  the  value- 
of  the  Davis  County  farm.  It  is  shown  by  the  evidence  that 
plaintiff  in  error  had  been  upon  the  land,  had  seen  it  and 
knew  what  it  was,  and  what  its  value  was.  And  it  is  testified 
by  defendant  in  error  that  plaintiff  in  error  representel  to- 
him,  or  told  him,  that  it  was  worth  three  thousand  dollars. 
It  is  claimed  by  plaintiff  in  error,  in  his  evidence,  that  he 
made  no  representations  as  to  the  value  of  the  property  wliat- 
ever.  It  also  appears  that  defendant  in  error  had  not  seen 
the  farm,  and  knew  nothing  as  to  its  quality.  This  part  of 
the  conversation,  though,  as  testified  to  by  defendant  in  error, 
is  not  to  our  mind  a  very  essential  element  in  the  case;  but 
there  were  other  representations  testified  to  by  him  which,  if 
believed  by  the  jury,  would  be  sufficient  to  avoid  the  con- 
tract. 

In  Morgan  v.  Dinges,  23  Neb.  273,  8  Am.  St.  Rep.  121,  it  is 
said  by  Judge  Maxwell,  in  writing  the  opinion:  "  Where  par- 
ties stand  on  an  equal  footing,  expressions  of  opinion  as  to  the 
value  of  certain  property  will  not  usually  be  considered  so  ma- 
terial that  misstatements  will  constitute  fraud.  But  where 
the  purchaser  resides  near  the  property  in  this  state,  and  ha& 
full  knowledge  of  its  situation  and  approximate  value,  and 
the  owner  resides  in  another  state,  without  any  knowledge  on 
that  subject,  expressions  of  opinion  as  to  value  by  such  pur- 
chaser which  he  knows  to  be  much  beneath  the  true  value  of 
the  property,  and  statements  made  by  him  that  the  owner's 
title  had  been  abrogated  by  reason  of  a  sale  of  the  property 
for  taxes,  will  be  sufficient,  where  the  property  was  purchased 
for  a  grossly  inadequate  consideration,  to  set  aside  the  deed.'^ 

It  would  seem,  therefore,  to  follow  logically  that  if  plaintiff 
in  error  knew  of  the  quality  of  the  land,  and  also  knew  that 
the  defendant  in  error  knew  nothing  of  it,  which  is  shown  by 
the  evidence,  a  representation  by  him  that  the  property  was 
worth  very  much  more  than  he  knew  it  to  be  at  the  time  the 
representations  were  made  is  equally  fraudulent.  The  court 
did  err  in  this  ruling. 

Upon  the  trial  defendant  in  error  testified,  in  substance,  that 
plaintiff"  in  error  represented  to  him  that  the  farm  referred 
to  "  was  a  good  farm  of  ninety-four  acres,  sixty  acres  of  it 
under  cultivation,  all  of  it  under  fence;  the  rest  of  it  was  tim- 
ber and  pasture  land;  a  good  house,  insured  for  six  hundred 
dollars,  and  about  a  mile  from  the  nice  little  town  of  Floris, 
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which  had  six  hundred  inhabitants,  and  tliat  the  farm  was 
worth  three  thousand  dollars."  He  also  testified  that  he  relied 
upon  the  representations  made,  and  would  not  have  made  the 
■exctiange  had  it  not  been  for  them. 

The  depositions  of  other  witnesses  who  resided  near  the 
property  were  read  upon  the  trial,  showing  that  such  repre- 
sentations, if  made,  were  untrue.  It  is  now  insisted  that  the 
<;ourt  erred  in  permitting  defendant  in  error  to  testify  that 
tlie  representations  made  by  Greasier  induced  him  to  mrike 
the  trade;  that  this  was  testifying  to  a  conclusion  which  it 
was  the  province  of  the  jury  to  determine,  the  witness  stating 
the  facts.  We  cannot  agree  to  this  conclusion;  it  was  entirely 
competent  for  the  witness  to  state  whether  he  believed  the  rep- 
resentation alleged  to  have  been  made,  and  whether  or  not 
they  were  the  moving  cause  of  the  transfer. 

During  the  cross-examination  of  defendant  in  error  he  was 
asked  whether  or  not  he  had  been  in  the  habit  of  trading  and 
dealing  in  real  estate  in  Iowa  and  in  this  state.  To  this  ques- 
tion objection  was  made,  which  was  sustained.  The  rulirig  of 
the  court  upon  this  subject  is  now  assigned  for  error.  It 
seems  to  be  conceded  that  the  defendant  in  error  knew  noth- 
ing of  the  real  estate  in  question.  Neither  did  he  know  any- 
thing of  the  values  of  real  estate  in  the  neighborhood  where 
the  farm  was  located.  The  fact,  then,  if  true,  could  have  had 
no  bearing  upon  the  case  at  bar.  The  decision  of  the  court  in 
•excluding  the  oflFered  evidence  was  correct,  but  had  it  been 
otherwise,  there  could  have  been  no  prejudice  to  plaintiff  in 
•error. 

In  connection  with  the  alleged  misrepresentation  of  the 
quality  of  the  land,  it  was  insisted  upon  the  trial  that  there 
was  a  misrepresentation  as  to  the  title,  two  of  the  grantors 
in  the  chain  of  title  having  been  infants  at  the  time  of  the 
execution  of  the  deed  by  them,  and  not  having  yet  attained 
their  majority.  Upon  the  request  of  defendant  in  error,  the 
court  gave  to  the  jury  the  following  instruction,  numbered  3: 
^'If  you  find  from  the  testimony  that  in  order  to  induce  the 
plaintiff  to  make  the  sale  of  the  stock  of  goods  replevied  in 
this  action  with  other  property  for  defendant's  real  estate 
in  Iowa,  defendant  made  to  plaintiff  misrepresentations,  by 
either  word,  act,  or  suppression  of  material  facts,  known  to 
<lefendant,  of  matters  affecting  the  condition,  quality,  charac- 
ter, value,  or  title  of  the  defendant's  real  estate  in  Davis 
County,  Iowa,  in  any  material  respect,  for  which  plaintiff 
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would  have  suffered  loss  had  such  sale  been  completed,  and 
not  rescinded,  and  that  plaintiff  relied  on  such  statements- 
and  representations  as  true,  and  that  by  reason  of  said  mis- 
representations, plaintiff  was  induced  to  make  such  sale,  and 
that  plaintiff,  soon  after  the  discovery  of  such  misrepresenta- 
tions, rescinded  the  sale  and  tendered  to  defendant  the  money 
paid  by  defendant  on  such  sale,  then  your  verdict  will  be  for 
plaintiff." 

The  giving  of  this  instruction  was  excepted  to  by  plaintiff,, 
and  is  now  assigned  for  error.  Plaintiff  in  error  had  fur- 
nished to  defendant  in  error  an  abstract  of  the  title,  showing 
the  different  conveyances  from  the  government  of  the  United 
States  down  to  plaintiff  in  error.  But  the  abstract  did  not 
show,  nor  was  the  defendant  in  error  informed  of,  any  dis- 
ability existing  at  the  time  of  the  conveyance  by  any  of  the 
grantors,  the  fact  of  the  disability  being  shown  by  the  deposi- 
tion of  the  parties  themselves.  Taking  this  instruction  as  a. 
whole,  and  in  connection  with  his  other  instructions,  which 
were  given  by  the  court  upon  its  own  motion,  we  think  there 
was  no  error  in  giving  it. 

It  is  next  contended  that  the  verdict  of  the  jury  was  not 
sustained  by  sufficient  evidence.  The  evidence  upon  that 
part  of  the  case  which  refers  to  the  representations  made  by 
plaintiff  in  error  to  defendant  in  error  prior  to  the  trade  was 
conflicting,  defendant  testifying  to  the  representations  in  de- 
tail, while  plaintiff  in  error  testified  that  he  made  no  such 
representations  at  all.  In  addition  to  the  representation* 
hereinbefore  given  from  the  testimony  of  defendant  in  error,, 
he  testified  that  plaintiff  in  error  stated  to  him  that  the  farm 
was,  to  a  great  extent,  bottom  land,  and  that  it  never  over- 
flowed; while  it  was  shown  by  other  witnesses  on  the  part  of 
defendant  in  error  that  the  bottom  land  did  overflow  quite 
frequently,  so  much  so  as  to  render  it  of  but  little  value  for 
farming.  It  was  also  shown  by  the  depositions  of  witnesses^ 
taken  in  Davis  County,  Iowa,  that  the  land  was  of  much  less 
value  than  that  represented  by  plaintiff  in  error;  according 
to  the  testimony  of  defendant  in  error,  many  of  them  putting 
it  at  less  than  one  third.  This  question  of  fact  was  solely  for 
the  jury;  and  if  they  believed  the  testimony  of  defendant  ia 
error,  and  disbelieved  that  of  plaintiff  in  error,  their  verdict 
could  not  have  been  otherwise  than  what  it  was. 

At  the  time  of  the  seizure  of  the  property  by  the  sheriflT 
under  his  writ  of  replevin  in  this  case,  a  considerable  portior> 
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of  the  property  was  not  found  by  him,  and  was  therefore  not 
returned  to  defendant  in  error.  The  value  of  this  projKjrty 
was  found  by  the  jury  to  be  $797,  which  was  in  accordance 
with  the  evidence  in  the  case. 

The  ninth  instruction  given  to  the  jury  by  the  court  on  its 
own  motion  was  as  follows:  *'  If  you  find  from  the  evidence 
that  the  plaintiff,  at  the  commencement  of  the  action,  was  the 
owner  of  the  property  in  controversy,  and  entitled  to  the  pos- 
session of  the  same,  you  will  award  him  such  damages  as  the 
testimony  has  shown  him  entitled  to,  if  any,  for  the  wrongful 
detention  of  such  property,  together  with  the  value  of  fcuch 
portions  of  the  property  as  shown  by  the  testimony,  if  any, 
you  find  was  retained  by  defendant,  and  not  delivered  to  the 
plaintifif  under  the  writ  of  replevin  in  this  case." 

The  giving  of  this  instruction  is  now  assigned  for  error. 
The  objection  is  based  upon  the  contention  that  defendant  in 
error  was  not  entitled  to  recover  at  all,  and  upon  the  further 
contention  that  defendant  in  error  already  had  $464  of  plain- 
tiflF's  money,  which  should  have  been  credited  upon  the 
amount  found  due  by  the  jury. 

Upon  this  part  of  the  case,  the  evidence  shows  beyond  ques- 
tion the  tender  of  this  money  by  defendant  in  error  to  plaintiff 
in  error  prior  to  the  commencement  of  the  action.  But  it  is 
not  shown  that  the  tender  was  kept  good,  or  that  the  money 
was  paid  into  court  for  him.  Had  it  been  shown  that  the  ten- 
der was  kept  good,  and  that  the  money  was  at  all  times  sub- 
ject to  his  command,  no  objection  could  have  been  made  to 
the  judgment,  and  this  contention  of  plaintiff  in  error  would 
not  avail. 

Defendant  in  error,  while  upon  the  witness-stand,  was  asked 
what  he  did  with  the  money  which  he  tendered  to  plaintiff  in 
error;  his  answer  was,  that  he  put  it  in  his  pocket;  and  for 
aught  that  appears  from  the  records,  it  is  there  yet,  and  hence 
not  subject  to  the  control  of  plaintiff  in  error. 

The  judgment  of  the  district  court  will  therefore  be  reversed, 
unless  defendant  in  error,  within  forty  days  from  the  filing  of 
this  opinion,  remit  from  the  judgment  $464.  If  such  re- 
mittitur  is  filed,  the  judgment  of  the  district  court  will  be 
affirmed. 

Judgment  accordingly.      

Vbndor  and  Vkndek  —  False  Rbprkhkntations  on  Part  or  th«  Vrn- 
DOR.  —  As  to  the  effect  of  false  representations  on  the  part  of  a  vendor, 
who  induces  the  vendee  to  act  thereupon,  see  note   to  CoUriU  v.  Krum, 
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18  Am.  St.  Rep.  556-558;  Williams  v.  McFadihn,  23  Fla.  143;  11  Am.  St. 
Rep.  345,  and  note  350,  351.  As  to  the  vendee's  right  to  rescind  tlie  con- 
tract of  sale  for  misrepresentations  on  the  part  of  the  vendor,  see  McKiimon 
V.  Vollinar,  75  Wis.  82;  17  Am.  St.  Rep.  178;  Elhworth  v.  Randall,  78  Iowa, 
141;  16  Am.  St.  Rep.  425,  and  note. 

Witnesses  —  Value  of  Land.  —  As  to  when  a  witness  is  incompetent  to 
testify  as  to  the  value  of  land,  see  Flint  v.  Flint,  6  Allen,  34;  83  Aui.  Dec 
615,  and  note;  Fairley  v.  Smith,  87  N.  C.  367;  42  Am.  Rep.  522;  note  to 
Ourrie  v.  Waverly  etc  R.  R.  Co.,  19  Am.  St.  Rep.  460. 
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[27  Nebraska,  527.] 

Insurancb — Entirety  of  Contract  —  Forfeiture  as  to  Part. — A  fire 
insurance  policy  for  which  a  gross  premium  is  paid,  and  which  covers 
real  estate  and  various  classes  of  personal  property,  the  latter  not  spe- 
cifically named,  is  not  entire,  and  although  a  mortgage  is  given  on  the 
real  estate  in  violation  of  a  condition  in  the  policy,  this  will  not  bar  a 
recovery  for  the  loss  of  the  personal  property;  nor  will  mortgages  on  the 
latter,  executed  subsequent  to  the  issuance  of  the  policy,  prevent  a  re- 
covery for  the  loss,  if  they  were  paid  and  canceled  prior  to  the  destruc- 
tion of  the  property. 

Insurance  —  Evidence,  Objections  to. —In  an  action  upon  an  insurance 
policy  to  recover  for  the  loss  of  personal  property,  where  payment  vi 
resisted  on  the  ground  that  the  property  was  mortgaged  subsequently  to 
the  issuance  of  the  policy  and  in  violation  of  the  conditions  thereof,  and 
the  insurer  himself  proves  that  such  mortgages  were  paid  and  canceled 
prior  to  the  loss,  and  the  jury  so  find,  he  cannot  afterwards  object  that 
the  evidence  was  insufficient  to  support  the  finding,  nor  that  it  was  in- 
competent or  immaterial  under  the  issue  joined. 

Imsubance  —  Proof  of  Notice  of  Loss.  —  Under  a  policy  of  fire  insurance 
not  requiring  notice  of  loss  to  be  written  or  given  to  any  particular  per- 
son, uncontradicted  evidence  that  two  of  the  company's  agents  were  at 
the  fire,  that  they  received  and  agreed  to  give  notice  of  the  loss  to  the 
company,  and  that  soon  thereafter  the  company's  adjuster  came  and 
adjusted  the  loss,  is  sufficient  proof  of  notice  of  loss,  and  of  the  agency 
of  the  parties  mentioned  as  agents  and  adjuster. 

Insurance  —  Description  of  Property  —  Variance.  —  Where  the  insured 
property  is  situated  on  the  northwest  quarter  of  a  certain  section  of  land, 
instead  of  the  northeast  quarter  thereof,  as  described  in  the  policy,  the 
variance  is  not  material,  and  the  insured  is  not  compelled,  in  case  of  loss, 
to  seek  a  reformation  of  the  policy  in  equity,  before  he  can  recover  in  a 
court  of  law. 

E.  W.  Adams,  J.  J.  King,  M.  F.  Harrington,  and   Cummina 
and  Wright,  for  the  plaintiff  in  error. 

Rice  Brothers,  for  the  defendant  in  error. 

Reese,  C.  J.     This  action  was  instituted  in  the  district 
court  of  Holt  County  for  the  purpose  of  recovering  upon  an 
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insurance  policy  the  value  of  certain  property  wliicli  had  been 
insured  and  destroyed  by  fire.  The  petition  was  in  the  usual 
form.  A  number  of  defenses  were  presented  by  the  answer, 
eome  of  which  will  be  noticed  in  the  order  in  which  they  are 
presented  by  counsel  in  arguments  and  briefs. 

By  the  policy  of  insurance  it  is  provided  that  "in  consid- 
eration that  John  Schreck,  of  Stuart,  Nebraska,  having  made* 
his  note  or  obligation  to  the  State  Insurance  Company  for  one 
hundred  dollars,  agreeing  to  pay  the  same  according  to  the 
terras  thereof,  for  insurance  against  loss  or  damage  by  fire, 
lightning,  wind-storms,  cyclones,  and  tornadoes,  to  the  amount 
of  two  thousand  five  hundred  dollars  on  the  property  herein- 
after described,  namely:  — 
On  his  dwelling-house  (value  of  house,  $300)     ....  $200 

On  beds  and  bedding  while  therein 50 

On  wearing  apparel  while  therein 100 

On  household  furniture  while  therein 150 

On  sewing-machine  while  therein 25 

On  hog-house 50 

On  frame  barn  (value  of  barn,  $75) 50 

On  harness  on  farm 75 

On  wagons  and  carriages  on  premises  ($250) 190 

On  farming  utensils  on  premises,  other  than  mowing  and 

reaping  machines  ($75) 60 

On  mowing-machine  on  premises  ($85) 40 

On  hen-house 5C 

On  grain  in  buildings  or  in  stack  on  premises,  and  against 
fire  and  lightning  in  buildings  or  in  stack  on  plowed 

land  on  premises  (except  flax) 300 

On  frame  granary  (value,  $125) 100 

On  carriage-house 50 

On  work-horses  or  mules  (not  to  exceed  $100  on  each)  in 
barns,  or  on  farm  herein  described,  and  against  light- 
ning and  tornadoes  while  at  large  or  in  use  ($500)     .  .    400 
On  cattle  therein,  and  against  lightning  and  tornadoes 
while  at  large,  not  to  exceed  $25  on  any  one  animal 

($660) 490 

On  hogs  therein  or  at  large,  not  to  exceed  $8  on  a  bog 

($200) 120 

'•  All  situated  and  being  on  the  northeast  quarter  of  section 
2,  township  30,  range  16,  county  of  Holt,  state  of  Nebraska. 

"  Term,  five  years;  total  amount  insured,  $2,500:  premium, 
^100." 
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Among  the  defenses  presented  by  .the  answer  was  one  that 
defendant  in  error  had  by  mortgages  encumbered  tlie  property 
insured  in  violation  of  the  condition  of  the  policy.  This  con- 
dition was  as  follows:  "Any  other  insurance  or  any  encum- 
brance upon  any  of  the  property  hereby  insured  existing  at 
the  date  of  this  policy  not  made  known  in  the  application,  or 
•  if  any  subsequent  encumbrance  is  imposed,  or  title  or  occu- 
pancy changed  or  hazard  increased  without  the  written  con- 
sent of  the  secretary  of  the  company,  or  if  the  building  become* 
vacant,  this  policy  shall  be  void.  Any  false  statement  in  th& 
application  shall  make  this  policy  void.  Every  renewal  of 
this  policy  will  be  governed  and  subject  to  all  the  provisions 
of  the  original  application  and  policy." 

The  buildings  referred  to  in  the  policy  were  destroyed  by 
fire,  together  with  a  large  amount  of  the  personal  property. 
Subsequent  to  the  execution  of  the  policy  defendant  in  error 
had  executed  a  mortgage  upon  his  real  estate,  in  violation  of 
the  terms  of  the  policy,  and  upon  the  trial  this  part  of  the 
case  was  virtually  abandoned  by  him;  the  jury  allowed  noth- 
ing for  the  buildings.  The  general  verdict  was  in  favor  of 
defendant  in  error  for  the  sum  of  $998.95,  the  value  of  the 
personal  property  destroyed. 

Upon  the  trial  the  court  instructed  the  jury  that  if  they 
found  from  the  evidence  that  defendant  in  error  had  mort- 
gaged the  land  on  which  the  barn,  granary,  and  hog-house 
destroyed  were  situated,  without  the  knowledge  and  consent 
of  the  plaintiff  in  error,  he  could  not  recover  such  loss,  and 
that  if  he  had  executed  any  mortgages  upon  the  personal 
property  insured  by  the  policy,  during  its  existence,  without  the 
knowledge  and  consent  of  plaintiff  in  error,  and  the  mort- 
gages were  not  proven  to  have  been  paid  at  the  time  the  loss 
occurred,  the  policy  would  be  void  as  to  such  property,  and 
plaintiff  could  not  recover  anything  thereon;  but  that  if  at 
the  time  of  the  destruction  of  the  property  the  mortgages  had 
been  paid,  so  that  the  property  was  not  encumbered,  the  fact 
of  their  prior  execution  would  not  prevent  the  recovery.  It 
is  now  contended  by  plaintiff  in  error  that  the  policy  was  an 
entire  contract,  and  that  it  prohibited  the  placing  of  any  en- 
cumbrance upon  any  of  the  property,  and  provided  that  if 
euch  encumbrance  was  created  the  mortgage  would  be  void, 
and  therefore  the  defendant  in  error  would  not  be  entitled  to 
recover  anything,  having  violated  this  provision.  It  is  con- 
tended on  the  part  of  defendant  in  en  or  that  while  the  specific 
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buildings  referred  to  in  the  policy  were  insured,  and  that  the 
execution  of  the  mortgage  upon  the  real  estate  had  the  effect 
of  avoiding  the  policy  so  far  as  the  buildings  were  concerned, 
yet  there  was  no  specific  personal  property  insured;  that  the 
risk  being  upon  a  particular  kind  of  property  instead  of  spe- 
cific articles,  to  a  certain  amount,  the  fact  that  the  property  had 
been  mortgaged  or  sold  prior  to  the  fire  would  make  no  differ- 
ence if  there  was  property  of  the  kind  and  quality  described 
in  the  policy,  which  was  destroyed,  and  to  which  the  defendant 
in  error  had  a  good  title. 

The  briefs  presented  by  counsel  upon  either  side  are  quite 
elaborate,  and  show  a  commendable  research  and  investigatior. 
as  to  the  proper  rules  to  be  applied  in  cases  of  this  kind,  and 
a  large  number  of  cases  and  text-books  are  cited  by  both  par- 
ties, which  to  a  considerable  extent  sustain  the  views  enter- 
tained by  them.  That  there  is  a  wide  conflict  of  authority 
upon  this  question  cannot  be  disputed;  and  as  it  is  now  before 
the  court  for  the  first  time,  it  becomes  necessary  for  us  to  dis- 
pose of  it  upon  principle,  and  in  such  a  way  as  to  us  may 
seem  most  consistent  with  the  rules  of  justice.  It  would  be 
impossible  for  us,  without  extending  this  opinion  to  a  much 
greater  length  than  would  be  desirable,  to  review  all  the  cases 
and  authorities  cited  and  presented  by  counsel,  and  therefore 
we  trust  we  may  be  excused  from  entering  upon  such  an  un- 
dertaking. 

It  appears  from  an  examination  of  the  policy  that  the  pre- 
mium paid  was  a  gross  sum,  to  wit,  one  hundred  dollars.  The 
amount  of  the  insurance  was  two  thousand  five  hundred  dollars, 
or  at  least  was  limited  to  that  sum,  and  to  this  extent  the  con- 
tract may  be  said  to  have  been  an  entirety;  but  as  to  the  prop- 
erty insured,  a  different  course  seems  to  have  been  pursued  by 
the  parties  to  the  contract,  and  to  this  extent  the  contract  is 
severable.  And  it  may  also  be  observed  that  there  is  nothing 
necessarily  in  the  character  or  quality  of  the  insured  property 
which  would  seem  to  make  the  insurance  of  one  depend  upon 
the  insurance  of  the  other.  There  is  nothing,  either  in  reason 
or  law,  which  would  prevent  the  insurance  of  the  buildings 
upon  the  real  estate  without  the  insurance  of  the  personal 
property  upon  the  farm,  the  value  of  which  is  involved  in  this 
action;  and  also  the  wagon,  farming  utensils,  mowing-machine, 
carriages,  live-stock,  and  grain  might  have  been  as  well  insured 
without  an  insurance  upon  the  building  as  with;  also,  we  think 
it  is  fair  to  say  that,  according  to  the  language  of  the  policy,  it 
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appears  to  be  a  species  of  separate  insurance  upon  the  personal 
property.  We  apprehend  there  can  be  no  doubt  but  had  there 
been  no  encumbrance  upon  any  of  the  property,  but  a  portion 
thereof  had  been  destroyed  by  fire,  an  action  could  have  been 
maintained  for  the  damage  sustained  by  the  destruction  of 
that  particular  portion,  but  not  exceeding  the  amount  of  in- 
surance placed  upon  that  particular  kind  of  property.  So  far 
as  the  execution  of  the  real  estate  mortgage  is  concerned,  we 
do  not  think  it  should  be  held  to  affect  the  rights  of  defend- 
ant in  error  in  his  action  for  the  loss  occasioned  by  the  de- 
struction of  the  personal  property. 

In  Merrill  v.  Agricultural  Ins.  Co.,  73  N.  Y.  463,  29  Am. 
Rep.  184,  a  case  quite  similar  to  this  in  its  facts,  it  is  said  by 
Folger,  J.,  in  writing  the  opinion:  "It  is  plain,  from  the  fact 
of  a  separate  valuation  having  been  put  by  the  parties  upon 
the  different  subjects  of  the  insurance,  that  they  looked  upon 
them  as  distinct  matters  of  contract.  The  effect  of  the  sepa- 
rate valuation  was  to  make  them  so.  No  matter  how  much 
value  there  might  have  been  in  any  one  of  these  subjects,  even 
to  the  whole  amount  of  the  policy,  had  it  been  totally  destroyed 
the  defendant  could  not  have  been  made  liable  to  an  amount 
greater  than  that  named  in  the  policy  as  the  valuation  of  it. 
Thus  it  was,  at  the  inception  of  the  contract,  distinguished 
from  the  other  subjects  of  insurance,  and  the  contract  so  made 
as  to  be  capable  of  application  to  it  alone." 

The  holdings  in  that  case,  and  others  of  a  like  character 
cited  by  defendant  in  error,  seem  to  us  to  be  more  in  accord 
with  the  principles  of  common  justice  than  those  holding  to 
the  doctrine  that  the  execution  of  a  mortgage  upon  the  real 
estate  would  not  only  prevent  the  assured  from  recovering  tho 
value  of  the  real  property  destroyed,  but  would  also  reach  the 
whole  contract  and  contaminate  it  with  the  vice.  As  said  in 
Phoenix  Ins.  Co.  v.  Barnd,  16  Neb.  90:  "A  contract  for  insurance 
must  receive  a  reasonable  construction.  The  insurer  receives 
the  premium  as  a  consideration  to  pay  for  loss  of  property  by 
fire,  to  a  certain  amount  should  such  loss  occur.  Such  a  con- 
tract is  to  be  sustained,  if  possible  to  do  so.  The  insurer  re- 
tains the  consideration  for  the  contract,  and  should  be  required 
to  perform  on  its  part,  and  no  merely  technical  objection  not 
materially  affecting  the  risk  is  available  as  a  defense." 

Now,  it  cannot  be  contended  that  the  fact  of  mortgaging  the 
real  estate  would  in  any  degree  affect  the  risk  so  far  as  the 
personal  property  was  concerned.     It  did  not  affect  the  title 
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in  the  assured,  neither  did  it  cause  the  property  to  be  any 
more  liable  to  be  destroyed  by  fire;  and  it  seems  to  us  tliat  tlie 
most  common  principles  of  justice  and  fair  dealing  are  in  the 
line  of  the  large  number  of  authorities  cited  by  defendant  in 
error  holding  that  the  contract  of  insurance  on  personal  prop- 
erty would  not  be  avoided  by  the  execution  of  such  mortgage. 
In  the  case  of  Merrill  v.  Agricultural  Ins.  Co.,  73  N.  Y.  463, 
29  Am.  Rep.  184,  the  opinion  is  quite  exhaustive,  and  consists 
of  a  careful  review  of  a  great  number  of  the  authorities  presented 
by  the  counsel  for  the  insurance  company,  and  a  discussion  of 
the  whole  question  upon  principle.  It  can  serve  no  good  pur- 
pose to  further  quote  from  it  here.  We  are  satisfied  with  its 
logic  and  its  reasoning,  and  believe  that  it  states  the  true  doc- 
trine applicable  to  cases  of  this  kind. 

It  was  shown  by  defendant  in  error,  upon  the  witness-stand, 
on  cross-examination,  that  some  of  the  personal  property  which 
had  been  destroyed  had  at  some  time  or  other  subsequent  to 
the  execution  of  the  policy  I)een  mortgaged,  but  that  at  the 
time  of  the  fire  the  mortgages  had  all  been  paid  and  there  was 
no  encumbrance  upon  the  property.  It  is  now  contended  by 
plaintiff  in  error  that  the  fact  of  the  execution  of  the  mort- 
gage referred  to  avoided  the  policy  as  to  the  personal  property. 

The  term  of  the  policy  was  five  years  from  the  date  of  its 
execution,  which  was  the  eighth  day  of  September,  1884.  An 
examination  of  the  language  hereinbefore  copied  satisfies  us 
that  it  was  not  the  intention  of  the  parties  to  the  contract  to 
require  that  the  same  personal  property  should  reniain  upon 
the  farm  for  the  whole  term  of  the  policy,  but  that,  as  herein- 
before indicated,  it  was  upon  certain  kinds  of  property  upon 
the  premises.  The  second  item  in  the  list  given  is,  "On  beds 
and  bedding  while  therein,  $50";  the  third,  "On  wearing 
apparel  while  therein,  $100." 

It  cannot  be  contended  that  it  was  the  purpose  of  tlie  parties 
to  the  contract  that  the  same  beds  and  bedding  and  wearing 
apparel  should  necessarily  remain  in  that  building  for  five 
years  to  secure  the  benefit  of  the  insurance,  but  rather  that 
beds  and  bedding  and  wearing  apparel  while  in  the  building, 
without  reference  to  any  particular  kind  or  quality,  should  re- 
ceive the  benefit  of  the  insurance.  The  same  may  be  said  as 
to  the  household  furniture,  the  sewing-machine,  the  hay  in  the 
buildings  or  stack,  the  harness  on  the  farm,  wagon,  farming 
utensils,  and  live-stock.  The  clear  intent  and  purpose  of  the 
parties  was,  that  such  as  might  be  worn  out  and  destroyed 
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might  be  replaced;  that  such  as  it  might  become  necessary  to 
sell  might  be  sold  and  other  stock  purcliased  in  its  stead.  The 
execution  of  a  chattel  mortgage  is  a  sale  subject  to  the  con- 
ditions named  in  the  mortgage.  The  legal  title  is  vested  in 
the  mortgagee,  and  it  is  his  property,  subject  alone  to  the 
conditions  contained  in  the  mortgage.  Had  the  property  de- 
stroyed been  sold,  and  the  legal  title  transferred  to  the  pur- 
chaser, defendant  in  error  could  recover  nothing  for  his  loss. 
Had  it  been  mortgaged  and  the  legal  title  so  transferred,  he 
could  still  recover  nothing.  But  under  the  plain  sense  of  the 
policy,  had  the  property  been  replaced  by  other  of  the  same 
kind  and  species,  there  could  be  no  doubt  of  plaintiflF's 
liability  in  case  of  loss.  Had  the  contract  of  insurance  been 
upon  specific  personal  property,  it  is  possible  that  the  defense 
presented  would  have  been  available.  However,  that  question 
is  not  before  us.  But  we  are  quite  clear  that  the  transfer  of 
the  legal  title  to  the  insured  property,  either  by  mortgage  or 
sale,  would  avoid  the  policy  so  far  only  as  that  particular 
property  was  concerned,  during  the  lime  of  the  existence  of 
the  title  in  the  purchaser  or  mortgagee,  and  to  that  extent  only 
could  the  sale  or  mortgaging  of  the  property  under  the  pro- 
visions of  this  policy  be  a  successful  defense. 

But  it  is  claimed  that  there  was  no  competent  proof  that  the 
mortgages  were  paid  and  the  title  of  the  property  in  the 
assured  at  the  time  of  the  fire,  and  that  that  burden  was  upon 
defendant  in  error.  Upon  an  examination  of  the  bill  of  ex- 
ceptions we  find  that  while  defendant  was  upon  the  witness- 
stand,  after  having  testified  to  the  loss,  and  during  the  cross- 
examination,  he  was  interrogated  by  counsel  for  plaintiff  in 
error  as  to  his  having  executed  the  mortgages  referred  to,  and 
in  many  instances  his  answers  were,  that  he  had  so  executed 
the  mortgages,  but  that  they  had  been  paid.  In  others  he 
was  not  certain  as  to  whether  the  mortgages  covered  the  prop- 
erty lost  or  not.  In  view  of  this  evidence,  the  question  was 
submitted  specially  to  the  jury  as  to  the  execution  of  the 
mortgages  and  the  payment  thereof,  and  they  found  as  re- 
turned, that  the  mortgages  had  been  executed,  but  that  they 
had  been  canceled  and  paid  at  the  time  of  the  loss.  Now, 
had  the  plaintiff  in  error  only  proven  the  execution  of  the 
mortgages,  it  would  perhaps  have  devolved  upon  defendant  in 
error  to  have  shown  that  at  the  time  of  the  loss  the  title  to  the 
property  destroyed  was  not  impaired.  But  that  course  was 
not  pursued.     They  inquired  of  him  particularly  whether  or 
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not  the  mortgages  had  been  canceled  by  payment,  and  his 
answer  was  that  they  had.  They  cannot  now  object  to  this 
evidence  as  failing  to  establish  the  fact.  In  this  connection  it 
is  contended  that,  under  the  issues  presented  by  the  pleadings, 
evidence  of  payment  or  release  was  immaterial,  and  therefore 
improperly  submitted  to  the  jury.  This  contention  cannot  be 
successfully  urged  here,  for  the  reason,  as  we  have  said,  that 
even  over  the  objection  of  counsel  for  defendant  in  error,  plain- 
tiflFin  error,  upon  the  cross-examination  of  defendant,  insisted 
upon  making  this  very  proof.  And  he  cannot  now  be  heard 
to  object  that  it  was  not  within  the  legal  form  presented  by 
the  pleadings.     This  contention  is  also  unavailing. 

The  next  contention  of  plaintiflF  in  error  is,  that  there  was 
no  proof  of  loss 'prior  to  the  commencement  of  the  action. 
The  provisions  of  the  policy  upon  this  subject  are  as  follows: 
*'In  case  of  loss,  the  assured  shall  notify  the  company  within 
thirty  days  from  the  time  such  loss  may  have  occurred." 
There  seems  to  be  no  provision  requiring  proof  of  loss,  as  is 
contained  in  some  policies  which  have  been  before  us;  the 
provision  seems  to  be  that  the  company  shall  have  notice  of 
the  fact.  Nor  is  it  stipulated  that  the  notice  shall  be  given  to 
any  particular  person  or  officer;  neither  is  there  any  require- 
ment that  the  notice  given  shall  be  in  writing.  Upon  this  sub- 
ject defendant  in  error  testified  that  at  the  time  of  the  fire  two 
of  the  agents  of  plaintiff  in  error  were  present  and  saw  the  de- 
struction of  the  property;  that  they  then  informed  him  that 
they  would  notify  the  company  of  his  loss,  and  that  a  short 
time  thereafter  the  adjuster  for  the  company  came  to  the  resi- 
dence of  defendant  in  error  and  adjusted  the  loss.  It  is  now 
insisted  that  there  was  no  competent  proof  of  the  agency  of 
the  two  persons  who  were  present,  or  of  the  person  who  repre- 
sented himself  as  the  adjuster  for  plaintiff  in  error. 

Upon  this  subject  defendant  in  error  testifies  positively  to 
the  fact  of  the  agency.  He  was  not  cross-examined,  and  there- 
fore not  interrogated  by  any  one  as  to  his  knowledge  of  the  fact 
testified  to  by  him.  It  may  have  been,  and  probably  was,  true 
that  he  had  personal  knowledge  of  the  fact  of  the  agency  of 
the  two  persons  referred  to,  and  of  the  adjuster.  At  least  wo 
must  assume  the  fact  to  be  so  in  the  absence  of  anything 
showing  the  contrary,  as  there  is  no  presumption  that  he  tes- 
tified falsely,  or  upon  a  subject  of  which  he  knew  nothing.  It 
is  possible  that  had  counsel  for  plaintiff  in  error  interrogated 
him  as  to  his  knowledge  of  that  fact,  they  might  have  sue- 
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ceeded  in  showing  that  he  in  reality  knew  nothing  about  their 
agency.  But  this  was  not  done,  and  the  testimony  upon  that 
subject  must  be  taken  as  true.  He  does  not  show  that  the 
parties  represented  themselves  to  him  to  be  such  agents,  or 
that  such  representations  were  made  by  any  person,  but  he 
testifies  positively  to  the  fact  of  the  agency. 

The  next  and  last  contention  of  the  plaintiff  in  error  is,  that 
there  is  a  material  and  fatal  variance  between  the  description 
of  the  premises  as  described  in  the  petition  and  the  proof.  Ir> 
the  policy  the  property  is  described  as  all  being  situated  upon 
the  northeast  quarter  of  section  2,  township  30,  range  16,  and 
it  is  so  described  in  the  petition.  It  is  shown  in  the  proof 
that  the  correct  description  of  the  property  would  have  been- 
the  northwest  quarter  of  section  2,  and  of  the  same  township 
and  range.  This  seems  to  have  been  a  mistake  on  the  part  of 
the  agent  or  of  the  assured,  or  perhaps  of  both,  at  the  time  of 
the  execution  of  the  policy. 

It  is  contended  by  plaintiff  in  error  that  before  defendant 
could  recover  he  should  have  instituted  his  action  in  equity  to- 
reform  the  policy,  and  that  having  failed  to  do  so,  he  cannot 
recover.  To  this  we  cannot  agree.  It  was  shown  upon  the- 
trial  that  at  the  time  of  the  execution  of  the  policy  the  agent 
went  to  the  house  of  defendant  in  error,  examined  all  the- 
property,  and  eflfected  the  insurance;  that  during  the  time  in- 
tervening between  the  execution  of  the  policy  and  the  trials 
defendant  in  error  had  continually  resided  upon  the  premises- 
upon  which  he  then  resided,  and  where  the  insurance  was  ef- 
fected, and  that  the  personal  property  had  been  there  during 
the  whole  of  the  time. 

In  May  on  Insurance,  872,  section  566,  it  is  said:  "In  most 
of  the  states,  however,  courts  of  law  will  apply  the  doctrines  of 
waiver  and  estoppel,  or  allow  proof  of  their  mistakes,  so  as  ta 
enable  the  plaintiff  to  maintain  his  action  for  indemnity,  and 
not  drive  him  into  a  court  of  equity." 

This  question  was  before  the  supreme  court  of  Kansas  in 
American  Central  Ins.  Co.  v.  McLanathan,  11  Kan.  633.  In 
that  case  the  court  says:  "In  such  a  case  the  contract  is  not 
void  for  uncertainty,  nor  is  there  any  need  of  applying  for  a. 
reformation  of  the  contract,  provided  it  appear,  eitlier  from 
the  face  of  the  instrument  or  extrinsic  facts,  which  is  tlu> 
true  and  which  is  the  false  description";  citing  1  Greenl. 
Ev.,  sees.  300,  302;  Loomis  v.  Jachon,  19  Johns.  449;  2  HilJ 
on  Real  Property,  358,  368;  Boardman  v.  Lessees  of  Reed,  6- 
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Pet.  340.     See  also  Manhattan  Ins.  Co.  v.  Wehstery  59  Pa.  St. 
227;  98  Am.  Dec.  332. 

We  find  no  error  requiring  a  reversal  of  the  judgment.  It  is 
therefore  affirmed.  

Insubanck  Contract,  Entirety  of.  —  Ab  to  when  a  contract  of  insnranc* 
oorering  several  items  of  property  is  divisible  and  when  entire,  see  Loomis  r. 
Modiford  Int.  Co.,  77  Wia.  87;  cmU,  p.  96,  and  note  101.  102. 
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r27  Nkbbabka,  586.] 

TKAVSTTLBItT  Ck>5TBTAK0B8.  —  DkKD  MOT  FbAUDULBMT  AT  FiRST  may  be- 
come  so  afterwards  by  being  concealed,  or  not  pursued,  the  grantor  re- 
maining in  possession,  by  which  means  creditors  have  been  drawn  in  to 
lend  their  money. 

Frai7Diti,t!nt  C0NVKTANCE.S.  —  Dekd  Executed  by  One  Free  ot  Debt,  but 
concealed  and  not  recorded,  is  fraudulent  and  void  as  to  subsequent 
creditors  of  the  grantor. 

HosBAND  AND  WiFE.  —  CONVEYANCES  BETWEEN  hcsband  and  wife,  by  the 
aid  of  a  third  person,  will  be  closely  scrutinized,  but  are  not  necessarily 
frandnlent  as  to  creditors,  and  may  be  deemed  valid  to  the  extent  of  the 
consideration  passing,  which  will  not  include  the  value  of  a  homestead 
conveyed  as  part  of  the  transaction,  and  the  remainder,  to  vest  in  the 
heirs  of  the  holder  of  the  general  title  thereto,  will  not  be  considered  as 
adding  to  such  consideration. 

S.  H.  Steele^  R.  S.  Norval,  and  J.  W.  McLoudy  for  the  appel- 
lants. 

/.  C.  Robherta  and  A.  J.  Evans,  for  the  appellees. 

Cobb,  J.  This  cause  was  appealed  from  the  judgment  of 
the  district  court  of  Butler  County  by  the  First  National 
Bank  of  Seward,  Samuel  H.  Steele,  and  David  Belsley,  who 
exhibited  their  creditors'  bills  in  the  court  below,  against 
Archibald  F.  Coon  and  Rebecca,  his  wife,  Frank  R.  Coon,  a 
minor,  and  J.  G,  Ross,  setting  up  that  on  August  22,  1884, 
Archibald  F.  Coon  was  the  owner  of  the  southwest  quarter  of 
section  30,  township  15  north,  range  3  east,  of  the  sixth  prin- 
cipal meridian,  of  record,  in  his  name,  in  said  county;  that 
with  William  H.  Westover  and  J.  Robert  Williams  he  exe- 
cuted his  promissory  note  to  said  bank  for  $1,500,  due  October 
22,  1884,  with  ten  per  cent  interest;  that  credit  for  said  loan 
was  given  them  on  the  faith  of  said  Coon  being  the  owner  of 
said  real  property;  that  on  November  17,  1885,  said  bank  re- 
covered judgment  on  said  note  against  the   makers,  in  the 
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district  court  of  Seward  County,  Nebraska,  for  the  sum  of 
$1,660  and  $9.53  costs,  with  interest  thereon  at  ten  per  cent 
per  annum  from  the  date  of  judgment,  which  remains  unpaid; 
that  on  June  29,  1886,  a  transcript  of  said  judgment  wns 
filed  in  the  district  court  of  Butler  County,  and  execution 
was  issued  against  said  Coon  which  was  duly  served  and 
returned  nulla  bona,  but  was  levied  upon  said  land;  1ii.it 
on  June  24,  1878,  the  government  of  the  United  States  pat- 
ented said  land  to  said  Coon;  that  on  October  13,  1881, 
said  Coon  and  his  wife,  Rebecca,  without  consideration,  and 
with  intent  to  defraud  the  First  National  Bank  of  Seward 
and  other  creditors,  pretended  to  convey  said  land  to  Jacob 
G.  Ross,  with  like  intent  on  his  part,  who,  without  considera- 
tion and  for  like  purposes,  pretended  to  convey  said  land  to 
Rebecca  Coon  and  Frank  R.  Coon;  that  at  the  time  of  such 
fraudulent  conveyances  Archibald  F.  Coon  was  indebted  to 
various  creditors  six  thousand  dollars,  and  the  judgment 
debtors,  Westover  and  Williams,  were  entirely  insolvent,  the 
latter  being  out  of  the  state  and  a  fugitive  from  justice;  that 
Archibald  F.  Coon  has  no  other  property  except  said  land, 
which,  if  free  of  encumbrance,  and  with  an  unclouded  title,  is 
worth  about  eight  thousand  dollars,  out  of  which  said  judg- 
ment can  be  made,  but  which,  by  reason  of  said  fraudulent 
conveyances,  could  not  be  sold  to  satisfy  the  same;  with  prayer 
that  the  conveyances  be  set  aside,  and  for  general  and  com- 
plete relief. 

The  bill  of  Samuel  H.  Steele  represents  his  judgment  (by 
proceedings  in  attachment  commenced  October  25,  1884) 
against  Archibald  F.  Coon  and  William  H.  Westover  for  the 
sum  of  $1,535.66,  with  interest  at  ten  per  cent  per  annum, 
rendered  in  the  district  court  of  Butler  County  December  8, 
1884,  and  levied  upon  the  same  property,  with  prayer  for  like 
relief. 

That  of  David  Belsley  represents  his  judgment  against 
Archibald  F.  Coon  and  William  H.  Westover  for  the  sum  of 
$1,264.30,  on  note  made  by  the  parties  August  12,  1884,  for 
$990,  with  interest  at  ten  per  cent  per  annum,  rendered  in  the 
district  court  of  Butler  County  June  6,  1887,  with  prayer  for 
like  relief. 

The  record  of  the  judgment  of  Sumner  &  Co.,  on  note  of 
Westover,  Williams,  and  Coon,  dated  April  22,  1884,  for 
$2,000,  at  ten  per  cent  interest,  in  district  court  of  Butler 
County  June  6,  1887,  for  the    sum  of  $2,633.33  and  $24.83 
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<;o8ts,  was  filed  in  the  case  as  a  lien  against  the  real  estate  in 
the  creditors'  bills  herein. 

The  defendants  answered,  setting  up  that  on  October  13, 
1884,  A.  F.  Coon  and  Rebecca,  as  husband  and  wife,  executed 
and  delivered  certain  deeds  of  conveyance  of  said  land  to  J. 
G.  Ross,  at  the  special  instance  and  request  of  Rebecca;  that 
the  same  were  made  in  good  faith,  and  for  the  valuable  con- 
sideration of  four  thousand  dollars,  and  on  March  27,  1883, 
the  land  was  deeded  by  Rebecca  Coon  and  said  Ross  to  Re- 
becca Coon  and  Frank  R.  Coon  jointly;  that  Rebecca  Coon 
unintentionally  failed  to  have  her  deeds  recorded,  and  the 
same  became  lost,  without  the  intention  of  delaying  or  de- 
frauding the  creditors  of  A,  F.  Coon,  or  aiding  him  to  contract 
future  indebtedness;  that  at  the  time  of  said  conveyances  to 
Ross,  and  by  him  to  Rebecca  and  Frank  R.  Coon,  defendant 
A.  F.  Coon  was  not  indebted  to  any  person  or  persons,  and  did 
not  after  that  time  become  indebted  on  his  own  account,  or 
that  of  either  of  the  defendants,  or  of  any  other  person  in 
whom  he  was  pecuniarily  interested;  and  all  of  the  debts  con- 
tracted after  the  execution  of  said  conveyances  were  security 
debts  for  others,  from  which  the  defendant  A.  F.  Coon  neither 
received  nor  was  promised  nor  expected  any  consideration  for 
himself  or  any  other  person;  and  the  judgment  which  the 
plaintiff  recovered  and  holds  against  him  is  a  security  debt, 
for  which  these  defendants  nor  either  of  them  received  any 
consideration  whatever;  that  the  debt  so  contracted  to  the 
plaintiffs,  as  well  as  all  other  debts  which  A.  F.  Coon  may 
now  owe  as  security  for  others,  were  contracted  without  the 
knowledge  or  consent  of  the  co-defendants,  or  either  of  them. 
It  is  further  set  up  that  at  the  time  A.  F.  Coon  first  conveyed 
the  land  to  Ross,  Rebecca  Coon  was  his  wife,  and  the  convey- 
ances were  made  for  the  express  purpose  of  being  recon- 
veyed  to  the  wife  and  her  son,  Frank  R.  Coon.  At  the 
time,  and  prior  thereto,  Rebecca  Coon  was  the  owner  of  lots 
1,  4  and  5,  in  block  47,  in  David  City,  which  were  of  the 
value  of  $1,600,  purchased  by  her  of  one  Rolph,  with  her  own 
money  from  her  father's  estate,  in  the  month  of  June,  1881; 
that  as  part  consideration  for  the  land  in  controversy,  on 
March  27,  1883,  she  conveyed  said  town  lots  to  Ross,  to  be 
conveyed  to  A.  F.  Coon,  which  was  executed  on  the  same  day; 
that,  as  a  further  consideration  for  the  land,  she  paid  A.  F. 
Coon,  on  the  same  day,  the  sum  of  $850.  And  as  a  further 
consideration,  she  discharged  and  released  A.  F.  Coon  from 
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an  obligation  and  debt  which  was  owing  by  him  to  her,  of 
$1,700,  contracted  as  follows,  in  cash:  — 

In  the  year  1867 $500 

In  the  year  1872 100 

In  the  year  1876 lOa 

In  the  year  1880 50O 

In  the  year  1880 168 

Which  sums  were  received  from  her  father's  estate,  and  were 
loaned  by  her  to  A.  F.  Coon,  under  an  agreement  between 
them  at  said  times  that  the  same  should  be  repaid. 

It  is  also  set  up  that  the  deeds  and  conveyances  made  on 
the  13th  of  October,  1884,  by  the  defendants  conveying  the 
land  in  controversy,  were  so  made  in  lieu  and  place  of  those 
of  March  27,  1883,  which  had  become  lost.  Defendants  deny 
all  allegations  of  fraud,  and  deny  that  A.  F.  Coon  was  the 
owner  of  the  land  in  controversy  at  the  time  of  signing  the 
note  on  which  the  plaintiffs'  judgments  are  based,  or  that 
the  land  at  that  time  was  standing  in  his  name;  with  prayer 
for  complete  discharge  from  the  complaints  of  the  petitioner's 
bill. 

The  First  National  Bank  of  Seward  made  reply,  denying 
the  allegations  of  the  defendants'  answer,  except  that  the 
deeds  mentioned  were  executed  March  27,  1883,  and  that 
those  of  October  13,  1884,  were  in  lieu  of  those  of  March  27, 
1883,  and  that  defendant  Coon  was  a  surety  on  the  note  taken 
by  plaintiff,  on  which  the  judgment  is  based;  and  avers  that 
the  defendants,  by  reason  of  their  failure  to  place  on  record  in 
Butler  County,  Nebraska,  the  deeds  alleged  to  have  been  made 
March  27,  1883,  until  long  after  contracting  the  indebtedness 
to  plaintiff,  which  was  contracted  upon  the  responsibility  of 
A.  F.  Coon,  and  upon  the  fact  that  the  title  to  the  land  men- 
tioned stood  in  his  name,  upon  which  the  plaintiff'  relied  that 
he  was  the  owner  thereof,  and  had  no  means  of  knowledge  that 
A.  F.  Coon  had  ever  made  the  deeds  of  date  March  27,  1883, 
as  stated  in  the  answer;  that  by  reason  of  the  fraudulent  acts 
of  the  defendants  in  negligently  and  carelessly  withholding 
from  the  records  the  deed  of  March  27,  1883,  the  defendants 
are  estopped  from  claiming  any  rights  whatever  under  said 
deeds,  or  any  interest  in  said  land  as  against  the  plaintiff. 

The  answer  of  defendants  to  the  bills  of  Steele  and  Belsley 
were  of  the  same  tenor  and  defense  as  that  stated  in  the  case 
of  the  bank;  that  of  the  minor  defendant,  Frank  R.  Coon^ 
was  by  guardian  ad  litem. 
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There  was  a  stipulation  by  the  parties  in  the  court  below 
that  the  several  cases  of  the  First  National  Bank  of  Seward, 
Samuel  H.  Steele,  David  Belsley,  and  Sumner  &  Co.  against 
Archibald  F.  Coon  and  others  shall  be  consolidated  for  the 
purposes  of  trial  and  the  final  determination  of  the  rights  of 
the  several  parties  as  of  the  14th  of  July,  1887;  that  in  the 
cases  of  Sumner  &  Co.  and  Belsley,  the  defendants  shall  an- 
swer as  of  that  date  to  the  same  eflFect  as  in  the  cases  of  the 
bank  and  of  Steele,  and  replies  in  all  cases  shall  be  to  the 
effect  of  that  in  the  case  of  the  bank;  and  that  the  parties  in 
each  case  may  severally  object  to  all  testimony  offered  as  to 
competency  and  relevancy  the  same  as  if  taken  separately, 
with  other  special  provisions  as  to  the  equal  terms  in  the 
several  cases  upon  which  the  merits  of  each  shall  be  consid- 
ered and  adjudicated,  not  deemed  necessary  to  further  set 
out;  the  agreement  to  be  filed,  and  treated  as  a  part  of  the 
record  of  the  consolidated  case  as  a  general  stipulation,  dated 
February  9,  1888. 

There  was  a  trial  to  the  court  under  the  terms  of  this  stipu- 
lation, with  findings  for  all  the  defendants,  and  judgment 
that  the  consolidated  case  and  the  several  actions  upon  which 
it  is  founded  be  dismissed,  at  the  cost  of  the  plaintiffs,  and 
that  the  title  to  the  land  in  the  petitions  described  be  forever 
<iuieted  and  settled  in  the  defendants  Rebecca  Coon  and 
Frank  R.  Coon,  jointly. 

It  appears  from  the  bill  of  exceptions  that  on  the  twenty- 
«eventh  day  of  March,  1883,  and  for  a  long  time  prior,  the 
defendants  Archibald  F.  Coon  and  Rebecca  Coon  were  hus- 
band and  wife,  and  that  the  defendant  Frank  Coon  was  their 
infant  and  only  child.  Archibald  F.  Coon  was  the  owner  of 
a  farm  adjoining  David  City,  consisting  of  about  160  acres 
of  improved  land,  of  the  value  of  $5,285.  Rebecca  Coon  was 
the  owner  of  a  homestead  in  David  City,  consisting  of  three 
city  lots,  on  which  were  a  dwelling-house  and  appurtenances, 
which  were  used  and  occupied  by  all  of  the  above-named 
•defendants  as  their  family  homestead.  The  occupation  of 
Archibald  F.  Coon  was  that  of  United  States  postmaster  at 
David  City,  and  he  was  not  indebted.  Rebecca  Coon,  after 
her  intermarriage  with  Archibald,  had  received  from  her 
father  during  his  life,  and  from  his  administrators  after  his 
•death,  at  sundry  times  and  in  various  amounts,  the  aggre- 
gate sum  of  about  four  thousand  dollars.  About  $1,850  of 
this    money   she    had,   at  sundry    times    and    in    different 
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amounts,  loaned  to  her  husband,  the  said  Archibald,  $1,650 
of  which  she  had  invested  in  the  purchase  of  the  homestead 
in  David  City,  occupied  by  the  family,  as  above  stated,  and 
about  $500  of  which  she  had  then  in  possession.  It  also  ap- 
pears that  at  the  said  date  Archibald  F.  Coon  and  Rebecca 
Coon  executed  a  deed  to  the  defendant  J.  G.  Ross  of  the  farm 
above  referred  to,  and  Ross  executed  a  deed  of  the  same  prop- 
erty to  Rebecca  Coon  and  Frank  Coon,  the  minor.  At  the 
Bame  time,  Rebecca  Coon  and  Archibald  F.  Coon  executed  ta 
said  J.  G.  Ross  a  deed  of  the  homestead  above  referred  to, 
and  Ross  executed  a  deed  of  the  homestead  to  Archibald  F. 
Coon.  These  deeds  were  all  placed,  by  the  attorney  who- 
draughted  them,  into  the  hands  of  Rebecca  Coon.  They  were 
none  of  them  ever  recorded. 

Oa  the  twelfth  day  of  August,  1884,  Archibald  F.  Coon,  to- 
gether with  one  J.  Robert  Williams,  and  as  surety  for  him^ 
executed  and  delivered  to  the  Platte  Valley  Bank  a  promis- 
sory note  for  the  sum  of  $990,  due  the  first  day  of  September 
next  thereafter.  On  the  first  day  of  October,  1884,  he,  together 
with  said  J.  Robert  Williams,  and  one  W.  H.  Westover,  and 
as  surety  for  them,  executed  and  delivered  to  Samuel  H. 
Steele  a  promissory  note  for  two  thousand  dollars,  due 
thirty  days  from  said  date.  On  the  twenty-second  day  of 
April,  1884,  he,  together  with  Westover  and  Williams,  and  as 
surety  for  them,  executed  and  delivered  to  Sumner  &  Co.  a. 
promissory  note  for  two  thousand  dollars,  due  thirty  days  from 
said  date,  and  on  the  twenty-second  day  of  August,  1884,  he, 
together  with  said  J.  Robert  Williams  and  W.  H.  Westover, 
and  as  surety  for  them,  executed  and  delivered  to  the  First 
National  Bank  of  Seward  a  promissory  note  for  fifteen  hun» 
dred  dollars,  due  on  the  twenty-second  day  of  October,  1884. 
These  notes  were  afterwards  reduced  to  judgment  by  the  re- 
spective holders  thereof  as  against  the  said  Archibald  F.  Coon, 
and  which  judgments  are  sought  to  be  enforced  by  the  re- 
spective creditors'  bills  in  this  action.  (The  note  to  the  Platte 
Valley  Bank  passed  into  the  hands  and  became  the  property 
of  the  plaintiff  David  Bejsley.) 

It  further  appears  that  some  time  between  the  first  and 
thirteenth  days  of  October,  1884,  the  said  J.  Robert  Williams 
and  W.  H.  Westover,  who  were  engaged  in  business  as  co- 
partners under  the  firm  name  and  style  of  Westover  and 
Williams,  failed  in  business,  became  and  were  insolvent^ 
and  one  of  them  absconded.     Thereupon  some  of  the  said 
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creditors  began  to  press  the  said  Archibald  F.  Coon  for  pay- 
ment. 

It  further  appears  that  on  the  thirteenth  day  of  October, 
1884,  Archibald  F.  Coon  and  Rebecca  Coon  executed  another 
deed  to  J.  G.  Ross  of  the  said  farm,  and  Ross  executed  another 
deed  of  the  same  property  to  Rebecca  Coon  and  Frank  Coon. 
At  the  same  time  Rebecca  Coon  and  Archibald  F.  Coon  exe- 
cuted to  said  J.  G.  Ross  another  deed  of  the  homestead,  and 
Ross  executed  another  deed  of  the  homestead  to  Archibald  F. 
Coon.  All  of  these  last-mentioned  deeds  were  immediately 
placed  upon  record.  After  the  recording  of  the  above  convey- 
ances Archibald  F.  Coon  had  no  property  standing  in  his 
name  out  of  which  the  said  judgments,  or  any  of  them,  could 
be  made  or  collected. 

It  is  one,  though  not  the  principal,  ground  of  contention 
on  the  part  of  the  defendants,  that  the  case  turns  upon  the 
consideration  of  the  conveyances  made  on  the  twenty-seventh 
day  of  March,  1883,  and  that  as  at  that  time  the  defendant 
Archibald  F.  Coon  was  not  indebted  to  any  one,  and  especially 
not  indebted  to  any  or  either  of  the  plaintiflFs,  and  did  not  pur- 
pose or  contemplate  entering  upon  or  engaging  in  any  hazard- 
ous enterprise,  and  especially  not  those  which  resulted  in  the 
indebtedness  upon  which  plaintiffs' judgments  were  rendered, 
the  conveyance  of  the  farm  made  on  that  day,  even  if  volun- 
tary and  without  consideration,  was  not  nor  could  have  been 
fraudulent.  The  other  and  principal  ground  is  applicable  to 
both  sets  of  conveyances,  that  Rebecca  Coon  was  a  bona  fide 
creditor  to  the  extent  of  about  $1,900,  for  money  actually 
loaned  to  him  by  her,  which  she  had  received  from  her  father 
and  from  her  father's  estate;  that  this  indebtedness,  together 
with  $500  which  she  then  had  in  hand,  derived  also  from  her 
father's  estate,  and  which  she  paid  to  Archibald  F.  Coon  on 
the  day  of  the  execution  of  the  first  set  of  deeds,  and  the 
homestead,  which  was  worth  and  had  actually  cost  her  $1,650, 
and  was  conveyed  to  Archibald  F.  Coon  as  for  that  sum 
as  a  consideration,  constituted  a  full  and  fair  consideratioii 
for  the  conveyance  of  the  farm  from  Archibald  F.  Coon  to 
Rebecca  Coon  and  Frank  Coon;  so  that  as  to  the  last  set  of 
conveyances,  although  at  the  date  of  their  execution  Archibald 
F.  Coon  had  incurred  the  obligation  upon  which  the  several 
plaintifiFs'  judgments  were  afterwards  rendered,  as  none  of  the 
liens  had  then  attached,  the  conveyance  of  the  farm  was  free 
from  fraud  either  in  fact  or  in  law. 


712  Steele  v.  Coon.  [Nebraska, 

Neither  of  the  conveyances  of  the  farm  can  be  upheld  as  a 
voluntary  conveyance;  the  second  conveyance,  for  the  obvi- 
ous reason  that  at  its  date  the  grantor,  Archibald  F.  Coon, 
had  already  incurred  the  obligations  upon  and  for  which  the 
several  judgments  of  the  plaintiffs  were  afterwards  rendered 
against  him;  and  the  first  conveyance,  for  the  reason  that  the 
deed  was  in  law  concealed  and  not  pursued  in  not  being  placed 
upon  record,  in  the  due  and  ordinary  course  of  business  in  like 
transactions,  nor  until  after  the  incurring  of  the  obligations  hy 
the  grantor  which  are  now  sought  to  be  enforced  against  said 
farm,  —  indeed,  never  was  recorded. 

"  A  deed  not  fraudulent  at  first  may  become  so  afterwards 
by  being  concealed  or  not  pursued,  by  which  means  creditors 
have  been  drawn  in  to  lend  their  money  ":  Hildreth  v.  Sands, 
2  Johns.  Ch.  35.  "A  deed  concealed  from  the  public,  the 
grantor  remaining  in  possession  and  acquiring  credit  on  the 
strength  of  his  supposed  ownership  of  the  property,  is  fraud- 
ulent": Barker  v.  BarTcer's  Assignee,  2  Woods,  87.  In  addi- 
tion to  cases  cited  in  the  brief  of  counsel  for  appellants,  see  also 
Sexton  V.  Wheaton,  8  Wheat.  229;  Worseley  v.  De  Mattos,  1 
Burr.  467;  Leukner  v.  Freeman,  Freem.  236. 

But  the  conveyance  of  the  farm  made  on  the  thirteenth  day 
of  October,  1884,  will  be  upheld  to  the  extent  of  the  actual 
consideration  which  passed  therefor  between  the  Coons,  hus- 
band and  wife. 

In  the  case  of  Aultman  v.  Ohermeyer,  6  Neb.  260,  this  court, 
in   the  opinion,  said:  "Transactions   between   husband  and 
wife,  in  relation  to  the  transfer  of  property  from  one  to  the 
other,  by  reason  of  which  creditors  are  prevented  from  col- 
lecting their  just  dues,  will  be  scrutinized  very  closely,  and 
the  bona  fides  of  such  transactions  will  have  to  be  established 
beyond  question  in  order   ■->  be  sustained  by  a  court  of  equity." 
Said  case  was  cited,  and  the  above  from  the  opinion  quoted  in 
the  opinion  in  the  case  of  First  National  Bank  v.  Bartlett,  8 
Neb.  319;  and  to  the  quotation  is  added:  "The  reason  is,  that 
there  is  such  a  community  of  interest  between  husband  and 
wife,  that  such  transfers  are  often  resorted  to  for  the  purpose 
of  withdrawing  the  debtor's  property  from  the  reach  of  his 
creditors,  and  preserving  it  for  his  own  use.     Therefore,  in  a 
contest  between  the  wife  and  the  creditors  of  her  husband, 
there  is  a  presumption  against  her  which  she  must  overcome 
by  affirmative  proof"     The  above  was  reiterated  in  the  case 
of  Thompson  v.  Loenig,  13  Neb.  386,  and  again  in  that  of  Lips- 
comb V.  Lyon,  19  Neb.  511. 
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But  admitting  the  presumption  to  be  against  Mrs.  Coon,  and 
subjecting  the  facts  of  the  case  as  shown  l>y  tlie  bill  of  excep- 
tions to  the  severest  scrutiny  and  closest  examination,  it  ap- 
pears that  she  has  invested  in  the  farm  about  two  thousand 
four  hundred  dollars  in  money  derived  from  her  father  and 
from  his  estate  in  the  farm  in  question,  and  that  she  did  this 
in  good  faith.  True,  this  investment  was  consummated  by  the 
first  conveyance,  which  was  never  recorded,  but  this  was  not  a 
voluntary  conveyance,  but  made  upon  a  good  and  valuable, 
if  riot  upon  a  full,  consideration.  The  failure  to  record  the 
deed  was  not  intentional  on  the  part  of  the  grantee,  although 
there  is  some  evidence  tending  to  prove  that  she  kept  the  deed 
off  of  the  records  lest  a  knowledge  of  the  conveyance  might 
cause  uneasiness  on  the  part  of  the  bondsmen  of  Archibald  F. 
Coon  as  postmaster.  This  evidence  is  sufficiently  rebutted. 
But  be  that  as  it  may,  although  the  first  deed  was  not  re- 
corded until  after  the  incurring  of  the  obligations  by  Archi- 
bald F.  Coon,  upon  which  plaintiffs*  judgments  were  rendered, 
Mrs.  Coon  was  placed  in  no  worse  condition  than  though  it 
had  never  been  made;  and  it  having  been  lost  or  accidentally 
destroyed,  there  was  no  fraud  on  her  part  in  receiving  a  new 
conveyance  to  replace  it  to  the  extent  of  the  money  which  she 
had  actually  advanced  or  paid  to  her  husband  as  a  consid- 
eration therefor.  How  was  it  on  the  part  of  Archibald  F. 
Coon  at  the  date  of  the  last  conveyance?  He  had  become 
obligated  to  the  plaintiffs  to  pay  thera  large  sums  of  money; 
he  had  also  received  from  his  wife  a  much  larger  sum.  None 
of  the  former  had  become  liens  upon  the  farm;  the  latter,  by 
reason  of  the  last  conveyance,  was,  to  say  the  least  of  it,  an 
equitable  lien  upon  the  farm.  It  was,  therefore,  as  I  conceive, 
no  fraud  against  the  plaintiffs  for  him  to  pay  or  secure  the 
money  received  from  and  due  to  his  wife  by  a  reconveyance  of 
the  farm. 

In  speaking  of  the  amount  of  the  consideration  advanced 
and  paid  to  Archibald  F.  Coon  by  Rebecca  Coon  for  the  convey- 
ance of  the  farm,  I  do  not  include  the  value  of  the  homestead. 
The  former  as  the  husband  of  the  latter,  and  being  in  the  ac- 
tual possession  of  this  property,  they,  together  as  one  family, 
residing  upon  and  occupying  it  as  a  homestead,  although  the 
general  title  was  in  the  wife,  had  an  indefeasible  estate  in  it; 
and  while  I  do  not  say  that  the  conveyance  of  such  general 
title  by  her  to  him  was  no  consideration  for  the  conveyance 
of  the  farm  by  him  to  her,  it  is  obvious  that  the  general  value 
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of  the  homestead  as  property  in  the  market  furnishes  no 
measure  or  index  of  the  value  of  a  conveyance  of  such  general 
title  from  the  wife  to  the  husband.  Before  such  conveyance^ 
as  well  as  after,  no  conveyance  of  the  homestead  to  a  third 
person,  without  the  assent  and  signatures  of  both  husband 
and  wife,  would  be  effective  or  binding  upon  either,  nor  would 
any  encumbrance  sought  to  be  created  or  suffered;  and  upon 
the  death  of  either,  at  least  a  life  estate  therein  will  vest  in 
(he  survivor.  I  therefore  conclude  that  while,  under  the  facts 
and  circumstances  of  this  case,  the  legal  title  of  the  farm 
passed  to  Rebecca  Coon  and  Frank  Coon  by  virtue  of  the 
deed  of  October  13,  1884,  they  took  and  hold  such  title  sub- 
ject to  the  equities  and  liens  of  the  plaintiffs,  or  those  of 
them  whose  claims  or  judgments  became  liens  against  the 
property  of  Archibald  F.  Coon  prior  in  point  of  time,  to  the 
extent  of  the  fair  market  value  of  said  farm  over  and  above 
the  sum  of  two  thousand  four  hundred  dollars. 

The  decree  of  the  district  court  is  reversed,  and  a  decree 
will  be  entered  in  this  court  for  the  plaintiffs,  establishing 
their  several  and  respective  liens  upon  the  said  farm  in  the 
order  of  their  several  and  respective  priorities,  as  hereinafter 
stated,  subject,  nevertheless,  to  the  prior  lien  and  title  of  the 
said  Rebecca  Coon  and  Frank  Coon  to  the  sum,  amount,  and 
value  of  two  thousand  four  hundred  dollars  thereon. 

The  several  and  respective  amounts  and  priorities  of  said 
liens  are  fixed  and  declared  as  follows:  — 

1.  Rebecca  Coon  and  Frank  Coon.  Amount,  $2,400.  Date, 
March  27,  1883. 

2.  Samuel  H.  Steele.  Amount,  $1,548.11.  Date,  October 
25,  1884. 

3.  First  National  Bank  of  Seward.  Amount,  $1,669.53. 
Date,  November  17,  1885. 

4.  David  Belsley.    Amount,  $1,264.30.    Date,  June  6,  1887. 

5.  Sumner  &  Co.     Amount,  $2,658.16.     Date,  June  6,  1887. 
For  the  purposes  of  such  decree,  the  value  of  said  farm  is 

found  and  fixed  at  $5,285. 

Upon  the  payment  by  the  defendants,  Rebecca  Coon  and 
Frank  R.  Coon,  to  the  clerk  of  this  court,  within  six  months 
from  the  date  of  the  entry  of  this  decree  herein,  of  the  sum  of 
$2,885,  with  interest  thereon  from  the  date  of  said  decree  at 
seven  per  cent,  and  the  costs  of  this  action  in  both  courts,  to 
be  distributed  to  the  plaintiffs  according  to  the  priorities  of 
their  several  and  respective  liens,  the  said  farm  will  be  fully 
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and  entirely  discharged  of  and  from  said  liens,  and  each  and 
all  of  them. 

Decree  accordingly.  

Fraudulent  Conveyances —  Husband  and  Wifb.  —  A  wife  may  bargain 
with  her  buaband  for  any  amount  which  is  due  her  from  hiui,  and  may  take 
a  conveyance  from  him  in  satisfaction  thereof:  Wooden  v.  Wooden^  72  Mich. 
347;  Cornell  v.  Gibson,  114  Ind.  144;  6  Am.  St  Rep.  605,  and  note;  which 
cannot  be  set  aside  by  other  creditors  of  the  husband  to  satisfy  their  demands: 
Citizena'  Nat.  Bank  v.  Webxter,  76  Iowa,  381;  Peck  v.  Lincoln,  76  Iowa,  424; 
Iowa  City  Batik  v.  Weber,  72  Iowa,  137;  Rodford  etc  Mf<j.  Co.  v.  MasUn,  75 
Iowa,  112. 

Where  a  husband's  land  was  encumbered  by  liens  to  its  full  value,  and 
his  wife,  by  paying  off  such  liens  with  her  own  money,  became  the  owner 
thereof,  she  took  good  title  as  against  the  general  creditors  of  her  husband; 
Stone  V.  Brown,  116  Ind.  78. 

A  husband  in  failing  circumstances  may  convey  to  his  wife  land  in  part 
consideration  of  his  indebtedness  to  her;  yet  if  the  real  value  of  the  property 
greatly  exceeds  the  consideration  expressed  in  the  conveyance,  it  will  be  void 
as  to  the  other  creditors  of  the  husband:  Torrey  v.  Cameron,  73  Tex.  683.  In 
Oaar  v.  Hart,  77  Iowa,  597,  where  the  consideration  of  a  deed  made  by  a 
debtor  was  sixteen  hundred  dollars,  but  one  thousand  only  was  actually  paid, 
in  an  action  to  set  aside  such  deed,  and  charge  the  property  thereby  conveyed 
with  the  grantor's  debts,  the  parties  failing  to  show  the  actual  consideration 
of  the  deed  to  be  more  than  one  thousand  dollars,  it  was  decided  that  as  to 
the  six  hundred  dollars  the  conveyance  was  fraudulent  as  being  voluntary, 
even  though  the  grantee  was  not  guilty  of  actual  fraud  in  attempting  to 
hinder  the  creditors  of  the  grantor. 

While  a  husband  has  the  right  to  make  voluntary  conveyances  to  his  wife: 
Hamalcr  v.  Hamaker,  88  Ala.  431;  Jackson  v.  Torrence,  83  Cal.  52;  O'Neily. 
Seixas,  85  Ala.  80;  Letms  v.  Simon,  72  Tex.  470;  note  to  Dixon  v.  Sanderson, 
13  Am.  St.  Rep.  805;  notwithstanding  he  may  be  in  debt  at  the  time,  still 
these  gifts  cannot  embrace  all  his  property,  and  when  he  b  financially  em- 
barrassed, or  ought  to  foresee  that  his  creditors  will  be  injured  thereby, 
they  will  not  be  sustained:  Note  to  Hagerman  v.  Budianan,  14  Am.  St.  Rep. 
749  et  seq.  Where  personalty  was  bequeathed  to  a  wife,  and  her  husband 
appropriated  it,  sold  it,  and  used  the  proceeds  thereof,  conveying  to  her  land 
in  consideration  thereof,  the  conveyance  was  held  voluntary:  Rixey  v.  Deit' 
rick,  85  Va.  42.  For  although  a  couii  leration  may  be  recited  in  a  conveyance, 
■nch  conveyance  is  nevertheless  voluntary  if  such  consideration  is  not  in 
fact  a  valuable  one:  O^Neil  v.  Seixas,  85  Ala.  80.  A  verbal  promise  to  con- 
vey realty  in  consideration  of  marriage  is  not  such  a  consideration  as  to  vali- 
date a  conveyance  as  against  creditors:  Manke  v.  Manke,  75  Mich.  435. 

Less  proof  of  frand  is  required  in  transactions  between  husband  and  wife 
than  in  ordinary  transactions,  and  because  of  the  relation  of  the  parties  the 
court  should  scrutinize  contracts  between  husband  and  wife  very  closely: 
Brown  v.  Mitchell,  102  N.  C.  347;  11  Am.  St  Rep.  748,  and  note;  note  to 
Driggs  v.  Norwood,  7  Am.  St  Rep.  83;  Burt  v.  Timmont,  29  W.  Va.  441;  6 
Am.  St  Rep.  665,  and  note. 

Fraudulent  Conveyances  —  Concealment  o»  Transteb,  —  Concealing 
the  existence  of  a  conveyance,  and  failing  to  record  it,  may  work  injury  to 
the  creditors  of  the  grantor  and  render  the  conveyance  fraudulent:  Stock 
Orowers'  Bank  v.  Newton^  13  Col.  245;  Fetters  v.  Duvernois,  73  Mich.  481. 
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Keanz  v.  Long  Island  Katlwat  Company. 

[123  New  York,  L] 
Master's  Dott  to  Provide  for  his  Servant  Reasonably  Safe  Placb 
TO  Work  in.  —  A  master  owes  to  his  servant  the  duty  of  providing  for 
him  a  place  reasonably  safe  for  the  work  which  he  is  directed  to  do;  ami 
when  this  duty  is  performed  by  the  master  through  other  servants,  they 
are  regarded  as  performing  the  master's  duty,  and  the  servant  has  the 
right  to  assume  that  the  place  has  been  made  reasonably  safe.  Where, 
therefore,  in  an  action  to  recover  damages  for  the  death  of  plaintiff's 
intestate,  alleged  to  have  been  caused  by  defendant's  negligence,  the 
evidence  shows  that  the  intestate  being  ordered  to  clean  out  certain 
underground  water-pipes,  a  trench  was  opened  to  furnish  a  proper  place 
for  doing  the  work,  by  the  defendant's  section-man  and  laborers  under 
its  direction,  and  the  earth  caved  in  upon  and  suffocated  the  intestate, 
the  question  of  defendant's  negligence  should  be  submitted  to  the  iury, 
and  it  is  error  to  grant  a  nonsuit. 

Action  to  recover  damages  for  negligence.  The  opinion 
states  the  case. 

A.  N.  Weller,  for  the  appellant. 

E.  B.  Hinsdale,  for  the  respondent. 

Finch,  J.  We  are  of  the  opinion  that  the  nonsuit  granted 
in  this  case  was  erroneous,  and  that  the  question  of  the  defend- 
ant's negligence  was  improperly  withheld  from  the  jury. 

The  plaintiff's  intestate  was  a  young  man  about  eighteen 
years  of  age,  who  had  entered  the  machine-shops  of  the  de- 
fendant company  to  learn  the  trade  and  pursue  that  branch 
of  labor.  He  was  ordered  to  go  to  the  depot  at  Bay  Ridge  to 
clean  or  aid   in  cleaning   certain  water-pipes  placed  under- 
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ground  at  that  point.  A  trench  was  opened  for  that  purpose 
by  the  section-man  and  laborers  under  his  direction  some 
hours  before  the  intestate  began  work  upon  the  pipes.  That 
was  a  necessary  step  to  furnish  him  a  suitable  place  and 
proper  opportunity  for  the  performance  of  his  own  duty.  He 
entered  the  trench  and  began  to  disconnect  the  pipes,  and 
while  so  engaged  the  earth  caved  in  upon  him,  and  he  died 
of  suffocation. 

The  defendant  owed  to  its  servant  the  duty  of  providing  a 
place  reasonably  safe  for  the  work  which  he  was  directed 
to  do.  Those  who  opened  the  trench  were  performing  the 
master's  duty  to  the  deceased  in  preparing  a  suitable  place 
and  opportunity  for  the  labor  of  the  intestate  in  discharge  of 
his  duty.  The  general  term  conceded  so  much,  but  held  that 
the  danger,  if  any,  was  as  obvious  to  the  servant  as  the 
master,  and  the  former  chose  to  take  the  risk.  Tliat  proposi- 
tion is  incorrect  as  a  legal  conclusion  from  the  proof,  and  is 
scarcely  defended  on  this  appeal;  but  the  nonsuit  is  sought 
to  be  sustained  upon  the  ground  that  they  who  opened  the 
trench  were  fellow-servants  of  the  intestate  engaged  with  him 
in  a  common  enterprise,  and  whose  negligence,  if  any,  in  not 
bracing  or  protecting  the  sides  of  the  trench  was  one  of  the 
risks  which  the  deceased  assumed.  I  think  the  decisions  of 
this  court  are  adverse  to  that  view.  The  general  question 
was  very  much  discussed  and  quite  fully  considered  in  Slater 
v.  Jewett,  85  N.  Y.  61,  39  Am.  Rep.  627,  and  later  applied  to 
different  facts  in  Pantzar  v.  Tilly  Foster  Iron  Mining  Co.,  99 
N.  Y.  368,  and  Benzing  v.  Steinway,  101  N.  Y.  547.  In  these 
cases  the  duty  of  the  master  to  exercise  reasonable  care  in  fur- 
nishing to  the  servant  safe  tools  and  appliances,  competent 
co-servants,  and  a  safe  place  in  which  to  work  was  fully  rec- 
ognized. When  the  master  ordered  the  intestate  to  perform 
his  work  as  a  machinist  in  the  trenches  opened  and  prepared 
for  him,  he  had  a  right  to  assume  that  the  place  had  been 
made  reasonably  safe  by  the  master  through  other  and  com- 
petent servants  employed  by  him.  The  case  is  not  like  A/«r- 
phy  V.  Boston  etc.  R.  R.  Co.,  88  N.  Y.  152,  42  Am.  Rep.  240, 
as  the  respondent  insists,  because  there  no  specific  duty  of 
the  master  to  his  servant  was  shown  to  have  been  violated. 
In  the  present  case  there  was  evidence  tending  to  that  result. 
Whether  the  trench  was  opened  with  reasonable  care,  whether 
any  danger  was  obvious  to  the  deceased,  whether  greater  pre- 
caution should  have  been  exercised  against  the  falling  of  the 
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bank,  whether  the  agents  employed  were  skillful  or  inex- 
perienced, and  so  whether  on  all  the  facts  the  defendant  was 
negligent,  are  questions  of  fact  to  be  solved  by  the  jury. 

Upon  the  argument  before  us  the  case  of  Cook  v.  New  York 
etc.  R.  R.  Co.,  119  N.  Y.  653,  recently  affirmed  without  an 
opinion,  was  called  to  the  attention  of  counsel.  The  cause  of 
the  injury  in  that  case  was  a  caving  in  of  the  sides  of  a  trench, 
as  in  the  action  before  us.  The  respondent  suggests  to  us 
that  the  decision  of  the  Cook  case  turned  wholly  upon  the  de- 
fendant's negligence  in  failing  to  employ  a  competent  super- 
intendent. That  is  true.  The  workman  there  was  steadily 
making  or  assisting  in  making  his  own  place  in  which  to 
work.  If  it  became  unsafe,  his  own  negligence  co-operated 
and  barred  his  remedy  unless  he  acted  under  the  master's 
orders  given  by  an  incompetent  superintendent.  But  here  the 
deceased  had  nothing  to  do  with  the  preparation  of  the  trench. 
It  was  prepared,  not  by  him,  but  for  him,  and  reasonable  caro 
in  its  preparation,  we  think,  was  the  master's  duty  to  the  ser- 
vant. Indeed,  our  attention  is  called  to  some  evidence,  intro- 
duced without  objection,  tending  to  show  want  of  skill  and 
experience  on  the  part  of  the  section-master  who  directed  the 
excavation.  We  form  no  opinion  upon  the  facts,  and  express 
none,  but  leave  the  case  for  the  judgment  of  a  jury. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event.        

Mastbr  and  Sekvant — Masptbb's  Dutt  to  Phovidk  his  Servants 
WITH  A  Satb  Place  in  Which  to  Work.  —  A  master  must  furnish  a  rea- 
sonably safe  place  to  bis  servant  in  which  to  perform  their  services:  Note  to 
Malone  v.  Haihaway,  21  Am.  Rep,  579;  Smith  v.  Peninsular  Car  Works,  GO 
Mich.  501;  1  Am.  St.  Rep.  542;  Nadau  v.  White  Siver  L.  Co.,  76  Wis.  120; 
caUe,  p.  29,  and  note. 


Roberts  v.  Stuyvesant  Safe  Deposit  Company. 

[123  New  Yoek,  67.] 
DoTT  ow  Bailss  foe  Hire  where  Property  is  Demanded  by  Third  Per- 
son UNDER  Color  of  Process.  —  When  property  in  the  custody  of  a 
bailee  for  hire  is  demanded  by  a  third  person  under  color  of  process,  it 
ifl  his  duty  to  ascertain  whether  the  process  is  such  as  requires  him  to 
surrender  the  property,  and  if  it  is  not,  it  is  his  right  and  duty  to  refuse 
to  surrender  it,  and  to  ofiFer  such  resistance  to  the  taking,  and  adopt  such 
measures  for  reclaiming  it  if  taken,  as  a  prudent  and  intelligent  man 
would  if  it  hsid  been  demanded  aud  taken  under  a  claim  of  right  to  the 
property  by  another  without  legal  process. 
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Bailee  cannot  Defend  bt  Showing  Bailor's  Propertt  was  Takex 
»ROM  Him  under  Legal  Procr-w  when. — Whilo  a  bailee  who  per- 
mits the  property  of  the  bailor  to  be  takea  by  a  stranger  may  excuse 
himself  by  showing  that  he  yielded  to  the  power  of  legal  process,  a  seiz- 
ure under  such  process,  after  the  bailee  has  negligently  allowed  the 
property  to  pass  into  the  hands  of  trespassers,  or  persons  who  have  no 
right  to  it,  will  be  no  protection  to  him  in  an  action  by  the  owner.  The 
mere  levy  of  an  execution  or  attachment  upon  property  by  a  creditor  of 
the  owner,  while  it  is  in  the  possession  of  the  tort-feasor  is  not,  therefore, 
available  as  a  defense  or  in  mitigation  in  an  action  by  the  owner  against 
the  bailee  for  the  conversion  or  negligent  loss  of  the  property  bailed. 

Bailee  cannot  Justift  ob  Defend  under  Reversed  Judgment  when. — 
Where  a  bailee  wrongfully  and  negligently  permits  his  bailor's  property 
to  be  appropriated  by  the  latter's  creditors  under  attachments  and  exe- 
cutions in  cases  in  which  the  judgments  were  released  and  discontinued, 
he  cannot,  in  an  action  against  him  by  the  bailor,  justify  or  defend  under 
luch  judgments.  The  attachments  and  executions  fall  with  the  judg- 
ments, and  the  judgment  creditors  would  be  compelled  to  make  restitu- 
tion, and  the  bailee  cannot  stand  in  any  better  position. 

Refusal  of  Court  to  Make  Findings  is  Error  when.  —  Where,  in  an 
action  against  a  bailee  to  recover  for  property  wrongfully  permitted  by 
him  to  be  appropriated  by  the  bailor's  creditors  under  a  judgment  against 
the  bailor,  there  is  evidence  tending  to  show,  and  plaintiff's  counsel  re- 
quests the  court  to  find,  that  said  judgment  was  entered  upon  an  offer 
of  judgment  made  by  an  attorney  for  plaintiff  without  authority  and  in 
fraud  of  her  rights;  that  the  execution  thereon  was  issued  after  the  at- 
tachment in  the  case  was  dissolved,  and  that  it  directed  the  sale  of  the 
attached  property  in  the  same  manner  as  if  the  attachment  was  in  force; 
that  the  execution  was  issued  to  a  person  who  had  no  authority  to  serve 
it  or  to  sell  the  property,  and  that  the  sale  thereunder  was  itself  fraudu- 
lent and  unfair,  —  it  is  error  for  the  court  to  refuse  to  find  on  tliese  mat. 
ters,  as  without  findings  thereon  it  cannot  be  legally  determined  that 
the  property  oame  to  the  plaintiff's  use,  or  that  she  had  the  benefit 
thereof. 

Action  to  recover  for  alleged  negligence  of  a  bailee  for  hire. 
The  opinion  states  the  case. 

Ira  Shafer,  for  the  appellant. 

Charles  E.  Miller^  for  the  respondent. 

O'Brien,  J.  The  legal  relations  which  the  defendant  held 
to  the  plaintiff,  and  out  of  which  this  controversy  has  arisen, 
was  that  of  a  bailee  or  depositary  for  hire.  The  fundamental 
question  in  the  case  is,  whether  the  defendant,  upon  the  un- 
disputed evidence  in  the  record,  discharged  those  duties  and 
obligations  to  the  plaintiff  which  the  law  imposed  upon  it  in 
regard  to  the  care  and  custody  of  her  property.  The  defend- 
ant is  a  corporation  organized  under  and  possessing  all  the 
powers  conferred  by  chapter  111  of  the  Laws  of  1867.  It  was 
authorized  to  receive  on  deposit,  as  bailee,  for  safe-keeping  and 


720    Roberts  v.  Stuyvesant  Safe  Deposit  Co.    [New  York^ 

storage,  jewelry,  plate,  money,  securities,  and  other  valuable 
things  upon  such  terms  and  for  such  compensation  as  might 
be  agreed  upon  by  the  said  corporation  and  the  owners  of  the 
property  or  the  bailors.  On  the  twenty-sixth  day  of  July^ 
1873,  the  defendant  delivered  to  the  plaintiff  an  instrument 
in  the  form  of  a  receipt,  whereby  the  defendant  acknowledged 
that  it  had  received  from  the  plaintiff,  residing  at  206  West 
Twenty-first  Street,  in  the  city  of  New  York,  the  sum  of 
twenty  dollars  for  the  rental  of  safe  No.  6,012  in  the  vaults  of 
the  Stuyvesant  Safe  Deposit  Company  for  the  term  of  one  year 
from  that  date,  "  and  subject  to  the  rules  of  the  company, 
printed  on  the  back  of  this  receipt,"  One  of  these  rules  pro- 
vides that  "  the  responsibility  of  this  company  with  regard  to- 
property  deposited  in  the  rented  safes  is  limited  to  the  dili- 
gent and  faithful  performance  of  their  duty  by  the  officers  and 
employees  of  the  company."  Another  provided  that  no  per- 
son would  be  allowed  inside  the  vaults  for  the  purpose  of 
opening  any  safe  therein  except  the  renter,  or  his  substitute^ 
named  in  the  books  of  the  company,  and  that  two  persona 
would  not  be  allowed  to  enter  the  vault  at  the  same  time  un- 
less personally  known  to  one  of  the  defendant's  officers.  The- 
plaintiff  was  furnished  with  a  key  to  the  safe  thus  rented  a» 
provided  for  by  the  rules,  and  she  placed  a  tin  box  in  it  for 
the  purpose  of  holding  such  property  as  she  desired  to  place 
therein.  On  the  15th  of  October,  1873,  the  plaintiff  had  ir> 
this  box,  which  was  locked  up  in  the  safe  rented  from  defend- 
ant, a  large  sum  of  money,  some  fourteen  United  States  bonds^ 
and  also  numerous  other  bonds  issued  by  various  railroad  and 
telegraph  companies,  the  whole  amounting  to  over  forty  thou- 
sand dollars  in  value.  On  that  day  the  recorder  of  the  city 
of  New  York  issued  a  search-warrant  under  his  hand  and 
seal,  reciting  that  complaint  had  been  made  to  him  on  oath 
by  one  Pinkerton  that  about  December  10,  1872,  one  hundred 
United  States  bonds  of  the  par  value  of  seventy-five  thousand 
dollars,  and  four  Louisville  water  bonds  of  one  thousand  dol- 
lars each,  had  been  feloniously  stolen  and  carried  away  from 
the  Third  National  Bank  of  Baltimore  by  certain  persons 
named  in  the  warrant,  as  was  suspected,  and  that  said  prop- 
erty was  then  concealed  in  three  certain  boxes  or  safes  in  de- 
fendant's vaults,  one  of  which  was  the  box  or  safe  rented  by 
the  plaintiff.  The  warrant,  which  was  directed  to  the  sherifT 
of  the  citj'^  and  county  of  New  York,  or  to  any  policeman  of 
the  municipal  police  of  said  city,  then  commanded  the  officers- 
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to  whom  it  was  addressed  to  diligently  search  in  the  daytime 
the  said  boxes  or  safes  in  the  said  premises  where  the  said 
property  was  suspected  to  be  concealed,  and  when  found,  to 
bring  the  same  before  him  to  be  dealt  with  according  to  hiw. 
Armed  with  this  warrant,  a  police  captain,  accompanied  by 
another  police-officer  and  by  Pinkerton  and  a  person  prepared 
to  break  into  the  safe,  appeared  at  the  defendant's  place  of 
business,  and  demanded  access  to  the  safe  used  by  the  plain- 
tiff. 

It  is  found  that  the  defendant's  officers  protested  against  the 
proposed  action  of  these  parties,  but  they  made  no  other  resist- 
ance, and  they  furnished  the  officers  with  the  means  of  identi- 
fying the  safe  in  which  the  plaintiff's  property  was,  or  pointed 
out  the  safe  to  him,  and  the  officer  then  broke  it  open  and  re- 
moved the  tin  box  from  the  same.  After  the  formal  protest 
on  the  part  of  the  defendant's  officers,  no  attempt  was  made 
by  them  to  interfere  with  the  officers,  who  expressed  a  deter- 
mination to  enter  the  safe  by  force.  A  list  of  the  contents 
of  the  box  was  made  by  one  of  defendant's  officers  and  the 
police.  There  was  found  in  it  over  nine  thousand  dollars  in 
money,  besides  the  railroad  and  telegraph  company  bonds, 
but  nothing  corresponding  to  the  property  described  in  tiie 
search-warrant,  except  fourteen  United  States  bonds;  and  as 
to  these,  the  warrant  contained  nothing  that  would  enable  any 
one  to  identify  them  by  number,  date,  issue,  or  otherwise,  us 
the  stolen  property,  or  any  part  of  it,  which  was  described  in 
the  warrant.  The  officer  carried  all  the  contents  of  the  box 
away,  and  instead  of  bringing  it  to  the  recorder  wiio  had  is- 
sued the  warrant,  and  before  whom  it  was  returnable,  and  who 
had  power  to  inquire  in  regard  to  the  ownership  of  the  prop- 
erty, the  officers  delivered  the  box  and  its  contents  to  the  dis- 
trict attorney.  It  does  not  appear  that  any  investigation  was 
ever  made  to  ascertain  whether  any  of  the  property  thus  car- 
ried away  was  in  fact  stolen.  There  is  no  proof  or  finding  in 
the  case  that  it  was;  and  the  defense  of  this  action  proceeded 
upon  the  theory  that  it  in  fact  belonged  to  the  plaintiff.  The 
defendant's  officers  were  not  taken  by  surprise  when  the  po- 
lice captain  and  his  associates  appeared  and,  upon  the  author- 
ity of  a  search-warrant,  demanded  admission  to  the  vault.  It 
appears  that,  a  day  or  two  before,  one  of  the  assistants  of  the 
district  attorney  called  at  the  defendant's  place  of  business 
and  inquired  of  the  book-keeper  if  the  plaintiff's  husband  and 
another  man  had  safes  in  the  vault     The  book-keeper  refused 
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to  answer  the  question,  and  upon  such  refusal  he  was  informed 
by  the  assistant,  in  substance,  that  he  would  show  him  tliat  he 
*'  must  tell."  The  next  day  the  book-keeper  was  served  with 
a  subpoena  by  the  district  attorney  to  testify  before  the  grand 
jury,  and  to  have  with  him  all  books  and  papers  of  tlie  de- 
fendant containing  the  names  of  depositors  in  the  safes  or 
vaults  of  the  company.  The  book-keeper  then  consulted  with 
the  president,  and  they  concluded  that  it  would  not  do  to 
bring  the  books  into  court,  but  that  they  would  take  a  memo- 
randum from  them  of  the  names  of  the  parties,  and  in  this 
way  the  district  attorney  became  informed  that  the  plaintiff 
also  had  a  safe  in  the  vault  of  defendant.  The  defendant's 
oflScers  were  not  bound  to  resist  the  execution  of  the  warrant 
by  the  employment  of  force,  but  the  warrant  afforded  no  ex- 
cuse or  justification  for  the  removal  of  property  from  the  de- 
fendant's custody  that  was  not  described  therein,  and  hence 
in  this  case  the  police  had  no  right  to  remove  any  of  the  plain- 
tiff's property  found  in  the  safe,  except  possibly  the  United 
States  bonds.  As  to  all  the  other  property,  the  defendant 
could  have  used  such  means  to  prevent  its  removal  as  would 
be  proper  and  justifiable  in  case  the  same  parties  attempted  to 
remove  it  without  having  any  warrant  or  legal  authority  what- 
ever. In  carrying  away  property  not  called  for  by  or  de- 
scribed in  the  warrant,  the  police  and  other  persons  assisting 
them  were  trespassers,  and  we  think  that  the  defendant's  offi- 
cers neglected  to  make  such  opposition  to  the  trespass  as  they 
could  and  should  have  made  under  all  the  circumstances. 
The  police  could  not  have  proceeded  to  execute  the  warrant 
without  first  exhibiting  it  or  at  least  stating  its  contents,  and 
it  must  be  assumed  that  they  would  have  done  if  so  requested. 
There  is  no  proof  and  no  finding  that  after  the  safe  was  broken 
open  and  the  tin  box  found  to  contain  property  not  mentioned 
in  the  warrant,  that  the  defendant's  officers  called  the  atten- 
tion of  the  police  to  the  fact  or  forbade  its  removal.  Indeed, 
none  of  the  defendant's  officers  asked  to  see  the  warrant  or  in- 
formed themselves  in  regard  to  its  contents  or  took  any  means 
to  ascertain  whether  the  contents  of  the  box  or  any  part  of  it 
was  called  for  by  the  process  under  which  the  police  assumed 
to  take  possession  of  the  property  and  remove  the  same  from 
the  defendant's  custody.  They  made  no  attempt  to  notify 
the  plaintiff  of  what  had  transpired,  although  they  had  her 
name  and  address,  and  she  resided  not  more  than  three 
fourths  of  a  mile  distant.    They  made  no  attempt  to  procure 
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a  return  of  the  property,  which  seems  to  have  been  delivered 
to  the  district  attorney  instead  of  bringing  it  before  the  re- 
<;order, according  to  the  command  of  the  warrant  to  be  "dealt 
with  according  to  law."  We  think  that  the  defendant's  offi- 
cers neglected  to  exercise,  in  the  care  and  keeping  of  tlie  prop- 
erty which  the  plaintiff  had  confided  to  their  charge,  that 
degree  of  diligence  and  fidelity  to  which  they  were  bound  by 
the  terms  of  the  contract  under  which  the  property  was  de- 
posited in  the  defendant's  vault  as  well  as  by  the  legal  rela- 
tions which  they  then  assumed  to  the  plaintiff:  Ouderkirk  v. 
Central  Nat.  Bank,  119  N.  Y.  263;  Jones  v.  Morgan,  90  N.  Y. 
4;  43  Am.  Rep.  131.  It  is  no  doubt  true  that  a  bailee  for  re- 
ward, such  as  the  defendant  was,  may  excuse  himself  for  a 
failure  to  deliver  the  property  to  the  bailor  when  called  for, 
by  showing  that  the  property  was  taken  out  of  his  custody  un- 
der the  authority  of  valid  legal  process,  and  that  within  a  rea- 
sonable time  he  gave  notice  of  that  fact  to  the  owner:  Blivcn 
V.  Hudson  R.  R.  R.  Co.,  36  N.  Y.  403;  Western  T.  Co.  v.  Barber, 
56  N,  Y.  544;  Van  Winkle  v.  United  States  M.  S.  S.  Co.,  37 
Barb.  122;  Livingston  v.  Miller,  48  Hun,  232;  Stiles  v.  Davis, 
1  Black,  101. 

But  in  this  case  the  persons  who  took  the  property  had  no 
process  that  authorized  them  to  do  so,  and  hence  the  defendant 
had  the  right  to  make  such  resistance  to  it  as  they  would  have 
had  if  the  same  parties  attempted  to  take  it  without  any  pro- 
cess whatever,  and  if  overcome  by  superior  force  they  could 
pursue  and  reclaim  it  by  legal  proceedings  or  otherwise  in  the 
same  manner  as  if  the  search-warrant  had  not  been  procured. 
When  property  in  the  custody  of  a  bailee  for  hire  is  demanded 
by  third  persons,  undercolor  of  process,  it  becomes  his  duty 
to  ascertain  whether  the  process  is  such  as  requires  him  to 
surrender  the  property,  and  if  it  is  not,  then  it  is  his  right 
and  duty  to  refuse  and  to  offer  such  resistance  to  the  taking, 
and  adopt  such  measures  for  reclaiming  it  if  taken,  as  a  pru- 
dent and  intelligent  man  would  if  it  had  been  demanded  and 
taken  under  a  claim  of  right  to  the  property  by  another  with- 
out legal  process.  The  defendant  did  not  discharge  the  duty 
that  it  owed  to  the  bailor  and  owner  of  the  property  by  merely 
making  a  formal  protest  against  entering  the  vaults  where  the 
property  was.  A  person  wiio  would  allow  his  own  property  to 
be  taken  from  him  under  like  circumstances,  and  without  do- 
ing more  to  prevent  such  a  result,  or  to  repossess  himself  of 
it  when  taken,  could  scarcely  be  called  a  prudent  man.     It 
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follows  that  the  defendant  has  not  shofpn  that  the  property 
was  taken  frono  its  possession  by  legal  process  so  as  to  excuse^ 
its  loss.  The  answer  presents  another  very  important  ques- 
tion arising  out  of  transactions  in  regard  to  the  property 
after  it  was  taken  from  the  possession  of  the  defendant.  It- 
seems  that  while  the  property  was  in  the  custody  of  the  dis- 
trict attorney  it  was  levied  upon  by  parties  who  were,  or 
claimed  to  be,  creditors  of  the  plaintiff.  The  answer  as 
amended  before  and  at  the  trial  avers  the  commencement  of 
four  different  actions  against  the  plaintiff,  in  which  attach- 
ments were  issued  and  levied,  judgments  recovered  on  some- 
of  them,  and  levies  made  upon  the  property  in  question,  and 
sales  thereunder,  and  an  application  of  the  proceeds  upon  the- 
judgments,  or  some  of  them.  The  case  was  tried  by  the  court 
without  a  jury,  and  while  the  findings  state  the  commencement 
of  the  actions,  the  issuance  of  attachments  and  levy  there- 
under, the  entry  of  judgment  and  levy  of  execution,  there  i& 
no  distinct  finding  that  the  proceeds  were  applied  upon  any 
judgment  against  the  plaintiff.  While  a  bailee  who  permits 
the  property  of  the  bailor  to  be  taken  by  a  stranger  may  ex- 
cuse himself  by  showing  that  he  yielded  to  the  power  of  legal 
process,  it  does  not  follow  that  a  seizure  under  such  process,, 
after  the  bailee  has  negligently  allowed  the  property  to  pass 
into  the  hands  of  trespassers,  or  persons  who  have  no  right  to 
it,  will  be  any  protection  to  him  in  an  action  by  the  owner. 
When  the  defendant  permitted  the  property  to  be  taken  from 
its  custody  without  using  proper  diligence  and  care  to  retain 
or  reclaim  it,  the  plaintiff's  cause  of  action  accrued,  and  could 
not  be  defeated  by  the  action  of  parties  seeking  to  establish 
claims  against  the  owner.  The  rule  in  such  cases  seems  to  be^ 
that  when  a  bailee  is  sued  by  the  owner  for  the  conversion  or 
negligent  loss  of  the  property  bailed,  it  is  not  a  defense  or  bar 
to  the  action  to  show  that  after  it  went  into  the  possession  of 
others,  it  was  levied  upon  under  process  against  the  owner.  If 
it  can  be  shown  that  the  bailor  become  repossessed  of  the 
property,  or  that  it  came  to  his  use,  or  that  he  had  the  benefit 
of  it  by  application  through  regular  legal  proceedings  upon  a 
judgment  against  him,  such  facts  will  go  in  mitigation  of  dam- 
ages: 2  Greenl.  Ev.,  sec.  276;  Ball  v.  Liney,  48  N.  Y.  6;  8  Am. 
Rep.  511;  Wehle  v.  Butler,  61  N.  Y.  245,  249;  Hamaer  v.  Wil- 
sey,  17  Wend.  91;  Otis  v.  Jones,  21  Wend.  394;  Higgins  v. 

Whitney,  24  Wend.  379;  Sherry  v.  Schuyler,  2  Hill,  204;  Lynn. 

V.  Yatea,  52  Barb.  237;   Sprague  v.  McKinzie,   63  Barb.  60j 
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PeaJ:  v.  Lemon,  1  Lans.  295;  Pierce  v.  Deijjamin,  14  Pick.  3jG; 
:25  Am.  Dec.  396. 

We  do  not  think  that  the  mere  levy  of  an  execution  or  at- 
tachment upon  the  property  by  a  creditor  of  the  owner  wliilo 
it  is  in  the  possession  of  the  tort-feasor  is  available  as  a  defense 
or  in  mitigation.  It  must  be  shown  that  the  owner  had  the 
benefit  of  it  in  such  a  way  as  to  operate,  in  law,  as  a  restora- 
tion of  the  property.  None  of  the  authorities  tliat  have  been 
brought  to  our  attention  maintain  the  proposition  that  to  show 
A  levy  alone  is  suflBcient,  and  such  a  rule  could  not  be  sup- 
ported in  reason  or  justice.  The  principles  that  apply  in  .<5ucii 
cases  were  stated  by  Earl,  J.,  in  Ball  v.  Liney,  48  N.  Y.  0,  8 
Am.  Rep.  511,  as  follows:  "After  a  conversion  of  property,  tho 
title  still  remains  in  the  owner,  and  the  property  can  be  taken 
from  the  wrong-doer  on  an  execution  against  the  owner,  and 
sold,  and  the  proceeds  applied  upon  his  debt,  and  the  owner 
will  thus  have  the  benefit  of  the  property,  and  in  such  case 
the  wrong-doer  can  set  up  the  seizure  and  sale,  not  as  an  en- 
tire defense,  but  in  mitigation  of  damages,  for  the  reason  that 
it  would  be  unjust  for  the  owner  to  recover  the  value  of  the 
property  after  he  has  thus  had  the  benefit  of  it.  It  is  not  tho 
fact  of  the  seizure  that  gives  the  defense,  but  that  it  has  been 
«eized  under  such  circumstances  that  the  owner  has  had  or 
could  have  the  benefit  of  it."  Some  of  the  judgments  set  up 
in  the  answer  were  shown  at  the  trial  to  have  been  released 
and  discontinued,  and  of  course  upon  such  determination  of 
the  suits  the  attachments  and  executions  fell  with  them.  If 
4iny  of  the  property  in  question  was  applied  upon  such  judg- 
ments, the  plaintiflF  therein  would  be  compelled  to  make  resti- 
tution, and  it  is  difficult  to  see  how  the  defendant  could  derive 
-an}  greater  measure  of  protection  from  the  suit,  and  the  pro- 
cess and  judgment  therein,  than  the  parties  themselves  could, 
had  the  plaintiff  brought  an  action  against  them  to  recover 
the  property  or  its  value.  In  such  a  suit,  the  parties  who  had 
taken  or  appropriated  the  property  could  not  justify  or  defend 
under  process  or  judgment  that  had  been  reversed  or  set  aside, 
and  the  same  rule  would  apply  to  the  defendant.  There  was, 
however,  one  of  the  judgments  in  force  at  the  time  of  the  trial. 
That  was  recovered  for  less  than  ten  thousand  dollars,  and 
the  court  found  that  the  property  in  question,  when  taken, 
was  worth  about  forty-three  thousand  dollars;  but  as  before 
remarked,  it  is  not  found  that  any  of  the  proceeds  of  the  prop- 
erty were  applied  to  the  satisfaction  of  this  judgment,  though 
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there  is  evidence  that  would  warrant  that  conclusion.  The 
counsel  for  the  plaintiff  requested  the  court  to  make  numerous 
findings  of  fact  and  law  in  regard  to  the  manner  in  which  the 
attachments  and  executions  were  served  and  the  levy  made, 
the  dissolution  of  the  attachments,  the  reversal  of  the  judg- 
ments, and  discontinuance  of  the  actions,  which  the  court 
refused,  on  the  ground  that  they  were  immaterial.  Some  of 
them  doubtless  were,  but  many  of  them  were  not,  and  conse- 
quently should  have  been  found,  as  there  was  no  dispute  in; 
the  evidence  in  regard  to  them. 

As  to  the  judgment  which  was  in  force  at  the  time  of  the 
trial,  it  was  claimed  by  the  plaintiff's  counsel  to  have  been, 
entered  upon  an  offer  by  an  attorney  for  the  plaintiff,  without 
authority  for  that  purpose,  and  in  fraud  of  her  rights;  that  the 
execution  thereon  was  issued  after  the  attachment  was  dis- 
solved, and  that  it  directed  the  sale  of  the  attached  property 
in  the  same  manner  as  if  the  attachment  was  in  force;  that 
the  execution  was  issued  to  a  person  who  had  no  authority  to- 
serve  it,  or  to  sell  the  property,  and  that  the  sale  thereunder 
was  itself  fraudulent  and  unfair. 

There  was  evidence  to  support  some  of  these  claims,  and  the 
court  was  requested  to  make  specific  findings  thereon,  which 
requests  were  refused,  and  for  the  same  reason  as  the  other. 
The  plaintiflf  had  a  right  to  distinct  findings  as  to  the  amount, 
applied  upon  any  of  the  judgments,  the  existence  of  the  judg- 
ments themselves,  and  of  the  attachments  and  executions,, 
the  manner  in  which  any  levy  relied  upon  by  the  defendant 
was  made,  and  whether  any  lien  was  acquired  under  them,, 
and  whether  the  person  who  made  the  sale  had  authority  for 
that  purpose.  Without  such  findings,  or  at  least  some  of 
them,  it  could  not  be  legally  determined  that  the  property 
came  to  the  plaintiff's  use,  or  that  she  had  the  benefit  thereof^, 
as  that  result  depended  upon  the  extent  to  which  the  judg- 
ments existing  against  her,  and  not  reversed  or  set  aside,  had. 
been  extinguished.  In  this  condition  of  the  case,  it  would  be 
manifestly  impracticable  for  us  to  attempt  to  decide  what 
effect  is  to  be  given  to  the  suits  and  proceeding  therein  which 
were  instituted  against  the  plaintiff  after  the  property  was^ 
taken  from  the  defendant,  and  while  in  the  possession  of  the 
district  attorney.  None  of  these  questions  are  alluded  to- 
in  the  opinion  of  the  general  term,  and  so  far  as  they  were 
passed  upon  at  all  by  the  trial  court,  it  seems  to  have  been 
upon  the  theory  that  it  was  sufiicient  for  all  the  defendant's. 
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purposes  to  show  the  issuing  of  the  process  and  seizure  of  the 
property  thereunder.  Whether  these  suits  and  the  proceed- 
ings in  thera  are  available  to  the  defendant  in  mitigation  oi 
damages,  and  to  what  extent,  are  questions  to  be  settled  upon 
another  trial,  or  upon  further  findings  of  fact. 

As  we  are  constrained  to  differ  from  tlie  court  below  in  the 
conclusion  that  the  defendant  performed  its  duty  with  refer- 
ence to  the  property  which  it  held  as  bailee,  we  cannot  say, 
as  the  case  now  stands,  that  the  plaintiff  was  not  prejudiced 
thereby. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  the  event.        

Bailments  —  Duty  of  Batleb  whex  PRbPER-rr  is  Sought  to  be  Take >i 
fBOM  Him  under  Process:  See  note  to  Schmidt  v.  Blood,  24  Am.  Dec.  156; 
Jncett  V.  Olaen,  18  Or.  419;  17  Am.  St  Rep.  745,  and  note.  Where  a  car- 
rier allows  goods  to  be  taken  from  its  custody  by  an  officer,  it  is  no  defense, 
in  an  action  of  trover  against  it,  to  show  that  the  goods  were  taken  by  a  a 
officer,  unless  it  is  also  shown  that  the  officer  had  a  legal  right,  under  his 
writ,  to  take  them:  Qibbma  t.  Farwell,  63  Mich.  344;  6  Am.  St.  Rep.  301. 
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[123  Nkw  York,  109] 
Married  Woman  cannot  Recover  on  Policy  of  Insurance  on  her  Hus- 
band's Life,  Forfeited  by  Non-payment  of  Premium,  when.  —  A 
married  woman  cannot  claim  the  benefit  of  a  policy  of  insurance  on  th« 
life  of  her  husband,  issued  for  her  benefit,  but  without  her  knowledge, 
without  at  the  same  time  assuming  all  the  responsibility  of  a  faibire  to 
perform  its  essential  conditions.  And  if  her  husband,  after  taking  out 
■uch  a  policy,  which  it  is  stipulated  siiall  become  void  in  case  uf  failure 
to  pay  any  premium  when  the  same  shall  become  due,  upon  receiving 
notice  that  a  premium  will  become  due  at  a  certain  time,  and  before 
making  payment  thereof  forges  her  name  to  a  surrender  of  the  policy, 
which  the  company  in  good  faith  accepts,  paying  the  surrender  value  by 
a  check  made  payable  to  the  joint  order  of  the  husband  and  wifu,  and 
no  payments  of  premium  are  thereafter  made,  she  cannot  recover  on  the 
policy  after  her  husband's  death,  although  the  surrender  is  void  and  she 
knew  nothing  either  of  the  issuance  or  surrender  of  the  policy  until 
after  his  death. 

Action  on  a  policy  of  life  insurance.    The  opinion  states  the 
ease. 

0.  P.  Buel,  for  the  appellant. 

Lucius  McAdam,  for  the  respondent. 
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O'Brien,  J.     In  the  year  1861,  upon  the  application  of  tlie 
plaintiff's  husband,  Henry  Schneider,  the  defendant  issued  i(s 
policy  insuring  his  life  for  the  benefit  of  the  plaintiff.     The 
policy  contained  the  usual  stipulation  that  in  case  the  assured 
should  fail  to  pay  any  quarterly  premium  when  the  same  be- 
came due,  the  policy  should  lapse  and  become  null  and  void. 
The  husband  retained  the  policy  in  his  possession,  and  paid 
the  premiums  as  they  became  due  up  to  and  including  the 
premium  payable  January  17,  1886.     On  the  fifteenth  day  of 
March,  1886,  the  defendant  duly  served  the  notice  required 
by  the  statute,  that  another  premium  would  fall  due  the  I7th 
of  April  following.     This  notice  was  served  upon  the  husband, 
who  had  the  policy  in  his  possession,  and  who  was  the  agent 
of  his  wife  for  the  purpose  of  receiving  the  notice:    Laws  of 
1877,  c.  321.     This  premium  was  not  paid,  and  no  notice  was 
thereafter  served  by  the  defendant.     On  the  29th  of  March, 
1886,  while  the  policy  was  in  force,  the  husband  produced  and 
surrendered  the  policy  to  the  defendant,  and  received  $525, 
the  surrender  value,  from  the  defendant,  which   was  paid  by 
its  check  to  the  joint  order  of  the  husband  and  the  wife.     The 
check  was  presented,  indorsed  in  proper  form,  paid  by  the 
bank,  and  charged  to  defendant.     At  the  same  time,  the  hus- 
band presented  and  delivered  to  the  defendant  a  paper  under 
seal,  purporting  to  be  signed  by  the  wife,  and  duly  acknowl- 
edged before  a  commissioner  of  deeds,  containing  a  request  to 
accept  the  surrender  of  the  policy,  and  a  release  discharging 
the  defendant  from  all   further  liability  thereon.     The  com- 
pany, relying  upon  this  paper,  paid  the  surrender  value,  as 
above  stated.    The  husband  died  in  September,  1886,  and  un- 
til after  that  the  wife  had  no  knowledge  of  the  existence  of 
the  policy  and  her  signature  to  the  paper  containing  the  sur- 
render and  release,  and  the  indorsement  of  her  name  upon  the 
check  was  forged.     She  received  no  part  of  the  $525  paid  on 
the  surrender  of  the  policy.     She  demanded  payment  of  the 
policy,  and  upon  refusal,  presented  proofs  of  the  death,  and 
then  brought  this  action.     It  was  found  at  the  trial,  as  matter 
of  law,  that  the  surrender  was  void,  and  the  contract  to  pay- 
in  case  of  death  was  unaffected  thereby.     The  plaintiff  recov- 
ered, and  the  judgment  was  sustained  by  the  general  term. 

The  conclusion  of  the  trial  court  that  the  surrender  was,  as 
against  the  plaintiff,  null  and  void,  and  which  is  clearly  cor- 
rect, renders  it  necessary  f  the  plaintiff,  in  order  to  sustain 
the  recovery,  to  meet  and  answer  another  objection  that  con- 
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fronts  her.  The  premium  due  on  the  17th  of  April,  1886, 
was  not  paid.  The  notice  required  by  the  statute  was  served 
on  the  15th  of  March  preceding,  and  the  existence  of  the 
policy  as  a  valid  contract  of  insurance,  and  the  liability  of  the 
defendant  thereon,  depended  upon  tho  performance  of  this 
condition.  The  fraudulent  surrender  of  the  policy  by  the 
husband  before  the  April  premium  became  due  in  no  way 
excuses  the  failure  to  pay  the  premium,  unless  the  defendant 
was  in  some  way  connected  with  that  fraud,  or  guilty  of  some 
negligent  act  in  regard  thereto.  There  is  no  proof  and  no 
finding  that  it  was.  On  the  contrary,  the  defendant  seems  to 
have  been  the  innocent  victim  of  a  fraud  perpetrated  upon  it 
by  the  husband,  who  was  the  plaintiff's  agent  in  procuring  the 
policy,  paying  the  premiums,  and  receiving  the  statutory  notice 
as  to  when  they  were  due.  The  paper  purporting  to  be  signed 
by  the  plaintiff,  requesting  the  defendant  to  accept  the  sur- 
render and  releasing  it  from  further  liability,  was  in  proper 
form.  There  was  attached  to  it  the  certificate  of  an  officer 
authorized  to  take  and  certify  acknowledgments  that  tho 
plaintiff  appeared  before  him  and  duly  acknowledged  the  in- 
strument, and  there  was  no  circumstance  that  could  warrant 
the  defendant  in  doubting  its  genuineness.  It  has  boen  found 
that  the  defendant  relied  upon  it,  and  neither  in  the  findings 
nor  the  evidence  is  there  anything  to  be  found  to  justify  a 
suspicion  of  bad  faith.  It  cannot  be  held  that  the  transaction 
between  the  defendant  and  the  husband,  which  resulted  in  the 
payment  to  him  of  the  surrender  value  of  the  policy  and  upon 
which  the  defendant  relied,  was  void,  and  at  the  same  time 
relieve  the  plaintiff  from  the  effect  of  a  failure  to  perform  the 
conditions  upon  which  the  existence  of  the  contract  depended. 
The  plaintiff  cannot  claim  the  benefit  of  a  contract  made  ux 
her  behalf,  but,  as  it  appears,  without  her  knowledge,  without 
at  the  same  time  assuming  all  the  responsibility  of  a  failure  to 
perform  its  essential  conditions.  In  those  cases  where  a  re- 
covery has  been  permitted  by  the  beneficiary,  notwithstanding 
a  surrender  and  release  such  as  appears  in  this  case,  the  party 
seeking  to  recover  was  able  in  some  way  to  connect  the  com- 
pany with  the  fraud,  or  to  show  some  fault  or  negligent  act  on 
its  part  that  excused  the  payment  of  the  premium:  Whitehead 
y.  New  York  L.  Ins.  Co.,  102  N.  Y.  143;  55  Am.  Rep.  787; 
Frank  v.  Mutual  L.  Ins.  Co.,  102  N.  Y.  266;  55  Am.  Rep.  807; 
Knapp  V.  Homoeopathic  M.  L.  Ins.  Co.,  117  U.  S.  411. 

The  husband  had  the  possession  of  the  policy,  and  in  deal- 
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ing  with  the  defendant  in  regard  to  it  was  treated  as  plaintiff's. 
agent,  and  the  rule  that  when  one  of  two  innocent  parties  must 
sustain  a  loss  from  the  fraud  of  a  third,  such  loss  shall  fall 
upon  the  one  whose  act  enabled  the  fraud  to  be  committed^ 
applies  to  this  case. 

The  judgment  should  be  reversed,  and  a  new  trial  granted^ 
costs  to  abide  the  event.         _____ 

Life  Insurance  —  Wife  as  a  Beneficiary.  —A  hnsbaml  who  has  pro- 
cared  a  policy  of  insurance  upon  his  life  for  the  benefit  of  his  wife  may  not 
surrender  it  without  her  assent  while  in  force,  but  if  it  has  become  forfeitefl 
for  non-payment  of  premiums,  he  may  thereafter  surrender  it:  Whitehead  v» 
New  York  L.  Ins.  Co.,  102  N.  Y.  143;  55  Am.  Rep.  787. 
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(123  New  York,  207.] 

PcBLiCATioN  Libelous  per  Se  when.  —  To  publish  in  a  newspaper  an 
article  stating  that  plaintiff  was  threatened  with  a  breach  of  promise 
suit,  that  he  and  his  friends  were  moving  to  effect  a  reconciliation,  bub 
that  the  young  lady  insisted  on  his  marrying  her,  is  libelons  perse,  be- 
cause the  tendency-  of  the  publication  was  to  disgrace  him  and  bring  hint 
into  ridicule  and  contempt.  And  in  an  action  of  libel  for  such  publica- 
tion the  plaintiff  may  recover  without  alleging  or  proving  special  dam- 
ages. 

BviDENCE  IN  Action  for  Libel  to  Pkovb  Gkneral  Damaoe,  What  Ad- 
missible. —  In  an  action  of  libel  for  publishing  an  article  in  a  newspaper,^ 
to  the  effect  that  plaintiff  was  threatened  with  a  breach  of  promise 
suit,  evidence  of  the  nature  of  the  plaintiff's  business,  and  that  he  was  %. 
married  man,  is  competent  to  show  the  circumstances  surrounding  him, 
and  as  bearing  upon  the  hurtful  tendency  of  the  libel  and  the  general 
damage  to  which  he  was  exposed. 

Defense  in  Libel,  What  is  not. — Where  a  newspaper  proprietor  pub- 
lishes a  libel  without  any  inquiry  and  without  any  knowledge  on  tlie 
subject,  it  is  no  defense  for  him  to  show  that  the  article  was  telegraphed 
to  him  by  a  correspondent  who  had  heard  the  matter  stated  in  the  arti- 
cle; his  correspondent  is  not  his  agent  in  the  sense  that  the  correspond- 
ent's information  was  his  information. 

Evidence  of  Fact  of  Which  Defendant  had  No  Knowledge  not  Avail- 
able IN  MmoATiON  OF  Damages  when. — In  an  action  for  libel,  th* 
defendant  is  not  entitled  to  the  benefit  of  evidence  of  a  fact  of  which  ho- 
had  no  knowledge  at  the  time  of  the  publication  of  the  libel,  in  mitiga- 
tion of  damages. 

Action  for  libel.     The  opinion  states  the  case. 
Cassius  C.  Davy,  for  the  appellant. 
Raines  Brothers,  for  the  respondent. 
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Earl,  J.  On  the  twentieth  day  of  October,  1884,  the  de- 
fendant was  a  corporation  and  published,  in  the  city  of  New 
York,  a  newspaper  called  the  Morning  Journal,  and  the  plain- 
tiff was  a  resident  of  Rochester.  On  that  day  the  following 
article  appeared  in  that  paper:  — 

"Refuses  to  be  Reconciled. 

"il  Rochester  Society  Belle  Who  Insists  upon  being  Sfarried. 

"  [Special  to  the  Morning  Journal.] 

"  Rochester,  N.  Y.,  Oct.  19. 

** Upper  tendom  is  highly  excited  over  a  threatened  breach  of 
promise  suit  against  John  E.  Morey,  Jr.,  a  stockholder  in  the 
Union  and  Advertiser,  and  prominent  in  society  circles.  A 
prominent  society  belle  will  be  plaintiff  in  the  action.  Morey 
and  his  friends  are  moving  to  effect  a  reconciliation,  but  the 
young  lady  insists  on  his  marrying  her." 

The  plaintiff,  claiming  that  the  publication  was  libelous, 
brought  this  action  to  recover  damages  on  account  thereof,  and 
recovered  a  judgment  which  has  been  affirmed  at  the  general 
term.  The  defendant  claims  that  the  article  is  not  libelous 
per  se,  and  as  no  special  damages  were  alleged  or  proved,  con- 
tends that  the  plaintiff  should  have  been  nonsuited. 

There  can  be  no  doubt  that  the  publication  is  libelous  perse. 
Its  tendency  was  to  disgrace  the  plaintiff,  and  bring  him  into 
ridicule  and  contempt:  2  Colby's  Crim.  Law,  57;  Starkie  on 
Libel  and  Slander,  2d  Eng.  ed.,  166,  168;  Moak's  Underbill 
on  Torts,  199;  Townshend  on  Slander  and  Libel,  sec.  21; 
Cropp  v.  Tilney,  3  Salk.  225;  ViUers  v.  Monsley,  2  Wils.  403; 
Shelby  v.  Sun  Printing  &  P.  Ass'n,  38  Hun,  474;  109  N.  Y. 
611;  Moore  v.  Francis,  121  N.  Y.  199;  18  Am.  St.  Rep.  810. 

At  the  trial,  the  defendant  objected  to  proof  of  the  nature 
of  the  plaintiff's  business,  and  that  he  was  a  married  man. 
This  proof  was  competent,  not  to  show  special  damage,  as 
none  was  alleged,  but  to  show  the  circumstances  surrounding 
the  plaintiff,  and  as  bearing  upon  the  hurtful  tendency  of  the 
libel,  and  the  general  damage  to  which  he  was  exposed. 

The  article  was  sent  by  telegraph  to  the  Morning  Journal 
by  its  Rochester  correspondent,  and  on  the  trial  the  defendant 
offered  to  show  by  him,  substantially,  that  he  had  heard  that 
the  breach  of  promise  suit  had  been  commenced  against  the 
plaintiff,  and  how  and  where  he  obtained  the  information. 
This  evidence  was  excluded  by  the  trial  judge,  because  the 
defendant  did  not  have  any  information  on  the  subject  at  the 
time  of  the  publication.     It    published  the   libelous  article 
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without  any  inquiry  and  without  any  knowledge  on  the  sub- 
ject, and  hence  it  was  not  entitled  to  the  evidence  for  any 
purpose.  The  evidence  had  no  bearing  upon  its  good  faitb, 
and  could  not  be  used  to  rebut  malice  or  to  mitigate  the  dam- 
ages. It  received  the  libelous  article  from  its  correspondent, 
who  was  not  its  agent  in  the  sense  that  his  act  was  its  act,  and 
his  information  its  information,  and  it  could  receive  no  ad- 
vantage from  the  fact  that  he  was  imposed  on  or  innocently 
mistaken. 

The  defendant  also  offered  to  prove  that  an  action  for  breach 
of  promise  of  marriage  was  actually  commenced  against  one 
John  E.  Morey,  not  the  plaintiff,  and  that  the  Rochester  cor- 
respondent had  heard  of  the  suit  before  sending  the  article  to 
it  for  publication,  and  this  evidence  was  excluded  upon  the 
Bame  ground;  and  for  the  same  reasons  we  think  there  was  no 
error  in  the  exclusion.  The  defendant  cannot  have  the  benefit 
of  such  a  fact  in  mitigation  of  damages  of  which  it  had  no 
knowledge. 

For  these  reasons,  and  others  more  fully  stated  in  the  able 
opinion  in  the  court  below,  the  judgment  should  be  affirmed, 
with  costs  

Newspaper  Libel.  —  For  a  thorough  discussion  of  the  law  as  applicabla 
to  newspaper  libel,  see.  extended  note  to  McAllister  v.  Detroit  Free  Pi  ess  Co., 
15  Am.  St  Rep,  333-369;  Park  v.  DetroU  Free  Press  Co.,  72  Mich.  560;  16 
Am.  St.  Rep.  544. 

LiBEU  —  As  to  when  special  damages  need  not  be  averred  in  a  declaration 
for  libel,  see  Price  y.  Conway,  134  Fa.  St  340;  19  Am.  St.  Rep.  704,  and  note 
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[128  Nbw  York,  254.] 
Attempt  to  CoMMrr  Crime,  What  Constitutes.  —  Under  a  statute  mak- 
ing an  attempt  to  commit  a  crime  punishable,  and  defining  such  attempt 
as  "an  act  done  with  intent  to  commit  a  crime,  and  tending  but  failing 
to  effect  its  commission,"  the  question  whether  an  attempt  to  commit  a 
crime  has  been  made  is  determinable  solely  by  the  condition  of  the  ac- 
tor's mind  and  his  conduct  in  the  attempted  consummation  of  his  design. 
Whenever  the  animo  furandi  exists,  followed  by  acts  apparently  afford- 
ing a  prospect  of  success,  and  tending  to  render  the  commission  of  the 
crime  effectual,  the  accused  brings  himself  within  the  letter  and  intent 
of  the  statute,  although  for  some  cause  not  previously  apparent  to  hiin 
the  crime  was  at  the  time  incapable  of  accomplishment  by  him.  And 
therefore,  upon  the  tried  of  an  indictment  for  an  attempt  to  commit  lar- 
ceny, evidence  that  the  accused  was  seen,  while  moving  around  among  a 
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crowd  of  people,  to  thrust  his  hand  into  the  pocket  of  a  woman  and  to 
withdraw  it  therefrom  empty  is  snfficient  to  sustain  a  verdict  finding  the 
accused  guilty  of  the  offense  charged,  although,  owing  to  the  fact  of  thu 
woman  having  become  lost  in  the  crowd,  there  was  no  evidence  that  she 
had  at  the  time  any  property  in  her  pocket  which  could  be  the  subject 
of  larceny. 
PRovisioy  OF  Nkw  York  Consolidation  Act,  Section  1474,  was  Re- 
pealed by  the  subsequent  adoption  ot  the  Penal  Code,  as  being  incon* 
sistent  therewith. 

Indictment  for  attempt  to  commit  grand  larceny  in  the 
second  degree.     The  opinion  states  the  case. 

William  Travera  Jerome,  for  the  appellant. 

W.  H.  Hewson,  for  the  respondent. 

RuGER,  C.  J.  The  indictment  in  this  case  charged  the  de- 
fendant with  an  attempt  to  commit  the  crime  of  grand  larceny 
in  the  second  degree,  by  attempting  to  steal,  take,  and  carry 
away  from  the  person  of  an  unknown  woman,  in  the  daytime, 
in  the  city  and  county  of  New  York,  certain  goods,  chattels,  and 
personal  property  of  a  kind  and  description  unknown,  and  of 
the  alleged  value  of  ten  dollars.  It  is  claimed  that  the  evi- 
dence did  not  show  an  attempt  to  commit  a  larceny.  The  crime 
of  grand  larceny  in  the  second  degree  is  defined  by  section  531 
of  the  Penal  Code,  among  others,  as  that  of  a  person  who, 
under  circumstances  not  amounting  to  grand  larceny,  steals 
and  unlawfully  appropriates  property  of  any  value  by  taking 
the  same  from  the  person  of  another.  A  person  who  unsuc- 
cessfully attempts  to  commit  a  crime  is  made  punishable  by 
section  686  of  the  same  code.  Section  34  defines  an  attempt 
as  "an  act  done  with  intent  to  commit  a  crime,  and  tending 
but  failing  to  effect  its  commission." 

I  have  thus  brought  together  the  several  statutes  bearing 
directly  upon  the  question  involved  in  this  appeal,  for  the  pur- 
pose of  exhibiting  the  clearness  and  directness  of  the  provis- 
ions affecting  the  point  to  be  determined.  The  evidence  given 
upon  the  trial  showed  that  the  defendant,  accompanied  by  two 
associates,  was  observed  passing  around  among  the  people 
gathered  in  a  crowded  market  in  New  York,  and  was  seen  to 
thrust  his  hand  into  the  pocket  of  a  woman  and  to  withdraw 
it  therefrom  empty.  Upon  being  approached  by  an  officer, 
the  defendant's  companions  escaped,  but  the  defendant  was 
arrested.  The  woman  became  lost  in  the  crowd,  and  was  not 
discovered.  Upon  this  evidence,  the  defendant's  counsel  asked 
the  court  to  direct  a  verdict  for  the  defendant  upon  the  ground 
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that  the  facts  proved  did  not  support  the  charge  in  tlie  indict- 
ment.    The  request  was  denied,  and  the  defendant  excepted. 
This  exception  presents  the  only  question  raised  in  the  case, 
and  depends  for  its  solution  upon  the  construction  to  be  given 
to  section  34  of  the  Penal  Code.     The  claim  of  the  defendant 
is,  that  the  evidence  did  not  show  that  the  woman  had  any 
property  in  her  pocket  which  could  be  the  subject  of  larceny, 
and  that  an  attempt  to  commit  that  crime  could  not  be  predi- 
cated of  a  condition  which  rendered  its  commission  impossi- 
ble.    We  are  of  the  opinion  that  the  evidence  was  sufficient  to 
authorize  the  jury  to  find  the  accused  guilty  of  the  oflTense 
charged.     It  was  plainly  inferable  from  it  that  an  intent  to 
commit  larceny  from  the  person  existed,  and  that  the  defendant 
did  an  act  tending  to  effect  its  commission,  although  the  effort 
failed.     The  language  of  the  statute  seems  to  us  too  plain 
to  admit  of  doubt,  and  was  intended  to  reach  cases  where  an 
intent  to  commit  a  crime,  and  an  effort  to  perpetrate  it,  althoiigli 
ineffectual,  co-existed.     Whenever  the  animo  farandi  exists, 
followed  by  acts  apparently  affording  a  prospect  of  success 
and  tending  to  render  the  commission  of  the  crime  effectual, 
the  accused  brings  himself  within  the  letter  and  intent  of  the 
statute.     To  constitute  the  crime  charged   there  must  be  a 
person  from  whom  the  property  may  be  taken,  an  intent  to 
take  it  against  the  will  of  the  owner,  and  some  act  performed 
tending  to  accomplish  it;  and  when  these  things  concur,  the 
crime  has,  we  think,  been  committed,  whether  property  could 
in  fact  have  been  stolen  or  not.     In  such  cases  the  accused 
has  done  his  utmost  to  effect  the  commission  of  the  crime,  but 
fails  to  accomplish  it  for  some  cause  not  previously  apparent 
to  him.     The  question  whether  an  attempt  to  commit  a  crime 
has  been  made  is  determinable  solely  by  the  condition  of  the 
actor's  mind  and  his  conduct  in  the  attempted  consummation 
of  his  design:  People  v.  Lawton,  56  Barb.  126;  McDermott  v. 
People,  5  Park.  Cr.  104;  Mackesey  v.  People,  6  Park.  Cr.  114; 
Am.  &  Eng.  Ency.  of  Law,  tit.  Attempt. 

So  far  as  the  thief  is  concerned,  the  felonious  design  and  ac- 
tion are  then  just  as  complete  as  though  the  crime  could  have 
been,  or  in  fact  had  been,  committed,  and  the  punislnnent  of 
Buch  offender  is  just  as  essential  to  the  protection  of  the  public 
as  of  one  whose  designs  have  been  successful.  In  the  language 
of  Bouvier's  Law  Dictionary,  an  attempt  is  an  endeavor  to  do 
an  act  carried  beyond  mere  preparation,  but  falling  short  of 
execution.     Some  conflict  has  been  observed  in  English  au- 
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thorities  on  this  subject,  and  it  may  be  conceded  that  tlie 
weight  of  authority  in  that  country  is  in  favor  of  the  proposi- 
tion that  a  person  cannot  be  convicted  of  an  attempt  to  slcnl 
from  the  pocket  without  proof  that  there  was  sonielhing  in  llie 
pocket  to  steal:  Reginn  v.  McPheraon,  Dears.  &  B.  C.  C.  197; 
Regina  v.  Collins,  Leigh  &  C.  471.  The  capes  in  England, 
however,  are  not  uniform  on  this  subject,  and  the  principle 
involved  in  the  cases  above  cited  was,  we  think,  otherwise 
stated  in  Regina  v.  Goodall,  2  Cox  C.  C.  40,  where  an  attempt 
to  commit  a  miscarriage  was  held  to  have  been  perpetrated 
on  the  body  of  a  woman  who  was  not  at  the  time  pregnant: 
Regina  v.  Goodckild,  2  Car.  &  K.  293.  In  this  country,  how- 
ever, the  courts  have  uniformly  refused  to  follow  the  cases  of 
Regina  v.  McPherson,  Dears.  &  B.  C.  C.  197,  and  Regina  v. 
Collins,  Leigh  &  C.  471,  and  have  adopted  the  more  logical 
and  rational  rule,  that  an  attempt  to  commit  a  crime  may  be 
effectual,  although,  for  some  reason  un discoverable  by  the  in- 
tending perpetrator,  the  crime,  under  existing  circumstances, 
may  be  incapable  of  accomplishment.  It  would  seem  to  bo 
quite  absurd  to  hold  that  an  attempt  to  steal  property  from  a 
person  could  not  be  predicated  of  a  case  where  that  person  had 
secretly  and  suddenly  removed  the  contents  of  one  pocket  to' 
another,  and  thus  frustrated  the  attempt,  or  had  so  guarded 
his  property  that  it  could  not  be  detached  from  his  person. 
An  attempt  is  made  when  an  opportunity  occurs  and  the  in- 
tending perpetrator  has  done  some  act  tending  to  accomplish 
his  purpose,  although  he  is  baflHed  by  an  unexpected  obstacle 
or  condition.  Many  efforts  have  been  made  to  reach  the  north 
pole,  but  none  have  thus  far  succeeded;  and  many  have  graj)- 
pled  with  the  theory  of  perpetual  motion  without  success,  pos- 
sibly from  the  fact  of  its  non-existence;  but  can  it  be  said,  in 
either  case,  that  the  attempt  was  not  made? 

It  was  well  stated  by  Justice  Gray,  in  Commonwealth  v.  Ja- 
cobs, 9  Allen,  274,  that  "  whenever  the  law  makes  one  step 
towards  the  accomplishment  of  an  unlawful  object,  with  the 
intent  or  purpose  of  accomplishing  it  criminally,  a  person 
taking  that  step,  with  that  intent  or  purpose,  and  hin)self 
capable  of  doing  every  act  on  his  part  to  accomplish  that  ob- 
ject, cannot  protect  himself  from  responsibility  by  showing 
that,  bv  reason  of  some  fact  unknown  to  him  at  the  time  of 
his  criminal  attempt,  it  could  not  be  fully  carried  into  eflTect 
in  the  particular  instance." 

The  precise  question  here  involved,  under  a  similar  statute, 
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was  considered  in  the  case  of  Commonweallh  v.  McDonald,  5 
Cush.  365,  where  it  was  held  that  a  person  "  may  make  an 
attempt,  an  experiment,  to  pick  a  pocket  by  thrusting  his  hand 
into  it,  and  not  succeed  because  there  happens  to  be  nothing- 
in  the  pocket,  still  he  has  clearly  made  the  attempt  and  done 
the  act  towards  the  commission  of  the  offense."  The  case  of 
People  V.  Jones^  46  Mich.  441,  is  also  in  point.  There  the 
j'.ccused  thrust  liis  hand  into  the  outside  cloak  pocket  of  a 
woman,  but  there  was  nothing  in  the  pocket.  It  was  held  that 
the  defendant  was  well  convicted  of  the  crime  of  attempting 
to  commit  larceny.  The  same  question,  under  circumstances 
almost  identical  with  those  existing  in  this  case,  arose  in  Slate 
V.  Wilson^  80  Conn.  500,  and  the  court  there  said:  "The  per- 
petration of  the  crime  was  legally  possible,  the  persons  in  a 
situation  to  do  it,  the  intent  clear,  and  the  act  adapted  to  the 
successful  perpetration  of  it;  and  whether  there  was  or  not 
property  in  the  pocket  was  an  extrinsic  fact,  not  essential  to 
constitute  the  attempt."  In  Clark  v.  State,  86  Tenn.  511, 
the  question  was  also  considered,  and  it  was  held,  where  the- 
proof  showed  that  the  defendant  had  opened  the  money-drawer 
of  one  Peebles,  that  a  charge  to  the  jury  stating  if  the  defend- 
.ant's  "purpose  was  to  steal  when  he  opened  the  drawer,  and 
his  opening  it  was  a  part  of  the  act  designed  by  him  for  getting 
possession  of  the  prosecutor's  money,  he  would  be  guilty  of  art 
attempt  to  commit  larceny,  even  though  at  that  particular 
time  there  was  no  money  in  the  cash-drawer,"  was  correct. 
The  case  of  Regina  v.  Collins,  Leigh  &  C.  471,  was  there  con- 
sidered and  disapproved. 

There  are  numerous  other  cases  in  this  country  analogous 
to  those  above  cited  in  which  it  has  been  held  that  an  intent 
to  commit  a  crime  might  be  predicated  of  a  condition  which 
rendered  it  impossible  for  the  crime  to  have  been  in  fact  com- 
mitted. Among  them  is  the  case  of  State  v.  Beal,  37  Ohio  St. 
108,  41  Am.  Rep.  490,  where  the  defendant  was  indicted  for 
the  crime  of  burglariously  entering  into  the  warehouse  of 
William  Houts,  with  intent  to  steal  and  take  away  his  prop- 
erty. It  was  held,  the  burglarious  entrance  having  been 
shown,  that  the  defendant  could  be  convicted,  although  it 
was  proven  that  the  warehouse  did  not  contain  any  property 
capable  of  being  stolen.  In  Rogers  v.  Commonwealth,  5  Serg. 
<fe  R.  463,  the  indictment  charged  that  the  defendant,  with 
intent,  feloniously  to  steal  and  carry  away  the  money  of  one 
Earle  from  his  person,  put  his  hand  into  the  pocket  of  the  coat 
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of  said  Earle.  The  court,  overruling  certain  exceptions  to  the 
indictment,  said:  "The  intention  of  the  person  was  to  pick 
the  pocket  of  Earle  of  whatever  he  found  in  it,  and  although 
there  might  be  nothing  in  the  pocket,  the  intention  to  steal  is 
the  same;  he  had  no  particular  intention  to  steal  any  particu- 
lar article,  for  he  might  not  know  what  was  in  it."  To  a 
similar  effect  are  the  cases  of  Hamilton  v.  State,  36  Ind.  280; 
10  Am.  Rep.  22;  People  v.  Bush,  4  Hill,  134;  and  People  v. 
Xowion,  56  Barb.  126. 

The  elementary  writers  in  this  country  have  uniformly 
stated  the  rule  as  illustrated  by  the  cases  cited,  and  disap- 
proved the  English  cases  of  Regina  v.  McPherson,  Dears.  &  B. 
C.  C.  197,  and  Regina  v.  Collins,  Leigh  &  C.  471;  Bishop's 
Crim.  Law,  sec.  741;  Wharton's  Crim.  Law,  sec.  186. 

The  uniformity  and  number  of  the  cases  cited  constitute  a 
weight  of  authority  upon  the  question  involved  that  might 
well  induce  hesitation  in  any  court,  even  if  otherwise  inclined, 
before  pronouncing  a  contrary  opinion;  but  we  not  only  recog- 
nize their  force  as  authority,  but  also  approve  of  the  reasoning 
by  which  the  conclusions  reached  have  been  attained.  The 
general  term,  however,  determined,  by  a  divided  court,  that 
a  distinction  existed  between  an  intent  to  commit  a  crime  and 
an  attempt  to  commit  it,  and  that  the  intent  might  exist 
although  the  crime  was,  under  the  circumstances,  impossible 
of  commission,  while  an  attempt  could  not  be  predicated  of 
any  act  tending  to  its  perpetration,  unless  the  condition  was 
such  as  to  render  its  commission  then  possible.  This  conclu- 
sion was  mainly  reached  by  a  consideration  of  the  history  of 
legislation  on  the  subject  in  this  state,  and  an  inference  drawn 
therefrom  that  the  law-making  power  had  theretofore  recojinized 
a  distinction  between  "attempts  "  and  an  "  intent,"  as  affected 
by  the  possibility  or  impossibility  of  accomplishing  the 
crime  intended.  Upon  that  assumption,  they  have  given  a 
construction  to  section  34  of  the  Penal  Code  which  materially 
circumscribes  its  plain  meaning  and  effect. 

If  the  premises  assumed  by  the  general  term  are  correct,  it 
cannot  be  denied  but  that  the  argument  made  has  some  force; 
but  a  careful  consideration  of  the  statutes  referred  to  leads  us 
to  a  different  conclusion  in  relation  to  the  weight  of  the  legis- 
lative interpretation  referred  to.  By  the  Revised  Statutes,  the 
crime  of  grand  larceny  was  defined  to  be  "  the  felonious  tak- 
ing and  carrying  away  the  personal  property  of  another  of  the 

value  of  more  than  twenty-five  dollars":  Sec.  63,  art.  3,  tit.  3, 
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c.  1,  pt.  4;  and  an  attempt  to  commit  a  crime,  "as  the  doing 
of  any  act  towards  the  commission  of  such  offense,  but  failing 
in  the  perpetration  thereof,  or  being  prevented  or  interrupted 
in  execiiting  the  same  ":  Sec.  3.  tit.  7,  c.  1,  pt.  4.  Under  this 
act  it  was  held  that  a  person  who  had  procured  certain  com- 
bustibles, and  solicited  another  to  use  them  and  fire  the 
buildings  of  another,  was  properly  convicted  of  the  off'ensc  <«f 
attempting  to  commit  a  crime,  although  the  person  solicited 
never  intended  to  commit  the  crime,  the  court  saying;  "Tho 
off'ense,  then,  is  fully  made  out;  for  the  intent  to  do  the  wrong- 
ful act,  coupled  with  the  overt  acts  towards  its  commission, 
constitutes  the  attempt  spoken  of  by  the  statute":  McDermott 
V.  People,  5  Park.  Cr.  104.  To  the  same  eff'ect  was  Mackescy 
V.  People^  6  Park.  Cr.  114,  and  People  v.  Lawton,  56  Barb. 
126. 

In  this  condition  of  the  law,  the  legislature  enacted  chapter 
508  of  the  Laws  of  1860,  applicable  to  the  city  and  county  of 
New  York  alone,  which  contained  the  following  sections:  — 

*'  Sec.  33.  Whenever  any  larceny  shall  be  committed  in  said 
city  and  county  by  stealing,  taking,  and  carrying  away  from 
the  person  of  another,  the  offender  may  be  punished  as  for 
grand  larceny,  although  the  value  of  the  property  taken  may 
be  less  than  twenty-five  dollars.  Attempts,  under  similar  cir- 
cumstances, may  be  punished  as  for  attempts  to  commit  grand 
larceny. 

"  Sec.  34.  Every  person  who  shall  lay  hand  upon  the  person 
of  another,  or  upon  the  clothing  upon  the  person  of  another,  in 
said  city  and  county,  under  such  circumstances  as  shall  not 
amount  to  an  attempt  to  rob  or  an  attempt  to  commit  grand 
larceny,  shall  be  deemed  guilty  of  an  assault  with  intent  to 
steal,  and  shall  be  punished  as  is  now  provided  by  law  for  the 
punishment  of  misdemeanors.  It  shall  not  be  necessary  to 
allege  or  prove,  in  prosecution  for  an  offense  under  this  section, 
any  article  intended  to  be  stolen,  or  the  value  thereof,  or  the 
name  of  the  person  so  assaulted." 

In  1862  the  above  sections  were  re-enacted  by  sections  2 
and  3  of  chapter  374  of  the  laws  of  that  year,  and  made  ap- 
plicable to  the  whole  state,  and,  as  a  later  act  covering  the 
whole  subject,  undoubtedly  superseded  sections  34  and  34  of 
the  act  of  1860.  It  will  be  seen  that  the  main  feature  of  these 
provisions  was  to  make  the  offense  of  stealing  from  the  person 
grand  larceny,  independent  of  the  value  of  the  property  taken, 
or  the  time  or  place  when  the  attempt  was  made.    In  the  Con- 


Oct.  1890.]  People  v.  Mobak.  739 

solidation  Act  of  1882,  passed  July  1,  1882,  sections  S3  and  34 
•of  the  act  of  1860  were  re-enacted  as  a  part  of  the  charter  of 
the  city  of  New  York.  The  legal  eflFect  of  this  re-enactment 
was  not  very  important,  since  that  city  was  already  subject 
to  the  provisions  of  the  act  of  1862,  which  provided  for  the 
€ame  offenses,  and  it  would  seem  to  have  had  no  other  office 
to  perform  than  to  bring  together  in  one  act  the  various  special 
provisions  of  law  relating  to  crimes  in  such  city.  This  act  had 
little  effect  as  a  legislative  interpretation,  inasmuch  as  it  was 
intended  merely  as  a  codification  of  existing  criminal  laws 
affecting  the  city  of  New  York,  and  was  immediately  super- 
seded by  the  enactment  of  the  Penal  Code:  People  v.  Jaehne^ 
103  N.  Y.  182. 

In  1885,  by  chapter  524  of  the  laws  of  that  year,  the  legis- 
lature passed  an  act  requiring  the  attorney-general  to  prepare 
and  report  a  bill  to  repeal  the  statutes  superseded  by  the  Penal 
Code  and  Code  of  Criminal  Procedure,  and  in  pursuance  of 
this  direction  chapter  593  of  the  Laws  of  1886  was  reported 
to  the  legislature,  and  passed  by  it.  This  chapter  provided 
for  the  repeal  of  a  large  number  of  statutes,  among  which  were 
chapter  508  of  the  Laws  of  1860,  and  chapter  374  of  the  Laws 
of  1862.  In  the  consideration  of  the  questions  involved,  it 
must  be  borne  in  mind  that  the  question  to  be  determined  is 
as  to  the  meaning  and  effect  of  section  34  of  the  Penal  Code, 
and  that  must  be  done  by  considering  the  intent  of  its  au- 
thors. This  code  is  the  latest  statute  on  the  subject,  and 
whatever  its  requirements,  if  they  are  expressed  in  plain  and 
unambiguous  language,  are  not  subject  to  any  rule  of  con- 
struction which  tends  to  subvert  its  plain  meaning  and  effect: 
People  v.  Jnehne,  103  N.  Y.  182.  Assuming  that  the  legisla- 
ture of  1862  supposed  an  attempt  to  commit  a  crime  was  not 
predicable  of  a  condition  which  did  not  permit  of  its  accom- 
plishment, and  thought  a  special  law  necessary  to  reach  such 
cases,  it  would  not  necessarily  follow  that  the  legislature  of 
1881  entertained  the  same  views.  The  design  in  1881  was  to 
codify  the  criminal  laws  of  the  state,  and  embrace  them  all  in 
a  single  enactment  under  a  uniform  system,  and  it  must  be 
assumed  that  the  authors  of  the  criminal  legislation  of  that 
year  had  considered  the  existing  laws  on  the  subject,  and  had 
omitted  only  such  provisions  thereof  as  they  deemed  super- 
seded by  the  proposed  code,  or  as  was  otherwise  repealed.  We 
think  it  must  be  held,  under  the  doctrine  of  the  Jaehne  case, 
that  sectioa  1447  of  the  Consolidation  Act  was  repealed  by  the 
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subsequent  adoption  of  the  Penal  Code,  as  being  inconsistent 
therewith. 

In  reviewing  these  statutes  it  seems  difficult  to  resist  the- 
conclusion  that  the  legislature  of  1862  assumed  there  were 
cases  of  an  attempt  to  steal  from  the  person,  which  were  not 
covered  by  the  existing  law  on  the  subject.  The  court  below 
have  assumed  that  the  only  difference  discoverable  was  the 
alleged  fact  that  in  the  case  of  an  attempt  to  commit  a  crime 
there  must  be  a  possibility  of  committing  it,  to  warrant  a  con- 
viction, and  that  section  3  of  chapter  374  of  the  Laws  of  1862" 
was  intended  to  create  the  minor  offense  of  an  assault  with 
intent  to  steal  from  the  person,  to  cover  such  cases.  Upon' 
these  assumptions  the  court  has  inferred  a  legislative  inter- 
pretation of  the  then  existing  law,  which  it  has  extended  ta 
govern  the  interpretation  of  the  Penal  Code  subsequently  en- 
acted. Some  force  must,  undoubtedly,  be  given  to  the  views- 
expressed;  but  we  think  they  are  much  weakened  by  a  con- 
sideration of  the  conditions  of  the  pre-existing  law  and  the 
subsequent  legislative  interpretation. 

We  have  been  unable  to  find  any  authority  in  this  state  for 
the  assumption  that  an  attempt  to  commit  larceny  previous  ta 
1862  was  not  punishable  under  the  Revised  Statutes,  whether 
commission  of  the  crime  was  possible  or  not.  On  the  con- 
trary, the  cases  of  People  v.  Lawton,  56  Barb,  126,  McDermott; 
V.  People,  5  Park.  Cr.  104,  and  of  Mackesey  v.  People,  6  Park, 
Cr.  114,  heretofore  cited,  clearly  hold  that  to  convict  of  an 
attempt  to  commit  a  crime  it  is  necessary  to  prove  only  an 
attempt  to  commit  it,  and  the  doing  some  act  tending  to  its 
perpetration.  So  that,  whatever  may  have  been  the  views  of 
of  the  legislature  of  1862,  they  had  no  support  in  the  condi- 
tion of  the  pre-existing  law.  If  we  refer  to  the  subsequent 
legislation,  we  shall  find  most  positive  proof  of  the  sense  of 
the  legislature  as  to  the  impropriety  and  uselessness  of  section 
3  of  the  act  of  1862.  In  the  enactment  of  the  Penal  Code, 
section  2  of  the  act  of  1862  was  re-enacted,  while  section  3 
was  wholly  omitted.  This  omission  in  a  codification  of  the 
criminal  laws  of  the  state  is  entirely  unexplainable,  except 
upon  the  theory  that  in  the  minds  of  the  law-makers  that  sec- 
tion was  unnecessary,  because  it  was  covered  by  other  sections 
of  the  code.  This  view  is  further  confirmed  by  the  action  of 
the  legislature  of  1886,  which  wholly  repealed  chapters  508 
and  374  of  the  Laws  of  1860  and  1862,  upon  the  ground  that 
they  were  superseded  by  the  provisions  of  the  Penal  Code, 
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Whatever,  therefore,  miglit  have  been  the  views  of  the  legis- 
lature of  1862  on  this  subjeci.,  we  think  they  have  been  quite 
nullified  and  discredited  by  the  later  expressions  of  the  legis- 
lative will.  It  adds  much  to  the  force  of  the  views  expressed 
"that  they  will  cause  the  law  in  the  city  of  New  York  to  con- 
form to  that  prevailing  in  other  parts  of  the  state,  and  avoid 
the  unseemly  spectacle  of  unequal  punishments  for  the  same 
offense  in  different  parts  of  the  same  jurisdiction:  People  v. 
Jaehne,  103  N.  Y.  182. 

The  order  of  the  general  term  should  be  reversed,  and  the 
Judgment  of  the  court  of  general  sessions  affirmed. 


Crihk  or  Attkmptino  to  Cohhit  a  Crime.  — It  is  difficult  to  give  an 
accurate  and  comprehensive  definition  of  the  word  "  attempt,"  as  ased  in 
criminal  jurisprudence:  People  v.  SlUe$,  75  Cal.  670,  575;  1  Bishop's  Crim. 
Law,  sec  725;  1  Roscoe's  Crim.  Ev.  312.  Stephen  gives  thia  definition: 
"An  attempt  to  commit  a  crime  is  an  act  done  with  intent  to  commit  that 
crime,  and  forming  part  of  a  series  of  acts  which  would  constitute  its  actual 
commission  if  it  were  not  interrupted":  Steplien's  Dig.  Crim.  Law,  33.  In 
the  American  and  English  Encyclopaedia  of  Law  it  is  thus  defined:  "At- 
tempt—  An  effort  or  endeavor;  an  act  tending  towards  the  accomplishment 
of  a  purpose,  which  exceeds  a  mere  intent  or  design  and  falls  short  of  an 
execution  of  it."  These  definitions,  while,  perhaps,  correct  enough  as  far  as 
they  go,  are  not  very  specific,  nor  do  they  afford  much  aid  in  determining 
whether  or  not  a  party  has  been,  in  a  particular  case,  guilty  of  the  offense 
known  in  the  criminal  law  as  au  attempt  to  commit  a  crime. 

Attempt  Implies  More  than  Mere  Intention.  —  An  attempt  to  com- 
mit  a  crime  involves  a  guilty  intent,  but  it  also  implies  something  more  than 
a  mere  intention  to  commit  the  crime.  The  law  will  not  punish  a  criminal 
intent,  nntil  some  overt  act  is  done  in  the  endeavor  to  carry  out  the  pre- 
viously formed  intention.  And  this  act  must  be  such  an  intentional  prepara- 
'tory  act  as  will  apparently  result,  unless  extrinsically  hindered,  in  a  crime, 
which  it  was  designed  to  effect:  Oray  v.  Stale,  63  Ala.  66;  State  v.  Wilsoii,  30 
•Conn.  500;  Cunningham  v.  StaU,  49  Miss.  685;  State  v.  Jordan,  75  N.  C.  27; 
Slate  v.  Colvin,  90  N.  C.  717;  Smith  v.  Commomoealth,  54  Pa.  St.  209;  93  Am. 
Dec.  686;  Hicks  v.  Commomoealth,  86  Va.  223;  19  Am.  St.  Rep.  891;  State  v. 
Bailer,  26  W.  Va.  90;  53  Am.  Rep.  66.  Stone,  J.,  in  delivering  the  opinion 
of  the  court  in  Gray  v.  StaU,  63  Ala.  73,  said:  "An  attempt  implies  mora 
than  an  intention  formed.  Some  step  towards  consummation  must  be  taken 
before  the  intention  becomes  an  attempt. "  And  in  Hides  v.  CommonwealUt, 
86  Va.  223,  19  Am.  St  Rep.  891,  Lewis,  P.,  delivering  the  opinion  of  the 
majority  of  the  court,  said:  "  The  act  mast  reach  far  enough  towards  the 
accomplishment  of  the  desired  result  to  amount  to  the  commencement  of  the 
consummation. " 

But  the  overt  act  done  need  not  be  the  last  proximate  act  prior  to  the  con- 
summation of  the  criminal  act  attempted  to  be  perpetrated:  McDade  v.  Peo- 
jtle,  29  Mich.  50;  Uhl  v.  CommonwtaUh,  6  Oratt  706;  Hicks  v.  Commonvoealth, 
86  Va.  223;  19  Am.  St.  Rep.  891. 

Preparatory  Act  w  not  an  Attempt. — Mere  preliminary  preparations 
«r«  not  aach  overt  acts  as  are  required  to  constitute  an  attempt  to  commit  A 
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crime.  Preparations,  unless  put  in  such  a  shape  as,  by  the  usual  course  of 
events,  to  produce  the  consequence  in  question,  are  not  attempts  in  a  legal 
sense:  People  v.  Murray,  14  Oal.  159;  People  v.  Stiles,  75  Cal.  570;  Sipple  v. 
State,  46  N.  J.  L.  197;  Hicks  v.  Commonwealth,  86  Va.  223;  19  Am.  St.  Rep. 
891;  United  States  v.  Stephens,  8  Saw.  116;  1  Wharton's  Crim.  Law,  sec.  178;. 
Rcgina  v.  Cheesenmn,  Leigh  &  C.  140.  In  People  v.  Murray,  14  Cal.  159, 
Field,  C.  J.,  in  delivering  the  opinion  of  the  court,  said:  "Between  prepara- 
tion for  the  attempt  and  the  attempt  itself  there  is  a  wide  difference.  The 
preparation  consists  in  devising  or  arranging  the  means  or  measures  neces- 
sary for  the  commission  of  the  offense;  the  attempt  is  the  direct  movemeut- 
toward  the  commission  after  the  preparations  are  made."  And  Blackburn, 
J.,  in  Regina  v.  Cheeseman,  Leigh  &  C.  140,  said:  "There  is,  no  doubt,  a- 
difference  between  the  preparation  antecedent  to  an  oflfense  and  the  actual 
attempt.  But  if  the  actual  transaction  has  commenced  which  would  have 
ended  in  the  crime  if  not  interrupted,  there  is  clearly  an  attempt  to  commit 
the  crime." 

Offense,  when  Complete.  —  If  a  party  intends  to  do  an  act  which  con- 
stitutes a  substantive  crime,  and  proceeds  in  its  commission  until  he  is  in- 
terrupted by  some  unforeseen  impediment  or  lack  outside  of  himself,  special 
to  the  particular  case,  and  not  open  to  observation,  he  commits  the  indictable 
ofiFense:  1  Bishop's  Crim.  Law,  7th  ed.,  sec.  742;  State  v.  Wilson,  30  Conn. 
500.  And  whenever  the  law  makes  one  step  toward  the  accomplishment  of 
an  unlawful  act,  with  the  intention  of  committing  it,  criminal,  the  person 
taking  that  step  with  that  intention,  and  capable  of  doing  every  act  on  his- 
part  to  accomplish  that  object,  cannot  protect  himself  by  showing  that  by 
leasou  of  some  fact  unknown  at  the  time  to  him  it  conld  not  have  been  car- 
ried into  effect:  Hamilton  v.  Slate,  36  Ind.  280;  10  Am.  Rep.  22;  Common- 
it-ralt/i  V.  Jacobs,  9  Allen,  274.  An  examination  of  some  of  the  cases  in  which, 
it  has  been  held  that  the  overt  act  proceeded  far  enough  to  constitute  an  at- 
tempt in  law  will  assist  in  elucidating  the  general  principles  already  stated. 
In  Regina  v.  Roberts,  Dears.  C.  C.  539,  it  was  held  that  the  procuring  of  diea- 
with  which  to  make  counterfeit  coin  is  an  act  in  furtherance  of  the  criminal 
purpose  sufficiently  proximate  to  the  offense  and  sufficiently  showing  the- 
criminal  intent  to  support  an  indictment  for  an  attempt.  In  Regina  v. 
Cheeseman,  Leigh  &  C.  140,  the  defendant,  being  intrusted  l)y  his  master  with> 
some  meat  to  weigh  and  deliver  to  a  customer,  by  means  of  a  false  weight 
kept  back  part  of  the  meat,  intending  to  steal  it,  but  before  he  had  moved 
away  with  it  the  fraud  was  discovered,  and  he  was  arrested,  tried,  and  con- 
victed, and  the  conviction  was  held  to  be  right.  In  Regina  v.  Ball,  Car.  & 
M.  249,  the  prisoner  went  into  a  pawn-broker's  shop  with  some  thimbles,, 
which  he  threw  upon  the  counter,  saying  he  wanted  five  shillings  on  them. 
The  pawn-broker's  assistant  asked  him  if  they  were  silver,  to  which  he  re- 
plied that  they  were.  Tiie  assistant,  upon  testing  the  thimbles,  found  that 
they  were  not  silver,  and  he  gave  the  prisoner  no  money  on  them,  but  had 
him  arrested.  The  prisoner  was  found  guilty  of  an  attempt  to  obtain  money 
under  false  pretenses,  and  the  conviction  was  upheld.  In  Regina  v.  Ransford, 
13  Cox  C.  C.  9,  it  was  held  that  the  sending  of  a  letter  to  a  boy  at  school 
with  intent  to  move  and  incite  him  to  attempt  to  commit  an  unnatural 
offense  is  an  offense  for  which  the  sender  of  the  letter  may  be  convicted, 
although  the  boy  did  not  read  the  letter,  and  was  not  in  any  way  made- 
acqiiainted  with  its  contents.  In  Regina  v.  Goodman,  22  U.  C.  C.  P.  338, 
one  W.,  under  the  direction  of  the  prisoner,  after  so  arranging  a  blanket 
saturated  with  petroleum  that  if  a  flame  were  communicated  to  it,  the  build- 
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ing  wonld  have  caxight  fire,  lighted  a  mitch,  held  it  until  it  wiia  filming  wpTI, 
and  then  pnt  it  down  to  within  an  inch  or  two  of  the  blanket,  when  the 
match  went  out,  the  flame  not  having  touched  the  blanket.     He  did  not  re* 
oew  the  attempt.     It  was  held  that  tho  priaoner  waa  rightly  convicteil  of  an 
attempt  to  commit  arson.     In  Lewis  v.  Stnte,  35  Ala.  3S0,  Stone,  J.,  deliver- 
ing the  opinion  of  the  conrt,  said:  "If  Lewis,  the  slave,  actually  intended 
and  attempted  carnally  to  know  the  prosecutrix,  by  Tiolence  and  against  her 
consent,  and  prosecuted  his  purpose  ao  far  aa  to  put  her  in  terror,  and  render 
flight  necessary  to  escape  from  his  wicked  attempt,  then  he  was  guilty  of  au 
attempt  to  comtnit  a  rape."    In  that  case  the  prisoner  ran  after  the  prosecu- 
trix as  she  was  traveling  along  a  road  which  ran  through  a  wood,  eallcil  afhr 
her  to  stop,  and   pursued   her  antil  she  came  in  view  of  a  hnnne,  when   he 
•topped,  and  she  escaped  without  his  overtaking  her.     In  Pfnpl".  ▼.  Stiii"',  75 
Cal.  570,  the  defendaut  had  a  dynamite  bomb  prepared  at  his  house  in  tlie 
evening,  and  early  the  next  morning  started  with  it  ia  his  pocket  to  meet  an 
accomplice  at  an  agreed  place,  to  go  and  put  it  on  a  street-railway  track.    On 
bis  way  to  the  place  of  meeting  he  became  aware  that  the  police  were  Match- 
ing  him,  and  he  threw  the  bag  containing  the  bomb  into  a  garden,  and  ran 
off,  but  was  pursued  by  the  police  and  arresteiL     Tliese  faces  were  lield  f 
be  suflicieut  evideuce  of  an  attempt.     In  Orijin  T.  iSUUe,  26  Ga.  493,  it  was 
held  that  the  taking  of  an  impression  of  the  key  of  a  door  to  a  storehouse, 
for  the  purpose  of  making  or  procuring  »  false  key,  with  the  intention  of 
entering  the  house  and  stealing  therefrom,  is  an  attempt  to  commit  larceny. 
In  People  v,  Lawton,  66  Barb.  126,  the  prisoner  went  to  a  building  for  the 
purpose  of  committiug  a  burglary,  but  tinding  that  the  tools  which  he  had 
with  hira  were  not  strong  enough  to  force  open  the  door,  he  went  to  a  neigh- 
boring shop  to  get  stronger  implements.     Before  he  returned  an  alarm  v.  as 
raised  which  frightened  him   away.     The    evidence    was  held   sufliciout  to 
justify  •    conviction  for   an    attempt     In  Mackeary  v.   People,  6   Park.  Cr. 
Hi,  the  defendant  gave   matches   to   another,    and   hired  him   to  set   fire 
to  a  shop,  and  the  latter  set  fire   to   the  shop  in   the  defendaut  a   alisence, 
but  the  fire   was   put  out  before    the  storo   or   the  goods   were   burned. 
It  was  held  that    the    defendant   was    rightly   convicted  of   an    attempt 
to  burn  the   shop  and    goods  with    intent   to   prejudice  the  insurer.     In 
the  case  of  Olover  r.  Commomvealth,  Va.  Ct.  of  App.,  Nov.,  18S9,  evidence 
that  the  defendant  offered  an  apple  to  the  prosecutrix,  a  girl  niidcr  twelve 
years  of  age,  if  she  would  go  into  a  stable  with  him;  that  he  led  her  into 
the  stable,  pulled  up  her  clothes,  and  got  on  her;  that  shortly  afterwards  they 
were  seen  lying  down  with  the  defendant  on  top  of  the  prosecutrix,  with  the 
private  parts  of  both  exposed,  —  was  held  to  justify  a  conviction  for  an  at- 
tempt to  commit  rape,  although  it  was  afterwards  proved  that  there  had  hcea 
no  penetration.    In  Stalt  v.  Elick,  7  Jones,  68,  the  defendaut  attempted  to 
commit  a  rape,  but  was  scared  off  by  the  arrival  of  help,  and  it  was  hc!d 
that  he  was  rightly  convicted-     And  in  State  t.  Beeler,  1  Brev.  452,  it  was 
held  that  the  staking  of  false  money  at  gaming  is  an  attempt  to  pass  it. 

OFrKNSB,  WHEN  HOT  Ck)MPLKTK.  —  lu  TaffloT  V.  Staie^  50  Go.  79,  the  do- 
feudant  entered  a  house  of  one  room,  where  the  prosecutrix,  her  father, 
mother,  and  two  sisters  were  sleeping,  turned  down  the  bed-cluilics  from  the 
prosecutrix,  and  pnt  his  hand  on  the  lower  part  of  her  person,  but  upon  her 
giving  the  alarm,  instantly  fled.  It  was  held  that  he  was  entitled  to  a  charge 
to  the  effect  that  if  he  went  there  with  intent  to  desist  as  soon  as  he  found 
out  that  she  would  not  consent,  he  was  not  guilty  of  the  charge  of  an  assault 
with  intent  to  commit  rape.     In  Mulligan  v.  PeojtUf  5  Park.  Cr.  105,  it  waa 
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held  that  a  conviction  for  an  atteinpt  to  (discharge  a  pistol,  tinder  the  Ne\r 
York  statute,  cannot  be  had,  where  the  prisoner  proceeded  no  fuither  th  m 
to  raise  and  point  the  pistol,  uncocked,  at  the  party  threatened.  And  ia 
Stabler  r.  Commonwealtli,  95  Pa.  St.  318,  40  Am.  Rep.  653,  it  was  held  th.it 
merely  delivering  poison  to  one  person,  and  asking  him  to  put  it  in  the  spring 
of  a  certain  other  person,  is  not  an  attempt  to  administer  poison. 

Attempt  mat  bb  CoMMirrKD,  thouoh  Cbimb  Atiempted  cour-D  not 
HAVE  BEEN  CoMMrri'ED. — It  is  a  general  principle  that  where  an  intended 
criminal  result  ia  not  accomplished  simply  because  of  an  obstruction  in  tb» 
way,  or  because  of  the  want  of  the  thing  to  be  operated  upon,  when  the  im> 
pediment  ia  of  a  nature  to  be  unknown  to  the  offender,  who  used  what 
eecined  to  be  appropriate  means,  the  criminal  attempt  is  committed:  1  Bishop's 
Crim.  Law,  sec.  752;  1  Wharton's  Crim.  Law,  sec.  186;  State  v.  Wilwn,  30 
Conn.  600;  Kunhlt  v.  State,  32  Ind.  220;  Hamilton  v.  State,  36  Ind.  280;  10 
Am.  Rep.  22;  Commonwealth  v.  McDonald,  5  Cush.  365;  Commonwealth  v. 
Jacobs,  9  Allen,  274;  People  v.  Jones,  46  Mich.  441;  Slate  v.  Heal,  37  Ohio  St. 
lOS;  41  Am.  Rep.  490;  Clark  v.  Stale,  86  Tenn.  511.  Contra,  Regina  v.  Col- 
ons, Leigh  &  C.  471;  liegina  v.  McPherson,  Dears.  &  B.  197. 

Thus  an  attempt  to  pick  one's  pocket,  or  to  steal  from  his  per.>on,  when 
he  has  nothing  in  bis  pocket  or  on  his  person,  is  as  much  an  offense  as  if  he 
had:  State  v.  Wilsojt,  30  Conn.  500;  Commonwealth  v.  McDonald,  5  Cush.  365; 
People  V.  Jones,  46  Mich.  441.  And  a  party  may  be  convicted  for  attempting 
to  steal  from  a  money-drawer,  although  there  was  no  money  in  it  to  be  stolen: 
Clark  r.  State,  86  Tenn.  511.  Opposed  to  these  cases  are  the  English  cases  of 
Pegina  v.  Collins,  Leigh  &  C.  471,  and  Regina  v.  McPlierson,  Dears.  &  B.  197. 
But  neither  the  American  judges  nor  text- writers  approve  the  doctrine  of  these 
cases,  and  it  is  very  doubtful  if  even  in  England  tiiey  would  be  regarded  as 
of  binding  authority. 

WuETHBR  Solicitation  is  aw  Attempt.  — Tlie  question  whether  or  not  a 
■olicitation  to  commit  an  offense  is  in  itself  an  attempt  to  commit  the  offense 
is  one  upon  which  the  authorities  are  not  agreed.  The  weight  of  American 
authority  seems  to  hold  that,  except  where  solicitation  is  made  a  substantive 
offense,  the  mere  act  of  soliciting  another  to  commit  a  crime  is  not,  in  legal 
effect,  an  attempt  to  commit  that  crime:  1  Wharton's  Crim.  Law,  sec.  179; 
Cox  ▼.  People,  82  111.  191;  Lamb  v.  State,  67  Md.  524;  McDade  v.  Penple,  29 
Mich,  50;  McDet-mott  v.  People,  5  Park.  0.  0.  102;  Smith  v.  Commonwealth, 
64  Pa.  St.  209;  93  Am.  Dec.  686;  SUibler  v.  Commonwealth,  95  Pa.  St.  318;  40 
Am.  Rep.  653;  Hicka  v.  Commonwealth,  86  Va.  223;  19  Am.  St.  Rep.  891; 
State  V.  Bailer,  26  W.  Va.  90;  63  Am.  Rep.  66.  Wharton  says:  "The  better 
opinion  is,  that  where  the  solicitation  is  not  in  itself  a  substantive  offense,  or 
where  there  has  been  no  progress  made  towards  the  consummation  of  the  inde- 
pendent offense  attempted,  the  question  whether  the  solicitation  is  by  itself 
the  subject  of  penal  prosecution  roust  be  answered  in  the  negative ":  1 
Wharton's  Crim.  Law,  sec  179.  And  Green,  J.,  in  delivering  the  opinion  of 
the  court  in  State  v.  Bailer,  26  W.  Va.  90,  63  Am.  Rep.  06,  said:  "  Except 
in  those  few  cases  in  which  the  common  law  made  solicitation  to  do  certain 
acts  a  substantive  crime,  it  seems  to  me  that  solicitation  to  commit  a  crime 
is  generally  not  a  substantive  crime,  and  never  can  be  properly  an  attempt 
to  commit  a  crime."  There  are,  however,  authorities  which  hold  that  solici- 
tation alone  is  an  attempt:  1  Bishop's  Crim.  Law,  sec.  768  c;  State  v.  A  very,  7 
Conn.  266;  18  Am.  Deo.  105;  People  v.  Bvsh,  4  Hill,  133;  Rex  v.  Higgins,  2 
East,  6;  Rex  r.  Phitlipps,  6  East,  464;  1  Roscoe's  Crim.  £v.  311.  And  it 
■eems  to  be  held,  generally,  that  solicitations,  when  in  any  way  attacking 
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<th«  body  politic,  either  by  way  of  treason,  scandal,  or  nnisance,  are  indictable 
«a  independent  ofTenses.  And  if  the  solicitation  involves  the  employment  of 
illegal  means  to  effect  an  unlawful  purpose,  it  may  become  substantively  in- 
-dicUble:  Cox  v.  People,  82  liL  191;  1  Wharton's  Crim.  Law,  sec.  179. 

Attkupt  to  Bribe.  —  This  subject  is  fully  considered  in  the  note  tu  SlaU 
■▼.  EUis,  97  Am.  Dec.  713. 

Attehft  to  Procdrk  an  Abortion,  where  the  woman  is  not  quick  with 
•child,  was  held  not  to  b«  indictable  if  made  with  her  consent,  in  St/ite  ▼. 
<!ooper,  22  N.  J.  L.  62;  61  Am.  Dec.  248.  But  in  Stale  v.  Fitzgerald,  49  Iowa, 
200,  it  was  decided  that  the  crime  of  attempting  to  produce  a  miscarriage  of 
«  pregnant  woman  is  complete  if  the  attempt  is  made  at  any  time  during 
pregnancy.  And  it  was  also  held  in  that  case  that  the  fact  that  the  accused 
used  a  substance  which  would  not  produce  a  miscarriage  would  constitute 
no  defense,  if  he  employed  it  with  criminal  intent. 

ArrEMPT  to  Discharok  Loaded  Fire-arms.  —  In  Regina  y.  8t.  Qeonje,  9 
Car.  &  P.  483,  the  accused,  intending  to  shoot  another,  put  his  finger  on  the 
trigger  of  a  loaded  pistol,  but  was  prevented  from  pulling  the  trigger,  and 
it  was  held  that  this  did  not  constitute  an  attempt  to  discharge  loaded  arms 
"by  drawing  a  trigger,  or  in  any  other  manner,"  within  the  meaning  of  1  Vic- 
toria, chapter  86,  sections  3  and  4.  The  words  "in  any  other  manner"  were 
held  to  mean  something  analogous  to  drawing  the  trigger,  which  is  the  proxi* 
mate  cause  of  the  loaded  arm  going  o£  And  in  Regina  v.  Lewis,  9  Car.  k  P. 
£23,  the  accused  had  a  loaded  blunderbuss  under  his  coat;  he  said  to  the 
prosecutor,  "You  are  a  dead  man,"  and  unfolded  his  coat  and  took  out  the 
blunderbuss,  but  was  prevented  from  raising  it  to  his  shoulder;  the  flint  of 
the  weapon  was  found  to  have  dropped  out.  Evidence  of  these  facts  was 
held  not  to  be  sufiicient  to  sustain  a  conviction  for  an  attempt  to  discharge 
the  fire-arnru  But  both  these  cases  are  doubted  by  Coleridge,  C.  J.,  Pollock, 
B.,  Hnddleston,  B.,  and  Manisty,  J.,  in  Regina  v.  Brown,  L.  R.  10  Q.  B.  U. 
381,  in  which  it  was  held  that  the  accused,  who  had  drawn  a  loaded  pistol 
from  his  pocket  to  murder  the  prosecutor,  but  before  he  had  time  to  do  any* 
thing  further  in  pursuance  of  bis  purpose  the  pistol  was  taken  from  him,  was 
guilty  of  an  assault,  but  not  of  an  attempt  to  murder.  In  Rex  v.  Cai-r, 
Russ.  &  R.  C.  C.  377,  it  was  held  that  in  order  to  constitute  the  offense  of 
attempting  to  discharge  loaded  fire-arms,  they  must  be  so  loaded  as  to  be  ca- 
pable of  doing  the  mischief  intended. 

Attempt  Voluntarily  Abandoned.  —  If  an  attempt  is  voluntarily  aban- 
doned before  the  act  is  put  in  process  of  final  execntion,  without  there  l)eing 
any  outside  cause  prompting  such  abandonment,  it  may  be  a  defense;  but  if 
«  man  resolves  on  a  criminal  enterprise,  and  proceeds  so  far  in  it  that  his  acts 
amount  to  an  indictable  attempt,  bis  voluntary  abandonment  of  the  evil  pur- 
pose will  not  constitute  a  defense:  1  Bishop's  Crim.  Law,  sec  732;  1  Whar- 
ton's Crim.  Law,  seo.  187;  Lewit  v.  State,  35  Ala.  380;  St(Ue  v.  Allen,  47 
Conn.  121;  Pinkard  r.  State,  30  Ga.  767;  7'aylor  v.  State,  50  Ga.  79;  Stale  v. 
Hayet,  78  Mo.  307;  State  v.  Elicit,  7  Jones,  68;  Qlover  t.  Commonwealth,  Va. 
Ct.  of  App.,  Nov.,  1889. 

Conviction  or  Attempt  vndkb  Indictment  tor  Crime  Attempted.  — 
As  an  attempt  to  commit  a  crime  is  an  inferior  degree  of  the  crime  and  in- 
cluded in  it,  a  conviction  of  the  attempt  under  an  indictment  for  the  crime 
will  be  sustained:  Regina  v.  Hapgood,  L  R.  1  C.  C.  221 ;  Lewis  v.  Stnte,  30 
Ala.  54;  68  Am.  Dec  113;  Usher  v.  Commonwealth,  2  Duvall,  394;  People  v. 
Lawton,  66  Barb.  126.     And  an  attempt  to  commit  robbery  involves  an  at- 
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tempt  to  commit  the  larceny  involved  in  the  rohbery:  Sfnte  v.  Somwerx,  12 
Mo.  App.  374.  But  a  conviction  for  larceny  cannot  be  had  under  an  indict- 
ment for  attempting  to  commit  larceny:  State  v.  [Vomack,  31  La.  Ann.  635. 

Abettors  of  ATTEMFr.  — Those  who  aid  and  abet  in  the  attempt  to  com- 
mit a  crime  may  be  convicted  of  the  attempt,  even  though  they  were  not 
present:  State  v.  Wilson,  30  Conn.  500;  Uhl  v.  CommoniceaUh,  6  Gratt.  70G; 
Jiegina  v.  Clayton,  1  Car.  &  K.  128.  But  a  person  who  stands  by  when  an 
attempt  is  made  by  others  to  commit  a  rape,  but  M'ho  does  no  act  to  aid,  as- 
sist, or  abet  its  commission,  is  not  guilty  of  an  attempt  to  commit  a  rape: 
People  V.  Woodward,  45  Cal.  293;  13  Am.  Rep.  176. 

Indictment  for  Aitempt,  Requisites  of.  — An  indictment  for  an  attempt 
to  commit  a  crime  should  aver  that  the  accused  did  some  act  which,  directed 
by  a  particular  intent,  would  have  apparently  resulted,  in  the  ordinary  and 
likely  course  of  things,  in  a  particular  crime:  1  Wharton's  Crim.  Law,  sec.  191 ; 
Jiegina  v.  Marsh,  1  Den.  C.  C.  505;  United  States  v.  Ulrici,  3  Dill.  532;  State 
V.  Cdvin,  90  N.  C.  717;  Clark  v.  State,  86  Tenn.  511;  State  v.  Johnston,  11 
Tex.  22;  Commonwealth  v.  Clark,  6  Gratt.  675.  An  indictment  which  simply 
states  that  the  accused  attempted  to  steal  certain  property,  without  setting 
out  the  acts  done  towards  the  perpetration  of  the  offense,  is  insuflBcient: 
Thompson  v.  People,  96  111.  158;  StaU  v.  Brannan,  3  Nev.  238.  But  in  Cali- 
fornia the  crime  of  attempt  to  commit  burglary  is  defined  by  statute,  and 
therefore  an  information  which  charges  the  offense  in  the  words  of  the  stat- 
ute is  sufficient:  People  v.  Mun-ay,  67  Cal.  103.  In  State  v.  A  ngelo,  1 8  Nev. 
425,  it  was  held  that  an  indictment  for  an  attempt  to  escape  from  the  state 
prison,  which  alleged  that  the  prisoner,  while  lawfully  confined  in  the  dtate 
prison,  did  make  an  overt  attempt  to  escape,  and  did  unlawfully,  forcibly, 
and  feloniously  break  out  of  the  cell  in  said  prison,  and  out  of  the  building, 
contained  a  sufficient  statement  of  facts  to  show  the  commission  of  the  offense 
charged.  But  in  Hicks  v.  Commomoealth,  86  Va.  223,  19  Am.  St.  Rep.  891,  it 
was  held  that  an  indictment  charging  the  defendant  with  attempting  to  poison 
with  intent  to  kill  a  certain  person,  by  buying  the  poison  and  delivering  it 
to  another,  soliciting  the  latter  to  give  it  in  coffee,  but  which  failed  to  allege 
that  the  person  to  whom  it  was  delivered  consented  to  do  so,  or  that  any- 
thing else  was  done,  did  not  charge  an  offense  under  the  Virgi..ia  code.  An 
indictment  for  an  attempt  to  commit  larceny  from  the  person,  which  avers 
that  the  money  was  in  the  possession  of  the  prosecutor,  and  upon  his  person, 
and  that  the  accused  did  thrust,  insert,  and  place  his  hand  into  the  pocket 
of  the  prosecutor,  sufficiently  charges  that  the  pocket  was  a  pocket  in  the 
clothing  of  the  prosecutor  which  he  was  wearing  at  the  time  of  the  attempt: 
Commonwealth  v.  Sherman,  105  Mass.  169.  And  an  indictment  for  an  at- 
tempt to  commit  larceny  from  the  person  which  alleges  that  the  defendant, 
"with  intent  to  steal  the  personal  property  "of  said  individual,  "being  in 
her  pocket  and  on  her  person,"  did  "thrust,  insert,  put,  and  place  his  hand 
upon  the  dress  near  and  into  the  pocket "  of  the  said  individual,  is  not  equiv- 
ocal, nor  insufficient  in  precision:  Commonwealth  v.  Bonner,  97  Mass.  587. 
In  an  indictmsnt  for  an  attempt  to  commit  larceny  it  is  not  necessary  to  aver 
the  specific  articles  intended  to  be  taken:  State  v.  Utley,  82  N.  C.  656; 
Clark  V.  State,  86  Tenn.  511.  In  an  indictment  for  attempting  to  commit  a 
crime  it  is  not  necessary  in  any  case  to  allege  that  the  crime  was  actually 
committed:  State  v.  Bailer,  26  W.  Va.  90;  53  Am.  Rep.  66.  And  an  in- 
formation charging  an  attempt  to  commit  a  crime  is  not  insufficient  because 
it  does  not  in  terms  allege  that  the  defendant  failed  in  the  perpetration  of 
the  principal  offense,  or  that  he  was  prevented  or  intercepted  in  its  perpetra- 
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tion:  State  v.  Decker,  36  Kan.  717.  In  Tlayea  v.  Slate,  15  Lea,  64,  !t  was  held 
that  in  an  indictment  for  an  attempt  to  commit  larceny,  the  same  particii. 
larity  in  the  description  of  the  property  attempted  to  be  stolen  is  not  required 
as  in  an  indictment  for  larceny.  An  indictment  for  attempting  to  corrupt  a 
witness  in  a  judicial  proceeding  need  not  aver  that  such  witness  had  been 
sworn,  recognized,  or  subpoenaed  in  such  proceeding:  Chr'uman  v.  State,  18 
Neb.  107.  In  Lewu  ▼.  StaU,  35  Ala.  380,  it  was  held  that  an  indictment  for 
an  attempt  to  commit  rape  need  not  aver  how  near  to  its  fall  accomplish- 
ment the  attempt  bad  been  carried;  that  the  word  "attempt"  expressed  the 
degree  and  extent  of  action  performed  in  the  alleged  attempt  with  sufficient 
definiteness.  In  New  York,  it  seems,  the  indictment  need  not  state  the  par- 
ticular manner  in  which  the  attempt  was  made:  People  v.  Bu»h,  4  Hill,  133; 
Madceaey  v.  People,  6  Park.  Cr.  114.  In  Texas  an  indictment  for  an  at- 
tempt to  commit  rape  need  not  allege  specifically  that  the  threats  made  by 
the  accused  were  directed  against  the  person  of  the  injured  female:  Jieagan 
T.  State,  28  Tex.  App.  227;  19  Am.  St  Rep.  833.  In  Alabama  an  indict- 
ment for  an  attempt  to  poison  must  allege  that  the  substance  attempted  to 
be  administered  was  a  poison:  Anthony  v.  State,  29  Ala.  27.  In  an  indict- 
ment for  an  attempt  to  commit  burglary,  the  chamber  of  a  guest  at  an  inn 
must  be  laid  as  the  dwelling-house  of  the  innkeeper,  and  not  of  the  guest: 
liodjera  v.  People,  86  N.  Y.  360;  40  Am.  Rep.  548. 

Attempt  to  Ck>MMiT  Crime  Misdemeanor  at  Common  Law. — At  com- 
mon law,  every  attempt  to  commit  a  felony  or  a  misdemeanor  is  in  itself  a 
misdemeanor:  1  Bishop's  Crim.  Law,  sec.  759;  1  Wharton's  Crim.  Taw,  sec. 
173;  1  Roscoe's  Crim.  Ev.,  311;  Regina  v.  Ransford,  13  Cox  C.  C.  9;  Usher  v. 
CommonweaUIi,  2  Duvall,  394;  State  v.  Jordan,  lb  N.  C.  27;  State  v.  Slagle. 
82  N.  C.  653;  SmiUi  v.  Conimomcealih,  54  Pa.  St  209;  9:}  Am.  Dec.  G86.  But 
in  Whitesldes  v.  State,  11  Lea,  474,  it  was  held  that  a  mere  attempt  to  com- 
mit a  statutory  misdemeanor  was  not  indictable. 

Punishment  for  Attempt.  —  Where  the  law  provides  that  an  attempt 
to  commit  a  crime  is  punishable  by  one  half  the  penalty  that  is  iuflicted  fur 
the  perpetration  of  the  crime  attempted,  the  party  convicted  of  an  attempt 
may  be  punished  by  one  half  the  maximum  penalty  for  the  principal  crime: 
Ex  parte  Hvpe,  59  Cal.  423;  Mackay  v.  People,  1  Park.  Cr.  459.  But  a  sen- 
tence exceeding  that  limit  is  void:  O'Neil  v.  People,  15  Mich.  275. 

Attempt  to  Rape  Different  from  Rape  or  As.sault  with  Intent  to 
Rape.  — An  attempt  to  rape  is  an  offense  diotinct  from  rape  or  an  assault 
with  intent  to  rape,  and  comprehends  elements  different  from  those  which 
combine  to  constitute  either  of  those  offenses:  Melton  v.  State,  24  Tex.  A})]>. 
284;  Reagan  v.  State,  28  Tex.  App.  227;  19  Am.  St  Rep.  833.  An  attempt 
to  commit  rape  may  be  estalilislied  by  proof  of  threats,  but  an  assault  with 
intent  to  commit  rape  cannot:  Burney  v.  Shite,  21  Tex.  App.  665;  Taylor  v. 
State,  22  Tex.  App.  529.  And  under  the  Texas  code  the  offense  of  attempt 
to  commit  rape  may  be  perpetrated  on  a  child  under  ten  years  of  age,  even 
with  her  consent,  and  without  force,  threats,  or  fraud:  Alayo  v.  State,  7  Tex. 
App.  342. 

Intent  Necessart  to  Attempt.  —  To  justify  a  conviction  for  an  attempt 
to  commit  a  crime,  aa  intent  to  commit  it  must  be  proved:  Regina  v.  Don- 
wan,  4  Cox  C.  C.  399;  Reagan  v.  StaU,  28  Tex.  App.  227;  19  Am.  St  Rep. 
633.  In  the  former  of  these  cases,  it  was  held  that  where  a  woman  jumped 
out  of  a  window  to  avoid  the  violence  of  her  husband,  and  sustained  danger- 
ous bodily  injuries,  he  could  not  be  convicted  of  an  attempt  to  murder  her. 
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aniess  he  intended,  by  his  conduct,  to  make  her  jump  out  of  the  wiiulow. 
And  in  the  latter  case  it  was  held  that  as  a  specific  intent  to  ravish  is  an 
«8sential  ingredient  of  the  offense  of  attempt  to  rape,  if  the  accused  was  too 
drank  for  a  conscious  exercise  of  the  will  to  the  particular  end,  —  that  is,  too 
drunk  to  entertain  the  intent,  — he  was  not  guilty.  That  the  accused  ma<le 
subsequent  attempts  to  accomplish  the  same  purpose,  by  different  means,  is 
admissible  in  evidence  to  show  with  what  intent  he  made  the  attempt  charged 
in  the  indictment:  Lamb  v.  Stale,  66  Md.  285. 

A'rrEMFr  not  Equivalent  to  Intbnt.  — An  attempt  to  commit  a  crime  is 
not  equivalent  to  an  intent  to  commit  it:  Regiiia  v.  McPheraon,  Dears.  &  B. 
C.  C.  197;  State  v.  Marshall,  14  Ala.  411.  And  a  party  cannot  be  convicted 
of  an  attempt  to  rape  under  an  indictment  for  an  assault  with  intent  to  rape: 
Bumey  v.  State,  21  Tex.  App.  565;  Brown  v.  State,  7  Tex.  App.  569;  Lewis  v. 
State,  35  Ala.  380.  There  is  no  such  offense  as  an  attempt  to  commit  an  as* 
sault  with  intent  to  rape:  Brown  v.  State,  7  Tex.  App.  569. 

Attempt  to  Commit  Scicidk  is  not  panUhable  in  Massachoaetts:  Oommoit- 
toealth  T.  Dennia,  105  Mass.  162. 


Bacon  v.  United  States  Mutcjal  Accident  As- 
sociation. 

1123  New  York,  30 1.  J 
Aoctdbitt  Instirance  Policy,  Construction  or  Phrase  "  Died  from  Dm. 
ease"  in. — An  accident  insurance  policy  provided  that  it  should  not 
extend  "to  any  death  or  disability  which  may  have  been  caused  wholly 
or  in  part  by  bodily  infirmities  or  disease,  ....  nor  to  any  case  ex- 
cept  where  the  injury  is  the  proximate  or  sole  cause  of  the  disability  or 
death."  In  an  action  on  the  policy  it  appeared  that  the  insured  died 
from  a  malignant  pustule.  And  plaintiff's  witness  testified  that  this 
pustule  is  caused  by  contact  with  putrid  or  diseased  animal  matter; 
that  it  is  an  acute,  infectious  malady,  sometimes  epidemic,  differing  from 
diphtheria,  small-pox,  or  scarlet  fever,  in  the  single  fact  that  it  has  one 
particular  germ  from  which  it  originates,  namely,  a  particular  form  of 
bacteria  transmissible  to  mankind;  that  it  is  "a  pathological  condition 
of  the  body. "  It  was  held  that  the  insured  died  from  disease  within  the 
meaning  of  the  policy,  and  that  the  plaintiff  could  not,  therefore,  recover. 

Action  to  recover  upon  an  accident  policy  or  certificate  of 
insurance  issued  by  the  defendant.  In  the  policy  it  was  stip- 
ulated that  "  benefits  under  this  certificate  shall  not  extend 
....  to  any  bodily  injury  happening  directly  or  indirectly 
in  consequence  of  disease;  nor  to  any  death  or  disability 
which  may  be  caused  wholly  or  in  part  by  bodily  infirmi- 
ties or  disease  existing  prior  or  subsequent  to  the  date  of  this 
certificate,  ....  nor  to  any  case  except  where  the  injury  is 
the  proximate  or  sole  cause  of  the  disability  or  death."  Other 
facts  appear  from  the  opinion. 
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Winsor  B.  French,  William  B.  Smith,  and  Richard  L.  Jland^ 
for  the  appellant. 

Oeorge  L.  Stedmun,  for  the  respondent. 

Peckham,  J.  I  think  the  deceased  died  from  disease  within 
the  meaning  of  the  language  used  in  the  policy  sued  upon  in 
this  action,  and  not  from  an  accident  causing  the  disease.  The 
disease  itself  was  not  caused  by  an  accident  within  the  mean- 
ing of  the  policy. 

The  case  of  Paul  v.  Travelers  Ins.  Co.,  112  N.  Y.  472,  8  Am. 
St.  Rep.  758,  has  been  cited  by  counsel  for  the  respondent  as 
decisive  of  his  case.  Upon  the  question  decided  the  case  is 
conclusive,  and  we  have  no  disposition  to  alter  our  views  as 
expressed  therein.  But  upon  the  question  of  whether  the  de- 
ceased in  this  case  died  from  disease,  as  above  stated,  the  case 
of  Paul  is  without  the  slightest  analogy.  In  that  case  the 
deceased  came  to  his  death  by  accidentally  inlialing  illumi- 
nating gas.  This  gas  is  a  manufactured  article,  gathered  into 
large  reservoirs,  and  thence  distributed  through  pipes  into  al- 
most every  house  in  a  city  or  village.  The  deceased  acciden- 
tally, while  asleep,  inhaled  this  gap,  and  was  suffocated.  This 
would  seem  to  be  a  plain  case  of  death  from  accident,  and  it 
was  found  that  the  gas  was  not  purposely  inhaled.  The  death 
being  the  result  of  accident,  it  was  then  held  that  such  death 
was  caused  by  external  and  violent  means  within  the  meaning 
of  the  policy.  This,  also,  seems  plain  enough.  The  gas  was 
external,  and  it  was  not  inhaled  voluntarily,  i.  e.,  intentionally, 
and  for  the  purpose  of  being  killed  thereby.  It  might  natu- 
rally be  said,  as  in  efifect  it  was,  that  death,  as  the  result  of  ac- 
cident, imports  an  external  and  violent  agency  as  the  cause. 
There  was  no  question  in  the  Paul  case  that  the  deceased  came 
to  his  death  through  disease;  no  pretense  could  properly  be 
made  as  to  death  from  disease  in  such  a  case.  If  the  deceased 
had  been  asleep  in  a  room  into  which  a  large  quantity^f 
water  was  poured  through  the  accidental  breaking  of  a  wat^- 
main,  and  in  consequence  thereof  he  had  been  drowned,  no 
one  would  deny  that  the  death  was  caused  by  accident,  and 
was  not  the  result  of  disease  as  that  word  is  generally  used 
among  men.  There  is  no  difference  in  the  case,  in  principle, 
if  the  denth,  instead  of  being  caused  by  water,  which  was  visi- 
ble, was  caused  by  gas,  which  is  invisible.  In  neither  case 
would  the  idea  even  suggest  itself  that  death  was  caused  by 
disease.  But  in  the  case  before  us  the  facts  are  entirely  dif- 
ferent. 


760         Bacon  v.  United  States  M.  A.  Ass'n.     [New  York, 

The  deceased  died,  as  is  said  and  as  will  be  here  conceded, 
from  malignant  pustule.  It  is  caused,  as  the  plaintifT's  wit- 
ness testified,  by  the  infliction  upon  the  body  of  a  certain  kind 
of  animal  substance,  contact  with  diseased  or  putrid  animal 
matter;  this  acts  by  producing,  at  the  point  of  contact  with 
this  matter,  a  papula,  something  like  a  flea-bite,  which  rapidly 
becomes  a  vesicle,  a  blister-like  affair,  and  then  a  pustule; 
this  is  accompanied  by  a  great  deal  of  swelling  in  the  parts 
immediately  around  it,  and  a  great  deal  of  pain  in  the  indi- 
vidual; the  glands  in  the  vicinity  become  infiltrated  with 
blood  and  pus,  and  become  dark  red  or  even  black  in  color; 
the  neighboring  glands  become  involved;  then  comes,  almost 
immediately  after  or  together  with  these  signs,  a  great  prostra- 
tion, and  the  patient  dies  in  a  short  time,  five  to  eight  days, 
generally,  the  extreme  limits  being  from  twenty-four  hours  to 
sixteen  days;  he  dies  of  exhaustion. 

As  to  the  cause  of  the  pustule,  the  witness  stated  that  the 
virus  comes  from  the  hide  or  hair  or  wool  of  animals  suf- 
fering from  this  disease;  from  their  flesh  sometimes,  or  it 
may  come  from  the  feathers  of  birds  that  have  been  feeding 
upon  this  peculiar  kind  of  carrion;  it  may  be  communicated 
directly,  that  is,  by  the  immediate  contact  of  the  individual 
with  it;  by  his  touching  it  or  handling  it  and  then  bringing 
the  matter  in  contact  with  the  skin  or  thin  mucous  membrane; 
or  it  may  be  transported,  as  there  are  very  many  cases  known, 
by  insects,  flies,  mosquitoes,  that  have  been  feeding  upon  this, 
carrying  it  away,  and  depositing  it  upon  individuals.  It  is 
commonly  known  as  malignant  pustule,  or  charbon,  or 
anthrax;  thej  are  all  synonymous  terms.  It  has  been  called 
wool-sorters'  disease,  because  it  happens  among  people  that 
handle  wools  and  hides,  such  as  tanners,  butchers,  and  herds- 
men, and  those  people. that  are  engaged  in  business  where 
they  are  brought  in  contact  with  that  sort  of  thing. 

In  answer  to  the  question,  "  How  rare  is  malignant  pustule?  " 
this  same  witness  for  the  plaintiff  answered:  ''  In  the  eastern 
parts  of  this  country,  it  is  a  pretty  rare;  there  have  been  some 
epidemics  reported  in  America;  in  the  eastern  part  of  Massa- 
chusetts, I  think  about  twenty  years  ago,  there  were  quite  a 
number  of  cases  among  the  hair-workers,  people  that  take  the 
hair  that  comes  from  abroad  and  make  mattresses  of  it." 

The  witness  thus  designates  the  difficulty  as  an  epidemic, 
which  word  is  so  frequently  used  in  connection  with  disease  as 
almost  to  be  synonymous  therewith.    It  was  undoubtedly  so 
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used  in  this  instanceby  the  witness,  who  thus  describes  malig- 
nant pustule  as  a  disease  when  referring  to  its  frequency  in 
Massachusetts  some  years  ago.  The  word  "epidemic"  would 
scarcely  be  used  to  express  a  frequent  occurrence  of  accidents. 
The  witness  also  said  that  he  has  seen  it  termed  in  one 
standard  authority  as  an  acute  infectious  disease.  He  said 
that  the  special  poison  of  the  disease  has  been  found  to  be  a 
particular  kind  of  bacteria,  *'  bacillus  anthrax."  The  follow- 
ing question  was  put  to  the  witness:  "  Is  it  not  so,  that  anthrax 
isan  acute  infectious  malady,  which  breaks  out  commonly  in  an 
epizootic  or  enzootic  manner,  and  is  not  infrequently  sporadic 
in  herbivorous  animals  and  swine,  and  is  transmissible  to  a 
great  number  of  other  animals,  as  well  as  to  mankind?  "  The 
answer  of  the  witness,  after  some  fencing,  was,  "Yes;  I  think 
that  is  correct." 

Malignant  pustule  diflfers,  according  to  this  same  witness, 
from  diphtheria,  small-pox,  or  scarlet  fever,  in  the  single  fact 
that  this  is  a  particularly  poisonous  animal  matter,  and  it  has 
one  particular  germ  from  which  it  originates,  as  small-pox 
has  another,  and  hydrophobia  another,  and  the  cause  of  the 
difficulty  in  each  case  is  some  form  of  bacteria,  transmissible 
to  mankind.  It  can  be  contracted  through  eating  the  flesh  of 
animals  subject  to  the  disease.  The  bacillus  is  very  small,  so 
email  that  it  may  enter  in  the  pores  of  the  skin,  and  an  abra- 
sion of  the  skin  is  not  necessary,  but  might  quicken  the  result. 
The  forming  of  the  pustule  upon  the  skin  is  the  product  of  the 
poison. 

Another  witness  for  the  plaintiflF,  who  was  a  physician,  said 
that  he  understood  malignant  pustule  to  be  a  development  of 
the  particular  bacilli  in  the  system  radiating  from  the  point 
of  contact.  He  added  that  the  contagion  might  be  internal  as 
well  as  external,  taken  through  the  mouth  or  through  the  nose, 
and  it  is  geneially  considered  an  acute  infectious  disease. 

Both  these  learned  gentlemen,  however,  refused,  themselves, 
to  designate  malignant  pustule  as  a  disease. 

Dr.  Harris  defined  it  as  "a  pathological  condition  and 
succumbing  of  the  body  to  the  infliction  of  this  particular 
poison."  Dr.  Bailey  says  he  considers  it  as  a  "  pathological 
cal  condition  following  this  particular  inroad  of  this  particular 
kind  of  bacilli." 

We  all  know  that  "  pathology,"  as  used  generally,  means  that 
part  of  medicine  which  explains  the  nature  of  diseases,  their 
causes  and  symptoms.     A  "pathological  condition"  means 
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neither  more  nor  less  than  a  diseased  condition  of  the  body. 
The  insurance  in  this  case  was  against  bodily  injuries  effected" 
through  external,  violent,  and  a -cidental  means.  It  was  not 
to  extend  "  to  any  death  or  disability  which  may  have  been, 
caused  wholly  or  in  part  by  bodily  infirmities,  or  disease  ex- 
isting prior  or  subsequent  to  the  date"  of  tiie  policy,  "  nor  U> 
any  case  except  where  the  injury  is  the  proximate  or  sole^ 
cause  of  the  disability  or  death."  There  cannot  be  the  slight- 
est doubt  that  malignant  pustule  is  regarded  generally,  by 
those  who  have  but  the  usual  acquaintance  with  such  matters, 
as  a  disease.  Every  particle  of  testimony  given  by  the  doctor* 
called  by  the  plaintiff  shows  clearl}^  to  my  mind,  that  it  is  so- 
regarded  generally  in  the  medical  world,  and  that  it  is  only 
when  these  doctors  are  asked  to  define  the  case  in  a  manner 
to  suit  their  refined  notions  of  scientific  and  artistic  accuracy 
that  they  define  the  trouble  as  a  "  pathological  condition  of  thfr 
body,"  in  the  one  case  "succumbing  to  infliction  of  this  par- 
ticular poison,"  and  in  the  other,  "  following  this  particular 
inroad  of  this  particular  kind  of  bacilli." 

The  difference  between  the  cause  of  this  condition  and  the 
causes  of  typhoid  fever,  tuberculosis,  small-pox,  scarlet  fever, 
and  such  like  diseases,  is,  that  this  particular  condition  ia 
caused  by  different  bacilli  from  the  others,  and  they  come  in 
contact  with  the  skin  or  enter  into  its  pores,  while  in  the  other 
cases  they  are  generally  breathed  in. 

But  no  abrasion  of  the  skin  is  needed  to  produce  the  contact 
of  the  bacilli,  and  what  follows  from  such  contact  seems  to- 
be  as  plainly  a  disease  as  in  the  case  of  small-pox  or  typhoid 
fever.  The  question,  then,  is,  even  assuming  that  some  par- 
ticular physicians  refuse  to  call  this  a  disease  and  describe  it 
as  a  pathological  condition,  whether  it  is  not  a  disease  withir> 
the  meaning  of  that  term  as  used  in  this  policy.  Taking  all 
the  facts  testified  to  by  these  physicians  of  the  plaintiff,  in- 
cluding their  own  special  description  of  this  condition  of  the 
body,  and  it  seems  to  me  there  can  be  no  intelligent,  rational 
doubt  that  the  insured  died  from  a  disease  attacking  him  sub- 
sequent to  the  issuing  of  the  policy.  He  did  not  die  from  any 
accHlent  within  the  provision  contained  in  the  policy  defining 
an  accident.  The  definition  given  by  the  physicians  for  the 
plaintiff  as  to  the  difiiculty  being  a  pathological  condition  of 
the  body,  and  not  a  disease,  is  upon  these  facts  entirely  toa 
fragile  to  base  a  recovery  upon,  and  the  distinction  between  a 
disease  and  a  pathological  conditioQ  of  the  body  is,  with  ref-^ 
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erence  to  this  case,  much  too  refined  for  common  acceptance. 
It  seems  to  me  clear  that  the  meaning  of  the  words  used  in 
the  policy  covers  just  such  a  case,  and  that  the  parties  never 
intended  that  a  cause  of  death  which  to  all  outward  appear- 
ances, and  to  the  world  in  general,  was  a  disease,  should  be 
converted  into  a  "  pathological  condition  "  of  the  body,  caused 
by  an  accident. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  event.  

O'BRiiir,  J.,  deliTered  a  dissenting  opinion,  of  whicb  the  following  is  an 
epitome,  and  Roger,  C.  J.,  also  dissented.  The  principal  qaestion  in  the  case 
is,  whether  the  death  of  the  insared  was  the  result  of  accident  or  of  disease, 
or  other  canse  not  covered  by  the  stipulations  of  the  parties.  It  is  not  dis- 
puted that  death  resulted  from  the  effects  of  a  malignant  sore  on  the  lip  of 
the  insured,  which,  soon  after  its  appearance,  involved  the  neighboring  parts, 
producing  septicemia  and  ntter  exhaustion.  The  plaintiff  claimed  that  this 
■ore  was  a  malignant  pustule,  while  the  defendant  claimed  that  it  was  a 
facial  carbuncle,  and  therefore  a  disease.  The  court  instructed  the  jury  tbab 
if  it  was  a  carbuncle,  the  plaintiff  could  not  recover,  but  ir  it  was  a  malig- 
nant pustule,  produced  in  the  manner  claimed  by  plaintiff,  he  was  entitled  to 
a  verdict.  The  testimony  of  plaintiff's  medical  experts  was,  that  this  pus- 
tule is  not  a  disease  in  the  strict  sense  of  that  term,  bat  a  pathological  condi- 
tion of  the  system  caused  by  the  accidental  infliction  of  diseased  or  putrid 
animal  matter  infested  with  bacteria  or  bacilli  anthrax  upon  tiie  thiu  akin 
of  the  lip,  whence  the  bacilli  multiply  and  are  diffused  through  the  system. 
The  animal  virus  comes  from  the  bides,  hair,  wool,  or  flesh  of  animals  suffer- 
ing from  anthrax,  and  may  be  transmitted  to  human  beings  directly  by  the 
immediate  contact  of  the  individual  with  it,  by  touching  or  handling  it,  and 
then  bringing  the  matter  in  contact  with  the  skin  or  mucous  membrane,  or  it 
may  be  carried  by  carrion  birds  or  by  insects,  and  in  various  other  ways 
communicated  to  man  and  inflicted  or  implanted  upon  some  exposed  part  of 
the  body.  The  evidence  in  this  case  shows  that  people  living  in  grazing  re- 
gions in  the  southern  or  western  portions  of  the  United  States,  and  required 
to  handle  hides,  hair,  or  wool,  are  more  ex'posed  to  mali^naut  pu^tulo  than 
other  persons.  The  deceased  went  to  Council  Bluffs  on  February  I,  1884, 
and  died  there  in  less  than  two  months  after.  He  was  employed  as  a  book- 
keeper in  a  meat-market,  and  afterwards  as  a  clerk  in  the  transfer  depart- 
ment of  the  Union  Pacific  railroad,  where  it  was  shown  that  car-loads  of  hides 
frequently  pass,  and  it  was  also  shown  that  a  large  number  of  cattle  are 
slaughtered  in  that  vicinity.  But  there  was  no  direct  proof  that  the  deceased 
ever  came  in  immediate  contact  with  the  hides  or  the  flesh  of  these  aniuials. 
We  must  accept  the  verdict  of  the  jury,  that  the  deceased  died  from  the 
effects  of  malignant  pustule.  There  was  evidence  to  warrant  the  finding, 
and  this  court  must  now  deal  with  the  case  upon  the  principle  that  death  was 
caused  as  claimed  by  the  plaintiff 

Whether  the  malignant  pustule  was  the  result  of  animal  vims  coming  in 
contact  with  the  lip,  or  whether  the  sore  was  produced  in  sume  other  wa}', 
was,  perhaps,  a  more  difficult  question.  But  in  view  of  the  plaintiff's  testi- 
mony tending  to  show  that  the  infliction  of  this  virus  is  the  only  cause  uf 
pustule,  and  that  the  insured  was  in  some  degree  exposed  to  it,  and  that 
AM.  ST.  Rxp.,  Vol.  XX.  — 48 


754  LuHRs  V.  LuHRs.  [New  York, 

death  generally  follows  contact  with  it  in  a  few  days,  it  cannot  be  said  that 
this  finding  is  based  wholly  on  speculation  and  conjecture.  The  jury  was 
warranted  in  finding  that  in  some  way  the  bacilli  anthrax  were  implanted 
apon  the  lip,  and  at  some  time  within  ninety  days  prior  to  the  death  of  the 
insured.  Assuming  that  death  resulted  as  claimed  by  the  plaintiff,  the  q'lf- 
tion  remains,  whether  this  was  "external,  violent,  and  accidental  means" 
within  the  meaning  of  the  contract.  It  has  been  held  that  the  beneficiary 
was  entitled  to  recover  under  a  policy  containing  those  words,  where  death 
resulted  from  breathing  illuminating  gas,  which  escaped  in  some  way  while  tlie 
insured  was  asleep:  Paul  v.  Travelers  Ins.  Co.,  112  N.  Y.  472;  8  Am.  St.  Rep. 
758;  in  case  of  death  by  drowning:  Trew  v.  R.  P.  Ass'n,  6  Hurl.  &  N.  839; 
Malloryy.  Travelers  Ins.  Co.,  47  N.  Y.  53;  7  Am.  Rep.  410;  and  in  a  case  where 
death  was  produced  by  fright:  McOlinchey  v.  Fidelity  tfc  C.  Co.,  80  Me.  251; 
6  Am.  St.  Rep.  190.  And  the  courts,  both  in  England  and  in  this  country, 
have  given  to  these  words  a  broad  and  liberal  interpretation  in  favor  of  the 
insured  or  the  beneficiary:  United  States  M.  A.  Ass'n  v.  Bai~ry,  131  U.  S.  120, 
121;  North  American  L.  <fe  A.  Ins.  Co.  v.  Burroughs,  69  Pa.  St.  43;  8  Am. 
Rep.  212:  Accident  Ins.  Co.  v.  Crandall,  120  U.  S.  527;  Winspear  v.  Accident 
Ins.  Co.,  L.  R  6  Q,  B.  D.  42;  Paul  v.  Travelers  Ins.  Co.,  112  N.  Y.  472;  8 
Am.  St.  Rep.  758.  Guided  by  the  principles  laid  down  in  these  and  other 
cases,  and  by  what  seems  to  have  been  the  intention  of  the  parties,  he  was 
of  opinion  that  the  court  should  hold,  in  this  case,  that  the  infliction  of  ani- 
mal virus  by  some  exterior  force  or  power  upon  the  person  of  the  deceased,  as 
found  by  the  jury,  was  a  bodily  injury  "effected  through  external,  violent, 
and  accidental  means,"  producing  death,  within  the  intent  and  meaning  of 
the  policy,  and  that  the  defendant  is  liable.  When  death  results  from  the 
accidental  infliction  of  the  animal  virus  upon  the  person,  whether  by  hand- 
ling the  same,  or  deposited  upon  his  person  by  insects  or  otherwise,  as  shown 
by  the  witnesses  for  the  plaintiff,  it  cannot  be  said  that  the  jury  was  bouud 
to  find  that  the  malignant  pustule  was  a  disease  within  the  conditions  of  the 
policy  exempting  the  defendant  from  liability.  The  jury  could  have  found, 
in  view  of  the  evidence,  that  the  deceased  lived  in  a  locality  and  was  en- 
gaged in  employments  in  which  he  was  exposed  to  contact  with  this  peculiar 
form  of  poison;  and  it  would  seem  that  a  malignant  pustule,  produced  by  the 
deposit  upon  the  lip  of  the  deceased  of  a  particle  of  this  animal  virus,  result- 
ing in  death,  is  as  much  an  accident  as  is  the  case  of  death  from  breathing 
illuminating  gas  while  asleep.  There  was  evidence  upon  which  the  jury 
could  have  found  that  the  deceased  contracted  the  pustule  in  this  way. 
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[128  New  Yobk,  867.] 
PoLior  ov  Lm  lysintANCB,  Chanqb  ov  Beneficiary  Named  vs.  —  Where 
the  constitution  and  by-laws  of  a  beneficial  organization  provide  that  a 
member  in  good  standing  may,  upon  compliance  with  the  rules  and  regu- 
lations of  the  organization,  at  9,ny  time  change  the  beneficiary  named  lu 
the  certificate  issued  by  it  to  him,  if  such  member  surrenders  to  his  Indge 
hia  benefit  certificate,  with  a  written  request  that  a  new  certificate  be 
issued  with  a  different  beneficiary  named  therein,  the  change  of  bene- 
ficiary is  thereby  consummated,  although  the  member  dies  before  the  old 
oertificate  is  actaallj  canceled  and  a  new  one  issued  by  the  supreme 
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lodge,  snch  lodge  haying  no  discretion  to  rcfnse  to  issue  a  new  certificate 
in  accordance  with  the  direction  of  such  member,  upon  receipt  of  the 
old  one.  And  the  subsequent  issue  of  a  n$w  certificate  will  bo  regarded 
as  relating  back  to  the  time  of  the  legal  surrender  of  the  old  one.  An 
acceptance  of  the  new  certificate  will  also  be  presumed  as  of  the  same 
time,  no  acceptance  thereof  being  required  by  the  rules  aud  by-laws  of 
the  organization. 

Action  to  recover  the  amount  named  in  a  certificate  of  life 
insurance.     The  opinion  states  the  case. 

Daniel  Cameron^  for  the  appellant. 

Alfred  Sleekier^  for  the  respondent 

Peceham,  J.  The  facts  in  this  case  are  undisputed,  and  are 
fiubstantially  as  follows:  John  Luhrs,  in  the  year  1881,  became 
a  member  of  the  supreme  lodge,  Knights  of  Honor,  a  chari- 
table organization  of  the  state  of  Kentucky,  doing  business  in 
New  York  state.  It  had  a  branch  lodge  in  the  city  of  Brook- 
lyn, and  he  joined  that  lodge.  He  received  a  certificate  from 
the  supreme  lodge,  by  which  it  was  promised  that  if  he  should 
<}omply  with  all  the  rules  and  regulations  of  the  supreme 
lodge,  and  should  be  in  good  standing  at  the  time  of  his 
death,  the  supreme  lodge  would  pay  to  such  member  or  mem- 
bers of  his  family,  or  person  or  persons  dependent  upon  him 
as  he  should  direct  or  designate  by  name,  a  sum  not  to  exceed 
two  thousand  dollars,  as  provided  by  general  law.  He  desig- 
nated his  wife  as  the  beneficiary,  and  the  certificate  which  he 
originally  received  from  the  supreme  lodge,  and  which  was 
-dated  on  the  22d  of  September,  1882,  contained  her  name  as 
4such.  In  the  constitution  of  the  organization,  it  is  provided 
that  every  lodge  shall  forward  to  the  supreme  reporter  all  ap- 
plications for  membership,  and  that  each  application  shall 
have  the  name  of  the  person  to  whom  the  benefit  is  to  be  paid 
inserted  therein,  and  where  more  than  one  certificate  is 
issued,  the  beneficiary  named  in  the  last  shall  alone  be  enti- 
tled to  the  benefit. 

It  is  further  provided  in  the  constitution  that  a  member  de- 
siring to  change  his  beneficiary  may,  at  any  time  while  in 
good  standing,  surrender  to  his  lodge  his  benefit  certificate, 
which,  together  with  a  fee  of  fifty  cents,  shall  be  forwarded  by 
the  reporter  of  his  lodge  to  the  supreme  reporter,  who  shall 
thereupon  cancel  the  certificate  and  issue  a  new  one  in  lieu 
thereof  to  such  member,  payable  as  he  shall  have  directed, 
-within  the  limitations  prescribed  by  the  laws  of  the  order; 
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said  surrender  and  direction  to  be  made  on  the  back  of  the 
benefit  certificate  surrendered,  signed  by  the  member  and  at- 
tested by  the  reporter  of  the  lodge. 

On  the  eighth  day  of  March,  1887,  while  Luhrs  was  a  mem- 
ber in  good  standing,  an  indorsement  was  made  upon  tlie 
certificate  which  had  been  issued  to  him,  and  which  contained 
the  name  of  his  wife  as  the  beneficiary,  and  such  indorsement 
was  in  the  following  words:  "  I  hereby  surrender  to  the  su- 
preme lodge,  Knights  of  Honor,  the  within  benefit  certificate, 
and  direct  that  a  new  one  be  issued  to  me,  payable  to  my 
sister,  Anna  Luhrs."  At  the  end  of  this  indorsement,  John 
Luhrs  signed  his  name.  On  the  same  day,  the  certificate, 
thus  indorsed  and  signed,  was  placed  in  an  envelope  and  sent 
to  Edward  Cook,  who  was  the  reporter  of  the  Brooklyn  lodge, 
and  it  was  received  by  him  on  the  9th  of  March,  and  the- 
words,  "Attest:  Edward  Cook,  Reporter,"  were  placed,  together 
with  the  seal  of  the  lodge,  on  the  certificate,  at  the  end  of  the 
indorsement.  The  reporter.  Cook,  sent  the  certificate  thus  in- 
dorsed by  mail  to  the  supreme  lodge  at  St.  Louis  on  the 
morning  of  the  10th  of  March.  It  does  not  appear  in  the  case 
that  any  claim  was  made  upon  the  trial  that  the  sister,  Anna 
Luhrs,  was  not  a  person  dependent  upon  her  brother  within 
the  meaning  of  the  constitution  and  by-laws  of  the  organiza- 
tion; and  I  think  it  can  be  assumed  that  she  was,  and  was  so 
regarded  upon  the  trial.  She  was  with  her  brother  at  the 
time  he  died,  and  no  one  else  was,  and  he  died  on  the  10th  of 
March,  1887. 

The  certificate  thus  forwarded  to  the  supreme  lodge  at  St, 
Louis  was  received  at  the  home  ofiice  on  the  12th  of  March^ 
and  on  that  day  it  was  formally  canceled,  and  another  certifi- 
cate, with  the  name  of  Anna  Luhrs  as  the  beneficiary,  and 
signed  by  the  supreme  director  and  the  supreme  reporter,  was 
sent  from  the  St.  Louis  office.  At  the  end  of  the  old  and  new 
certificates  the  words  "  I  accept  this  certificate  upon  the  con- 
dition herein  named"  were  printed,  and  at  the  bottom  of  such 
acceptance  on  the  old  certificate  John  Luhrs  had  signed  his 
name.  Of  course  there  was  no  signature  of  his  attached  to  the 
new  certificate.  Nor  it  does  appear  that  this  written  accept- 
ance was  called  for  by  the  constitution,  or  by  any  by-law  of 
the  association.  The  supreme  lodge  kept  the  old  certificate 
thus  canceled  as  the  authority  for  the  issuing  of  another. 

After  the  death  of  John  Luhrs,  his  sister  Anna  made  a  de- 
mand upon  the  supreme  lodge  for  the  payment  to  her  of  the 
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two  thousand  dollars  mentioned  in  the  second  certificate. 
The  plaintiff,  the  widow  of  the  deceased,  also  demanded  of  the 
supreme  lodge  the  payment  of  the  two  thousand  dollars 
mentioned  in  the  first  certificate.  The  supreme  lodge  ac- 
knowledged an  obligation  to  pay  to  one  or  the  other  of  the 
parties,  but  not  to  both.  The  widow,  therefore,  commenced  an 
action  against  the  supreme  lodge  to  recover  the  amount  named 
in  her  certificate,  and  upon  motion  the  defendant,  Anna  Luhrs, 
the  sister,  was  substituted  as  defendant  in  place  of  the  su- 
preme lodge,  which  deposited  the  money  in  the  court  to  await 
its  order  as  to  the  proper  disposition  of  such  sum,  and  the  su- 
preme lodge  was  thereupon  discharged  from  further  liability 
in  the  matter.  By  this  equitable  proceeding  the  widow  and 
the  sister  of  the  deceased  have  been  brought  together  to  litigate 
the  question  which  of  them  has  the  better  right  to  the  fund  in 
question. 

Upon  the  trial,  the  court  directed  a  verdict  in  favor  of  the 
xlefendant.  Upon  appeal,  the  general  term  reversed  the  judg- 
ment entered  upon  such  verdict,  and  granted  a  new  trial.  The 
general  term  held  that  there  had  never  been  a  valid  and  com- 
plete change  of  certificates  within  the  lifetime  of  the  deceased, 
and  that,  hence,  the  widow  was  entitled  to  the  sum. 

The  defendant  has  appealed  to  this  court  from  the  order  re- 
versing the  judgment  entered  in  her  favor  and  granting  a  new 
trial,  and  has  given  the  usual  stipulation  for  judgment  abso- 
lute against  her  in  case  such  order  be  affirmed. 

The  question  is  not  at  all  one  which  is  free  from  doubt,  and 
about  all  that  can  be  said  in  favor  of  either  view  has  been  said 
by  the  learned  judges  who  have  written  at  the  special  and  gen- 
eral terms.  Upon  the  whole,  and  with  some  hesitation,  we  are 
inclined  to  favor  the  opinion  pronounced  at  the  special  term, 
and  to  hold  that  the  sister,  the  beneficiary  named  in  the  new 
certificate,  is  entitled  to  the  fund. 

The  deceased  had  expressed  his  desires  in  the  premises  as 
fully  as  it  was  posnible  for  him  to  do.  He  had  himself  com- 
plied with  all  the  requirements  imposed  by  the  supreme  lodge 
AS  necessary  for  him  to  perform  in  order  to  obtain  another 
■certificate.  He  had  directed  in  writing  to  whom  he  wished 
the  certificate  payable,  and  he  had  surrendered  his  old  certifi- 
-cate  to  the  authorized  agent  of  the  supreme  lodge,  which  agent 
had  accepted  such  surrender  and  attested  it  by  the  signature 
of  its  reporter  and  the  seal  of  the  lodge.  The  person  desig- 
nated as  the  new  beneficiary  was  one  of  those  mentioned  ia 
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the  by-laws  of  the  organization  as  a  proper  person  to  be  named 
as  such,  and  there  was  no  discretion  resting  in  the  oflicers  of 
the  supreme  lodge  to  refuse  to  issue  a  new  certificate  in  ac- 
cordance with  the  direction  of  the  deceaped  upon  receipt  of  the 
old  one.  If  the  old  certificate  had  beeo  actually  surrendered- 
into  the  hands  of  an  officer  of  the  supreme  lodge,  and  it  had 
been  by  him  canceled  before  the  death  of  the  deceased,  al- 
though the  new  one  was  not  issued  in  accordance  with  his' 
direction  until  after  his  death,  would  it  not  properly  be  held 
that  the  issuing  of  the  new  certificate  was,  under  such  facts, 
a  purely  formal  matter,  a  mere  written  evidence  of  the  fact 
which  was  in  reality  consummated  by  the  surrender  and  can- 
cellation of  the  old  certificate? 

The  cancellation  must  follow  the  surrender  if  the  surrender 
have  been  properly  made,  and  the  new  certificate  must  issue 
in  accordance  with  the  directions  of  the  member,  if  the  bene- 
ficiary be  one  of  that  class  named  in  the  by-laws. 

The  question  is,  whether  the  valid  and  proper  direction  of 
the  member  shall  be  complied  with,  when  he  has  done  every- 
thing that  was  required  of  him  to  do  in  order  to  effectuate  his 
intention,  and  all  that  remains  to  be  done  is  a  purely  formal 
piece  of  business,  and  one  in  the  doing  of  which  there  is  not 
(upon  the  facts  in  this  case)  one  particle  of  discretion  re- 
maining in  the  officers  of  the  supreme  lodge,  or  in  any  other 
body.  Is  not  this  written  indorsement  of  a  surrender  of  the 
certificate,  and  the  written  direction  thereon  to  issue  a  new 
one  to  a  new  and  proper  beneficiary,  followed  by  an  actual 
and  manual  surrender  of  the  old  certificate  to  the  acknowl- 
edged and  authorized  agent  of  the  supreme  lodge,  equivalent^ 
for  the  purpose  of  acquiring  rights  under  the  new  certificate^ 
to  an  actual  delivery  of  the  surrendered  policy  by  the  agent 
to  the  supreme  lodge,  and  a  formal  cancellation  thereof  by" 
it?  May  not  the  old  one  be  regarded  as,  in  law,  canceled^ 
when  it  is  properly  surrendered,  by  a  writing  to  that  effect, 
signed  by  the  member  and  indorsed  thereon,  and  the  certifi- 
cate itself  actually  placed  in  the  custody  of  the  authorized 
agent  of  the  principal?  We  think,  in  this  case,  these  ques- 
tions may  fairly  be  answered  in  the  affirmative. 

The  supreme  lodge  acted  upon  the  surrender,  and  did  can-^ 
eel  the  certificate,  and  did  in  fact  issue  the  new  one,  &s 
directed  by  the  member,  and  does  not  deny  the  legality  of 
the  surrender,  or  make  any  claim  that  it  was  not  effectual. 
The  only  trouble  is,  that  when  it  formally  acted  in  accord- 


Oct.  1890.]  LuHRs  V.  LuHRs.  759 

ance  with  the  valid  direction  of  the  deceased,  and  did  what 
ordinarily,  upon  the  facts  of  the  case,  it  would  liave  been 
bound  to  do,  the  member  was  dead.  We  do  not  think  that 
his  decease  should,  upon  these  conceded  facts,  operate  to  pre- 
vent the  consummation  of  the  surrender  and  cancellation. 

It  is  said  that  until  the  actual  cancellation  by  the  supreme 
lodge  there  might  be  a  recall  of  such  surrender  by  the  mem- 
ber. Possibly  there  might  be.  but  there  was  none  in  this 
case.  After  cancellation,  the  member  might  also  ask  for 
another  certificate,  containing  the  same  name  as  the  old  one; 
in  other  words,  the  member  might  change  his  mind;  but  as 
already  stated,  in  this  case  he  did  not. 

Feeling,  as  we  do,  that  the  surrender  of  the  old  certificate, 
and  the  designation  of  a  proper  beneficiary  in  the  manner 
and  under  the  circumstances  described  in  the  evidence  herein, 
amounted  to  a  surrender  and  cancellation  by  tlie  supreme 
lodge,  we  think  the  subsequent  issuing  of  a  new  certificate 
designating  a  new  beneficiary  as  directed  by  the  member, 
may  be  held  to  relate  back  to  the  time  of  the  original  surren- 
der to  the  agent  of  the  supreme  lodge.  Although  upon  the 
face  of  the  certificate  there  was  this  printed  form,  "  I  accept 
this  certificate  upon  the  condition  herein  named,"  and  a  place 
left  for  the  signature  of  the  member,  yet  it  does  not  appear 
anywhere  that  such  signature  was  requisite  in  order  to  show 
an  acceptance  of  the  certificate.  An  acceptance  may  be  pre- 
sumed when  the  certificate  is  issued  in  accordance  with  the 
direction  of  the  member,  and  consequently,  if  the  issue  of 
such  certificate  can  be  regarded  as  relating  back  to  the  time 
of  the  legal  surrender  of  the  old  one,  the  acceptance  may  be 
also  presumed  to  have  followed  as  of  that  time.  The  certifi- 
cate, when  issued,  may  be  thus  regarded  as  relating  back,  on 
the  ground  that  it  is  merely  and  purely  a  formjil  act  on  the 
part  of  the  supreme  lodge,  registering  and  giving  written  evi- 
dence of  a  transaction  all  the  material  facts  of  which  had 
occurred  during  the  lifetime  of  the  deceased.  No  new  rights 
were  brought  into  being  by  the  action  of  the  supreme  lodge 
after  the  death  of  the  member,  but  that  artion  simply  gave 
the  proper  written  evidence  to  the  beneficiary  of  the  existence 
of  those  rights  which  had,  in  fact,  accrued  before  the  formal 
issuing  of  such  written  evidence. 

There  is  nothing  in  the  point  that  the  deceased,  having 
designated  his  wife  as  the  beneficiary,  could  not  thereafter 
deprive  her  of  the  money  due  upon  the  policy.     The  contract 
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was  one  provided  for  by  and  in  accordance  with  the  constitu- 
tion and  by-laws  of  the  organization,  and  the  original  certifi- 
cate was  issued  subject  thereto;  and  it  was  the  undoubted 
law  that  if  the  rules  and  regulations  were  complied  with,  the 
beneficiary  could  at  any  time  be  changed  by  the  direction  of 
the  member. 

We  are  of  the  opinion  that  the  order  of  the  general  term 
should  be  reversed,  and  judgment  ordered  upon  the  verdict  at 
special  term,  with  costs  to  the  defendant  in  all  courts. 

MoTUAL  Benefit  Associations.  —  For  the  law  relating  to  the  designa- 
tion, change,  and  rights  of  beneficiaries  in  certificates  of  membership  in  mu- 
tual benefit  societies,  see  extended  note  to  Banker*'  etc  Aaa'n  v.  Stapp,  19 
Am.  St  Rep.  786-790. 


City  op  Rochester  v.  Campbell, 

[123  New  York,  405.] 

Lot-owners  in  City  not  Bound  to  Repair  Streets  or  Sidewalks  at 
Common  Law.  — No  obligation  to  repair  streets  or  sidewalks  adjoining 
lots  in  a  city  rests  upon  the  owners  of  such  lots,  at  common  law,  but  the 
duty  to  do  BO,  if  any,  arises  out  of  statutory  obligations  imposed  upon 
them  by  the  state  or  municipality.  Such  owners  do  not,  therefore,  in- 
cur any  liability  to  individuals  or  municipalities  for  damages  arising  from 
streets  rendered  defective  through  want  of  repairs,  where  the  charters  of 
■nch  municipalities  do  not  assume  to  make  the  lot-ownera  liable  to  the 
party  injured. 

RsMBDT  roR  Violation  ov  Dutt  Imposed  bt  Statuts  is  Exclcsivb 
WHEN. — Where  a  new  right  is  created  or  a  new  duty  is  imposed  by 
■tatute,  if  a  remedy  be  given  by  the  same  statute  for  its  violation  or 
non-performance,  the  remedy  given  is  exclusive.  Where,  therefore,  a 
city  charter  makes  it  the  duty  of  the  owner  of  every  lot  in  the  city  to 
keep  the  sidewalks  adjoining  it  in  good  repair,  and  empowers  the  super- 
intendent of  streets,  in  case  of  the  owner's  neglect,  after  notice  to  make 
repairs,  to  make  them  himself,  and  collect  the  expense  thereof  from  the 
owner,  the  city  cannot,  in  the  absence  of  any  negligence  or  breach  of  con- 
tract duty  on  the  part  of  the  owner,  recover  from  him  the  amount  of  a 
jadgment  recovered  against  it  for  damages  sustained  by  one  who  was 
injured  in  consequence  of  a  defect  in  the  sidewalk  adjoining  such  owner  s 
premises. 

Action  to  recover  the  amount  of  a  judgment  recovered 
against  and  paid  by  the  plaintiff.    The  opinion  states  the  case. 

Eugene  Van  VoorhU,  for  the  appellants. 

Henry  J.  StUlivan,  for  the  respondent. 


Dec.  1890.]    City  of  Rochester  r.  Campbell.  7(51 

RuGER,  C.  J.  The  questions  involved  in  this  appeal  arc 
raised  by  a  demurrer  to  the  complaint,  alleging  that  it  docs 
not  contain  facts  sufficient  to  constitute  a  cause  of  action. 

The  action,  as  stated  in  the  complairit,  is  based  ui)on  a  lia- 
bility alleged  to  have  been  incurred  by  the  defendants*  testator 
under  a  clause  in  the  charter  of  the  city  of  Rochester  which 
provides  that  "it  shall  in  all  cases  be  the  duty  of  the  owner 
of  every  lot  or  piece  of  land  in  said  city  to  keep  the  sidewalks 
adjoining  his  lot  or  piece  of  land  in  good  repair,  and  also  to 
remove  and  clear  away  all  snow  and  ice  or  other  obstruction 
from  such  sidewalk."  It  was  further  provided  that  '*  the  su- 
perintendent of  streets  shall  have  the  power  to  repair  any 
eidewalk,  when  the  owner  of  the  property  shall  neglect  to  re- 
pair the  same  for  five  days  after  written  notice  so  to  do  has 
been  served  on  him";  and  "the  street  superintendent  shall 
also  have  the  power  to  collect  the  expense  of  any  such  work 
or  repair  from  the  owner  of  the  property." 

The  complaint  alleged,  in  substance,  that  the  defendants' 
testator  was  the  owner  of  a  lot  on  Strong  Street,  in  the  city  of 
Rochester,  and  that  in  front  of  and  adjoining  said  premises 
there  was  a  sidewalk  for  pedestrians  using  said  street;  that  it 
became,  and  was,  the  duty  of  said  testator,  under  and  by  vir- 
tue of  the  acts  relating  to  the  city  of  Rochester  and  forming 
its  charter,  to  keep  said  sidewalk  in  good  repair;  that  the  said 
testator  omitted  this  duty,  whereby  one  Margaret  A.  Ferguson, 
while  walking  carefully  along  said  street  and  sidewalk,  and 
without  fault  or  negligence  on  her  part,  stepped  into  a  hole  in 
said  sidewalk,  and  was  thereby  thrown  down  with  great  vio- 
lence, and  permanently  hurt  and  injured.  It  was  also  alleged 
that  said  Margaret  had  brought  an  action  against  the  city  of 
Rochester  for  the  damages  occasioned  to  her  by  said  injury, 
and  recovered  therein,  and  that  the  city  of  Rochester  had  paid 
the  amount  of  the  judgment  so  recovered  against  it.  It  was 
also  alleged  that  the  defendants'  testator  died  before  such  ac- 
tion was  commenced,  and  left  a  last  will  and  testament 
whereby  the  defendants  were  appointed  his  executors;  that 
such  executors  were  notified  by  the  city  of  Rochester  of  the 
pendency  of  the  action,  and  requested  to  come  in  and  de- 
fend the  same,  and  that  they  were  represented  by  counsel  ou 
the  trial. 

It  will  be  observed  that  the  complaint  does  not  charge  the 
defendants'  testator  with  negligence,  or  the  breach  of  any 
contract  duty;  but  bis  liability  is  predicated  wholly  upon  tho 
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Btatutory  obligation  to  repair,  and  the  assumption  that  an 
omission  to  perform  it  imposes  a  hability  in  favor  of  all  per- 
sons who  may  be  injured  by  reason  of  such  omission.  The 
principles  governing  actions  of  this  general  character  have 
been  the  subject  of  frequent  consideration  in  the  courts  of  this 
and  other  states,  as  well  as  the  federal  tribunals;  and  certain 
propositions  may  safely  be  assumed,  in  the  further  considera- 
tion of  the  case,  as  being  too  well  settled  to  require  argument 
or  citation  to  support  them.    Among  these  are  the  following:  — 

1.  That  municipal  corporations  in  this  state  are  charged 
with  the  care,  custody,  and  control  of  the  streets  and  high- 
ways within  their  limits,  and  the  duty,  primarily,  rests  upon 
them  to  keep  such  streets  and  highways  in  repair,  so  that  they 
may  be  safely  traveled  upon  by  all  having  occasion  to  use 
them,  and  this  duty  is  based  upon  the  contract  implied  through 
the  acceptance  of  a  charter  by  such  corporation  from  the  state, 
devolving  upon  them  the  performance  of  such  duties:  Conrad 
V.  Village  of  Ithaca,  16  N.  Y.  158;  Saulsbury  v.  Village  of  Ithaca^ 
94  N.  Y.  27;  46  Am.  Rep.  122. 

2.  That  such  corporat'ons  are  liable  for  damages  arising 
from  a  neglect  to  perform  this  duty,  in  an  action  ex  delicto,  to 
persons  lawfully  using  suclk  streets  and  sidewalks,  notwith- 
standing a  duty  to  repair  is  also  imposed  upon  the  property 
owners  in  front  of  whose  premises  the  injury  occurred:  Rus- 
sell V.  Village  of  Canastota,  98  N.  Y.  496;  State  v.  Gorham,  37 
Me.  457;  Gridley  v.  Bloomington,  88  111.  554;  30  Am.  Rep.  566; 
Robhim  v.  City  of  Chicago,  4  Wall.  657;  Saulsbury  v.  Village 
of  Ithaca,  94  N.  Y.  27;  46  Am.  Rep.  122. 

3.  If  a  municipal  corporation  has  been  compelled  to  pay  a 
judgment  for  damages  recovered  by  a  traveler  for  injuries  sus- 
tained from  a  defect  or  obstruction  in  one  of  its  highways, 
which  defect  or  obstruction  was  created  by  the  willful  act  or 
negligenceof  a  third  person,it  may  maintain  an  action  against 
such  third  person  for  reimbursement;  and  the  rule  is  the  same 
when  it  has  paid  an  undoubted  liability  without  suit:  Thomp- 
son on  Negligence,  789;  City  of  Rochester  v.  Montgomery,  72  N.  Y. 
65;   Village  of  Fulton  v.  Tucker,  3  Hun,  529. 

4.  So,  also,  if  the  municipality  has  provided  by  contract 
with  third  persons  for  keeping  its  street  in  repair,  and  has  been, 
through  a  neglect  by  such  party  to  perform  his  contract,  sub- 
jected to  damages  at  the  suit  of  an  injured  party,  it  may 
recover  from  such  party  the  sum  which  it  has  thus  been  com- 
pelled to  pay. 
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5.  The  measure  of  damages  in  such  cases  is  the  loss  sus- 
tained by  the  injured  party,  and  paid  by  the  niunicipaUty, 
with  such  incidental  expenses  as  may  have  been  incurred  in 
defending  the  action:  Thompson  on  Negligence,  791;  City  of 
Brooklyn  v.  Brooklyn  City  R.  R.  Co.,  47  N.  Y.  476;  7  Am.  Rep. 
469. 

6.  That  no  obligation  to  repair  streets  or  sidewalks  rests 
upon  the  lot-owners  at  common  law,  but  the  duty  to  do  so,  if 
any,  arises  out  of  the  statutory  obligations  imposed  by  the  state 
or  municipality  upon  them:  Village  of  FvXton  v.  Tucker^  3 
Hun,  529;  Dillon  on  Municipal  Corporations,  sec.  1012. 

7.  When  a  corporation  is  sued  for  damages  arising  out  of 
defects  and  obstructions  in  its  streets  and  highways,  created 
and  continued  by  third  persons,  against  whom  the  corporation 
has  a  cause  of  action  for  reimbursement,  it  may  impose  the 
burden  of  defending  such  actions  upon  such  persons  by  no- 
tice, and  in  case  they  do  not  defend  successfully,  or  neglect  to 
make  any  defense,  they  are  bound  by  the  result  of  such  suit, 
and  cannot  in  any  subsequent  litigation  between  themselves 
and  the  corporation  successfully  dispute  the  material  facts  on 
which  the  adjudication  rests:  City  of  Rochester  v.  Montgomery, 
72  N.  Y.  65;  Village  of  Port  Jervia  v.  First  Nat.  Bank  of  Port 
Jertis,  96  N.  Y.  550. 

Assuming  the  correctness  of  these  propositions,  the  question 
which  first  presents  itself  is,  whether  abutting  owners  incur 
any  liability  to  individuals  or  municipalities  for  damages  aris- 
ing from  streets  rendered  defective  through  want  of  repairs, 
under  a  charter  like  that  in  question. 

The  theory  upon  which  actions  have  heretofore  generally 
been  sustained  in  favor  of  municipal  corporations  against 
wrong-doers  for  damages  which  they  have  been  compelled  to 
pay  individuals  injured  through  defects  or  obstructions  in 
streets  and  highways  is,  that  such  corporations  have  succeeded, 
in  some  way,  to  the  remedies  of  the  injured  party  against  the 
wrong-doer.  Recoveries  have  been  allowed  in  such  cases  only 
where  the  wrong-doer  is  responsible,  generally,  to  all  who  are 
injured  by  his  act;  and  when  corporations  have  been  compelled 
to  pay  damages  for  a  wrongful  act  perpetrated  by  another 
in  public  highways  they  become  entitled  to  maintain  an  action 
against  such  persons  for  indemnity  from  the  liability  which 
the  wrongful  act  of  the  tort-feasor  has  brought  upon  them. 
In  other  words,  the  municipality,  by  payment,  becomes  prac- 
tically subrogated  to  the  cause  of  action  against  the  tort-feasor 
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which  the  injured  party  originally  had,  and  it  can  recover 
against  such  tort-feasor  only  by  proving  the  injury,  the  negli- 
gence of  the  defendant,  the  extent  of  the  damages,  and  the 
fact  of  payment  by  it:  City  of  Rochester  v.  Montgomery,  72 
N.  Y.  65;  Village  of  Port  Jervis  v.  First  Nat.  Bank  of  Port 
Jervisj  96  N.  Y.  550;  City  of  Chicago  v.  Rohbins,  2  Black,  418; 
Robbing  v.  City  of  Chicago,  4  Wall.  657;  City  of  Brooklyn  v. 
Brooklyn  Cily  R.  R.  Co.,  47  N.  Y.  476;  7  Am.  Rep.  469, 

In  these  cases  the  primary  liability  rested  upon  those 
who  created  the  dangerous  condition  through  which  injury  re- 
sulted, and  the  municipality  having  been  forced  to  pay  such 
damages  to  one  injured,  it  became  subrogated  to  the  remedies 
of  the  party  whose  damages  had  been  satisfied.  It  was  held 
in  the  case  of  Lowell  v.  Boston  etc.  R.  R.  Corp.,  23  Pick  24, 
34  Am.  Dec.  33,  that  "if  the  defendants  had  been  prosecuted 
instead  of  the  town,  they  must  have  been  held  liable  for  dam- 
ages, and  from  this  liability  they  have  been  relieved  by  the 
plaintiffs.  It  cannot,  therefore,  be  controverted  that  the  plain- 
tiffs' claim  is  founded  in  manifest  equity.  The  defendants 
are  bound  in  justice  to  indemnify  them,  so  far  as  they  have 
been  relieved  from  a  legal  liability,  and  the  policy  of  the  law 
does  not,  in  this  instance,  interfere  with  the  claim  of  justice." 

It  is  therefore  essential,  in  this  case,  for  the  plaintiff  to 
establish  the  original  liability  of  the  defendants'  testator  for 
the  injuries  inflicted  to  the  party  injured,  and  if  it  fails  to  do 
this,  it  must  necessarily  fail  in  the  action.  This  is  atterapte'l 
to  be  done  through  the  provisions  of  the  charter.  That  stat- 
ute, however,  does  not,  in  terms,  assume  to  make  the  lot-own- 
ers liable  to  the  party  injured,  and  we  do  not  think  there  is 
anything  in  its  spirit  or  meaning  which  creates  such  a  lia- 
bility. 

It  is  argued  that  the  liability  is  created  by  force  of  the  rule 
that  "  where  the  statute  enacts  or  prohibits  a  thing  for  the 
benefit  of  a  person  he  shall  have  a  remedy  upon  the  same 
statute  for  the  thing  enacted  for  his  advantage,  or  for  the  rec- 
ompense of  a  wrong  done  to  him  contrary  to  the  said  law." 
This  rule  undoubtedly  embodies  a  sound  proposition  of  law, 
and  has  been  frequently  approved  and  enforced  in  our  courts: 
Willy  v.  Mulledy,  78  N.  Y.  310;  34  Am.  Rep.  536.  But  it  is  not 
broad  enough  to  cover  the  present  cause  of  action.  There  is 
nothing  in  this  statute  showing  that  the  duty  of  repairs  was 
imposed  upon  the  lot-owners  for  the  benefit  of  the  public  gen- 
erally, or  any  particular  class  of  individuals.     On  the  'con- 
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trary,  it  is  quite  obvious  that  neither  the  public  nor  individuals 
at  all  needed  its  benefits.  They  were  already  suflBciently  se- 
cured in  the  right  to  have  passable  and  safe  highways,  by  the 
obligations  of  the  charter  requiring  them  to  be  furnished  by 
the  municipality,  and  abundant  indemnity  was  provided  for 
any  damages  that  might  be  sustained  from  defective  streets 
through  the  common-law  liability  of  the  corporation  therefor. 
The  statute,  therefore,  had  some  other  object  and  purpose,  and 
that  can  be  found  in  the  necessity  of  furnishing  to  the  muni- 
cipality, by  a  proper  distribution  of  burdens,  the  means  of 
discharging  its  duty  to  keep  the  streets  in  repair,  and  that 
alone. 

We  think  the  lot-owners  are  liable  to  the  municipality  upon 
a  neglect  to  repair  the  streets  after  notice,  for  the  expense 
which  the  corporation  has  incurred  in  making  such  repair; 
but  this,  we  think,  is  the  extent  of  their  liability  under  the 
statute.  It  is  a  familiar  rule  in  the  construction  of  statutes 
that  where  a  new  right  is  created,  or  a  new  duty  imposed  by 
statute,  if  a  remedy  be  given  by  the  same  statute  for  its  viola- 
tion or  non-performance,  the  remedy  given  is  exclusive,  and 
we  think  this  statute  is  clearly  within  the  meaning  and  spirit 
of  this  rule.  The  statute  clearly  points  out  the  liability  which 
is  incurred  by  the  lot-owners  for  a  neglect  to  make  repairs, 
and  gives  the  street  superintendent  an  action  to  recover  the 
damages  suffered  by  the  municipality  from  such  cause.  This 
evidently  affords  a  full  indemnity  to  the  city  for  any  neglect 
of  the  lot-owners,  and  ample  means  to  discharge  its  duty  to 
make  repairs.  It  seems  entirely  unreasonable  to  suppose  that 
the  act  was  intended  to  impose  the  same  duty  upon  two  inde- 
pendent bodies. 

The  obligation  of  the  municipality  to  make  such  repairs  is 
unconditional  and  unquestioned.  It  is  not  only  clwirged  with 
the  duty  of  keeping  the  streets  in  repair  and  regulating  the 
uses  and  purposes  to  which  they  may  be  devoted,  but  it  has 
the  power  to  permit  temporary  obstructions  and  erections  to 
be  made  in  them,  and  to  make  excavations,  authorize  disrup- 
tions, and  grant  permanent  appropriation  of  rights  under  the 
streets  to  individuals  and  corporations  desiring  to  occupy  them 
for  public  purposes. 

It  cannot  be  supposed  that  the  legislature  intended  to  im- 
pose an  absolute  duty  to  repair  upon  an  individual  who  could 
not  exercise  it  except  under  the  control  of  another.  That  the 
primary  duty  rests  upon  the  municipality,  notwithstanding  a 
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duty  has  also  been  imposed  upon  property  owners,  has  been 
decided  in  this  court:  Russell  v.  Village  of  Canastota,dS  N.  Y.  496. 
And  it  is  inconsistent  with  this  duty  and  the  control  which  the 
municipality  has  of  the  streets  to  suppose  that  it  was  intended 
to  impose  a  primary  duty  also  upon  the  property  owners.  The 
two  obligations  are  inconsistent  with  each  other,  and  can  lead 
only  to  confusion  and  delay  in  the  performance  of  a  public 
service.  The  existence  of  an  absolute  power  of  control  in  one 
party  and  an  imperative  obligation  to  repair  in  another  is  im- 
possible. The  obligation  to  repair  is  necessarily  subservient 
to  the  other,  and  must  be  performed  or  neglected,  at  the  will 
and  pleasure  of  the  party  having  the  right  of  control.  There 
is  no  divided  duty  here.  The  obligation  to  keep  the  streets 
and  highways  in  repair  rested  on  the  towns.  They  could  al- 
ways perform  this  duty  through  the  agency  of  others,  and  for 
the  purpose  of  enabling  them  to  do  so  they  could,  in  specific 
cases,  impose  its  performance  on  the  lot-owners,  or  compel 
them  to  pay  the  expense  the  town  was  subjected  to  in  case  it 
performed  the  duty,  but  the  paramount  obligation  always 
rested  upon  the  corporation. 

We  have  thus  seen  that  the  immunity  of  the  lot-owner  from 
liability  for  damages  for  defects  in  streets  is  founded  in  reason 
and  justice,  and  is  supported,  not  only  by  authority,  but  by 
the  uniform  current  of  authority,  not  only  in  this  but  in  our 
sister  states.  The  cases  referred  to  in  the  court  below  to  sup- 
port the  doctrine  of  the  right  of  the  municipality  to  recover  in 
such  cases  are:  City  of  Rochester  v.  Montgomery,  72  N.  Y.  65; 
Village  of  Port  Jervis  v.  First  Nat.  Bank  of  Port  Jervis,  96  N.  Y. 
650;  Robbins  v.  City  of  Chicago,  4  Wall.  657;  City  of  Lowell  v. 
Short,  4  Cush.  275.  These  were  all  cases  where  the  dangerous 
conditions  of  the  street  were  created  by  the  defendants,  and 
they  were  held  liable  for  the  consequences  of  their  unlawful 
acts  under  their  common-law  obligations  as  the  creators  of  a 
nuisance,  and  not  by  reason  of  any  duty  enjoined  upon  them 
by  statute  or  otherwise.  The  distinction  between  such  cases 
and  those  relating  to  the  consequences  following  a  neglect  of 
some  duty  imposed  by  statute  are  manifest  and  radical. 

It  was  substantially  held  in  the  case  of  Village  of  Fulton  v. 
Tucker,  3  Hun,  529,  in  an  opinion  written  by  that  learned 
judge,  the  late  Justice  Talcott,  that  the  lot-owner  was  not  liable 
to  the  municipality,  even  where  the  duty  of  repairing  sidewalks 
had  been  imposed  by  ordinance  upon  him. 

In  Moore  v.  Oadsdent  93  N.  Y.  12,  it  was  held  that  the  ne- 
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gleet  of  a  lot-owner  to  remove  snow  and  ice  from  a  sidewalk, 
as  required  by  an  ordinance,  did  not  render  puch  owner  liable 
to  a  party  injured;  that  the  requirement  of  the  ordinance  was 
in  the  nature  of  a  police  regulation,  and  was  not  sufficient  to 
give  a  cause  of  action  to  a  party  injured  by  an  act  in  violation 
of  its  terms.     See  also  Wenzlick  v.  McCotter,  87  N.  Y.  127. 

It  will  be  observed  that  the  duty  of  repair,  in  this  case,  is 
imposed  in  the  same  language  with  that  to  remove  snow  and 
ice,  and  it  is  not  easy  to  suggest  any  distinction  in  the  nature 
of  the  respective  obligations.  And  it  is  equally  difficult  to 
suggest  any  diflFerence  in  principle  between  an  obligation  im- 
posed by  statute,  and  one  imposed  by  ordinance  in  pursuance 
of  statutory  authority.  The  general  rule  regulating  the  liabil- 
ities of  municipalities  and  lot-owners,  in  respect  to  the  repair 
of  streets  and  sidewalks,  is  laid  down  by  Dillon  as  follows: 
"The  liability  of  a  city  or  town  for  actionable  defects  extends, 
as  already  remarked,  to  sidewalks,  they  being  deemed  to  con- 
stitute part  of  the  street.  When  the  charter  of  a  city  gives  it 
the  power  to  cause  sidewalks  to  be  kept  in  repair,  and  makes 
adequate  provision  for  so  doing,  the  exercise  of  the  power,  ac- 
cording to  the  prevailing  judgment  of  the  courts,  follows  as 
a  duty.  In  such  case  the  city  is  liable  for  actionable  defects 
in  sidewalks,  although  the  charter  requires  the  lot-owner  to 
build  the  sidewalks,  and  imposes  a  penalty  for  his  failure  in 
this  regard.  The  abutting  owner  is  not  bound  to  keep  the 
sidewalk  in  repair,  unless  by  virtue  of  the  requirement  of  the 
statute,  and  is  not  responsible  to  travelers  for  defects  therein 
not  caused  by  himself":  Dillon  on  Municipal  Corporations, 
sec.  1012.  The  learned  author  cites,  in  support  of  the  proposi- 
tions, a  large  number  of  authorities,  among  which  are:  Moor* 
V.  Gadsden,  93  N.  Y.  12;  Hill  v.  City  of  Fond  du  Lac,  56  Wis. 
242;  KnupjU  v.  Kniekerhoclcer  Ice  Co.,  84  N.  Y.  488;  WeVer  v. 
McCormick,  47  N.  J.  L.  397;  54  Am.  Rep.  175;  Kirby  v.  Boyl- 
tUm  Market  Aas'n,  14  Gray,  249;  74  Am.  Dec.  682;  Flynn  v. 
Canton  Co.,  40  Md.  312;  17  Am.  Rep.  603;  Heeney  v.  Spracjne, 
11  R.  I.  456;  23  Am.  Rep.  502;  City  of  Hartford  v.  Talcotl, 
48  Conn.  525;  40  Am.  Rep.  189;  Eustace  v.  Jahns,  38  Cal.  3; 
Jansen  v.  City  of  Atchison,  16  Kan.  358;  State  v.  Gorhnm, 
37  Me.  451.  The  cases  cited  seem  to  support  the  proposition 
of  the  non-liability  of  the  lot-owner  to  travelers  or  municipali- 
ties. 

In  Kirby  v.  Boylston  Market  Ass'n,  14  Gray,  252,  74  Am. 
Dec.  682,  it  is  said:  "  The  defendants,  as  owners  and  occu- 
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pants  of  the  land  abutting  upon  Boylston  Street,  are  not  re- 
sponsible to  individuals  for  injuries  resulting  to  them  from 
defects  and  want  of  repair  in  the  sidewalk,  or  by  means  of 
snow  and  ice  accumulated  by  natural  causes  thereon,  al- 
though, by  ordinance  of  the  city,  it  is  made  the  duty  of  abut- 
ters, under  prescribed  penalties,  to  keep  the  sidewalks  adjoining: 
their  estates  in  good  repair,  and  seasonably  to  remove  all  snow 
and  ice  therefrom.  Such  ordinances  are  valid,  and  the  work 
which  is  enforced  under  them  relieves,  to  the  extent  of  its  cost 
or  value,  the  city  from  charges  which  otherwise  it  would  he 
necessarily,  in  discharge  of  its  municipal  duties,  subjected  to. 
Goddard,  Petitioner,  16  Pick.  504;  28  Am.  Dec.  259.  For  the- 
city  is  required  to  keep  all  duly  established  highways  within 
its  limits  in  good  repair,  and  clear  of  snow  and  ice,  so  that 
they  shall,  at  all  seasons  of  the  year,  be  safe  and  convenient 
for  persons  passing  and  traveling  thereon."  In  Heeney  v. 
Sprague,  11  R.  I.  456,  23  Am.  Rep.  502,  it  was  held  that  "the- 
violation  of  a  duty  imposed  by  a  municipal  ordinance,  and 
sanctioned  by  a  fine,  will  not  support  an  action  on  the  case  for 
special  damages  in  favor  of  one  injured  by  the  violation  and 
against  the  violator";  and  that  "where  a  statute  imposes  a 
duty,  unless  the  duty  is  for  the  benefit  of  particular  persons  or 
classes,  or  is  in  consideration  of  some  emolument  or  privilege 
conferred,  a  person  damnified  by  the  violation  of  the  duty 
cannot  maintain  an  action  on  the  case  against  the  violator 
for  special  injuries  caused  by  the  violation;  the  only  liability 
arising  from  the  violation  of  such  a  duty  being  the  penalty 
furnished  by  the  statue."  In  City  of  Hartford  v.  Talcott,  48 
Conn.  525,  40  Am.  Rep.  189,  the  city  brought  an  action  ta 
recover  from  the  lot-owner  the  damages  which  it  had  been 
compelled  to  pay  a  traveler  for  injuries  received  from  a  side- 
walk made  dangerous  by  ice.  The  ordinances  required  the 
abutting  owners  to  keep  the  sidewalk  free  from  snow  and  ice, 
and  imposed  a  penalty  for  a  neglect  to  do  so.  It  was  held 
that  the  abutting  owners  were  not  liable  to  the  city.  In  Keo- 
kuk V.  District  of*Keokvk,  53  Iowa,  352,  36  Am.  Rep.  226,  it 
was  held  that  "  where  a  lot-owner  is  required  by  the  city  to 
construct  or  repair  a  sidewalk,  it  is  simply  a,  method  of  exer- 
cising its  power  of  taxation,  by  which  he  is  made  the  agent  of 
the  city  to  expend  the  amount  of  the  tax,  and  the  responsibil- 
ity for  the  performance  of  the  work  remains  where  the  author- 
ity to  control  it  is  found." 

In  the  Flynn  case,  the  injured  party  brought  an  action- 
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against  the  abutting  owner,  whose  duty  it  was,  by  the  ordi- 
nance of  the  city,  to  remove  snow  and  ice  from  the  sidewalk  in 
front  of  his  premises,  to  recover  damages  for  his  injuries.  In 
deciding  the  case,  the  court  say:  "  The  whole  design  and  effect 
of  this  ordinance  was  to  secure  the  proper  application  of  what- 
ever labor  and  means  were  necessary  to  discharge  the  obliga- 
tion then  resting  upon  the  city  to  keep  its  streets  in  a  condition 
to  be  safely  traveled.  The  work  enforced  under  it,  and  the 
expense  of  doing  it,  when  performed  by  the  employees  of  the 
city,  together  with  the  fines  or  penalties  for  neglect,  which 
may  be  imposed  and  collected,  relieves  the  city  to  that  extent 
from  charges  to  which  it  would  be  otherwise  subjected.  Stated 
in  a  different  form,  our  view  of  the  effect  of  this  ordinance  is 
this:  At  the  time  of  its  passage  it  was  the  duty  of  the  city  to 
remove  snow  and  ice  from  the  sidewalks  of  its  'streets,  so  as  to 
render  them  safely  passable.  The  city  was  then  provided 
with  the  means  and  power  to  discharge  that  duty.  In  the 
exercise  of  that  power  it  saw  fit  to  provide,  by  ordinance,  that 
the  owners  and  occupants  of  premises  abutting  the  sidewalks 
should  either  remove  the  snow  and  ice  therefrom,  or  be 
charged  with  the  cost  of  such  removal,  if  done  by  its  own  offi- 
cers or  employees,  besides  being  subjected  to  a  penalty  for 
each  neglect.     The  property  owners  were  thereby  made  the 

agents  of  the  city Such  being  the  nature  of  the  duty 

required,  and  such  being  the  character  of  the  ordinance  in 
question,  we  are  of  opinion  the  only  liability  resting  upon  the 
property  owner  is  that  which  the  ordinance  itself  imposes,  viz., 
the  prescribed  fine  or  penalty  for  each  neglect,  and  the  cost  of 
removal  in  every  instance  of  his  refusal  or  neglect.  By  en- 
forcing these,  every  object  the  ordinance  was  intended  to  ac- 
complish will  be  attained.  The  liability  of  the  parties  upon 
whom  it  operates  extends  no  further,  and  against  them  an  ac- 
tion like  this  cannot  be  maintained.  In  so  determining,  we 
recognize  the  well-settled  principle  that  whenever  a  party 
causes,  constructs,  or  creates  a  nuisance  or  obstruction  in  a 
public  street  or  highway,  he  is  responsible  in  damages  to  any 
one  who  has  received  special  injury  in  consequence  thereof." 

In  Taylor  v.  Lake  Shore  &  M.  S.  R.  R.  Co.,  45  Mich.  74,  40 
Am.  Rep.  457,  the  head-note  states  that  "  an  ordinance  re- 
quiring all  persons  to  keep  their  sidewalks  free  from  ice  im- 
poses a  purely  public  duty,  and  persons  injured  by  slipping  on 
the  ice  cannot  bring  private  actions  against  the  owners  of  the 
premises.  Breaches  of  public  duty  must  be  punished  in  some 
.  AM.  ST.  Kbp..  Vol.  XX.-49 
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form  of  public  prosecution,  and  not  by  way  of  individual  re- 
covery of  damages." 

We  have  thus  referred  at  length  to  many  of  the  cases  hold- 
ing the  non-liability  of  the  lot-owners,  for  the  reason  that  there 
eeems  to  have  been  quite  a  common  impression,  in  which 
judges  and  lawyers  have  shared,  that  abutting  owners  are  in 
fiome  way  liable  to  an  injured  party  for  damages  occasioticl 
from  their  neglect  to  keep  sidewalks  in  repair  when  that  duty 
is  in  any  way  enjoined  upon  them.  It  seems  to  us  that  there 
could  never  have  been  any  logical  cause  for  such  impression, 
and  it  seems  it  has  no  foundation  in  the  reported  cases.  Any 
other  conclusion  than  that  reached  by  us  would,  we  think,  be 
most  unfortunate,  as  it  would  tend  to  relax  the  vigilance  of 
municipal  corporations  in  the  performance  of  their  duties  in 
respect  to  the  repair  of  streets  and  highways,  and  impose  that 
<iuty  upon  those  who  might  be  utterly  unable  to  discharge  it. 
It  would  tend  directly  to  demoralize  the  public  service,  and 
lead  to  disorder,  decay,  and  impassability  of  the  public  high- 
ways. 

In  view  of  the  conclusions  reached  upon  the  main  question 
involved,  it  is  unnecessary  to  discuss  the  other  points  raised 
in  the  appeal. 

The  judgment  of  the  general  term  should,  therefore,  be  re- 
versed, and  that  of  the  special  term  affirmed,  with  costs  in  all 
courts. 


"Municipal  Corporations  —  Liabilitt  ot  Lot-ownbr  for  Non-repair  of 
Streets.  —  No  common-law  duty  rests  upon  the  owner  or  occupant  of  premises 
frontinp;  upon  a  public  street  or  highway  to  keep  such  street  or  highway 
in  repair.  And  as  to  what  is  the  liability  of  a  property  owner  for  neglect  to 
repair  streets  adjacent  to  the  property,  when  this  duty  is  sought  to  be  im- 
posed upon  him  by  law  or  ordinance,  see  note  to  Browning  v.  City  of  Spring- 
field, 63  Am.  Dec.  355-.%?.  Compare  Inhabitanta  qf  Lowell  t.  Boston  etc  R.  R. 
Corp.,  23  Pick.  24;  34  Am.  I>«o.  33,  and  note  40,  41. 
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Rkliep  against  Judouent  Rendered   cpon.Unacthorized  Appearano 
or  Attornet,  how  to  bk  Sought.  — In  the  absence  of  special  circum- 
stances  necessitating  a  resort  to  a  court  of  equity,  relief  from  a  judgment 
rendered  against  a  party,  upon  the  unauthorized  appearance  of  an  attorney 
in  his  name,  is  to  be  sought  in  a  direct  application  to  the  court  by  motion 
in  the  action  in  which  the  unauthorized  appearance  was  entered.    Where, 
therefore,  it  appears  without  dispute  from  the  moving  papers  that  the 
moving  party  was  neither  served  with  process  in  the  action,  nor  au- 
thorized the  attorney  who  entered  an  appearance  in  his  name  to  appear 
for  him,  nor  bad  any  notice  of  the  action  until  after  the  rendition  of  the 
judgment,  it  is  error  to  deny  the  motion  and  remit  the  moving  party  to 
his  remedy  by  action. 
Judgment  Rendered    upon   Unauthorized  Appearance  of   Attorxev 
Vacated  Absolutely  when. — A  judf^ment  rendered  upon  an  unau- 
thorized appearance  of  an  attorney  will  be  absolutely  vacated  and  set 
aside,  where  the  attorney  is  insolvent  at  the  time  the  application  for  re- 
lief is  made,  although  he  may  not  have  been  insolvent  when  the  judg- 
ment was  rendered,  provided  the  application  is  made  before  the  rights  of 
the  party  procuring  the  judgment  have  changed  to  his  prejudice.     An<l 
where  the  judgment  against  which  relief  is  sought  was  rendered  against 
the  moving  party  and  other  co-defendants,  and  the  latter  appealed  there- 
from and  had  it  reversed,  this  judgment  of  reversal,  though  not  an  es- 
toppel of  record,  because  he  was  not  a  party  to  the  appeal,  nevertheless 
furnishes  a  strong  reason  for  vacating  the  judgment  absolutely,  and  for 
granting  him  final  relief  upon  the  motion. 
Doctbini  o»  Denton  v.  Notes  not  Applicable  where  Defendant  nt 
Judgment  was  Non-resident  and  Without  Jurisdiction.  — The  rule 
that,  in  the  case  of  a  strictly  domestic  judgment,  a  party  not  served,  but 
for  whom  an  unauthorized  appearance  was  entered  by  an  attorney,  can- 
not, on  those  grounds,  assail  the  judgment  for  want  of  jurisdiction,  it 
inapplicable  in  a  case  where  the  defendant  in  the  judgment  was  a  non- 
resident of  the  state  during  the  pendency  of  the  proceedings  and  was  not 
within  the  jurisdiction. 
Laches,  Defendant  in  Judgment  upon  Unauthorized  Appearance  or 
Attorney  hot  Guilty  of,  when.  —  The  judgment  against  which  re- 
lief was  sought  was  entered  in  1880.     The  plaintiff  soon  after  learned 
that  the  defendant,  the  moving  party,  had  not  been  served,  and  that  the 
attorney's  appearance  was  unauthorized,  and  in  1881  he  brought  an  ac- 
tion in  Massachusetts,  where  the  defendant  resided,  on  the  judgment,  to 
which  the  defendant  answered  that  the  court  which  rendered  the  judgment 
never  had  jurisdiction.     About  two  years  after,  a  nonsuit  was  granted 
in  the  Massachusetts  action,  on  the  plaintiff's  application.     In  1887,  the 
judgment  was  reversed  as  to  other  co-defendants,  who  had  appealed,  and 
thereafter  the  plaintiff  assigned  to  a  party  that  had  full  notice  of  de- 
fendant's equities.     The  motion  to  vacate  was  made  in  1888,  and  it  did 
not  appear  that  the  delay  in  making  it  bad  changed  the  situation  of  either 
the  plaintiff  or  his  assignee.     A  denial  of  the  motion,  on  the  ground  of 
laches,  w.-s  held  to  be  erroneous,  and  that  the  plea  of  laches  ought  not 
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to  he  listened  to  to  uphold  a  judgment  which  on  the  appeal  of  the  co- 
defendants,  standing  in  the  same  position,  had  been  held  to  have  no  legal 
foundation. 

Motion  to  vacate  a  judgment.  One  of  the  motions  was  made 
by  George  B.  Chase,  and  the  other  by  the  executrix  of  John 
N.  Whiting.  The  facts  necessary  to  an  understanding  of  the 
questions  decided  appear  from  the  opinion. 

Peter  B.  Olney,  for  the  appellant 
Edwin  Young,  for  the  respondents. 

Andrews,  J.     We  understand  that  it  has  become  the  set- 
tled practice  in  this  state   that  relief  againgt  a   judgment 
rendered  against  a  party  upon  the  unauthorized  appearance 
of  an  attorney  in  his  name  is  to  be  sought  in  a  direct  appli- 
cation to  the  court  by  motion  in  the  action  in  which  the  un- 
authorized  appearance  was  entered.     This  was   the  remedy 
adopted  in  the  leading  case  of  Denton  v.  Noyes,  6  Johns.  297, 
5  Am.  Dec.  237,  and  in  every  subsequent  case  of  a  like  char- 
acter in  this  state  which  has  come  to  our  notice:  Grazehrook 
V.  McCreedie,  9  Wend.  437;  Adams  v.  Gilbert,  9  Wend.  499; 
Campbell  v.  Bristol,  19  Wend.  101;  American  Ins.  Co.  v.  Oak- 
ley, 9  Paige,  496;  38  Am.  Dec.  561;  Hamilton  v.  Wright,  37 
N.  Y.  502.     In  Brown  v.  Nichols,  42  N.  Y.  31,  which  was  the 
case  of  a   creditor's   bill   founded   on   a  judgment  rendered 
against  the  defendant's  intestate,  the  defendant  sought  to  im- 
peach the  judgment  by  proof  that  the   defendant  was  not 
served  with  process,  and  that  an  appearance  entered  for  him 
in  the  action  by  an  attorney  was  unauthorized.     The  court 
overruled  the  defense,  holding  that  the  authority  of  the  at- 
torney to  appear  could  not  be  questioned  collaterally,  but 
pointed  out  the  remedy.  Earl,  J.,  saying,   "  I  think  a  party 
should  always  seek  relief  for  an  unauthorized  appearance  in 
the  suit  in  which  it  has  been  put  in,  where  the  rights  and 
equities  of  all  parties  can  be  best  protected."     In  Ferguson  v. 
Crawford,  70  N.  Y.  256,  26  Am.  Rep.  589,  Rapallo,  J.,  refer- 
ring to  the  rule  established  in  Denton  v.  Noyes,  6  Johns.  297, 
5  Am.  Dec.  237,  and  to  the  cases  following  it,  said:  "  For  rea- 
sons of  public  policy,  the  court  holds  the  appearance  good, 
leaving  the  aggrieved  party  to  his  action  for  damages  against 
the  attorney,  granting  relief  against  the  judgment  only  in  a 
direct  application."     See  also  Sperry  v.  Reynolds,  65  N.  Y.  183. 
The  jurisdiction  of  a  court  of  equity  to  set  aside  a  judg- 
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inent  at  law  obtained  by  fraud,  or  on  other  grounds  of  equi- 
table cognizance,  has  been  often  asserted  and  is  unquestioned, 
and  it  is  not  necessary  now  to  deny  that,  under  special  cir- 
<;um8tance8,  where  the  question  of  the  unauthorized  appear- 
ance is  complicated  with  fraud,  or  the  rights  of  purchasers  or 
the  circumstances  are  such  that  the  court  can  see  that  the 
right  to  or  measure  of  relief  cannot  properly  be  determined  on 
motion  having  regard  to  all  interests  affected,  resort  may  bo 
had  to  a  bill  in  equity,  or  now,  in  this  state,  to  an  equitable 
action.  There  are  several  cases  in  other  courts  where  juris- 
diction in  equity  by  original  bill  to  set  aside  a  judgment  en- 
tered on  an  unauthorized  appearance  by  attorney  has  been 
entertained.  But  all  of  them  are  marked  by  peculiar  and 
special  features,  such  as  those  to  which  we  have  adverted: 
Shelton  v.  Tiffin^  6  How.  163;  Harshey  v.  Blachnarr^  20  Iowa, 
161;  89  Am.  Dec.  520;  Wiley  v.  Pratt,  23  Ind.  628. 

In  Critchjkld  v.  Porter,  3  Ohio,  518,  the  supreme  court  of 
Ohio  dismissed  a  bill  filed  for  relief  against  a  judgment  ren- 
•dered  on  an  appearance  of  an  attorney  without  authority,  on 
the  express  ground  that  the  remedy  should  be  sought  by  ap- 
plication to  the  court  in  which  the  judgment  was  rendered. 
It  seems  to  us  that  upon  considerations,  both  of  principle  and 
policy,  relief,  except  in  special  cases,  should  be  sought  on 
motion  in  the  action.  It  is  the  established  rule,  where  courts 
•of  law  and  equity  are  separated,  that  equity  will  not  grant  its 
aid  where  there  is  a  plain  and  adequate  remedy  at  law. 
Under  our  system  of  procedure,  relief  on  motion  is  adminis- 
tered upon  equitable  as  well  as  legal  principles.  In  ordinary 
-cases,  where  relief  is  sought  against  a  judgment  on  the  ground 
that  the  appearance  of  an  attorney  was  unauthorized,  the 
rights  of  the  parties  can  be  as  fully  presented  and  as  care- 
fully adjudged  on  a  motion  as  in  an  action.  If  the  facts  are 
-controverted,  and  the  court  is  not  satisfied  upon  the  affidavits 
and  papers  presented  as  to  what  the  real  facts  are,  it  may 
refer  the  matter  for  the  purpose  of  taking  further  evidence, 
and  may  require  the  parties  to  submit  to  an  oral  examination 
x)r  cross-examination:  Code  Civ.  Proc,  sec.  1015.  The  court, 
on  a  motion,  possesses,  indeed,  all  the  substantial  powers  in 
conducting  an  investigation  which  formerly  appertained  to 
the  chancellor.  The  remedy  by  motion  is  more  convenient, 
prompt,  and  less  expensive  than  by  action.  The  unbroken 
practice,  which  seems  to  have  prevailed  in  this  state,  to  seek 
relief  in  cases  like  this  by  motion,  and  not  by  action,  has 
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almost  the  force  of  law,  and  ought,  we  think,  to  be  followed 
unless  special  circumstances  exist  which  may  render  that 
remedy  inadequate  or  incomplete.  No  such  special  circum- 
stances existed  in  the  present  case,  and  we  are  therefore  of 
opinion,  notwithstanding  the  observations  of  Grover,  J.,  in  his 
dissenting  opinion  in  Brown  v.  Nichols,  42  N.  Y.  31,  that  the 
order  below  cannot  be  sustained  on  the  ground  that  it  was 
discretionary  with  the  court  to  remit  the  appellant  to  a  rem- 
edy by  action. 

In  disposing  of  this  appeal  it  must,  we  think,  be  assumed, 
upon  the  papers  presented  on  the  motions,  that  the  appellant, 
Chase,  was  neither  served  with  process  in  the  action  nor  au- 
thorized Mr.  Whiting  to  appear  for  him,  and  also  that  he  had 
no  knowledge  that  such  an  action  had  been  brought  nor  any 
notice  thereof  until  February,  1881,  after  the  rendition  of  the- 
judgment  of  the  special  term.  These  facts  are  specially  and 
particularly  alleged  in  the  moving  papers,  and  are  in  no  re- 
spect controverted  by  the  opposing  aflSdavits.  The  other  cir- 
cumstances are  also  consistent  with  the  claim  made.  Chase 
was  a  non-resident  of  the  state  during  the  whole  period  of  thfr 
litigation.  That  he  was  never  served  with  the  process  is  con- 
ceded. Mr.  Whiting,  on  the  occasion  of  the  interview  with 
"Mr.  Dabney,  the  attorney  employed  by  Mr.  Chase,  after  he  had 
been  notified  of  the  judgment  rendered  against  him,  admitted 
that  he  was  not  retained  by  Mr.  Chase  personally,  and  that  hfr 
appeared  for  him  by  direction  of  Mr.  Page,  one  of  the  co-de- 
fendants. Mr.  Chase  did  not  know  Mr.  Whiting,  and  never 
saw  him  prior  to  the  rendition  of  the  judgment.  He  swears 
that  be  had  no  knowledge  that  Vilas  made  any  claim  against 
him.  He  knew  that  Vilas  claimed  title  to  rolling  stock  of  the 
Plattsburgh  and  Montreal  Railroad  Company,  which,  if  estab- 
lished in  the  foreclosure  action,  would,  under  the  agreement 
between  him  and  the  receiver,  be  converted  into  a  lien  on  the 
property.  In  the  present  action  Vilas  claimed  that  Page,^ 
Butler,  and  Chase  were  jointly  liable  to  him  for  the  lien  debt; 
but  this  claim  was  adjudicated  adversely  to  him  by  the  judg- 
ment of  this  court:  Vilas  v.  Page,  106  N.  Y.  440.  There  is  no 
suggestion  that  Vilas  ever  asserted  any  personal  claim  against 
Chase,  except  by  and  through  the  complaint  in  this  action. 
The  relations  between  Chase  and  Page  at  the  time  of  the 
alleged  retainer  by  the  latter  of  Whiting  to  appear  for  Chase 
were  hostile  and  so  continued.  But  Page  had  an  interest,  in 
case  the  claim  of  Vilas  for  a  personal  judgment  against  th* 
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individual  defendants  should  be  established,  that  Chase  should 
be  bound  by  the  judgment.  The  Delaware  and  Hudson  Canal 
Company  (the  real  party  opposing  these  motions)  not  only 
omitted  to  controvert  any  of  the  statements  in  the  moving 
papers  on  the  subject  of  the  unauthorized  appearance,  but 
made  no  request  for  a  reference  to  ascertain  the  facts,  nor  that 
it  might  be  afforded  an  opportunity  to  cross-examine  Chase 
or  the  other  affiants  on  the  subject. 

The  main  question  of  law  respects  the  relief,  if  any,  to  which 
Chase  is  entitled  against  the  judgment  by  reason  of  the  unau- 
thorized appearance  of  Mr.  Whiting.  It  is  obvious  that  the 
court  acquired  no  jurisdiction  to  render  a  personal  judgment 
against  Chase,  unless  the  appearance,  although  unauthorized, 
conferred  jurisdiction,  or  unless  the  authority  of  the  attorney 
to  appear  is  conclusively  presumed  from  the  fact  of  appear- 
ance. The  case  of  Denton  v.  Ncyes,  6  Johns.  297,  5  Am.  Dec. 
237,  held  that  a  domestic  judgment  rendered  by  a  court  of 
general  jurisdiction  against  a  party  who  had  not  been  served 
with  process,  but  for  whom  an  attorney  of  the  court  had 
appeared,  though  without  authority,  was  neither  void  nor  irreg- 
ular. The  doctrine  of  the  prevailing  opinion  in  that  case 
encountered  a  vigorous  opposition  from  one  of  the  judges  at  the 
time,  and  it  is  not  too  much  to  say  that  the  reasoning  upon 
which  it  rests  has  frequently  been  criticised  by  judges,  and  the 
justice  of  the  rule  denied.  But  it  has  been  followed,  and  must 
be  regarded  as  the  law  of  the  state:  Hamilton  v.  Wright^  37 
N.  -Y.  502;  Brown  v.  Nichols,  42  N.  Y.  26. 

The  courts  in  this  state,  while  holding  that  domestic  judg- 
ments rendered  against  a  party  not  served,  but  for  whom  an 
attorney  appeared  without  authority,  cannot  be  assailed  on 
this  ground  when  coming  in  question  collaterally,  nevertheless 
grant  relief,  on  motion,  either  by  setting  aside  the  judgment 
absolutely,  or  by  staying  proceedings,  and  permitting  the  party 
to  come  in  and  defend  the  action.  Where  the  attorney  is  in- 
solvent, the  judgment  will  be  absolutely  vacated  and  set  aside: 
Campbell  v.  Bristol,  19  Wend.  101.  In  other  cases,  the  pro- 
ceedings will  be  stayed,  and  the  party  permitted  to  come  in 
and  defend.  The  latter  relief  was  granted  in  Denton  v.  Noyes^ 
6  Johns.  297;  5  Am.  Dec.  237.  In  the  present  case,  no  relief 
whatever  was  granted,  but  the  application  therefor  was  de- 
nied absolutely.  Even  if  the  judgment  against  Chase  is  gov- 
erned by  the  rule  established  in  Denton  v.  Noyes,  6  Johns.  297, 
5  Am.  Dec.  237  (which,  for  reasons  which  will  be  stated,  does 
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not,  we  think,  apply),  then  it  would  seem  that  the  court  erred 
in  denying  relief.  It  is  shown  by  the  affidavit  of  the  son  of 
Mr.  Whiting,  which  is  uncontradicted,  that  his  father's  estate, 
at  the  time  of  his  death,  in  1885,  was  entirely  inadequate  to 
pay  the  amount  of  the  judgment  against  Chase.  It  is  not  ex- 
pressly shown  what  the  pecuniary  condition  of  Mr.  Whiting 
was  in  1881,  when  the  judgment  against  Chase  was  entered; 
but  assuming  that  Mr.  Whiting  had  suflScient  pecuniary  abil- 
ity at  that  time  to  respond  in  damages  for  the  amount  of  tlie 
judgment,  that,  we  think,  is  not  controlling  to  prevent  relief 
on  an  application  made  after  he  became  insolvent,  provided  it 
was  made  before  the  rights  of  the  party  procuring  the  judg- 
ment had  changed  to  his  prejudice.  The  party  against  whom 
the  judgment  was  rendered  would  still  be  entitled,  we  think, 
to  apply  for  and  obtain  relief  by  the  vacation  of  the  judgment. 
The  plaintiff  has  no  equity  which  entitles  him  to  claim  that 
the  party  injured  should  have  been  prompt  to  pursue  and  ob- 
tain a  remedy  by  action  against  the  attorney  for  damages, 
and  thereby  enable  the  plaintiff  to  have  the  benefit  of  the 
judgment.  Moreover,  the  judgment  of  the  court  in  106  New 
York,  in  the  present  action,  conclusively  determined,  as  be- 
tween the  plaintiff  and  the  defendants  Page  and  Butler,  tliat 
the  latter  had  never  assumed  any  personal  obligation  for  the 
lien  debt.  If  this  judgment  was  not  technically  an  estoppel 
of  record  as  to  the  same  question  arising  between  the  plaintiffs 
and  Chase,  on  the  ground  that  he  was  not  a  party  to  the  ap- 
peal, nevertheless  it  furnishes  a  strong  reason  for  granting  him 
absolute  and  final  relief  on  this  application,  even  if  the  estate 
of  Mr.  Whiting  was  solvent,  instead  of  granting  limited  relief 
by  a  stay  of  proceedings  merely,  with  a  right  to  come  in  and 
defend  the  action,  thereby  subjecting  Chase  to  the  trouble 
and  expense  of  a  new  trial,  which  could  have  but  one  result. 
We  have  so  far  considered  the  case  upon  the  assumption 
that  it  is  governed  by  Denton  v.  Noyes,  6  Johns.  297,  5  Am. 
Dec.  237,  and  the  cases  following  it.  But  we  are  of  opinion 
that  a  radical  distinction  exists  between  the  cases  hitherto  de- 
cided and  the  present  one,  which  prevents  the  application  of 
the  principle  that,  in  the  case  of  a  domestic  judgment  strictly, 
a  party  not  served,  but  for  whom  an  unauthorized  appearance 
was  entered  by  an  attorney,  cannot,  on  these  grounds,  assail 
the  judgment  for  want  of  jurisdiction.  The  distinction  ad- 
verted to  lies  in  the  fact  that  in  the  cases  hitherto  decided 
in   this  state  arising  on  domestic  judgments  the  judgment 
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rendered  was  against  a  citizen  of  the  state  who  was  within 
the  jurisdiction,  while  in  tlie  present  case  the  defendant  in  the 
judgment  was  at  all  time  a  non-resident  and  out  of  tiie  juris- 
diction. It  is  well  settled  that  in  an  action  brought  in  our 
courts  on  a  judgment  of  a  court  of  a  sister  state  the  jurisdic- 
tion of  the  court  to  render  the  judgment  may  be  assailed  by 
proof  that  the  defendant  was  not  served  and  did  not  appear  in 
the  action,  or  where  an  appearance  was  entered  by  an  attorney, 
that  the  appearance  was  unauthorized,  and  this  even  where  the 
proof  directly  contradicts  the  record:  Starhuck  v.  Murray,  5 
"Wend.  148;  21  Am.  Dec.  172;  Shumway  v.  Stillman,  6  Wend. 
447;  Kerr  v.  Kerr,  41  N.  Y.  278;  Rapallo,  J.,  in  Ferguson  v. 
Crawford,  70  N.  Y.  257;  26  Am.  Rep.  589.  The  same  rule  is 
held  elsewhere,  and  is  not  inconsistent  with  the  constitutional 
obligation  under  the  constitution  of  the  United  States,  that  full 
faith  and  credit  shall  be  given  in  each  state  to  the  judgments 
of  other  states:  Gilm'an  v.  Gilmnn,  126  Mass.  26;  30  Am.  Rep. 
€46;  Wright  v.  Andrews,  130  Mass.  149;  Thompson  v.  Whit- 
Tnan,  18  Wall.  457;  Kno'wles  v.  Gas  Light  &  C.  Co.,  19  Wall. 
58.  There  is  undoubtedly  a  logical  difiBculty  in  applying  a 
different  rule,  as  our  courts  do,  in  an  action  upon  a  domestic 
judgment,  where  the  only  thing  giving  color  of  jurisdiction 
over  the  person  is  an  unauthorized  appearance  by  an  attorney. 
The  different  rule  in  the  two  cases  has  been  supposed  to  rest 
on  the  unreasonableness  of  compelling  a  party  against  whom 
judgment  has  been  rendered  in  another  state  on  an  unauthor- 
ized appearance  by  an  attorney  to  go  to  the  foreign  jurisdic- 
tion to  attack  it:  See  Dillon,  J.,  in  Harshey  v.  Blackmarr,  20 
Iowa,  161;  89  Am.  Dec.  520.  The  same  reason,  in  justice, 
would  seem  to  apply  in  case  of  domestic  judgment  against  a 
non-resident  of  the  state,  and  besides,  it  may  be  said  that  a  non- 
resident not  served  with  process,  and  for  whom  an  unauthor- 
ized appearance  has  been  entered  in  the  foreign  jurisdiction, 
would  be  much  less  likely  to  become  apprised  of  the  pendency 
of  the  action  than  if  he  had  been  a  resident.  In  Nordlinger  v. 
De  Mier,  54  Hun,  276,  the  general  term  of  the  supreme  court 
in  the  first  department,  Barrett,  J.,  writing  the  opinion,  set 
aside  an  unauthorized  appearance  entered  for  a  non-resident 
•defendant  on  the  precise  ground  that  the  rule  in  Denton  v. 
Noyes,  6  Johns.  297,  5  Am.  Dec.  237,  did  not  apply  in  such  a 
case.  Bodurtha  y.  Goodrich,  3  Gray,  508,  was  the  case  of  an 
unauthorized  appearance  by  an  attorney  for  Bodurtha,  a  non- 
resident of  Massachusetts,  in  an  action  brought  in  the  latter 
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state.  The  court  reversed  the  judgment  on  writ  of  error,  Shaw^ 
C.  J.,  saying:  '*  It  would  certainly  be  very  strange  if  an  in- 
habitant of  another  state  could  thus  be  bound  by  a  judgment 
given  and  recorded  by  a  court  having  no  jurisdiction,  without 
any  act  or  default  of  such  party."  In  Wiley  v.  Pratt,  23  Ind, 
629,  the  court,  in  a  case  of  a  domestic  judgment,  where  the  party 
had  not  been  served,  but  for  whom  an  unauthorized  appear- 
ance had  been  entered,  adopted,  substantially,  the  English  rule^ 
as  announced  in  Bayley  v.  Buckland,  1  Ex.  1,  that  where  a 
defendant  had  been  served  and  an  unauthorized  appearance 
entered,  the  judgment  would  not  be  set  aside,  but  if  he  had 
not  been  served,  it  would  be.  Ray,  C.  J.,  after  stating  what 
he  conceived  to  be  the  true  rule,  but  excepting  from  it  the  case 
of  a  domestic  judgment  against  a  non-resident  not  within  the 
jurisdiction,  said:  "  Where  the  defendant  has  not  been  within 
the  jurisdiction  of  the  court,  it  would  not  be  just  to  compel 
him  to  come  under  that  jurisdiction  and-establish  his  defense 
to  the  action  in  order  to  claim  relief  from  a  judgment  obtained 
without  notice,  and  therefore  the  relief  granted  here  must  be 
absolute  immunity  from  the  judgment." 

We  are  bound,  under  our  decisions,  to  follow  the  doctrine 
of  Denton  v.  Noyes,  6  Johns.  297,  5  Am.  Dec.  237,  in  cases 
where  it  is  strictly  applicable.  It  is,  as  to  such  cases,  stare 
decisis.  But  we  are  not  disposed  to  extend  the  doctrine  of 
that  case  to  cases  fairly  and  reasonably  distinguishable,  and 
the  fact  that  a  defendant  against  whom  a  judgment  has  been 
obtained  here  upon  an  unauthorized  appearance  by  an  attor- 
ney, and  who  was  not  served,  was  a  non-resident  during  the 
pendency  of  the  proceedings,  and  was  not  within  the  jurisdic- 
tion, does,  we  think,  constitute  such  a  distinction  as  renders 
the  rule  in  that  case  inapplicable. 

Upon  the  point  made  by  the  Delaware  and  Hudson  Canal 
Company,  that  the  defendant  Chase  is  precluded  from  relief 
by  his  laches,  but  little  need  be  said.  The  Delaware  and 
Hudson  Canal  Company  acquired  its  interest  in  the  property 
of  the  Plattsburgh  and  Montreal  Railroad  Company  in  1872. 
It  took  from  Page  his  individual  guaranty  against  the  claims 
of  third  persons  on  the  property,  including  the  claim  of  Vilas. 
Neither  Butler  nor  Chase  were  parties  to  the  guaranty.  In 
1881,  soon  after  the  judgment  against  Chase  was  rendered,  it 
was  apprised  of  his  claim  that  he  had  not  .been  served  in  the 
action,  and  that  the  appearance  of  Whiting  was  unauthorized. 
When  Vilas  sued  Chase  on  the  judgment  in  Massachusetts^ 
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the  latter  promptly  disavowed  the  jurisdiction  of  the  court  to 
render  the  judgment.  Vilas,  after  the  lapse  of  about  two 
_)ear8,  suffered  a  nonsuit,  inferably  because  he  was  unable  to 
establish  the  jurisdiction,  and  he  took  no  further  proceedings 
to  collect  the  judgment;  but  after  the  final  decision  in  this 
court,  he  assigned  the  judgment  against  Chase  to  the  Dela- 
ware and  Hudson  Canal  Company,  on  being  paid  the  amount 
of  the  lien  adjudged  in  the  action  against  the  property  in  the 
possession  of  that  company.  The  company  took  the  assign- 
ment with  full  notice  of  the  equities  of  Chase.  The  delay  of 
Chase  has  not,  so  far  as  appears,  changed  the  situation  of 
either  Vilas  or  the  Delaware  and  Hudson  Canal  Con)pany  to 
the  prejudice  of  either,  and  under  such  circumstances  the 
plea  of  laches,  as  was  said  in  Piatt  v.  Piatt,  58  N.  Y.  646,  will 
not  be  readily  listened  to,  and  ought  not,  we  think,  to  be  lis- 
tened to  in  this  case  to  uphold  a  judgment  which,  as  was 
hel  1  by  this  court  on  the  appeal  of  the  co-defendants  of  Chase, 
standing  in  the  same  position  with  him,  had  no  legal  founda- 
tion. 

We  think  the  motions  in  this  case  should  have  been  granted, 
and  the  judgment  and  appearance  vacated 

The  orders  of  the  special  and  general  terras  should  there- 
fore be  reversed,  and  the  motions  granted,  with  costs. 

JvDOHBNTS  Rendered  trroN  Unauthorized  Appearance  or  Attok- 
jrxT.  —  An  appearance  by  an  ananthorized  attorney  binds  no  one;  and  the 
presumption  that  an  attorney  who  appeared  was  authorized  to  do  so  may 
be  rebatted,  in  any  direct  proceeding  to  attack  the  judgment  based  upon 
such  appearance,  by  showing  no  process  was  served  in  the  action,  and  that 
the  attorney  appeared  without  the  consent  or  knowledge  of  the  one  whom 
he  assumed  to  represent:  Oreat  West  Min.  Co.  v.  Woodmcu,  12  Col.  46;  13 
Am.  St.  Rep.  204,  and  note;  WitUera  r.  Means,  25  Neb.  241;  13  Am.  St. 
Rep.  489.  See,  more  particularly,  extended  note  to  Bunion  ▼.  Lyford,  75 
Am.  Deo.  146-151,  upon  tba  ralidity  of  judgments  rendered  apon  the  ap> 
pearanoe  of  an  attoriMj. 
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Third  National  Bank  op  Buffalo  v.  Guenthrr. 

[123  Nkw  York,  568.] 

Married  Woman  mat  Employ  her  Husband  as  Agknt,  and  Aoreb  to 
CkiMPBNSATE  Him,  when.  —  A  married  woman  who  is  possesaetl  of  a 
separate  estate,  and  is  engaged  in  conducting  a  separate  business,  may 
employ  her  husband  as  her  agent  to  carry  on  such  business,  and  has  the 
right  to  compensate  him  for  his  services. 

Wife  mat,  in  Assignment,  Provide  for  Compensation  She  Agreed  to 
Pat  her  Husband.  —  Compensation  which  a  married  woman  has  agreed 
to  pay  to  her  husband  for  services  rendered  by  him  in  carrying  on  her 
separate  business  is  a  moral  obligation  which  she  can  voluntarily  pay  or 
provide  for  in  an  assignment  for  the  benefit  of  her  creditors,  without 
furnishing  any  legal  or  just  ground  for  complaint  on  the  part  of  her  other 
creditors,  provided  the  transaction  is  free  from  actual  fraud. 

Agreement  to  Support  Familt,  Right  of  Married  Woman  to  Per- 
form. —  An  agreement  by  a  married  woman,  with  her  hust>and,  to  sup- 
port the  family,  although  not  enforceable  against  her  so  long  as  it 
remains  executory,  may  be  rightfully  performed  by  her;  and  if  she  waa 
perfectly  solvent  when  she  entered  into  it,  without  any  fraudulent  in- 
tent, and  she  has  performed  it,  she  cannot  undo  what  has  been  done  by 
recalling  what  she  has  paid,  or  require  the  husband  to  reimburse  her  for 
the  outlay. 

Action  to  Bet  aside  an  assignment  for  the  benefit  of  credi- 
tors.    The  opinion  states  the  case. 

/.  S.  Romer,  for  the  appellants. 

Adelbert  Moot^  for  the  respondent. 

O'Brien,  J.  This  action  was  brought  by  the  plaintiff,  a 
judgment  creditor  of  the  defendant  Georgianna  J.  Guenther,  to 
annul  and  set  aside  as  fraudulent  and  void  a  general  assign- 
ment for  the  benefit  of  creditors,  with  preferences  made  by 
said  Georgianna  to  the  defendant  John  L.  Romer,  on  the 
eighth  day  of  May,  1883,  and  also  a  mortgage  for  the  sum  of 
$5,545.58,  covering  real  estate,  made  by  her  on  the  same  day 
to  her  husband,  John  G.  Guenther,  and  John  Dunbar,  as  ex- 
ecutors of  the  last  will  of  her  father,  Henry  T.  Gillett,  who 
died  in  the  year  1874.  The  referee  to  whom  the  case  was  re- 
ferred sustained  the  mortgage,  but  held  that  the  assignment  was 
void  because  the  assignor  had  included  in  it  and  directed  the 
payment,  as  a  preferred  claim,  of  the  sum  of  seven  thousand 
dollars  to  the  husband  of  the  assignor,  which  claim  the  referee 
held  was  without  any  consideration.  It  appears  that  after 
the  assignment  was  made  the  plaintiflf  and  other  creditors  of 
the  assignor  began  actions  to  procure  judgments  against  her 
upon  claims  held  by  them  on  which  attachments  were  issued 
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to  the  sheriff,  and  levy  made  upon  certain  personal  property 
embraced  in  the  assignment  and  in  possession  of  the  assignee, 
which  was  subsequently  sold  by  virtue  of  the  levy.  The 
assignee  brought  an  action  in  the  supreme  court  against  the 
sheriff  for  a  conversion  of  this  property.  The  sheriff  set  up 
the  same  facts  in  his  defense,  touching  the  validity  of  the  as- 
signment, as  are  relied  upon  to  invalidate  it  in  this  action. 
Both  actions  were  referred  to  the  same  referee,  and  they  were 
tried  together  under  a  stipulation  that  the  testimony,  rulings, 
and  objections  should  apply  to  both  cases.  This  action  to  set 
aside  the  assignment  was  brought  in  the  superior  court  of 
Buffalo.  The  referee  held  in  both  cases  that  the  assignment 
was  void  on  account  of  the  preference  to  John  G.  Guenther, 
the  husband.  The  general  term  of  the  supreme  court  in  the  suit 
by  the  assignee  against  the  sheriff  reversed  the  judgment  on 
the  ground  that  the  preference  to  the  husband  was  supported 
by  a  suflScient  consideration,  and  his  claim  might  lawfully 
be  provided  for  by  the  wife  in  making  an  assignment  for 
the  benefit  of  creditors:   Romer  v.  Koch,  49  Hun,  483. 

The  general  term  of  the  superior  court  sustained  the  judg- 
ment in  this  case  entered  upon  the  referee's  report,  holding 
that  the  assignment  was  invalid.  In  order  to  get  a  clearer 
view  of  the  question,  in  regard  to  which  two  very  learned  and 
able  courts  entertain  opposite  and  conflicting  opinions,  a  clear 
understanding  of  the  facts  which  underlie  it  is  necessary,  and 
they  are  practically  undisputed.  The  assignor  is  the  daughter 
of  Henry  T.  Gillett,  who  died  November  23,  1874,  leaving  a 
will  in  which  his  daughter,  this  defendant,  then  married,  was 
named  as  the  residuary  legatee  and  devisee.  It  is  found  by 
the  referee  that  Gillett,  at  the  time  of  his  death,  was  possessed 
of  a  large  estate,  and  was  then  and  for  some  years  prior  to 
that  date  engaged  in  partnership  with  his  son-in-law,  John 
G.  Guenther,  in  carrying  on  the  wholesale  and  retail  rectify- 
ing and  liquor  business  in  the  city  of  Buffalo,  under  the  firm 
name  of  Henry  T.  Gillett  and  Son;  that  Henry  T.  Gillett 
owned  all  the  property  and  assets  of  the  firm,  his  son-in-law 
being  interested  only  in  the  profits,  and  being,  under  the 
nrrangement,  entitled  to  receive  one  half  of  the  same.  After 
i  the  death  of  Henry  T.  Gillett,  the  son-in-law,  said  John  G. 
Guenther,  as  survivor,  carried  on  the  business  in  the  same 
firm  name  until  May  1,  1876,  when,  as  such  survivor,  and 
also  as  executor  of  the  will  of  his  father-in-law,  he  assigned 
and  transferred  to  his  wife,  the  residuary  legatee,  by  written 
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instrument,  **  all  and  singular  the  goods,  chattels,  property, 
and  effects  of  whatsoever  name,  kind,  or  character,  or  where- 
soever situate,  of  said  iirm  of  Henry  T.  Gillett  and  Son." 
The  wife  assumed  all  the  dehts  of  the  firm,  and  released  her 
husband  from  all  claims  on  account  of  past  transactions,  and 
having  thus  become  possessed  of  the  firm  property  and  a  con- 
siderable estate  left  by  her  father,  she  employed  her  husband, 
who  had  no  property  of  his  own,  to  take  charge  of  and  carry 
on  the  wholesale  and  retail  rectifying  and  liquor  business  for 
her  under  the  old  firm  name  of  Henry  T.  Gillett  and  Son. 
And  she  also  further  agreed  with  her  husband  that  she  would 
assume  and  pay  all  the  expenses  of  supporting  the  family. 
She  also,  on  the  first  day  of  May,  1876,  executed,  acknowl- 
edged, and  procured  to  be  recorded  in  the  office  of  the  clerk 
of  the  county  a  certificate,  pursuant  to  the  statute  permitting 
the  continued  use  of  partnership  names,  stating  that  she  was 
the  person  "now  and  hereafter"  dealing  under  the  firm  name 
of  Henry  T.  Gillett  and  Son;  that  her  residence  or  place  of 
abode  was  in  Buffalo,  and  that  her  husband,  John  G.  Guen- 
ther,  was  her  agent  for  carrying  on  said  business.  The  busi- 
ness was  conducted  by  the  husband  under  this  power  and  in 
this  manner  until  May  9,  1883,  the  day  after  the  date  of  the 
assignment,  which  is  the  subject  of  this  controversy.  During 
all  this  time  the  management  and  conduct  of  the  business 
was  wholly  intrusted  to  the  husband.  The  wife  was  without 
business  experience,  and  had  no  knowledge  of  the  details  of 
the  business,  or  the  methods  by  which  it  was  carried  on, 
or  whether  profitable  or  noL  She  agreed  to  pay  her  husband 
sixteen  hundred  dollars  per  year  for  his  services,  and  the  ref- 
eree finds  that  this  was  a  reasonable  compensation.  It  is  also 
found  that  during  the  time  the  husband  had  charge  of  the 
business,  the  expenses  of  supporting  the  family,  consisting  of 
the  husband,  wife,  and  one  child,  in  a  proper  and  reasonable 
manner,  not  including  the  expense  of  maintaining  the  dwell- 
ing-bouse and  repairing  and  insuring  the  same,  amounted  to 
between  two  thousand  and  two  thousand  five  hundred  dollars 
per  year,  which  was  paid  by  the  husband  out  of  the  proceeds 
of  the  business.  The  amount  drawn  by  the  husband  during 
this  time  from  the  business  to  pay  the  family  expenses 
amounted  to  upwards  of  $10,000,  and  to  apply  upon  his  salary, 
$2,031.38.  When  the  assignment  in  question  was  made,  the 
assignor  was  indebted  to  divers  parties  in  the  sum  of  seventy 
thousand  dollars  and  upwards,  which  she  was  unable  to  pay. 
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The  assignee,  acting  in  good  faith,  and,  as  is  found,  without 
any  fraudulent  intent,  took  possession  of  the  property  em- 
braced in  the  assignment,  having  duly  qualified,  and  he 
claims  the  .property  as  such  assignee  for  the  purposes  of  the 
trust.  Numerous  other  facts  were  found  relating  to  the  origin, 
liistory,  and  validity  of  the  mortgage,  which  the  referee  held 
to  be  valid,  and  as  all  parties  seem  to  have  acquiesced  in  that 
part  of  the  decision,  we  are  not  concerned  with  it  on  this  ap- 
peal. 

The  referee  held  that  the  promise  and  agreement  of  the 
wife  to  support  the  family  was  void,  and  that  as  the  husband 
had  drawn  from  the  business  in  all  over  twelve  thousand  dol- 
lars, there  was  nothing  due  to  him  for  salary  from  the  wife, 
and  "that  by  reason  of  such  preference  and  the  directions  to 
said  assignee,  so  contained  in  said  assignment,  to  pay  to  said 
John  G.  Guenther  out  of  said  assigned  property  and  estate 
said  sum  of  seven  thousand  dollars,  said  assignment  is  void." 
It  thus  appears  that  the  conclusion  that  the  assignment  was 
void,  and  the  preferred  claim  of  the  husband  without  considera- 
tion, was  reached  by  the  referee  by  applying  the  ten  thousand 
dollars  and  upwards  which  the  husband  drew  from  the  busi- 
ness to  pay  the  family  expenses,  under  a  void  agreement,  upon 
his  salary,  thus  extinguishing  any  claim  against  the  wife  for 
the  same.  We  think  that  the  judgment  proceeds  upon  an 
erroneous  view  of  the  transaction.  The  assignor,  upon  the 
death  of  her  father,  became  possessed  of  a  separate  estate, 
and  entered  upon  the  conduct  of  a  separate  business  which 
she  could  manage  or  carry  on  either  personally  or  through 
such  agencies  as  she  might  select,  and  for  that  purpose  it  was 
competent  for  her  to  appoint  her  husband:  Abbey  v.  Deyo,  44 
N.  Y.  343;  Buckley  v.  Wells,  33  N.  Y.  518;  Knapp  v.  Smith, 
27  N.  Y.  278;  Merchant  v.  Bunnell,  3  Keyes,  639;  Foster  v. 
Perseh,  68  N.  Y.  400;  Kingman  v.  Frank,  33  Hun,  471. 

The  right  to  employ  an  agent  implies  the  right  to  compen- 
sate him  for  his  services,  and  even  if  it  be  assumed  that  the 
husband  would  be  unable  to  maintain  an  action  against  the 
wife  to  recover  the  agreed  compensation,  it  would  still  remain 
a  moral  obligation  which  the  wife  could  voluntarily  pay  or 
provide  for  without  furnishing  any  legal  or  just  ground  for 
complaint  on  the  part  of  her  other  creditors,  providing  the 
transaction  was  free  from  actual  fraud.  So,  too,  her  agree- 
ment to  support  the  family  in  this  case  was,  no  doubt,  illegal, 
and  perhaps  void,  in  the  sense  that  so  long  as  it  remained 
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executory  it  could  not  be  enforced  against  her,  but  as  she  en- 
tered into  the  agreement  when  she  was  perfectly  solvent,  and 
without  any  fraudulent  intent,  she  had  the  right  to  perform  it^ 
and  having  done  so,  could  not  undo  what  had  been  done  by- 
recalling  what  she  had  paid  or  requiring  the  husband  to  reim- 
burse her  for  the  outlay.  This  was  the  situation  in  which  the 
assignor  was  placed  before  making  the  assignment.  She  had 
jjerformed  her  agreement  to  nupport  the  family  by  permitting 
the  husband  to  pay  these  expenses  out  of  her  funds,  but  she 
had  not  paid  the  yearly  salary  which  she  had  stipulated  to 
pay,  and  it  was  not  a  fraud  upon  her  other  creditors  to  provide 
for  its  payment  in  the  assignment.  We  do  not  consider  it 
necessary  to  state  at  greater  length  the  reasons  or  refer  more 
particularly  to  the  authorities  that  uphold  this  proposition. 
That  has  been  done  by  the  supreme  court  in  Romer  v.  Koch,. 
49  Hun,  483,  in  a  learned  and  able  opinion  which  command* 
our  approval.  There  is  nothing  in  this  view  of  the  case  that 
conflicts  with  Coleman  v.  Burr,  93  N.  Y.  17;  45  Am.  Rep.  160, 
In  that  case  the  husband  agreed  to  pay  his  wife  a  specified 
sum  per  week  for  taking  care  of  his  aged  mother,  whom  he 
was  bound  to  support,  and  this  agreement,  honestly  made,  wa» 
the  sole  consideration  for  the  transfer  by  the  husband  to  his 
wife  of  certain  real  estate.  It  was  held  that  this  conveyance 
was  void  as  against  the  existing  creditors  of  the  husband. 
This  result  was  reached  by  the  application  of  the  common-law 
doctrine  that  the  marital  duty  of  the  wife  requir'^d  her  to  per- 
form  such  duties  when  necessary  in  the  household  of  her  hus- 
band, and  a  contract  on  the  part  of  the  husband  to  pay  her 
for  the  performance  of  such  duty  was  without  consideration. 
That  principle  has  no  application  here,  as  it  has  not  yet  been 
held  and  is  not  claimed  that  a  husband  owes  any  legal  duty 
to  his  wife  to  render  services  for  her,  in  her  separate  business^ 
without  compensation. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event.         

Husband  and  Wikb  —  Husband  as  Agent  o»  Wife.  —  A  married  wo- 
man may  appoint  her  husband  as  her  agent  with  respect  to  her  separato 
estate:  Wilkinson  v.  Elliott,  43  Kan.  590;  19  Am.  St.  Rep.  158,  and  note; 
Hosa  V.  BaUiunn,  65  Miss.  570;  and  even  give  him  a  power  of  attorney  to 
convey  her  lands:  Benschoter  v.  Latk,  24  Neb.  251.  But  in  Texas  it  has  been 
decided  that  a  wife  cannot  empower  her  hxisband  by  a  power  of  attorney  to 
convey  by  deed  her  separate  property:  Cardioell  v.  Rogers,  76  Tex.  37. 

Where  a  wife  has  appomted  her  husband  as  her  agent  to  attend  to  her 
bnsineaa,  which  is  baying  and  selling  horses,  the  fact  that  he  treats  such- 
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horses  as  his  own  with  her  knowleilge  will  not  estop  her  from  asserting  her 
title  thereto  as  against  his  creditors:  Green  v.  Walker,  73  Wis,  648.  But  in 
Liddell  v.  Miller,  86  Ala.  343,  where  the  husband  was  engaged  in  a  partner- 
ship business  with  another  man,  using  their  joint  names  as  equal  partners, 
it  was  decided  that  the  wife  could  not  successfully  assert  against  the  credi- 
tors of  her  husband  that  she  had  an  interest  in  the  partnership  goods,  not- 
withstanding the  fact  that  the  word  "  agent "  was  written  after  the  husband's 
name  in  his  contract  of  purchase,  and  he  professed  to  act  as  his  wife's  agent 
The  wife  is,  howerer,  under  no  obligation  to  compensate  her  husband  for 
his  services  as  her  agent,  in  the  absence  of  an  express  agreement  to  that  effect: 
Lewia  t.  Johns,  24  CaL  98;  85  Am.  Doc  49. 


McKanb  v,  Adams. 

[12S  Niw  York,  600.] 
ToLtTirTAitT  PoLincAi.  Association  not  C^ompellablb  bt  Action  to  Admit 
Pabtt  to  Mkmbbkship.  —  Membership  in  a  voluntary  political  associa* 
tion  of  individuals,  organized  without  a  charter,  but  regulated  as  to 
their  action  by  a  eonstitution  and  by-laws,  is  a  privilege  which  may  be 
accorded  or  withheld,  and  not  a  right  which  can  be  gained  independently 
and  then  enforced.  And  an  action  cannot  be  maintained  against  such 
an  association  by  a  party  to  compel  it  to  admit  bim  to  membership  and 
office  therein. 

Action  to  compel  the  defendant  to  admit  the  plainti£f  to 
membership.     The  opinion  states  the  case. 

A.  H.  Dailey,  for  the  appellant. 

Jameg  Troy,  for  the  respondent. 

Gray,  J.  By  this  action,  the  appellant  has  sought  the  aid 
of  the  courts  to  compel  a  voluntary  political  association  of 
individuals,  organized  without  a  charter,  but  regulated  as  to 
their  action  by  a  constitution  and  by-laws,  to  admit  him  to 
membership  and  to  office  with  them.  The  action  is  against 
the  Democratic  General  Committee  of  Kings  County,  which 
is  the  representative  and  controlling  body,  or  agency,  of  the 
Kings  County  Democratic  organization.  The  plaintiff's  com- 
plaint is  a  very  voluminous  document,  containing,  as  it  does, 
the  provisions  of  the  constitutions  and  by-laws  adopted  by 
the  Democratic  organization  for  its  own  government  and  for 
that  of  the  various  town  and  ward  associations  in  Kings 
County,  and  also  a  statute  of  the  state  passed  for  the  protec- 
tion of  primary  elections,  etc.,  most  of  which  contents  and  ref- 
erences seem  quite  unnecessary  matter  to  exhibit  a  cause  of 
action,  and  useless  on  any  theory,  except,  possibly,  to  make  up 
in  bulk  for  the  absence  of  legal  grounds  for  such  an  action. 

AM.  St.  &sr..  Vol.  XX.  — 60 
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It  appears  that  the  plaintiflF  was  formerly  a  member  of  the 
Democratic  association  of  the  town  of  Gravesend  and  a  dele- 
gate upon  the  general  committee  from  that  town.  In  Decum- 
ber,  1887,  the  Democratic  association  of  the  town  of  Gravcsmrl, 
upon  charges  preferred  against  it  by  the  Democratic  campaign 
committee,  was  impeached,  tried,  and  disbanded  by  the  gen- 
eral committee.  A  reorganization  of  the  town  association  wns 
undertaken,  and  a  primary  election  thereupon  ordered  by  the 
general  committee  of  the  county  organization,  at  which  the 
plaintifiF  was  elected  a  delegate  to  the  general  couinnttee. 
What  he  complains  of  is,  that  being  so  elected,  he  was  en- 
titled to  be  admitted  as  a  member  of  that  committee,  but  that, 
by  a  majority  vote,  it  refused  to  accept  the  returns  of  the  pri 
mary  election,  referred  back  the  vacancy  created,  and  refused 
to  recognize  him  as  a  delegate.  By  that  action  on  its  part,  he 
Bays  he  was  deprived  of  his  rights  and  privileges  as  a  mem- 
ber and  of  the  benefits  and  advantages  to  flow  therefrom.  He 
wants  a  judgment  that  he  was  elected  a  member  of  the  gen- 
eral committee,  an  injunction  enjoining  its  members  from 
holding  him  out  from  his  office  as  a  member,  and  a  judgment 
for  possession  of  the  oflice  and  the  enjoyment  of  its  rights. 

It  is  difficult  to  see  upon  what  theory  the  plaintiff  rests  his 
right  to  any  relief  of  a  legal  or  equitable  nature.  It  is  quite 
unlike  the  cases  in  the  books,  where  an  individual,  having 
been  admitted  to  membership  of  a  social  club  or  other  volun- 
tary association,  for  purposes  of  pleasure  or  profit,  and  thereby 
becoming  entitled  to  a  right  to  participate  in  whatever  prac- 
tical rights  or  advantages  may  pertain  to  membership,  seeks 
redress  for  some  violation  of  his  personal  rights.  Here,  by 
the  disbandment  of  his  town  association,  plaintiff  had  ceased 
to  be  a  member  of  the  general  committee.  He  admits  and 
avers  the  fact,  and  makes  no  complaint  of  the  proceedings. 
His  status^  therefore,  is,  that  though  his  town  association 
elected  him  as  a  delegate  to  the  general  committee  of  tlie 
county  organization,  the  members  of  that  body  have  refused 
to  admit  him  to  association  with  them  in  their  office.  And  if 
they  would  and  will  not  associate  with  him,  upon  what  reason- 
ing or  principle  should  they  be  compelled  to,  and  the  aid  of  a 
court  of  justice  invoked?  The  right  to  be  a  member  is  not 
conferred  by  any  statute,  nor  is  it  derivable,  as  in  the  case  of 
an  incorporate  body.  It  is  by  reason  of  the  action  and  of  the 
assent  of  members  of  the  voluntary  association  that  one  be- 
comes associated  with  them  in  the  common  undertaking,  and 
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not  by  any  outside  agency,  or  by  the  indmclual*8  action. 
Membership  is  a  privilege  which  may  be  accorded  or  with- 
held, and  not  a  right  which  can  be  gained  independently  and 
then  enforced.  So  when,  as  by  the  plaintiff's  own  showing, 
the  committee  refused  to  ^mit  him  as  a  member,  or  to  con- 
firm his  election,  he  was  remediless  against  that  refusal.  No 
rights  of  property  or  of  person  were  affected,  and  no  rights  of 
citizenship  were  infringed  upon.  His  allegation  of  the  pos- 
session by  the  committee  of  a  fund,  proceeding  from  dues  and 
■contributions,  is  but  a  mere  pretense  to  bolster  up  his  case; 
but  a  suflBcient  answer  is,  that  he  never  became  a  member  of 
the  committee,  and  hence  has  never  acquired  any  rights  as 
such,  and  has  no  interest  in  any  fund,  either  individually  or 
in  any  fiduciary  capacity. 

We  cannot  compare  this  case  to  that  of  other  voluntary  as- 
sociations, nor  to  a  copartnership  to  which  an  unincorporated 
association  is  sometimes  likened,  when  considering  the  rights 
of  the  associates  in  the  property  of  the  association  and  the 
methods  for  their  enforcement.  The  Kings  County  Demo- 
cratic organization  was  a  voluntary  association  of  persons  who 
were  presumably  interested,  from  the  very  fact  of  such  an 
organization,  in  the  furtherance  of  the  interests  and  principles 
of  the  Democratic  party  in  that  county.  Its  objects  do  not 
involve  any  combination  or  acquisition  of  property,  and  mem- 
bership of  it,  or  of  its  general  committee,  can  have  no  con« 
ceivable  pecuniary  value.  The  only  tie  which  binds  its 
members  is  a  common  faith  in  the  cause,  and  the  only  obliga- 
tion upon  them  is  to  act  in  harmony,  that  by  unity  of  action 
success  may  attend  upon  their  efforts. 

We  have  in  such  an  association  what  we  must  assume  to  be 
the  voluntary  organization  of  citizens  moved  only  by  patriotic 
considerations  in  an  endeavor  to  strengthen  their  party  and  to 
promote  its  interests  by  organized  and  systematic  work.  Our 
private  convictions  may  possibly  and  at  times  be  at  war  with 
the  assumption;  but  I  think  we  must  all  concede  that  organ- 
ization of  human  effort  for  the  realization  of  ideas  of  political 
government  is  as  necessary  as  it  is  often  commendable. 

How  can  it  be  said  that  in  such  work  anything  like  a  con- 
tract relation  subsists,  or  that  there  can  be  any  obligation 
confining  the  free  exercise  of  the  personal  rights  of  citizens? 
Shall  they  not  be  free  to  reject  as  an  associate,  or  as  an  officer 
of  their  association,  one  whose  character,  aims,  or  record  ma}', 
in  their  judgment,  fall  below  the  standard  of  loyalty  or  of 
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integrity  demanded  by  the  work  in  which  they  are  engaged^ 
or  who,  for  any  cause  satisfactory  to  their  minds,  is  unfit  for 
the  position  of  leadership  he  demands  to  occupy?  Surely 
such  propositions  would  seem  to  contain  their  own  refutation. 
The  existence  of  constitutions  and  by-laws  does  not  alter  the 
question.  Obedience  to  their  requirements  may  well  be  de- 
manded as  a  condition  of  association;  but  it  would  be  in  con- 
flict with  the  principles  of  our  government  and  with  the  spirit 
and  intent  of  our  laws  if  by  any  contractual  obligation,  ex- 
press or  implied,  the  individual  action  of  the  citizen  could 
be  fettered  in  his  choice  of  political  associates  or  leaders,  or  in 
the  freest  exercise  of  the  political  rights  conferred  upon  him 
by  the  fundamental  law.  A  constitution  and  by-laws,  in  such 
a  case,  are  mere  rules  for  the  regulation  of  the  conduct  of 
members  in  their  association,  and  conducive  to  the  orderly 
administration  of  the  business  which  unites  them.  They  can  be 
given  no  other  binding  force.  Each  individual  member  is  free 
to  act  according  to  the  dictates  of  his  conscience  and  judg- 
ment, whether  the  consequence  be  dissolution  of  his  associ- 
ation or  not. 

The  fundamental  error  in  the  contention  of  the  plaintiff  and 
of  his  counsel  consists  in  their  treating  the  case  as  though  the 
plaintiff,  because  elected  as  a  delegate  to  the  general  com- 
mittee, had  thereby  acquired  some  property  rights,  or  had 
become  invested  with  some  personal  privileges,  in  the  enjoy- 
ment of  which,  by  his  rejection  at  the  hands  of  the  committee, 
be  had  been  disturbed. 

Such  a  proposition  finds  no  support  upon  any  principle  of 
law  or  of  ethics,  and  authority  for  such  an  action  is  utterly 
wanting.  At  the  most,  plaintiff's  only  apparent  cause  of  com- 
plaint is,  that  the  general  committee  have  refused  to  him  par- 
ticipation in  their  councils.  Whether  that  rejection  has  been 
based  upon  irregularities  in  his  return,  or  upon  his  personal 
untrustworthiness  as  a  party  leader,  is  quite  immaterial  here, 
and  is  a  question  which,  we  think,  is  to  be  decided  by  the 
parties,  and  not  in  the  courts. 

The  judgment  should  be  affirmed,  with  costs. 


Unincorporated  Societiks,  Membership  in.  —  As  to  whether  conrtt 
will  interfere  with  the  decisioa  of  the  persona  composing  an  unincorporated 
society,  with  reference  to  the  expulsion,  etc.,  of  its  members,  see  note  to  Hist 
v.  BartieU,  63  Am.  Deo.  776-778. 
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Bush  v.  City  op  Portland. 

[19  Obkqon,  45.] 

If UNIOIPAL  COBPOBATIONS  —  RiOUT  OF  ClTT  TO  ChaNOK  CouRSK  OF  SuR- 
FAOI  Water.  —  A  city,  while  properly  improving  its  streets,  has  a  right 
to  interfere  with  the  natural  flow  of  surface  water,  and  is  not  liable  to 
an  owner  of  laud  situated  within  its  limits  for  not  permitting  such 
water,  which  has  been  accustomed  to  flow  over  the  land,  to  be  turned 
down  the  gutters  of  the  street,  but  may  carry  the  water  by  means  of  a 
box-Mwer  through  such  land  to  a  natural  creek  at  or  near  the  place 
where  it  had  formerly  flowed. 

liuHiciPAL  Corporations  —  Improvembnt  of  Streets.  —  A  city,  while 
properly  improving  its  streets,  is  not  liable  to  an  owner  of  land  in- 
directly injured  thereby,  when  such  injury  is  the  necessary  result  of  audi 
improvement. 

W.  H.  AdamSy  for  the  appellant. 

C.  M.  IdUman,  for  the  respondent. 

Thayer,  C.  J.  It  appears  from  the  bill  of  exceptions 
herein  that  about  the  year  1884  the  city  of  Portland  caused 
Fifteenth  Street  to  be  improved  in  front  and  west  of  the  land 
<le8cribed  in  the  complaint,  and  caused  a  stream  of  water, 
which  ran  a  considerable  quantity  in  winter-time,  but  was  dry 
<iaring  the  summer,  to  run  down  the  open  gutter  on  the  west 
«ide  of  said  street.  Said  gutter,  however,  overflowed  as  soon 
as  the  winter  rains  came,  and  washed  out  a  large  amount  of 
«arth,  thereby  damaging  the  street  and  property  below.  That 
thereupon  parties  supposed  to  be  in  the  employ  of  the  city 
•constructed  a  box-gutter  across  said  street  and  across  the  land 
in  question  to  the  bed  of  a  larger  creek,  which  flowed  through 
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said  lands  from  the  south.  Said  land  at  that  time  was  owned 
by  one  A.  Mier,  who  continued  to  own  it  until  the  year  1888. 
Mier  made  no  objection  to  the  water  being  turned  upon  the 
land,  and  it  was  running  across  the  same  in  the  box-gutters 
at  the  time  of  its  purchase  by  the  respondent.  As  soon  as  thfr 
latter  purchased  the  land,  he  constructed,  without  any  permit 
from  the  city  authorities,  an  open  gutter  down  the  east  side  of 
said  Fifteenth  Street  and  turned  the  water  into  the  same. 
Soon  thereafter  complaint  was  made  to  the  superintendent  of 
streets  of  the  city  by  property  owners  on  said  street  about  the 
water  running  down  the  street  where  respondent  had  turned 
it,  and  he  ordered  it  turned  back;  and  parties  came  and  sawed 
his  open  gutter  in  two,  and  turned  the  water  back  on  respond- 
ent's land,  where  it  was  when  he  constructed  the  gutter.  It 
also  appears  from  the  bill  of  exceptions  that  the  creek  which 
flowed  across  respondent's  land  from  the  south  was  a  continu- 
ous stream,  having  quite  a  wide  channel,  and  emptied  into- 
what  is  known  as  Tanner's  Creek;  that  the  said  surface 
water,  before  the  said  improvement  of  Fifteenth  Street  was 
made  by  the  city,  flowed  across  the  land  within  a  few  feet  of 
the  place  where  it  was  made  to  flow  by  the  construction  of  the 
box-gutter,  and  that  it  spread  out  over  more  ground  as  it  for- 
merly ran  than  it  did  after  it  was  confined.  Nor  was  there- 
any  evidence  tending  to  show  that  the  running  of  the  water 
aflFected  the  land  more  injuriously  by  being  confined  in  a  box- 
sewer  than  it  did  when  allowed  to  run  at  large,  although  said 
Mier  testified  that  he  considered  the  box-gutters  a  damage  to 
the  property;  nor  was  there  any  evidence  of  damage  to  the 
land  by  the  flowing  of  the  water  across  it,  except  that  a  wit- 
ness for  the  respondent  was  allowed  by  the  court  to  be  asked 
what  it  would  cost  to  take  care  of  the  water  turned  upon  the 
land,  to  which  he  answered  that  it  would  take  sixty  to  seventy 
dollars  to  take  care  of  it.  This  testimony,  however,  was  taken. 
under  an  objection  interposed  by  appellant's  counsel,  and  an 
exception  was  taken  to  the  ruling  of  the  court  thereon.  There 
was  also  evidence  tending  to  show  that  the  gutters  along  the. 
sides  of  said  Fifteenth  Street  were  allowed  to  become  clogged 
with  mud  and  gravel,  and  that  if  kept  clean  would  convey 
away  all  the  water. 

After  the  respondent  rested  his  case,  counsel  for  appellant 
moved  for  a  nonsuit  on  the  ground  that  the  water  in  question 
was  surface  water,  and  the  city  was  not  liable  for  its  flowing, 
on  respondent's  land  in  any  event,  and  that  the  appellant  had 
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not  been  shown  to  be  connected  with  the  turning  of  the  water 
jpon  the  land  and  no  damages  were  proven  to  have  been  sus- 
tained by  respondent.  The  court  overruled  the  motion,  and 
the  appellant's  counsel  excepted  to  the  ruling. 

It  is  quite  evident  that  the  improvement  of  Fifteenth  Street 
by  the  city  necessarily  interfered  with  the  natural  flow  of 
the  surface  water  which  ran  from  the  west  side  of  the  street 
eastward  over  the  land  in  question  to  the  creek  which  ran 
through  the  land  from  the  south.  The  street  ran  north  and 
south,  and  when  graded,  the  water  was  turned  northward 
down  the  gutter  on  the  west  side  of  it.  The  city  authorities 
intended  in  the  outset  to  use  that  gutter  as  a  means  of  convey- 
ing away  the  water  which  came  down  from  the  west,  but  it 
was  soon  ascertained  that  it  would  be  impracticable  to  do  so, 
as  it  affected  the  street,  and  lot-owners  below,  seriously. 
They  then  resorted  to  the  method  of  running  the  water  across 
the  street  at  the  most  convenient  point;  and  from  thence,  by 
means  of  the  box-sewer,  through  the  respondent's  land  to  the 
said  creek  at  or  near  the  place  where  it  had  formerly  flowed. 
The  respondent,  after  purchasing  the  land  from  Mier,  con- 
ceived the  idea  of  turning  the  water  down  the  east-side  gutter 
of  the  street  and  thereby  prevent  its  running  across  his  land, 
which  he  proceeded  to  do.  The  result  was,  that  it  affected 
the  lot-owners  below  on  that  side  of  the  street  and  caused 
complaint  to  be  made  to  the  city  authorities,  who  thereupon 
turned  it  back  again  through  the  box-gutter.  Upon  what 
ground  the  respondent,  in  view  of  the  facts,  could  predicate  a 
right  of  action  against  the  city,  is  very  difficult  to  discover. 
The  city  had  an  undoubted  right  to  improve  the  street,  and 
unless  it  was  guilty  of  negligence  in  the  execution  of  the  work, 
the  respondent  had  no  legal  cause  for  complaint.  Parties 
owning  property  within  the  corporate  limits  of  a  city  are  ne- 
cessarily compelled  to  submit  to  many  inconveniences  which 
the  grading  and  improvement  of  streets  occasion.  Building  up 
a  city  is  liable  to  incommode  the  owners  of  land  situated  within 
it  in  certain  respects,  but  they  are  amply  compensated  there- 
for by  the  enhanced  value  of  the  property  and  by  numerous 
benefits  they  indirectly  receive  in  return.  The  owners  can- 
not be  deprived  of  the  property  nor  of  its  peruianent  enjoy- 
ment without  just  compensation,  but  they  may  be  compelled 
to  use  it  in  conformity  with  general  regulations  established  to 
promote  the  welfare  of  the  community. 

The  learned  circuit  judge  who  presided  at  the  trial  of  the 
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case  instructed  the  jury  that  they  were  to  decide  from  the 
evidence  whether  the  water  in  question  was  surface  water  or 
a  well-defined  stream,  and  if  they  found  that  it  was  a  well- 
defined  stream  with  a  marked  channel,  then,  if  the  appellant 
had  diverted  it  from  its  natural  channel,  and  caused  it  to  flow 
in  a  channel  not  substantially  the  same  as  that  in  wiiich  it 
naturally  flowed,  and  the  respondent  had  sustained  damages 
thereby,  the  appellant  was  liable  for  such  damages,  and  their 
verdict  should  be  for  the  respondent  in  the  amount  to  which 
he  had  been  damaged  thereby.  This  instruction  was  not  au- 
thorized by  the  pleadings  or  evidence  in  the  case.  The  water 
was  described  in  both  complaint  and  answer  as  surface  water 
which  flowed  during  the  rainy  season,  and  there  was  no  evi- 
dence that  the  respondent  was  damaged  in  consequence  of  its 
course  being  diverted  from  that  in  which  it  had  been  accus- 
tomed to  run.  There  was  not  in  fact  any  evidence  that  there 
had  been  a  material  diversion  of  its  course;  confining  it  in  a 
box-gutter  rendered  it  less  liable  to  do  damages  to  the  respond- 
ent's land  than  if  it  were  allowed  to  spread  over  the  land. 

Municipal  corporations  have  been  held  liable  for  damages 
resulting  to  private  property,  where,  in  the  improving  of  their 
streets,  they  have  interfered  with  the  flow  of  a  natural  stream 
of  water;  but  the  evidence  in  this  case  does  not  show  that  the 
water  in  question  constituted  a  natural  stream,  nor  was  it  so 
claimed  by  the  respondent's  counsel  at  the  hearing. 

The  judgment  appealed  from  must  therefore  be  reversed, 
and  the  case  remanded  to  the  circuit  court,  with  directions  to 
dismiss  the  complaint.  

Municipal  Corporations  —  Surface  Water.  —  While  making  lawful  im- 
provements in  its  streets,  a  city  is  not  responsible  for  damages  necessarily 
resulting  from  an  overflow  of  surface  waters:  Davis  v.  Ciiy  of  CrmofordmUle, 
119  Ind.  1;  12  Am.  St.  Rep.  361,  and  note;  Heth  v.  CUy  of  Fond  du  Lac,  63 
Wis.  228;  53  Am.  Rep.  279;  Mayor  v.  WillisoTi,  60  Md.  138;  33  Am.  Rep. 
304,  and  foot-note;  Imler  v.  City  of  Sjn-ingfield,  65  Mo.  119;  17  Am.  Rep. 
645,  and  foot-note;  WUaon  v.  Mayw,  1  Denio,  595;  43  Am.  Dec.  719,  and 
note  723,  724;  Mayor  v.  Randolph,  4  Watts  &  S.  514;  39  Am.  Dec  102. 
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[19  Orkgon,  6LJ 

Mechamio's  Liem  —  Elkctric  Apparatus  Subject  to,  —  Poles  planted  in 
the  ground,  connected  together  by  means  of  wire  and  insulators,  for  the 
purpose  of  transmitting  electricity  for  light  and  power  and  for  other 
purposes,  constitute  a  structure  within  the  meaning  of  section  3(5(39, 
Hill's  Oregon  Code,  relating  to  mechanics'  liens,  and  are  subject  to  a  lien 
for  labor  performed  thereon. 

Mechanic's  Llen  —  Evidence  to  Establish.  —  Time-checks  given  by  a 
contractor  to  his  laborer  are  not  conclusive  evidence  of  labor  performed, 
against  the  owner  of  the  subject  of  a  mechanic's  lien,  but  are  declara- 
tions of  the  latter 's  agent  in  the  line  of  his  employment,  and  sufficient 
to  establish  the  claim  to  such  lien,  in  the  absence  of  evidence  to  the  con- 
trary. 

Mechanic's  J^ien  —  Attorket's  Feb.  —  Where  the  statute  allows  the  court 
to  tax  an  attorney's  fee  iu  favor  of  the  claimant  in  case  of  the  foreclosure 
of  mechanics'  liens,  a  fee  of  ten  dollars  for  each  claim  foreclosed  is  not 
mn  unreasonable  allowance. 

Mechanic's  Lien  —  Foreclosure  —  Interest.  —  Upon  the  foreclosure  of 
mechanics'  liens,  interest  should  be  allowed  on  each  claim  from  the  data 
of  filing  the  notice  of  lien. 

Suit  to  enforce  mechanics'  liens.  The  plaintiff,  as  assignee 
of  a  number  of  claims  for  labor  performed  for  one  Stronach, 
alleged  that  the  latter  had  a  contract  with  the  defendant  to 
place  poles  in  the  ground  and  stretch  wires  on  the  same  from 
Portland  to  Oregon  City,  for  the  purpose  of  transmitting  elec- 
trical light  and  power  from  the  defendant's  works. 

/.  C.  Moreland,  for  the  appellant. 

€.  D.  Young,  for  the  respondent. 

Strahan,  J.  The  plaintifiF's  right  to  the  remedy  which  he 
seeks  must  depend  on  the  statute.  Section  3669,  Hill's  Code, 
provides:  "Every  mechanic,  artisan,  machinist,  builder,  con- 
tractor, lumber  merchant,  laborer,  and  other  person  perform- 
ing labor  upon  or  furnishing  material  of  any  kind  to  be  used 
in  the  construction,  alteration,  or  repair,  either  in  whole  or 
part,  of  any  building,  wharf,  bridge,  ditch,  flume,  tunnel, 
fence,  machinery,  or  aqueduct,  or  any  other  structure  or  super- 
structure, shall  have  a  lien  upon  the  same  for  the  work  or  la- 
bor done  or  materials  furnished  by  each  respectively,  whether 
<lone  or  furnished  at  the  instance  of  the  owner  of  the  build- 
ing or  other  improvement,  or  his  agent,  and  every  contractor, 
subcontractor,  architect,  builder,  or  other  person  having 
charge  of  the  construction,  alteration,  or  repair,  in  whole  or  in 
part,  of  any  building  or  other  improvement  as  aforesaid,  shall 
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be  held  to  be  the  agent  of  the  owner  for  the  purposes  of  thi» 
act." 

The  principal  question  litigated  on  this  appeal  is,  whether 
or  not  this  statute  gives  a  lien  for  labor  against  the  property- 
described  in  the  complaint;  in  other  words,  do  these  poles^ 
planted  in  the  ground,  connected  together  by  wires  and  insu- 
lators, constitute  a  structure,  within  the  true  intent  and  mean- 
ing of  this  statute?  In  answering  this  question,  but  little  aid 
can  be  had  from  the  decisions  of  other  states,  for  the  reason 
that  no  general  principle  of  law  is  involved,  and  such  decisions 
have  generally  turned  upon  the  special  or  peculiar  phraseology 
of  the  particular  statute.  Without  attempting  to  indulge  in 
any  refined  distinctions  or  definitions,  and  having  in  view  the 
object  and  purpose  of  the  enactment  in  question,  I  think  it 
may  properly  be  held  that  the  poles,  wires,  insulators,  etc., 
mentioned  in  the  complaint,  constitute  a  structure  within  thft 
meaning  of  the  statute,  and  that  the  same  is  subject  to  a  lien 
for  labor  performed  thereon. 

In  reaching  this  conclusion,  we  do  not  find  it  necessary  to 
go  as  far  as  the  court  did  in  Helm  v.  Chapman,  66  Cal.  291, 
where  it  was  held  that  a  mine  or  pit  sunk  within  a  mining 
claim  was  a  structure  within  the  meaning  of  the  statute  giv- 
ing a  lien  on  a  building,  improvement,  or  structure. 

2.  Some  question  was  made  as  to  the  insufficiency  of  the 
evidence  to  establish  some  three  or  four  of  these  claims;  but 
I  think  the  objection  cannot  be  sustained.  It  is  shown  that 
Stronach  had  a  contract  with  the  defendant  corporation  to  do 
the  work;  that  these  men  each  worked  on  the  job  under  the 
directions  of  Stronach  or  his  foreman,  and  received  time-checks 
showing  the  amount  due  each;  that  they  filed  proper  notices 
of  lien;  and  in  most  cases  the  exact  number  of  days  and  the 
amount  agreed  to  be  paid  is  fully  proven. 

The  defendant  offered  no  evidence,  and  what  was  offered  by 
the  plaintiff  does  not  seem  to  be  discredited  in  any  way. 
Stronach's  time-checks  are  not  conclusive  against  the  defend- 
ant, but  they  are  declarations  of  the  defendant's  agent  in  the 
line  of  his  employment;  and  are  to  be  considered  for  what  they 
are  worth.  Any  dishonesty  or  bad  faith  on  his  part  in  the 
transaction  would  greatly  impair  their  credit  and  weaken 
their  force;  but  we  perceive  nothing  of  that  kind  in  this 
case. 

3.  The  statute  allows  the  court  to  tax  an  attorney's  fee  in 
Cayor  of  the  claimant  in  case  of  the  foreclosure  of  liens  under 
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the  act,  and  in  this  case  the  court  allowed  a  fee  of  ten  dollars 
for  each  claim.     We  do  not  think  this  an  unreasonable  sum. 

4.  The  respondent  claims  interest  on  each  claim  from  the 
date  of  the  filing  of  notice.  There  seems  to  be  no  valid  ob- 
jection to  this  claim,  and  it  will  be  allowed. 

It  was  said  by  this  court  in  Willamette  Falls  T.  &  M.  Co.  v. 
Riley,  1  Or.  183,  that  claims  for  which  mechanics  may  have 
liens  are  certainly  as  much  entitled  to  draw  interest  after  they 
become  due  as  any  other;  and  we  cannot  think  that  for  the 
recovery  of  such  interest  it  would  be  necessary  to  bring  a  sep- 
arate suit,  or  take  a  separate  judgment,  but  conclude  that 
interest  may  be  computed  on  lienable  demand,  and  a  lien 
awarded  for  the  entire  amount. 

The  decree  will  therefore  be  modified  so  as  to  allow  lawful 
interest  on  each  demand  from  the  date  of  filing  notice  of  the 
lien,  and  in  all  other  respects  the  decree  is  affirmed. 


Mechakio's  Likn — What  is  Subject  to.  —  As  to  what  property  may  be 
subjected  to  a  mechanic's  lien,  see  Harrison  v.  HonueopatJuc  Ata'n,  134  Pa. 
St.  558;  19  Am.  St.  Rep.  714,  and  note.  An  electric-light  plant  is  property 
against  which  a  mechanic  can  file  a  lien  for  work  and  materials  furnished 
in  building  or  repairing  it:  MulItolUind  y.  Thomson- Houston  Electric  Co.,  66 
Miss.  339,  So  is  a  mining  claim:  Silvester  v.  Coe  Quartz  Mine  Co.,  80  Cal. 
610;  fixed  machinery:  Origga  v.  Stone,  51  N.  J.  L.  549;  or  a  railroaul:  Jlid- 
hnd  R'y  Co.  v.  Wilcox,  122  Ind.  84;  St.  Louis  etc.  R'y  Co.  v.  MathevM,  75  Tex. 
92.  Compare  note  to  La  Crosse  etc  B.  /?.  Co.  v.  Vanderpool,  78  Am.  Dec. 
694-699,  as  to  what  structures  are  subject  to  a  mechanic's  lien. 

Mechanic's  Lien  —  Foreclosure.  — A  reasonable  attorney's  fee  in  an  ac- 
tion to  foreclose  a  mechanic's  lien  is  not  part  of  the  costs,  but  an  incident  to 
the  foreclosure  of  the  lien:  Mclnhjre  v.  TratUner,  78  Cal.  449;  and  the  fee 
may  be  made  to  include  an  attorney's  additional  services  rendered  in  man- 
aging  the  OMe  oa  appeal  to  the  supreme  court:  Smith  v.  Solomon,  84  CaL  537. 


Savage  v.  Savaqb. 

[19  OSKQOIT,  112.] 

PABTmoii  —  Right  ot  Remainderman  ob  Reversioner  to  MAiNTAnr.  — 
Under  the  Oregon  code,  a  remainderman  or  reversioner  cannot  maintain 
partition  against  the  tenant  for  life  in  possession.  They  may  be  made 
defendants  in  such  suit,  but  cannot  sue  as  plaintiffs  therein. 

Partition — Who  mat  Maintain.  —  Under  the  Oregon  code,  the  right  to 
toe  in  partition  is  given  only  to  one  having  the  actual  or  constructive 
possession  of  land  sought  to  be  partitioned. 

Seisin  and  Possession  Mean  the  Same  Thing.  — Seisin  in  fact  consists  of 
actual  possession  of  the  land.  Seisin  in  law  consists  of  the  right  of  im- 
diate  possession  according  to  the  nature  of  the  interest.  Remainder- 
men or  reversioners  have  neither. 
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Partition — Right  of  Entry  Necessary  to  Maintain. — When  the  ten- 
ant for  life  is  in  possession,  and  there  is  no  present  right  of  entry  in  the 
remainderman  or  reversioners,  they  are  not  constructively  seised  of  the 
land,  and  neither  can  maintain  a  suit  as  plaintiff  for  partition. 

W.  H.  Holmes,  for  the  appellant. 
/.  J.  Murphy,  for  the  respondents. 

Stbahan,  J.  It  was  conceded  upon  the  argument  of  this 
cause  that  the  defendant  Ellen  Savage  has  a  life  estate,  with 
all  of  its  incidents,  in  the  land  sought  to  be  partitioned,  and 
that  the  plaintiff,  with  the  defendants,  except  Ellen  Savage, 
have  either  the  remainder  or  reversionery  interest  therein,  and 
none  other,  and  the  question  presented  and  argued  was 
whether  or  not,  under  such  state  of  facts,  the  plaintiff  could 
maintain  this  suit. 

The  right  to  the  partition  of  lands  is  regulated  by  statute 
in  this  state,  and  consequently  an  examination  of  the  sources 
of  jurisdiction,  and  whether  it  was  originally  at  law  or  in 
equity,  or  was  exercised  concurrently  by  both  jurisdictions, 
would  be  unprofitable.  Section  423  of  Hill's  Code  provides: 
"  When  several  persons  hold  and  are  in  possession  of  real 
property  as  tenants  in  common,  in  which  one  or  more  of  them 
have  an  estate  of  inheritance,  or  for  life  or  years,  a  suit  may 
be  maintained  by  one  or  more  of  such  persons  for  a  partition 
thereof  according  to  the  respective  rights  of  the  persons  inter- 
ested therein,  and  for  a  sale  of  such  property,  or  a  part  of  it, 
if  it  appear  that  a  partition  cannot  be  made  without  great 
prejudice  to  the  owners."  This  provision  has  been  the  law 
here  ever  since  the  22d  of  December,  1853,  at  which  time  it 
was  enacted  by  the  territorial  legislature,  and  by  its  terms 
took  eflFect  on  the  first  day  of  May,  1854:  Laws  of  Oregon, 
1855,  pp.  152,  159. 

It  was  copied  almost  literally  from  the  Code  of  Civil  Pro- 
cedure of  the  state  of  New  York:  New  York  Annotated  Code, 
sec.  1532. 

Before  proceeding  to  an  examination  of  the  provision  of  the 
code,  it*  may  be  well  to  see  what  was  the  rule  prior  to  its 
enactment.  In  Evans  v.  Bagahaw,  L.  R.  5  Ch.  340,  the  court 
said:  "The  case  therefore  falls  within  the  ordinary  rule  that 
the  court  will  not  allow  a  partition  suit  to  be  maintained  by  a 
reversioner.  This  rule  is  not  merely  technical,  but  is  founded 
on  good  sense  in  not  allowing  the  reversioner  to  disturb  the 
existing  state  of  things.     There  might  be  a  tehant  for  life  of 
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the  whole,  and  several  tenants  in  common  in  reversion,  in 
which  case  the  inconvenience  would  be  obviously  very  gre.it. 
At  all  events,  the  rule  is  unquestionably  settled."  And  this 
was  affirmed  on  appeal:  L.  R.  8  Eq.  469.  The  very  case  sup- 
posed by  the  court  is  actually  presented  by  this  record.  So 
in  Striker  v.  Mott,  2  Paige,  387,  22  Am.  Dec.  646,  it  was  held 
that  a  party  who  had  a  future  contingent  interest  in  an  undi- 
vided share  of  real  estate  could  not  sustain  a  suit  for  partition 
of  the  property. 

This  case  was  decided  in  1831.  Brownell  v.  Brownell,  19 
V/end.  367,  involved  the  same  question,  and  arose  under  the 
statute  rendering  possession  necessary  to  the  maintenance  of 
the  suit,  and  while  holding  that  an  actual  pedis  possessio  was 
not  necessary,  still  the  plaintiff  must  then  have  been  entitled 
to  the  possession,  and  that  she  would  not  be  entitled  until 
after  the  termination  of  the  estate  for  lives;  and  that  a  parti- 
tion made  at  that  time  might  be  a  very  unequal  one  at  the 
termination  of  such  lives.  The  distinct  question  here  pre- 
sented came  finally  before  the  court  of  appeals  in  Sullivan  v. 
Sullivan,  66  N.  Y.  37,  and  the  decision  was  adverse  to  the 
views  of  the  appellant  in  this  case. 

The  distinction  drawn  by  viostof  the  authorities  in  relation 
to  remaindermen  and  reversioners  as  plaintiffs  and  defendants 
must  not  be  overlooked.  It  is  the  gist  of  the  present  contro- 
versy. It  is  conceded  by  all  the  authorities,  and  I  think 
plainly  provided  for  in  the  statute,  that  they  may  be  made  de- 
fendants, and  the  effect  of  a  decree  .against  them  as  well  as 
others  is  declared  by  section  432  of  Hill's  Code;  but  in  this 
state  there  is  no  provision  of  law  which  enables  them  to  come 
into  court  as  plaintiffs  and  compel  the  tenant  for  life  to  sub- 
mit to  a  partition. 

In  Sullivan  v.  Sullivan,  66  N.  Y.  37,  it  was  held  that  al- 
though remaindermen  and  reversioners  might  be  made  parties 
defendant  to  an  action,  they  could  not  institute  the  action,  at 
least  as  against  others  not  seised  of  a  like  estate  in  common 
with  them.  The  right  is  only  given  to  one  having  actual  or 
constructive  possession  of  the  lands  sought  to  be  partitioned. 
A  remainderman  has  neither,  but  simply  an  estate  to  vest  in 
possession  in  futuro.  And  the  court  said:  "There  was  no 
tenincy  in  common  by  the  plaintiff  with  either  of  the  defend- 
ants, and  the  plaintiff  did  not  hold  and  was  not  in  possession, 
either  actually  or  constructively,  of  any  part  of  the  lands 
Bought  to  be  partitioned.     We  think  it  too  well  settled  by  au- 
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thority,  as  well  as  upon  principle,  that  a  remainderman  cannot, 
against  others  not  seised  of  a  like  estate  in  common  with  him, 
maintain  the  action  to  disturb  the  rule.  If  the  action  should 
be  extended,  and  the  benefit  given  to  other  parties,  it  must  be 
done  by  legislation."  No  doubt,  acting  upon  the  suggestion 
of  the  court  in  this  case,  the  legislature  of  the  state  of  New- 
York  thereafter  amended  section  1533  of  the  Code  of  Civil 
Procedure,  whereby  it  was  provided:  "Where  two  or  more 
persons  hold  as  joint  tenants  or  as  tenants  in  common  a 
vested  remainder  or  reversion,  any  one  or  more  of  them  may 
maintain  an  action  for  the  partition  of  real  property  to  which 
it  attaches,  according  to  their  respective  shares  therein,  sub- 
ject to  the  interest  of  the  person  holding  the  particular  estate 
therein,  but  no  sale  of  the  premises  in  such  action  shall  be 
made  except  by  and  with  the  consent,  in  writing,  to  be  ac- 
knowledged or  proved  and  certified  in  like  manner  as  a  deed, 
to  be  recorded  by  the  person  or  persons  holding  such  particu- 
lar estate  or  estates;  and  if  in  such  action  it  shall  appear  in 
any  stage  thereof  that  partition  or  sale  cannot  be  made  with- 
out great  prejudice  to  the  owners,  the  complaint  must  be  dis' 
missed." 

Now,  if  the  rule  contended  for*  so  ably  by  appellant's  coun- 
sel had  prevailed  in  New  York  prior  to  the  enactment  of  this 
statute,  its  enactment  was  superfluous  and  wholly  unnecessary. 
It  was  passed,  not  to  settle  a  disputed  question  of  law,  but  to 
confer  a  new  right  upon  remaindermen  and  reversioners 
after  it  had  been  solemnly  adjudged  by  the  court  of  last  resort 
that  they  did  not  possess  such  right  under  the  then  existing 
law,  and  the  recognition  of  such  right  here  by  the  court  would 
be  nothing  less  than  plain  judicial  legislation.  It  would 
amount  to  the  introduction  of  the  rule  here  by  the  court 
which  required  an  express  act  of  the  legislature  in  the  state  of 
New  York  to  introduce  there. 

Seisin  and  possession,  as  now  understood,  mean  the  same 
thing.  To  constitute  seisin  in  fact,  there  must  be  an  actual 
possession  of  the  land;  for  a  seisin  in  law,  there  must  be  a 
right  of  immediate  possession  according  to  the  nature  of  the 
interest,  whether  corporeal  or  incorporeal:  1  Washburn  on 
Real  Property,  62. 

Under  this  view  there  can  be  no  seisin  in  law  where  there 
is  not  a  present  right  of  entry.  And  where  the  life  tenant  is 
in  possession,  and  there  being  no  present  right  of  entry  in  the 
remainderman  or  reversioner,   they   are   not    constructively 
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eeised,  and  neither  can  maintain  a  suit  as  plaintiff  for  parti- 
tion. Tlie  authorities  generally  sustain  this  view:  Bonner  v. 
Proprietors  of  fCenneheck,  7  Mass.  475;  Richard  v.  Rickard^  V'> 
Pick.  251;  0' Dougherty  v.  Aldrich,  5  Denio,  385;  Burhans  v. 
Burhans,  2  Barb.  Ch.  398;  Whitten  v.  Whitten,  36  N.  H.  32G; 
Stevens  v.  Enders,  13  N.  J.  L.  271;  Tabler  v.  Wiseman,  2  Oliio 
St.  207;  3  Pomeroy's  Eq.  Jur.,  sec.  1388,  note  1. 

Counsel  for  appellant  claims  that  because  persons  owning 
interest  in  remainder  or  reversion  are  mentioned  in  section  432, 
Hill's  Code,  as  defendants  who  are  bound  by  the  decree,  that 
therefore  the  same  persons  may  be  plaintiffs;  but  the  conclu- 
sion does  not  follow.  One  conclusive  answer  to  this  argument 
is,  that  the  legislature  has  not  seen  proper  to  open  the  door 
wide  enough  to  let  them  into  court  as  plaintiffs,  but  has,  by 
the  section  referred  to,  and  other  sections  in  the  same  connec- 
tion, authorized  such  persons  to  be  made  defendants.  Counsel 
for  appellant  also  referred  to  the  opinion  of  Denio,  C.  J.,  in 
Blakeley  v.  Colder,  15  N.  Y.  617,  with  much  confidence.  That 
opinion,  if  law,  does  sustain  the  appellant's  contention; 
and  while  it  was  delivered  by  a  very  eminent  jurist,  and  was 
concurred  in  by  others  equally  distinguished,  it  was  not  then 
adopted  as  law  by  the  court,  and  has  never  received  the 
sanction  of  the  court  in  which  it  was  pronounced. 

We  think  the  decree  appealed  from  is  correct,  and  must  be 
affirmed. 


Partition,  Who  mat  Maintaim.  —  Remaindermen  or  reversioners  can- 
not compel  partition  against  tenants  in  possession  for  a  term  of  years,  for  life, 
<Mr  in  fee:  Note  to  Niehoh  v.  Nichoh,  67  Am.  Dec.  703;  Small^  v.  Isaacson, 
40  Minn.  450.  The  petitioner  must  be  entitled  to  the  right  of  the  entry  at 
the  time  of  filing  his  petition  for  partition:  Note  to  Nichola  v.  Nichols,  67 
Am.  Dec.  712;  Cooper  v.  Fox,  67  Miss.  237. 

Seisin  and  Posskssion  do  not  Mean  the  Same  Thing;  seisin  is  the 
possession  of  a  freehold  estate  created  at  common  law  by  livery  of  seisin: 
Ferfpuom  w.  WitmU^  6  Rich.  280;  57  Am.  Dm.  744. 


800  DEEKiJsiG  &  Co.  V.  Creiqhton.  [Oregon^ 

Deering  &  Co.  V.  Creighton. 

[19  Oregon,  li8.] 
Neootiablb  Instruments — Effect  of  Indorsement  by  Third  Person. 
—  A  third  person  who  indorses  a  negotiable  note  concurrently  with  its 
execution,  and  at  or  before  its  delivery  to  the  payee  or  iiulorsemeut  by 
him,  is  presumptively  liable  only  as  a  second  indorser,  but  may  h» 
shown  by  parol  evidence  to  be  liable  as  a  joint  maker  or  guarantor, 
according  to  the  intention  of  the  parties  as  disclosed  by  the  facts.  la 
■nch  case,  however,  it  is  essftntial  to  a  recovery  against  such  third  per- 
son as  an  original  promisor  or  joint  maker,  that  the  complaint  contain 
special  averments  of  the  facts  which^  operate  to  charge  him  as  such,  in* 
stead  of  as  an  indorser. 

Action  to  recover  on  promissory  notes  in  the  usual  form, 
payable  to  the  order  of  plaintiffs.  The  notes  were  Bigned  by 
different  parties  as  makers,  and  indorsed  on  the  back  at  th& 
time  of  execution,  and  before  delivery  to  the  payees,  as  fol- 
lows: "For  value  received,  we  hereby  waive  protest,  demand^ 
and  notice  of  non-payment."  The  reply  to  the  answer  ad- 
mitted these  facts,  and  alleged  that  the  indorsements  were 
made  for  the  purpose  of  giving  the  makers  credit  with  plain- 
tiffs, and  in  payment  of  machinery  sold  by  defendants  ou 
commission.  The  matter  in  the  reply  was  demurred  to,  and 
a  motion  made  to  strike  it  out.  This  was  overruled  by  the 
court,  and  judgment  rendered  for  .the  plaintiffs,  from  which 
the  defendants  appealed. 

L.  Flinn  and  J.  W.  Rayhurriy  for  the  appellants. 

W.  S.  McFadden  and  J.  R.  Bryson^  for  the  respondents. 

Lord,  J.  The  principal  question  arises  out  of  the  decision 
on  the  demurrer  to  the  matter  set  up  in  the  reply  as  incon- 
sistent with  the  facts  alleged  in  the  complaint;  or,  to  raise 
the  same  question  in  another  form,  that  the  complaint  does 
not  state  facts  sufficient  to  show  that  the  defendants  are 
original  promisors  or  joint  makers.  Taking  the  note  as  it 
stands,  what  is  its  legal  effect?  Are  the  defendants  joint 
makers,  guarantors,  or  indorsers?  The  liability  created  by 
such  an  indorsement  presents  an  important  and  perplexing 
question,  in  which  the  conclusions  of  the  courts  are  at  vari- 
ance. Such  indorsements  are  regarded  as  irregular  or  anom- 
alous, and  the  person  so  indorsing  a  quasi  indorser. 

There  is  but  little  doubt  that  the  weight  of  authority  is, 
that  a  third  person  who  indorses  a  note  at  the  time  of  its 
execution,  and  before  its  delivery  to  the  payee,  will  be  pre- 
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sumed  an  original  promisor  or  joint  maker.  Mr.  Lawson 
says:  "In  a  few  of  the  states,  as  well  as  in  England,  he 
prima  facie  incurs  the  liability  of  an  indorser,  but  parol 
evidence  is  admissible  to  prove  the  intention  of  the  parties, 
which,  when  ascertained,  determines  his  liability."  But  he 
adds:  "By  the  weight  of  authority,  he  is  liable  as  joint  prom- 
isor or  co-maker,  if  he  indorsed  the  note  before  it  was  issued; 
but  if  shown  to  have  indorsed  it  after  its  issue,  he  is  liable  as 
a  guarantor;  but  in  both  cases  evidence  is  admisiible  of  the 
real  intention  of  the  parties,  which,  when  ascertained,  deter- 
mines his  liability":  Lawson's  Rights  and  Remedies,  sec. 
1575,  and  note  of  authorities;  note  to  Andrews  v.  Congar,  20 
Am.  Law  Reg.  331,  where  the  authorities  are  carefully  col- 
lected and  distinguished  by  states;  Tiedeman  on  Commercial 
Paper,  sees.  270,  272.  In  this  state,  where  a  third  person 
indorses  a  bill  or  note  before  it  is  delivered  to  the  payee 
or  indorsed  by  him,  he  is  prima  facie  liable  as  a  second  in- 
dorser. 

In  Kamm  v.  Holland,  2  Or.  60,  the  question  was  presented 
as  to  the  liability  a  third  party  assumed  who  indorses  his 
name  in  blank  on  the  back  of  a  negotiable  paper  before  it  is 
delivered  to  the  payee  and  indorsed  by  him,  and  the  court 
held  that  he  became  liable  as  an  indorser,  and  as  such  was 
entitled  to  due  demand  and  notice  of  non-payment.  So  in 
Cogswell  v.  Hayden,  5  Or.  23,  the  court  says:  "The  only  pre- 
sumption that  can  arise  from  Cogswell's  indorsement  is,  that 
he  intended  to  become  a  second  indorser." 

For  its  reason  the  court  adopted  the  reasoning  assigned  in 
Bacon  v.  Burnham,  37  N.  Y.  616,  that  "it  must  be  supposed, 
in  the  absence  of  any  proof  to  the  contrary,  that  perceiving 
the  name  of  the  payee  in  the  note,  he  indorsed  it  on  the  pre- 
sumption that  the  name  of  such  payee,  to  whose  order  it  was 
made  payable,  would  also,  at  some  time,  appear  on  the  note, 
for  only  thus  would  it  become  negotiable."  See  also  Barr  v. 
Mitchell,  7  Or.  346.  So  that  whatever  diversity  of  opinion 
may  exist,  or  how  —  was  the  question  res  integra — we  might 
be  disposed  to  regard  such  liability  in  the  absence  of  explana- 
tory evidence,  the  rule  of  commercial  law  in  this  particular 
must  be  considered  as  settled. 

But  while,  in  such  case,  when  a  third  person  indorses  a 
note  concurrently  with  its  execution,  and  at  or  before  its  de- 
livery to  the  payee,  the  liability  assumed  is  presumptively 
that  of  an  indorser,  it  may  be  shown  by  parol  evidence  to  be 
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the  liability  of  a  joint  maker,  or  guarantor,  according  to  the 
intention  of  the  parties  as  disclosed  by  the  facts.  Looking 
at  the  note  with  its  indorsement,  and  upon  the  facts  as  al- 
leged, the  defendants  were  presumptively  liable  as  indorsors 
who  waived  demand,  protest,  and  notice  of  non-payment. 
In  the  light  of  our  adjudications,  they  cannot  be  regarded 
prima  facie  as  joint  makers,  because,  according  to  the  reason 
assigned,  in  the  absence  of  explanatory  evidence,  the  pre- 
sumption is,  that  the  defendants  supposed  that  they  would 
incur  no  liability  until  after  the  payee  had  first  indorsed. 

According,  then,  to  the  facts  as  alleged  in  the  complaint 
they  are  liable  as  indorsers,  while  by  virtue  of  the  facts  as 
alleged  in  their  reply  the  defendants  are  liable  as  joint  makers, 
and  the  plaintiffs  have  recovered  against  them  as  such  for  that 
reason.  This  is  inconsistent.  Upon  the  complaint  as  it  stands, 
there  could  be  no  such  recovery,  but  the  reply  cannot  obviate 
this  defect  or  vary  the  liability.  It  is  a  part  of  the  plaintiff's 
case,  and  the  necessary  facts  must  be  alleged  and  proved,  to 
establish  such  liability.  In  a  word,  the  plaintiffs  cannot  re- 
cover in  such  case,  unless  their  complaint  contain  special 
averments  showing  the  facts  relative  to  the  transaction  which 
operate  to  charge  the  defendants  as  original  promisors  or  joint 
makers.  Mr.  Lawson  cites  numerous  cases  showing,  in  re- 
spect to  these  irregular  indorsements,  that  parol  evidence  is 
admissible  to  prove  the  intention  of  the  parties,  which,  when 
ascertained,  determines  their  liability,  but  the  cases  cited  also 
show  that  the  facts  were  alleged  in  order  to  sustain  such  a  re- 
covery: Lawson's  Rights  and  Remedies,  sec.  1575,  and  note 
of  authorities. 

The  complaint  in  Moore  v.  Cross,  19  N.  Y.  227,  75  Am.  Dec. 
326,  alleged  the  facts  that  the  indorsement  was  made  for  the 
purpose  of  paying  for  coal  sold  and  delivered  by  the  plaintiff 
to  the  defendant  on  the  credit  of  such  indorsement,  etc.,  and 
is  referred  to  and  adopted  in  1  Abbott's  Forms,  page  237,  for  the 
purpose  of  showing  the  facts  necessary  to  be  averred  in  such 
case.  As  the  plaintiflfs  claim  that  the  defendants  were  joint 
makers  of  the  note,  and  that  such  was  their  understanding  and 
contract,  these  are  facts  necessary  to  be  averred  in  their  com- 
plaint, and  the  defect  was  not  obviated  by  their  statement  iu 
the  reply.  It  made  the  reply  inconsistent  with  the  complaint, 
which,  upon  the  facts  as  alleged,  established  a  different  lia- 
bility. The  demurrer  to  the  new  matter  set  up  in  the  reply 
should  have  been  sustained. 
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It  follows  that  the  judgment  must  be  reversed,  and  the  case 
remanded  for  such  further  proceedings  as  may  be  proper  in 
the  premises.  

Neqotiable  Instruments  —  Indorsement  by  a  Third  Party.  —  One  who 
indorses  a  note  before  it  has  been  indorsed  by  the  payee,  who  subsequently 
indorses  it,  is  ordinarily  liable  only  as  a  second  indorser:  Note  to  Centml 
Nat.  Bank  v.  Dreydoppel,  19  Am.  St.  Rep.  714;  Brewer  v.  Boynton,  71  Mich. 
1254.  But  parol  evidence  may  be  admitted  to  show  a  special  collateral  agree- 
ment concerning  the  character  which  such  indorser  should  sustain  to  the  note: 
Schaftr  V.  Farmers'  etc.  Bank,  59  Pa.  St.  144;  98  Am.  Dec.  3-23;  Kayser  v. 
HcUl,  85  IlL  511;  38  Am.  Rep.  624;  P/ielpa  v.  Viscfier,  60  N.  Y.  69;  10  Am. 
Rep.  433.  In  Stceei  v.  Woodin,  72  Mich.  393,  it  is  decided  that  a  second  in- 
dorser, by  patting  hia  name  above  that  of  the  payee,  wlio  had  indorsed  the 
note  for  accommodatioi^,  makes  himself  a  joint  maker,  and  disqualifies  himself 
from  recoarae  to  the  first  indorser  as  liable  to  him  in  the  order  of  time. 


Hall  u  Stevenson. 

[19  Oregon,  153.] 

Attachment  —  Stttficiency  o»  Return.  — Where  the  service  of  an  attach- 
ment in  case  of  real  property  is  required  to  be  made  by  leaving  a  copy  of 
the  writ  with  the  occupant  thereof,  or  if  there  is  no  occupant,  by  leaviug 
a  copy  in  a  conspicuous  place  thereon,  a  sheriff 's  returh  upon  the  writ 
which  fails  to  show  that  the  defendant,  to  whom  a  certified  copy  wa^ 
delivered,  was  an  occupant  of  the  land  sought  to  be  attached,  or  that 
there  was  no  occupant  of  such  land,  or  that  a  certified  copy  of  the  writ 
posted  on  the  front  of  defendant's  dwelling-house  was  posted  in  a  con- 
spicuous place  on  such  premises,  is  insufficient. 

Attachment.  — Several  Separate  and  Distinct  Parcels  of  Land  cannot 
EC  Attached  by  posting  a  copy  of  the  writ  of  attachment  on  one  of  them 
only. 

Attachment — Rkmoyal  or  Causk  —  Amendment  or  Rbturm.  —  The  state 
court  has  no  authority  to  permit  a  sheriff  to  amend  an  insufBcient  return 
made  by  him  on  a  writ  of  attachment  after  the  cause  has  been  reiiularly 
removed  from  the  state  court  into  the  circuit  court  of  the  United  States. 
Upon  such  removal  of  the  cause,  the  jurisdiction  of  the  state  court  over 
it  ceases. 

Liens  —  Order  or  Payment.  —  Where  plaintiff  has  a  prior  mortgage  lien  on 
two  parcels  of  land,  while  defendant  has  a  second  judgment  lien  on  one 
of  the  parcels  only,  the  land  which  is  subject  to  the  mortgage  lien  alone 
should  be  first  sold,  and  the  proceeds  applied  on  the  mortgage,  and  the 
land  which  is  subject  to  both  liens  should  then  be  sold,  and  the  proceeds 
applied  to  pay  anything  remaining  due  on  the  mortgage,  and  the  remain- 
der should  be  applied  to  the  payment  of  the  judgment  lien,  and  if  any- 
thing then  remains,  it  should  be  deposited  in  court  for  whoever  may  be 
entitled  thereto. 

Suit  to  foreclose  a  mortgage  executed  by  G.  H.  Stevenson 
and  F.  M.  Gabberi.     Defendants  Christy  and  Wise  are  alleged 
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in  the  complaint  to  have  some  interest  in  the  mortgaged  land 
subsequent  and  subject  to  the  mortgage  lien.  They  denied 
that  their  claim  was  subject  to  the  mortgage  lien,  and  alleged 
that  they  commenced  suit  against  said  Stevenson  and  others 
to  recover  a  certain  sum;  that  an  attachment  was  duly  issued 
and  executed  by  the  sheriff  on  all  the  title  and  interest  of  said 
Stevenson  in  said  mortgaged  real  estate;  that  upon  the  return 
of  the  attachment,  Christy  and  Wise  acquired  a  valid  lien 
upon  said  land;  that  thereafter  said  cause  was  duly  removed 
to  the  circuit  court  of  the  United  States;  that  thereafter  they 
recovered  judgment  therein  that  said  land  be  sold  to  satisfy 
said  judgment.  Upon  the  hearing  of  the  case,  judgment  was 
rendered  in  favor  of  the  defendants,  and  plaintiff  appealed 
from  80  much  of  the  decree  as  allowed  the  sheriff  to  amend 
his  return  on  the  writ  of  attachment  after  the  removal  of  the 
prior  case  into  the  United  States  circuit  court,  from  so  much 
of  such  decree  as  directed  the  order  in  which  the  mortgaged 
property  should  be  sold,  and  also  from  so  much  of  it  as  de- 
cided that  Christy  and  Wise's  attachment  is  a  prior  lien  to 
plaintiff's  mortgage.  The  remaining  facts  are  stated  in  the 
opinion. 

/.  W.  Hamilton  and  W.  R.  Willis^  for  the  appellant. 

S.  B.  Linthicum,  for  the  respondents  Christy  and  Wise. 

Stbahan,  J.  There  are  two  tracts  of  land  involved  in 
this  suit:  1.  A  tract  containing  1,553.87  acres;  2.  A  tract 
containing  680  acres.  The  defendant  Stevenson  owned  an 
equal  undivided  one  half  of  each  of  these  tracts,  and  Mr. 
F.  M.  Gabbert  owned  the  remaining  moiety.  There  is  still 
another  tract,  of  about  five  hundred  acres,  described  in  the 
complaint,  which  was  owned  mainly  by  the  defendant  Steven- 
son, though  he  seems  to  imply  from  his  evidence  that  one 
Lydia  Dascomb  owned  a  small  undivided  interest  therein,  but 
that  he  had  bargained  for  it  in  some  way,  the  particulars  of 
which  do  not  appear. 

The  mortgage  sought  to  be  foreclosed  was  executed  some- 
time about  two  or  three  o'clock,  p.  m.,  on  the  fourth  day  of  Oc- 
tober, 1886,  and  after  the  attachment  papers  were  delivered 
to  the  defendant  Stevenson.  He  received  these  papers  from 
the  sheriff,  in  the  lane  in  the  southern  part  of  the  town  of 
Roseburg.  The  mortgaged  premises  were  situated  about 
thirteen  miles  from  this  point.  The  individual  land  of 
Stevenson  joins  the  fifteen-hundred-acre  tract  owned  in  com- 
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mon  with  Gabbert,  and  the  distance  between  the  six-hundred- 
and-forty-acre  tract  and  the  fifteen-hundred-acre  tract  is  about 
■one  fourth  of  a  mile. 

The  sheriff  by  his  return  on  the  writ  of  attachment  certifies 
as  follows:  "  And  I  further  certify  that  I  did,  on  the  said 
fourth  day  of  October,  1886,  by  virtue  of  said  annexed  writ  of 
attachment  above  described,  attach  the  following  described 
real  property  of  George  Stevenson,  one  of  the  defendants 
named  in  said  annexed  writ  of  attachment,  subject  to  the 
former  attachment  of  Koshland  Brothers,  hereinbefore  men- 
tioned. I  did,  in  pursuance  of  said  annexed  writ  of  attach- 
ment, on  the  said  fourth  day  of  October,  1886,  at  8:30,  A.  m., 
of  said  day,  attach  the  following  described  real  property  by 
delivering  to  said  George  Stevenson  in  person  a  copy  of  the 
annexed  writ  of  attachment,  duly  certified  to  by  me  as  sheriff 
aforesaid,  and  thereafter,  to  wit,  at  1:30  o'clock,  p.  m.,  of  said 
fourth  day  of  October,  1886,  I  duly  posted  a  copy  of  said  an- 
nexed writ  of  attachment,  duly  certified  to  by  me  as  sheriff, 
upon  the  front  of  the  dwelling-house  of  said  George  Steven- 
son, within  said  county  and  state,  as  no  person  could  be  found 
at  the  place  of  residence  of  said  defendant  George  Stevenson 
of  suitable  age  and  discretion  with  whom  to  leave  said  copy 
of  said  writ  of  attachment,  as  aforesaid." 

No  other  fact  appears  in  the  return  showing  the  manner  of 
service.  On  the  ninth  day  of  October,  1886,  the  sheriff"  made 
out  a  certificate  certifying,  in  effect,  that  he  had  attached  all 
the  real  property  described  in  the  complaint  as  the  property 
of  the  defendant  George  H.  Stevenson,  which  certificate  was 
filed  with  the  county  clerk  on  that  day,  and  by  him  recorded. 

The  only  questions  we  deem  necessary  to  consider  are, 
whether  the  return  was  sufficient  to  show  the  property  in  con- 
troversy had  been  attached,  or  if  the  same  be  deemed  insuffi- 
cient, whether  the  attempted  amendment  thereof  in  this  case 
can  be  sustained. 

1.  Section  149,  Hill's  Code,  provides:  "  The  sheriff"  to  whom 
the  writ  is  directed  and  delivered  shall  execute  the  same  with- 
out delay,  as  follows:  1.  Real  property  shall  be  attached  by 
leaving  with  the  occupant  thereof,  or  if  there  be  no  occupant, 
in  a  conspicuous  place  thereon,  a  copy  of  the  writ  certified  by 
the  sheriff"." 

The  return  of  the  sheriff  fails  to  show  that  George  H.  Ste- 
venson was  an  occupant  of  the  premises  sought  to  be  attached, 
and  it  does  not  appear  that  the  copy  of  the  writ  was  posted  in 
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a  conspicuous  place  on  said  premises.  The  sheriff  returns 
that  it  was  posted  "upon  the  front  of  the  dwelling-house  of 
said  George  H.  Stevenson,  within  said  county  and  state,"  but 
it  does  not  appear  that  said  dwelling-house  was  the  property 
sought  to  be  attached,  or  that  the  front  of  said  dwelling-house 
was  '*  a  conspicuous  place." 

The  sufficiency  of  a  return  much  like  this  came  before  the 
circuit  court  of  the  United  States  for  this  state  in  Mickey  v. 
Stratton,  5  Saw.  475,  and  was  held  insufficient.  The  learned 
and  distinguished  judge  of  said  court,  after  citing  Trullenger 
V.  Todd,  5  Or.  39,  said:  "  Now,  the  analogy  between  these 
cases  and  the  one  at  bar  is  complete.  The  service  of  an  at- 
tachment, in  case  of  real  property,  is  required  to  be  made  by 
leaving  a  copy  of  the  writ  with  the  occupant  thereof,  but  if 
there  be  no  occupant,  then,  and  in  that  case  only,  by  leaving 
a  copy  in  a  conspicuous  place  thereon.  The  law  is  framed 
on  the  reasonable  assumption  that  the  occupant  represents  the 
absent  owner,  and  therefore  it  requires  the  service  to  be  made 
upon  him;  and  no  substituted  service,  by  leaving  a  copy  of  the 
writ  on  the  premises,  is  permissible  unless  there  is  no  one  in 
the  occupation  of  the  premises  upon  whom  service  can  be 
made,  and.  that  fact  appears  from  the  return,  or  else  the  ser- 
vice upon  its  face  is  unauthorized  and  invalid.  Further,  the 
return  must  state  what  was  done,  and  the  presumption  that  an 
officer  has  done  his  duty  is  not  sufficient  to  supply  a  material 
fact  or  circumstance  which  does  not  appear  in  his  return. 
For  the  law  having  made  it  his  duty  to  indorse  his  proceed- 
ings under  the  writ  thereon,  the  presumption  that  he  did  hia 
duty  applies  as  well  to  the  making  of  the  return  as  the  service 
of  the  writ,  and  therefore  there  is  no  room  to  presume  that  he 
did  his  duty  in  making  the  service  more  fully,  or  otherwise,, 
than  he  has  stated  in  his  return." 

If  this  is  the  correct  construction  of  the  statute,  and  there 
is  no  reason  to  doubt  it,  it  is  decisive  of  this  question.  But 
there  are  other  authorities  to  the  same  effect:  Bryan  v.  Trout, 
90  Pa.  St.  492;  Page  v.  Geneves,  6  La.  Ann.  549;  Ezelle  v. 
Simpson,  42  Miss.  515;  Tucker  v.  Byars,  46  Miss.  549. 

It  was  also  argued  that  if  the  court  should  be  of  the  opinion 
that  this  return  was  sufficient  to  make  a  valid  attachment  of 
Stevenson's  individual  land,  it  was  not  good  as  to  those  tracts- 
in  which  he  owned  only  an  undivided  interest,  and  particu- 
larly the  tract  that  did  not  join  the  others  or  have  any 
connection  whatever  therewith,  and  this  contention  of  the  ap- 
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pellant  I  think  would  have  to  be  sustained,  but  its  considera- 
tion is  unnecessary.  Several  separate  and  distinct  parcels  of 
land  could  not  be  attached  by  posting  up  a  copy  of  the  writ 
on  one  only  of  them:  Henry  v.  Mitchell,  32  Mo.  512. 

The  sheriflF's  return  was  therefore  insufficient  to  show  that 
the  lands  in  controversy  had  been  attached  at  the  suit  of 
Christy  and  Wise. 

2.  The  remaining  question  is,  Was  such  return  amendable? 
and  were  the  proper  proceedings  taken  in  the  court  below  to 
amend  the  same?  If  the  cause  in  which  the  defective  return 
was  made  had  not  been  removed  into  the  circuit  court  of  the 
United  States  for  the  district  of  Oregon,  and  the  rights  of 
other  parties  had  not  intervened,  then,  if  the  facts  existed 
which  would  have  enabled  the  sheriff  to  make  a  good  return 
on  the  writ  of  attachment,  the  court  might  have  permitted 
him  to  do  so.  But  by  what  authority  did  the  circuit  court  of 
Douglas  County  proceed  to  amend  a  process  in  a  cause  which 
had  been  lawfully  removed  into  the  federal  courts? 

"  If  the  record  discloses  a  removable  cause,  and  the  other 
conditions  have  been  complied  with,  the  jurisdiction  of  the 
state  court  ceases,  and  that  of  the  federal  court  attaches  with- 
out any  further  proceedings  and  for  all  subsequent  purposes": 
Dillon's  Removal  of  Causes,  sec.  77  b. 

The  power  of  the  state  court  had  therefore  ceased  over  the 
case  of  Chtisty  and  Wise  v.  O.  H.  Stevenson  et  al.  long  before 
this  attempted  amendment  of  this  return  in  that  case,  and  the 
court  had  no  power  whatever  over  said  cause  or  any  process 
issued  therein.  After  the  removal  it  belonged  to  the  federal 
court  to  exercise  the  power  of  amendment  if  it  thought  proper 
to  do  so,  to  the  same  extent  and  as  fully  as  if  said  cause  had 
been  originally  commenced  in  that  court. 

This  view  of  the  subject  renders  it  unnecessary  to  discuPB 
the  question  whether  as  against  these  plaintiffs  the  return  was 
amendable,  and  whether  or  not  the  order  of  amendment  could 
be  made  in  this  case;  but  I  think  proper  to  add  that  the  mode 
of  procuring  an  amendment  of  process  or  return  is  generally 
to  proceed  upon  notice  in  the  cause  where  such  defect  occurs. 

3.  One  other  question  remains  to  be  considered,  and  that  is, 
the  order  in  which  the  mortgaged  premises  shall  be  sold. 
Christy  and  Wise  have  a  judgment  which,  so  far  as  appears, 
is  a  second  lien  on  Stevenson's  land  and  upon  the  undivided 
half  of  the  tracts  which  beholds  as  tenant  in  common  with 
Gabbert,  and  they  have  no  lien  on  Gabbert's  interest  therein. 
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In  such  case  it  is  equitable  that  the  lands  upon  which  Cliristy 
and  Wise  have  no  lien  should  be  first  sold,  and  the  proceeds 
arising  therefrom  be  applied  to  the  payment  of  the  plaintiff's 
mortgage,  interest,  and  costs,  and  the  residue  of  the  proceeds 
of  Stevenson's  interest,  if  any,  be  applied  upon  the  judgment 
of  Christy  and  Wise,  and  that  the  remainder  of  said  real 
estate  be  also  sold,  and  the  proceeds  be  applied,  first,  to  the 
payment  of  any  balance  that  may  be  due  the  plaintiff  on  said 
mortgage,  if  any,  and  the  residue  to  the  payment  of  the  judg- 
ment of  Christy  and  Wise,  mentioned  in  the  pleadings,  and 
the  remainder,  if  any,  be  deposited  in  the  circuit  court  of 
Douglas  County  to  be  paid  out  to  whoever  may  be  entitled  to 
receive  the  same,  and  that  the  mortgage  described  in  the  com- 
plaint be  foreclosed,  etc. 

The  decree  of  the  court  below  will  be  modified  as  herein 
indicated.  

Attachment  —  Sufficiency  of  the  Return.  — Statutes  authorizing 
attachments  must  be  strictly  construed,  and  no  attachment  will  be  sustained 
unless  all  the  statutory  requirements  have  been  strictly  complied  with:  First 
Nut.  Bank  v.  Moss,  41  La.  Am.  227;  Wando  Phosphate  Co.  v.  Rosenberg,  31  S.  C. 
301.  The  sherifif's  return  must  show  conformity  to  the  statutory  requirements, 
in  substance  at  least:  People's  Bank  v.  West,  67  Miss.  729;  Sherman  v.  Bank, 
66  Miss.  648;  Robertson  v.  Hoge,  83  Va.  124.  A  general  return  is  insufficient; 
the  officer  must  specifically  state  in  his  return  the  particular  acts  performed 
by  him  in  serving  the  writ:  Brusie  v.  Oates,  80  Cal.  462.  In  Davis  v.  Baker, 
72Cal.  494,  where  the  sheriff's  return  to  an  attachment  writ  stated  that  on  a 
certain  day  he  duly  levied  the  same  upon  the  land  therein  described  by 
posting  a  copy  of  the  writ,  attached  to  a  notice  notifying  the  defendant  that 
said  property  was  attached,  on  the  premises,  it  was  decided  that  the  return 
was  j7ri/>ia/acte  evidence  sufficient  to  support  the  levy,  even  though  it  did 
not  state  that  the  papers  had  been  posted  in  a  conspicuous  place  on  the  land. 
So  where  a  return  shows  that  the  sheriff  attached  certain  realty,  and  In  fact 
took  it  into  his  possession,  and  left  a  true  copy  of  the  attachment  order,  but 
does  not  show  in  so  many  words  that  he  left  a  copy  of  the  order  with  an 
occupant,  or  if  there  was  no  occupant,  in  a  conspicuous  place  upon  said  real 
estate,  it  will  l>e  presumed  that  the  sheriff  did  his  duty  in  serving  the  writ, 
and  that  the  service  waslegally  made:  Wilkins  v.  TourtelloU,  42  Ka.n.  177.  A 
return  of  a  writ  of  attachment  that  it  had  been  served  by  posting  a  copy 
thereof  on  the  attached  premises  is  sufficient,  without  statin^r  that  tiiey  were 
unoccupied  at  the  time:  Bitter  y.  Scannell,  11  Cal.  238;  70  Am.  Dec.  775.^ 
Where  the  return  is  sufficient  as  showing  a  valid  levy  upon  wild  or  unoc- 
cupied land,  the  character  of  the  attached  land  not  appearing,  it  will  be  pre- 
sumed that  the  land  was  unoccupied,  and  the  levy  will  be  upheld:  Drysdale  v. 
B.  C.  Co.,  67  Miss.  634.  A  levy  upon  a  tract  of  land  subdivided  into  town 
lots  must  show  that  each  separate  parcel  was  levied  upon:  San  Antonio  etc. 
B'y  Co.  V.  Harrison,  72  Tex.  478.  There  is  a  natural  presumption  in  favor  of 
the  discharge  of  official  duties  by  officers  serving  writs  of  attachment:  Hitrh- 
coA  T.  HcAn,  60  Mich.  459.     Service  of  an  attachment  writ  by  an  officer  <U 
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Jixeto  is  valid  as  to  the  rights  of  other  persons:  Stirlcncy  v.  SHclcney,  77  Iowa, 
699. 

The  return  of  an  officer  to  an  attachment  writ  is  evidence  of  the  service  of 
the  writ:  Boyd  v.  C/ieaapedke  etc  Caned  Co.,  17  Md.  195;  79  Am.  Dec.  646;  but 
where  the  oificer  is  a  p-irty,  the  return  by  him  is  merely  ■prima  facie  evidence 
of  an  attachment:  Nichols  v.  Patten,  18  Me,  231 ;  315  Am.  Dec.  713.  Ordinarily, 
however,  a  sheriff's  return  to  an  attachment  writ  is  conclusive  as  between 
the  parties  and  their  privies,  though  only  prima  facie  evidence  as  to  third 
persons:  Chadbourne  v.  Sumner,  16  N.  H.  129;  41  Am.  Dec  720.  The 
officer's  return  does  not  preclude  the  execution  creditor  from  showing  that 
from  an  omission  of  the  officer  to  take  possession  of  property  no  attachment 
had  been  in  fact  made:  Root  v.  Railroad,  45  Ohio  St.  222. 

A  sheriff's  return  to  a  writ  of  attachment  may  be  amended  by  permission 
«t  the  court;  and  is  conclusive  against  the  sheriff  only  as  amended:  Coiii/  v. 
Quinn,  6  Ired.  191;  44  Am.  Dec.  75.  A  mistake  in  the  date  oi  a  return  to  an 
attachment  writ  maybe  corrected  at  anytime:  Ritter  v.  Scannell,  11  Cal. 
238;  70  Am.  Dec.  775,  and  note.  Compare  Jeffries  v.  Rudloff,  73  Iowa,  60;  5 
Am.  St  Rep.  654. 


Weidbrt  V.  State  Insurance  Company. 

[19  Oregon,  261.] 

Insxtbanok  —  CoNSTRPCTiON  OF  CONTRACT  —  PowKR  OF  Ao K NTS.  —  Con- 
tracts of  insurance  must  have  effect  like  all  other  written  contracts. 
The  intention  of  the  parties  must  govern,  and  when  the  language  U 
plain  and  unambiguous,  such  intention  must  be  gathered  from  such 
language.  The  court  simply  ascertains  the  langiiage  the  parties  them- 
selves have  agreed  to  and  have  written  in  their  contract,  and  enforces  it 
according  to  its  legal  effect,  and  when  an  insurance  agent's  authority  is 
limited,  and  the  party  with  whom  he  contracts  has  notice  of  such  limita- 
tion, under  no  circumstances  can  the  principal  be  bound  beyond  the 
agent's  authority. 

Iksuranok  —  PowKR  ov  AoBNT  —  EsTOPPBL  AQADiST  Insdrbd.  —  Where 
a  policy  of  insurance  itself  contains  an  express  limitation  upon  the 
power  of  the  agent,  he  has  no  right  to  contract,  as  against  the  company, 
with  the  party  to  whom  the  policy  has  been  issued,  so  as  to  change  its 
terms,  or  to  dispense  with  the  performance  of  any  part  of  the  considera- 
tion, either  by  parol  or  in  writing,  and  the  insured  is  estopped  by  ac- 
cepting the  policy  from  setting  up  powers  in  the  agent  at  tlie  time  in 
in  opposition  to  the  couditious  and  limitations  in  the  policy. 

Imscrancb  —  Power  of  Aobnts.  —  Insarance  agents  at  a  distance  from 
their  principals  are  either  general  or  special  agents  possessing  either 
plenary  or  limited  powers,  depending  upon  the  terms  of  the  grant  of 
power,  exercised  with  the  assent  of  the  principals,  and  the  extent  of  their 
authority  is  to  be  determined  by  the  same  rules  that  control  in  respect  to 
other  agencies.  If  the  assured  has  knowledge  of  the  limited  powers  oi 
such  agent,  he  is  estopped  from  claiming  that  such  limitation  does  not 
exist,  or  in  hostility  to  it 

tireuBANOB  —  Power  of  Special  Aobnt  —  Insured  must  Take  Noticb 
of.  —  An  insurance  company  may  limit  the  power  of  its  agent,  and 
when  such  notice  as  a  prudent  man  is  bound  to  regard  is  brought  home 
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to  the  assured,  limiting  the  power  of  such  agent,  he  relies  upon  any  act 
in  excess  of  such  limited  power  at  his  peril.  In  the  case  of  a  special 
agent,  the  assured  must,  at  his  peril,  know  whether  tiie  act  relied  upou 
is  within  the  scope  of  his  real  or  of  his  apparent  authority. 

Ikscrance  —  Evidence  of  Residence.  —  Where  the  assured  owns  two 
houses,  only  one  of  which  is  insured,  and  there  is  snflBcient  furniture  in 
either  for  the  purposes  of  a  residence,  evidence  as  to  whether  or  not  the 
insured  huilding  contained  less  furniture  at  the  time  of  the  loss  than  was 
in  the  uninsured  house  is  too  remote  to  be  admissible  to  establish  the  fact 
of  residence  or  occupancy. 

Insitrancb  —  Proof  of  Loss. — Where  a  policy  of  insurance  makes  cer- 
tain proofs  to  be  furnished  by  the  assured  in  case  of  loss  conditions  to 
be  complied  with  by  him  before  he  has  any  claim  against  the  company, 
he  must  comply  with  such  conditions  substantially,  if  not  strictly,  before 
he  can  recover.  Failure  to  make  such  proof  may,  however,  be  waived  by 
the  company. 

Insurance.  — To  CoNSTrruxE  Waiver  which  will  prevent  the  insurer  from 
relying  on  the  terms  of  the  policy,  there  must  be  some  act  which  amounts 
to  an  estoppel.  The  company  must  either  itself,  or  by  some  act  of  its 
agent  having  real  or  apparent  authority,  do  or  say  something  that  in- 
duces the  assured  to  do  or  forbear  to  do  something  whereby  he  is  preju- 
diced. 

Iksurance  —  Conditions  —  Proof  of  Loss.  — When  failure  to  comply  with 
conditions  in  a  policy  relating  to  proof  of  loss  is  due  wholly  to  the  fault  of 
the  insured,  the  policy  is  dead,  and  cannot  be  revived  by  anything  short 
of  a  new  consideration  and  an  express  waiver  on  the  part  of  the  insurer. 
If  no  proofs  of  loss  are  served  in  time,  and  the  insurer  has  done  nothing 
to  induce  the  omission,  the  insured  loses  all  rights  under  the  policy, 
and  the  insurer  is  not  bound  to  specify  his  defenses,  nor  does  he  waive 
those  not  specified. 

Insurance  —  Occupancy.  —  Where  a  policy  of  insurance  on  a  dwelling-house 
contains  a  provision  that  the  policy  shall  become  suspended  if  the  prop- 
erty becomes  vacant  or  unoccupied,  "occupied,"  within  the  meaning  of 
the  policy,  means  that  the  dwelling-house  must  be  used  by  human  beings 
as  their  place  of  abode.  The  fact  that  after  such  house  became  vacant 
the  insured  or  his  hired  men  or  some  member  of  his  family  visited  the 
house  every  day  to  see  that  things  were  all  right  is  not  an  occupancy 
within  the  meaning  of  such  policy. 

Action  on  a  policy  of  insurance  to  recover  for  the  loss  of  a 
dwelling-house  and  household  goods  therein.  The  policy  sued 
on  contained  the  following,  among  other  conditions:  "This 
company  shall  not  be  liable  for  any  loss  or  damage  while  the 
above-mentioned  premises  shall  be  vacant  or  unoccupied,  or 
resulting  from  the  neglect  of  the  assured  to  use  all  possible 
effort  to  keep  the  property  safely  protected  against  fires  that 
may  originate  or  start  on  the  premises,"  etc.  And  this:  "  In 
case  said  property  or  any  part  thereof  shall  be  sold,  conveyed, 
or  encumbered,  or  if  any  change  shall  take  place  in  the  title, 
possession,  or  occupancy,  ....  without   being  immediately 
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notified  to  this  company,  and  its  consent  thereto  obtained  in 
writing  and  indorsed  hereon,  and  signed  by  the  president  or 
secretary  of  this  company,  this  policy  shall  in  either  event, 
immediately  thereafter,  be  null  and  void.  The  opinion  states 
the  remaining  facts. 

W.  H.  Wilson^  for  the  appellant. 

W.  E.  CrewSj  for  the  respondent. 

Strahan,  J.  The  following  are  the  assignments  of  error 
made  by  the  appellant,  and  which  have  been  argued  in  this 
court:  — 

1.  Error  of  the  court  in  permitting  the  plaintiff  to  give  evi- 
dence of  an  oral  agreement  between  him  and  one  Reeder,  a 
solicitor  of  the  defendant  company,  to  the  effect  that  the 
plaintiff  might  leave  the  insured  premises  unoccupied. 

2.  Error  of  the  court  in  refusing  to  allow  counsel  for  the  de- 
fendant to  ask  the  plaintifiT,  while  a  witness  on  his  own  behalf, 
how  much  more  furniture  the  plaintiff  had  at  what  was  known 
as  his  middle  ranch  than  at  the  place  that  was  burned. 

3.  Error  of  the  court  in  charging  the  jury  as  follows:  "The 
court  charges  you  that  if  you  find  from  the  evidence  that  the 
l)laintiff  made  a  statement,  in  writing,  to  the  company,  al- 
though such  statement  was  not  verilied,  if  the  company  acted 
upon  it,  and  sent  an  adjuster  to  settle  or  adjust  the  loss,  then 
the  company  will  be  deemed  to  have  waived  that  condition  in 
the  policy." 

4.  Error  of  the  court  in  overruling  defendant's  motion  for  a 
nonsuit. 

These  assignments,  so  far  as  may  be  necessary  to  the  proper 
disposition  of  the  case,  will  be  considered  in  their  order. 

1.  The  first  assignment  of  error  is  based  on  what  occurred 
at  the  trial  in  the  examination  of  the  plaintiff  as  a  witness  in 
his  own  behalf  He  testified,  without  objection,  that  in  March, 
1888,  one  L.  B.  Reeder  came  to  him  and  asked  him  to  have 
his  property  insured,  and  said  that  he  had  been  there  twice 
before  to  see  him  on  the  same  business.  Counsel  for  the  de- 
fendant here  asked  and  obtained  leave  of  the  court  to  inquire 
of  said  witness  whether  he  had  made  a  written  application  for 
insurance,  and  he  answered  that  he  had;  and  said  application 
being  shown  to  the  witness,  he  further  testified  that  he  had 
signed  it  at  the  time,  but  that  he  did  not  read  it  or  hear  it 
read  except  as  Mr.  Reeder  read  it  to  him;  that  he  was  a  Ger- 
man, and  did  not  speak,  read,  nor  write  the  English  language 
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very  well,  but  that  he  could  read  some,  and  there  were  always 
some  diflBcult  words  that  he  did  not  know  the  meaning  of. 
The  application  was  then  offered  in  evidence,  and  was  received 
without  objection,  and  the  bill  of  exceptions  recites  that  it 
contained  the  provisions  set  forth  in  the  defendant's  answer, 
in  the  same  words  as  in  said  answer  set  forth.  It  also  con- 
tained a  particular  description  of  the  premises  insured,  and 
stated  that  the  same  was  occupied  by  the  insured  as  a  private 
dwelling,  and  the  following  statements  were  indorsed  thereon: 
"A  part  of  Mr.  Weidert's  family  lives  in  this  house,  and  the 
other  part  lives  in  his  other  house,"  and  on  the  back  thereof 
was  signed  the  name,  "  L.  B.  Reeder,  solicitor."  The  witness 
then  testified,  under  an  objection  and  exception  by  the  defend- 
ant, that  at  the  time  he  made  his  application  for  insurance,  he 
asked  Reeder  particular  questions,  e.  g.:  "  How  is  this,"  I  said ; 
"  when  I  move  away,  and  have  part  of  my  family  here  and  a 
part  with  me,  as  I  will  have  to  do?"  He  said:  "As  long  as 
your  furniture  remains  here  and  the  house  is  occupied,  all 
right."  I  said:  "I  will  be  away  plowing  before  long  now,  and 
cannot  stay  on  this  place  all  the  time."  And  he  said:  "It 
does  not  make  any  difference;  you  can  move."  I  then  said:  "If 
this  is  the  case,  if  I  don't  have  to  stay  right  steady,  I  will  get 
insured."  Whether  this  evidence  is  competent  is  the  question 
submitted  for  our  determination. 

One  objection  made  to  this  character  of  evidence  by  the  ap- 
pellant is,  that  Reeder  had  no  authority  to  make  any  contract 
or  agreement  whatever  with  the  assured,  and  that  his  want  of 
authority  to  make  agreements  concerning  the  occupancy  of 
the  premises  insured  outside  of  or  different  from  the  terms 
of  the  application  and  policy  was  plainly  printed  in  the  ap- 
plication, which  the  plaintiff  signed,  and  that  he  was  bound 
to  take  notice  of  his  want  of  authority.  It  must  also  be  ob- 
served, in  this  connection,  that  the  plaintiff  says  that  Mr. 
Reeder  read  over  the  application  to  him  at  the  time  he  signed 
it,  and  it  is  not  pretended  that  he  read  it  incorrectly;  and 
while  the  plaintiff  testified  that  he  is  a  German,  and  does  not 
understand  English  very  well,  he  nowhere  claims  that  he  did 
not  understand  every  word  of  that  application.  In  the  light 
of  these  facts,  how  can  it  be  claimed  that  Reeder  could  make 
any  other  or  different  contract  with  the  assured  than  to  take 
his  written  application  according  to  the  rules  of  the  company 
and  forward  it  to  the  home  office,  and  if  it  was  there  approved, 
a  policy  to  be  based  on  said  application,  and  not  on  something 
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the  solicitor  may  have  said  to  the  assured,  would  be  then  is- 
sued? When  it  expressly  appears  that  this  solicitor's  powers 
were  so  limited,  and  that  the  plaintifif  knew  it,  how  can  it  be 
claimed  that  the  defendant  was  bound  by  his  unauthorized 
act?  Contracts  of  insurance  must  have  effect  like  all  other 
written  contracts.  The  intention  of  the  parties  must  govern 
and  control,  and  when  the  language  is  plain  and  unambigu- 
ous, such  intention  must  be  gathered  from  such  language.  In 
such  case  the  court  simply  ascertains  the  language  the  parties 
themselves  have  agreed  to  and  written  down  in  their  contract, 
and  enforces  it  according  to  its  legal  effect.  When  an  agent's 
authority  is  limited,  and  the  party  with  whom  he  contracts 
has  notice  of  such  limitation  or  want  of  authority  in  the 
agent,  under  no  circumstances  can  the  principal  be  bound  be- 
yond the  agent's  authority.  This  principle  has  been  applied 
to  contracts  of  insurance.  In  Catoir  v.  American  Life  Ins. 
vnd  Trust  Co.,  33  N.  J.  L.  487,  it  was  held  that  when  a  policy 
Uself  contained  an  express  limitation  upon  the  power  of 
agents,  an  agent  had  no  legal  right  to  contract  as  against  the 
company  with  the  party  to  whom  the  policy  had  been  issued 
so  as  to  change  the  terms  of  the  policy,  or  to  dispense  with  the 
performance  of  any  part  of  the  consideration,  either  by  parol 
or  in  writing;  and  such  party  is  estopped  by  accepting  the 
policy  from  setting  up  powers  in  the  agent  at  the  time  in  op- 
position to  the  conditions  and  limitations  in  the  policy.  So 
in  Armstrong  v.  State  Ins.  Co.,  61  Iowa,  212,  it  was  held  that 
an  agent  of  a  fire  insurance  company  who  had  authority  to 
take  applications  for  insurance  and  receive  and  receipt  for 
premiums,  and  forward  applications  and  premiums,  and  re- 
ceive from  the  company  policies  of  insurance  when  issued  and 
deliver  them  to  the  assured,  and  who  had  no  other  or  further 
powers,  real  or  apparent,  could  not  bind  the  company  by  a 
contract  of  insurance.  So  in  Critchett  v.  American  Ins.  Co.,  53 
Iowa,  404,  36  Am.  Rep.  230,  where  a  note  was  given  in  pay- 
ment of  a  premium  upon  an  insurance  policy,  which  provided 
that  if  default  was  made  in  the  payment  of  any  installment 
of  premium  upon  any  premium  note  for  thirty  days  after  due, 
the  company  should  not  be  liable  for  any  loss  happening  after 
that  time,  and  before  payment.  It  was  claimed  that  an  agent 
who  had  authority  to  receive  applications  for  insurance  and 
collect  and  transmit  premiums  had  extended  the  time  of  pay- 
ment, but  it  was  held  that  such  extension,  even  if  shown,  was 
not  binding  on  the  company,  and  they  were  not  liable  for  loea 
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occurring  during  the  period  of  such  pretended  extension. 
Merserau  v.  Phoenix  Mutual  Life  Ins.  Co.,  66  N.  Y.  274,  is  a 
very  important  case  involving  the  principle  under  considera- 
tion. In  that  case  the  limitation  of  the  agent's  powers  was 
indorsed  on  the  policy,  and  he  possessed  powers  similar  to 
those  conferred  by  the  defendant  company  in  this  case.  The 
agent  called  upon  the  assured,  who  was  ready  to  pay  the 
premium,  but  the  requisite  receipts  had  not  been  forwarded 
from  the  home  office  to  enable  the  agent  to  receive  the  pre- 
mium, and  therefore  the  agent  said  to  the  assured,  "Give  your- 
self no  trouble  about  it;  I  will  see  that  you  are  kept  all  right 
with  the  company."  A  loss  occurred,  and  the  company  set  up 
the  non-payment  of  the  premium  as  a  defense,  and  the  plain- 
tiff relied  upon  a  waiver  by  the  company  through  its  agent, 
but  the  defense  was  sustained.  Allen,  J.,  delivering  the  opin- 
ion of  the  court,  said:  "Agents  of  underwriters  at  a  distance 
from  their  principals  are  either  general  or  special  agents  pos- 
sessing plenary  or  limited  powers,  depending  upon  the  terms 
of  the  grant  of  power  or  powers,  exercised  with  the  assent  of 
the  principals;  and  the  extent  of  their  authority  is  to  be  de- 
termined by  the  same  rules  that  control  in  respect  to  other 
agencies."  And  it  was  further  held  that  the  assured  had 
knowledge  of  the  limited  powers  of  such  agent,  and  he  was 
estopped  from  claiming  that  said  limitation  did  not  exist  or 
in  hostility  to  it. 

And  in  Wood  on  Fire  Insurance,  section  411,  the  doctrine  is 
stated  as  an  elementary  principle.  It  is  said:  "  So  where  di- 
rect notice,  or  any  notice  which  the  assured  as  a  prudent  man 
is  bound  to  regard,  is  brought  home  to  the  assured,  limiting 
the  powers  of  the  agent,  he  relies  upon  any  act  in  excess  of 
such  limited  authority  at  his  peril.  That  an  insurance  company 
has  a  right,  in  a  fair  way,  to  limit  the  powers  of  its  agents  must 
be  conceded,  and  when  it  does  impose  such  limitations  upon  his 
authority  in  a  way  that  no  prudent  man  ought  to  be  mistaken 
in  reference  thereto,  it  is  not  bound  by  an  act  done  by  its  agent 
in  contravention  of  such  notice."  And  Shuggart  v.  Lycoming 
Fire  Ins.  Co.,  55  Cal.  408,  Pottsville  Mutual  Fire  Ins.  Co.  v. 
Frnmm,  100  Pa.  St.  347,  Residence  Fire  Ins.  Co.  v.  Hanna- 
wold,  37  Mich.  103,  Winnesheik  Ins.  Co.  v.  Holzgrafe,  53  111. 
516,  Dickinson  Co.  v.  Mississippi  Val.  Ins.  Co.,  41  Iowa,  280, 
Security  Ins.  Co.  v.  Fay,  22  Mich.  466,  Mitchell  v.  Lycoming  Mut. 
Ins.  Co.,  51  Pa.  St.  402,  Alexander  v.  Germania  Ins.  Co.,  66 
N.  Y.  464,  23  Am.  Rep.  76,  Galbraith  v.  Arlington  etc.  Ins.  Co.^ 


May,  1890.]     Weidert  v.  State  Insdbance  Co.  815 

12  Bush,  29,  are  to  the  same  effect.  The  law  of  agency  is  to 
be  applied  here,  and  it  is  not  different  in  its  application  to  in- 
surance from  what  it  is  in  any  other  case  to  which  it  is  appli- 
cable. 2  Wood  on  Fire  Insurance,  section  421,  no  doubt  states 
the  true  rule.  The  author  says:  "  But  in  all  cases  the  dis- 
tinction between  the  powers  of  general  and  special  agents 
should  be  kept  in  view,  and  in  the  case  of  a  special  agent  the 
assured  must  at  his  peril  know  whether  the  act  relied  on  is 
within  the  scope  of  his  real  or  of  his  apparent  authority.  He 
is  bound  to  know  when  he  has  passed  the  precise  limits  of  his 
power,  and  cannot  rely  upon  the  assumption  of  authority  by 
the  agent  to  do  an  act  beyond  the  scope  of  actual  authority, 
real  or  apparent.  The  declarations  of  an  agent  are  not  evi- 
dence of  his  authority,  but  the  scope  and  extent  of  his  powers 
must  be  determined  by  his  actual  authority  or  by  his  acts, 
and  the  recognition  thereof  by  his  principal."  Counsel  for  re- 
spondent cites  Woodruff  v.  Imperial  Fire  Ins.  Co.,  83  N.  Y.  133; 
but  in  that  case  the  agent  did  not  assume  to  make  a  different 
contract  from  what  was  contained  in  the  application  ani  pol- 
icy, nor  does  it  appear  what  was  the  scope  or  extent  of  his 
authority  or  apparent  authority.  He  also  cites  Carroll  v.  Gi- 
rard  Fire  Ins.  Co.,  72  Cal.  297,  but  that  case  relates  to  the 
question  of  waiver  by  the  company,  and  does  not  touch  the 
question  under  consideration.  Menk  v.  Hotm  Mut.  Ins.  Co., 
76  Cal.  50,  9  Am.  \St.  Rep.  158,  is  also  cited.  In  that  case, 
under  an  issue  of  misrepresentation,  it  was  held  competent  in 
an  action  on  a  fire  insurance  policy  to  give  evidence  that  the 
application  was  made  out  by  an  agent  of  the  insurance  com- 
pany with  full  knowledge  of  the  condition  of  the  premises,  and 
that  the  plaintifTdid  not  know  what  representation  it  contained. 
Whether  the  agent  was  general  or  special  does  not  appear,  and 
express  averments  were  made  as  to  the  misrepresentation. 
Continental  Ins.  Co.  v.  Pearce,  39  Kan.  396,  7  Am.  St.  Rep. 
557,  is  also  cited  by  respondent,  but  that  case  does  not  hold 
that  the  acts  of  a  special  agent  with  limited  powers  known  to 
the  assured  would  bind  the  company.  It  holds  that  if,  after 
hearing  a  full  and  truthful  statement  of  the  condition  of  the 
property  insured  from  the  owner,  an  agent  ol  the  insurance 
company  fills  the  blanks  in  a  printed  form  of  application  fur- 
nished him  by  the  company  witli  misrepresentations  and  uilso 
statements,  and  the  insured  signs  the  same  without  knowing 
its  contents,  and  without  other  fault  than  that  he  relied  upon 
the  agent  to  write  down  his  statements  correctly,  and  pays  the 
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premium,  obtains  a  policy,  and  sustains  a  loss,  that  the  com- 
pany was  estopped  from  denying  its  liability  under  the  policy. 
In  this  case  the  pleadings  present  no  issue  as  to  misrepresen- 
tation, nor  under  the  facts  disclosed  would  the  questions  in- 
volved be  materially  affected  if  they  did.  Kruger  v.  Western 
F.  &  M.  Ins.  Co.,  72  Cal.  91,  1  Am.  St.  Rep.  42,  is  also  relied 
upon,  but  the  court  in  that  case  found  expressly  that  the  agent 
was  a  general  agent  of  the  company,  and  that  he  had  the  power 
to  waive  the  conditions  of  the  policy.  Continental  Ins.  Co.  v. 
Ruckman,  127  111.  364,  11  Am.  St.  Rep.  121,  is  also  cited  by 
the  respondent;  but  in  that  case  the  agency  was  general,  and 
not  special,  and  the  learned  editor  has  appended  a  note,  in 
which  it  is  stated  that  an  insurance  company  has  j^ower  to 
restrict  the  powers  and  duties  of  its  agents  as  it  may  choose; 
and  when  their  authority  is  expressly  limited  and  restricted 
by  the  policy  which  the  assured  receives,  such  restrictions 
and  limitations  must  be  regarded  as  binding  upon  him;  citing 
Cleaver  v.  Traders'  Ins.  Co.,  65  Mich.  527;  8  Am.  St.  Rep.  908, 
and  note  913. 

But,  in  addition  to  what  has  been  said,  it  is  not  perceived 
when  fraud  or  mistake  or  other  imperfection  in  the  writing  i& 
not  put  in  issue  by  the  pleadings,  on  what  ground  this  evi- 
dence could  be  admitted.  The  statements  relied  upon  were 
contemporaneous  with  the  writing.  In  such  case  they  are 
aaerged  in  the  writing,  and  cannot  be  proven,  unless  under  par- 
ticular circumstances,  which  do  not  appear  here.  This  is  the 
common  law,  and  was  deemed  so  important  by  the  legislature 
that  it  is  enacted  as  a  part  of  the  statute  law  of  this  state: 
Hill's  Code,  sec.  692. 

2.  The  next  error  complained  of  is  the  refusal  of  the  court 
to  allow  plaintiff  to  testify  on  his  cross-examination  by  de- 
fendant's counsel  as  to  how  much  more  furniture  he  had  at 
what  was  known  as  his  middle  ranch  than  at  the  place  that 
was  burned.  This  ruling  was  not  error.  The  facts  sought  to 
be  elicited  are  supposed  to  have  some  bearing  upon  the  ques- 
tion of  the  occupancy  of  the  building  insured,  but  we  think 
otherwise.  They  were  too  remote.  We  think  the  facts  elicited 
show  that  the  plaintiff  had  all  the  necessary  furniture  to  an- 
swer bis  purposes  at  botli  places,  and  whether  he  had  a  little 
more  or  a  little  less  at  one  place  or  the  other  had  no  bearing 
upon  the  question  of  occupancy. 

3.  The  next  error  relied  upon  by  the  appellant  is  the  giv- 
ing of  the  following  instruction  to  the  jury  by  the  court:  "  The 
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court  charges  you  that  if  you  find  from  tlie  eviJence  that  tlie 
plainliflF  made  a  statement  in  writing  to  the  company,  al- 
though such  statement  was  not  verified,  if  the  company  acted 
upon  it,  and  sent  an  adjuster  to  settle  or  adjust  the  loss,  then 
the  company  will  be  deemed  to  have  waived  that  condition  in 
the  policy." 

The  pleadings  present  no  issue  whatever  on  the  subject  of 
waiver  by  the  company  of  this  or  any  condition  in  the  policy. 
The  plaintiff  alleges  that  he  duly  performed  all  the  conditions 
of  said  contract  on  his  part  to  be  performed.  This  he  might 
do  under  section  87,  Hill's  Code,  but  the  same  section  also 
provides  that  if  such  allegation  be  controverted,  the  party 
pleading  shall  be  bound  to  establish  on  the  trial  the  facta 
showing  such  performance.  On  the  trial  in  this  case  the 
plaintiff  made  no  attempt  to  establish  the  facts  showing  per* 
formance,  but  what  he  undertook  to  prove  was,  that  the  de- 
fendant had  waived  the  performance  of  a  particular  condition 
of  the  policy,  and  it  was  on  that  subject  —  an  issue  vital  to- 
the  plaintiff's  case,  and  not  in  the  pleadings  —  that  the  court 
instructed  the  jury.  On  this  branch  of  the  plaintiff's  eager 
the  court  by  this  instruction  made  it  possible  for  the  plaintiff 
to  recover  on  a  question  of  fact  nowhere  alleged  in  the  plead- 
ings: Warren  v.  Bean,  6  Wis.  120.  But  this  question  was  not 
made  in  the  argument,  and  we  will  not  place  our  decision 
upon  it.  We  only  refer  to  it  to  indicate  what  we  conceive  to 
be  the  correct  method  of  pleading  in  such  cases,  and  to  avoid 
misconception. 

There  is  no  doubt  that  the  policy  declared  on  by  the  plain- 
tiff makes  certain  proofs  to  be  furnished  by  the  assured  in 
case  of  loss  conditions  to  be  complied  with  by  him  before  he 
has  any  legal  claim  against  the  company  for  loss,  and  in  such 
case  all  the  conditions  must  be  substantially,  if  not  strictly, 
complied  with,  or  no  recovery  can  be  had:  2  Wood  on  Fire  In- 
surance, sec.  436,  and  authorities  there  cited.  It  is  equally 
as  well  settled  that  the  failure  to  make  such  proof  may  be 
waived  by  the  company:  2  Wood  on  Fire  Insurance,  sec. 
439,  where  the  authorities  are  carefully  collated. 

One  of  the  conditions  of  the  plaintiff's  policy  in  case  of  loss 
or  damage  was,  that  he  was  to  perform  certain  things  in  re- 
spect to  the  damaged  property,  and  then  give  immediate  notice 
and  render  a  particular  account  thereof  in  writing  to  the  com- 
pany, stating  the  time,  origin,  and  circumstances  of  the  fire, 
the  occupancy  of  the  building  insured  or  containing  theproi> 
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erty  insured  at  the  time  of  the  loss;  the  whole  value  of  the 
ownership  of  the  property  insured,  and  all  encumbrances 
thereon;  the  amount  of  the  loss  upon  each  article;  other  in- 
surance, if  any,  giving  a  copy  of  all  policies,  — all  of  which 
shall  be  verified  by  the  affidavit  of  the  assured  and  claimant. 
And  here  is  what  the  plaintiff  says  he  did  after  the  fire,  as 
recited  in  the  bill  of  exceptions:  That  at  the  time  the  fire  0(-- 
curred,  which  was  the  night  between  the  9th  and  10th  of  Jnly, 
he  was  at  the  mountains  to  get  two  loads  of  wood,  to  make 
his  home  there;  that  after  the  house  was  burned,  two  or  three 
days  after,  he  went  to  Mr.  Reeder  to  notify  him.  Mr.  Reeder 
was  not  there,  but  his  brother  was.  The  second  time  he  went 
to  see  Mr.  Reeder  he  was  there,  and  he  showed  witness  a  let- 
ter he  had  received  from  the  company,  and  he  read  it  to  him. 
When  he  went  to  Reeder  he  said  he  would  write  a  statement 
for  witness;  that  witness  wrote  to  the  company  himself,  and 
received  a  letter  from  them;  that  after  this  Reeder  came  out 
to  the  place,  and  also  Mr.  Beeler,  but  that  he  was  in  Walla 
Walla  at  that  time;  that  he  offered  to  make  a  statement  to 
Mr,  Reeder  in  reference  to  this -matter.  On  his  cross-exami- 
nation the  witness  said  that  he  did  not  know  whether  he  wrote 
the  letter  to  the  company  right  away  after  the  fire,  or  not;  that 
he  could  not  state  the  date;  that  he  did  not  know  whether  lie 
wrote  once  or  twice;  that  he  wrote  as  soon  as  Mr.  Reeder  told 
hira  to  do  so;  that  he  told  Mr.  Reeder  that  he  could  not  write 
very  good,  but  Reeder  told  hira  to  do  as  good  as  he  could,  and 
so  he  wrote.  After  being  recalled,  the  plaintiff  testified  that 
he  received  a  letter  from  defendant,  which  he  delivered  to  Mr. 
Tustin.  Mr.  Tustin  was  then  called,  and  testified  that  the 
plaintiff  delivered  a  letter  to  him  with  the  policy;  but  after 
making  diligent  search  in  his  office,  and  at  all  places  where  he 
kept  such  papers,  he  was  unable  to  find  the  same.  The  wit- 
ness was  then  asked  to  state  the  contents  of  said  letter,  and 
without  giving  date,  he  said  that  as  near  as  he  could  remem- 
ber it  read:  — 

"  Mb.  John  Weidebt. 

"  Dear  Sir,  —  We  have  received  your  letter  from  Mr.  Reeder 
as  to  your  loss  by  fire,  and  we  will  send  an  agent  as  quickly 
as  possible  to  value  the  damage." 

They  said  Mr.  Reeder  was  agent.  It  does  not  appear  that 
this  paper  was  signed  by  any  person.  The  witness  further 
testified  that  Beeler  was  named  in  that  letter;  that  he  had 
gone  to  Mr.  Reeder  and  told  him   to   write,  and  afterwards 
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Reeder  told  him  he  had  written.  Mr.  Paul  testified  that  Mr. 
Beeler  came  to  the  place  with  Mr.  Reeder,  and  that  the  plain- 
tiflF  was  away  from  home;  that  they  staid  about  half  an  hour 
and  said  they  wanted  to  see  the  plaintiff  very  bad;  after  din- 
ner they  went  down  toward  the  house  that  was  burned.  Bee- 
ler told  the  witness  that  he  wanted  to  see  Mr.  Weidert;  that 
he  wanted  to  settle  it  up;  that  the  plaintiff  was  expected 
home  from  Walla  Walla  that  evening,  and  they  said  they 
wished  they  could  stay,  but  they  had  to  be  in  Portland  that 
evening  and  could  not  wait;  he  just  said  he  wanted  to  settle 
up  from  that  fire.  The  witness,  on  his  cross-examination,  said 
that  Beeler  told  him  that  he  wanted  to  see  the  plaintiff  about 
the  fire  and  settle  up;  that  he  did  not  say  anything  about  the 
money,  but  only  said  that  he  wanted  to  see  about  the  fire  and 
how  it  was,  and  that  he  wanted  to  settle  up;  that  he  went 
down  to  the  house  that  was  burned,  then  he  asked  where  the 
road  was,  and  that  was  all  he  said.  Mrs.  Weidert  testified 
substantially  to  the  same  facts  as  to  Reeder's  and  Beeler's 
visit.  The  defendant,  having  proven  the  plaintiff's  signature 
to  the  following  letter,  offered  the  same  in  evidence:  — 

"November  2,  1888. 
"To  THE  State  Insurance  Company. 

*^Dear  Sirs, —  I  just  met  with  Mr.  Reeder  on  the  29th  of 
October.  We  have  missed  one  another  before.  Even  when 
Mr.  Reeder  was  at  my  place,  I  was  to  Walla  Walla;  that  is 
twenty-six  miles  from  my  place.  I  did  not  know  that  he 
was  coming  that  day,  or  else  I  would  have  stayed  at  home. 
Mr.  Reeder  wanted  me  to  state  something  to  you  about  my 
business. 

"About  this  place  where  this  house  has  been  burned:  This 
house  I  bought  for  my  special  home,  on  account  of  there  being 
a  good  house  and  good  water  on  it.  I  could  have  insured  it 
for  three  hundred  dollars  more  than  I  insured  it  for,  but  I 
did  not  want  to.  Where  I  lived  before  I  had  to  haul  water. 
I  could  not  move  in  that  house  when  I  bought  it.  It  was 
rented  till  the  1st  of  March.  This  family  moved  out,  and  I 
moved  in  this  house  till  I  was  done  plowing.  I  have  got 
ranches  two  and  three  miles  apart.  Then  I  moved  on  to  the 
next  place  and  camped  there,  to  plow  there.  This  time  the 
man  who  had  the  house  before  came  to  me  and  said:  'Mr. 
Weidert,  can  I  rent  this  house  from  you  till  the  1st  of  July?' 
1  said:  'No;  I  think  I  will  get  done  here  by  the  1st  of  June, 
and  then  I  want  to  move  back  again;  but  if  you  don't  disturb 
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the  furniture,  you  can  move  into  it  till  the  1st  of  Jnnn,  nnd 
then  I  want  to  move  back.'  Accordingly  he  says:  *A11  right;. 
it  accommodates  me  very  much.' 

"I  had  another  place,  two  miles  farther  north,  which  I  had 
hired  to  plow;  but  the  last  week  in  May,  this  man  sent  mer 
word  that  he  could  not  plow  the  ground  for  me,  so  I  had  to- 
finish  this  place,  and  go  there  and  plow  that  myself.  I  had 
to  camp  on  the  bunch-grass  and  cook  on  a  camp  fire, 

"The  Ist  of  June  came,  and  this  man  came  to  me  and  said: 
*Mr.  Weidert,  I  cannot  move  by  the  1st  of  June,  and  I  would 
like  to  get  ten  or  twelve  days  longer.'  I  says:  *A11  right,  Mr, 
McNett;  I  don't  think  I  can  get  back  as  soon  as  I  calculated^ 
on  account  of  this  plowing.'  So  he  moved  on  the  12th  of 
June.  I  did  not  get  done  plowing  on  that  place  till  the  20th 
of  June.  Then  we  went  to  Walla  Walla  and  visited  our 
friends  and  picked  berries,  and  canned  them  at  the  same- 
time,  because  they  don't  haul  well  that  far.  By  that  time 
the  Fourth  of  July  came  on,  and  we  stayed  over  the  Fourth, 
and  we  came  back  the  7th  of  July,  when  we  finished  plowing. 

"  Then  we  went  to  the  mountains  to  haul  a  couple  of  load» 
of  wood  back  home.  It  got  a  little  late  when  we  came  back 
from  the  mountains,  so  we  left  our  wagons  standing  where 
we  stopped,  to  take  them  home  the  next  day.  And  that  day 
our  turn  came  to  have  our  hay  cut,  and  I  had  to  go  and  show 
where  to  cut  it.  I  told  the  hired  man  to  fetch  our  dinner^ 
and  help  cut  some  hay  when  he  came.  He  drove  by  there 
with  a  hack  to  bring  something.  When  he  came  up  to  us  he 
said:  *  We  are  moved  now;  the  house  is  burned  down,'  and  I 
and  the  man  cutting  hay  for  me  dropped  everything  and 
walked  there,  and  we  found  it  burned  down.  So  we  had  t& 
move  down  where  we  were  cutting  hay  at  that  time,  where 
there  was  an  old  sbanty  standing. 

"I  had  to  move  my  family  in  town  this  winter,  to  stay  till 
next  spring.  This  shanty  is  too  cold.  I  was  waiting  on  thi» 
new  railroad  to  bring  some  dry  lumber  up  here.  They  don't 
bring  dry  lumber  this  fall,  and  will  not  till  next  spring,  so  I 
can't  build  till  next  summer.  We  have  got  to  haul  the  lum- 
ber with  wagons  too  far  here. 

"The  8th  of  July  (that  was  Sunday)  we  were  in  the  house 
to  straighten  things  up  in  the  house,  so  that  we  would  not  be 
bothered  when  we  came  from  the  mountains.  We  were  there 
pretty  near  every  Sunday  to  look  after  our  things,  and  make 
our  home  there. 
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"Gentlemen,  that  is  as  near  as  I  can  state  it  to  you.  I 
asked  Mr.  Reeder  if  it  would  make  any  difference  if  I  was 
■out  t6  my  other  places  at  work,  and  he  said,  '  No,  sir.'  We 
ha,ve  never  left  the  house  more  than  a  week  without  going 
back  and  taking  care  of  things  there.  Please  write  me  an 
answer  oa  this  statement  as  soon  as  possible. 

"  Yours  truly,  John  Weidebt. 

**  Vansycle,  Umatilla  County,  Oregon." 

On  the  question  of  waiver  the  policy  declared  on  contains 
this  statement:  "  It  is  expressly  agreed  that  if  any  person  or 
persons  on  behalf  of  the  company  shall  aid  or  attempt  to  aid 
the  claimant  in  making  proofs  of  loss,  so  called,  or  examining 
the  claimant,  or  otherwise  investigating  such  claim,  that  in 
either  of  such  events,  no  conversation,  promise,  agreement,  or 
understanding  of  such  person  with  such  claimant  or  any  one 
else  on  his  or  their  behalf,  or  notice  given  to  or  knowledge  ob- 
tained by  such  person  or  persons,  shall  be  in  any  manner 
binding  on  the  company,  or  regarded  as  a  waiver  or  estoppel 
of  any  condition  of  this  policy  or  the  law  applicable  thereto; 
And  that  no  person  has  any  authority  or  power  to  make  any 
promise  or  agreement  to  pay  any  loss  or  claim  under  this 
policy,  or  to  waive  any  conditions  of  this  policy  or  the  law 
applicable  thereto,  except  the  president  or  secretary  of  this 
company,  and  then  only  when  the  same  and  all  the  detailed 
terms  and  conditions  thereof  are  reduced  to  writing  and  duly 
«igned  by  said  president  or  secretary." 

The  instruction  under  consideration  wholly  ignores  the  ele- 
ment of  time  within  which  proof  of  loss  should  be  made. 
By  the  terms  of  the  policy  it  was  to  be  immediately  after  the 
loss,  which  I  have  no  doubt  required  diligence  on  the  part  of 
the  assured.  But  the  time  could  doubtless  be  waived  as  well 
as  any  other  condition  of  the  policy,  and  the  question  there- 
fore is,  whether  or  not  there  was  any  evidence  of  waiver  which 
authorized  the  court  to  submit  that  question  to  the  jury. 
Just  when  the  plaintifif  wrote  to  the  defendant  does  not  ap- 
pear, nor  does  the  evidence  anywhere  disclose  the  nature  or 
contents  of  the  letter  he  says  he  wrote  some  time  after  the  fire. 
It  might  be  inferred  from  the  contents  of  the  letter  which  he 
says  he  received  from  the  company  that  it  said  something 
about  the  plaintiff's  loss,  but  that  letter  was  not  signed  by 
any  person,  and  it  does  not  appear  whether  it  really  came 
from  the  company  or  not.  More  than  that,  the  letter  which 
the  defendant  received  from  the  plaintiff  of  November  2d, 
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and  which  it  conceded  that  he  wrote,  tends  very  stronglj'-  to 
show  that  the  plaintiff  did  nothing  after  the  fire  by  way  of 
submitting  proof  of  loss  until  he  wrote  this  letter.  The  first 
paragraph  of  that  letter  admits  of  no  other  reasonable  inter- 
pretation. But  taking  all  the  oral  evidence  together  with  the 
letter,  does  it  tend  in  any  manner  to  prove  a  waiver?  A 
waiver  in  this  sense  is  in  the  nature  of  an  estoppel.  The  com- 
pany must,  by  some  act  of  an  agent  having  real  or  apparent 
authority,  have  done  or  said  something  that  induced  the 
plaintiff  to  do  or  forbear  to  do  something  whereby  he  was 
prejudiced.  It  does  not  appear  from  this  evidence  that  the 
company  did  anything  of  that  kind  in  this  case,  nor  does  it 
appear  that  it  acted  upon  any  statement  in  writing  made  by 
the  plaintiff,  or  that  it  sent  an  adjuster  to  settle  or  adjust  the 
loss.  What  relation  Mr.  Beeler  sustained  to  the  company  does 
not  appear.  He  may  have  been  an  authorized  adjuster  of  the 
company,  but  if  he  was,  the  fact  does  not  appear  from  this 
record,  and  until  such  fact  be  shown,  it  is  not  perceived  on 
what  ground  the  company  could  be  bound  by  his  acts.  But 
conceding  that  the  record  shows  that  he  was  such  adjuster, 
the  fact  that  he  went  to  the  place  of  the  fire  some  time  after 
it  occurred,  and  inquired  for  the  plaintiff,  and  said  and  did 
all  the  other  things  which  the  evidence  tends  to  prove,  there 
is  not  enough  shown  to  constitute  a  waiver.  Section  439  of 
2  Wood  on  Fire  Insurance  sums  up  the  result  of  the  cases 
by  saying:  "  But,  generally,  it  will  be  found  that  the  delay 
has  been  induced  by  such  acts  and  conduct  on  the  part  of  the 
insurer  or  his  agents  as  amounts  to  an  estoppel  rather  than  a 
waiver,  and  the  general  doctrine  seems  to  be,  and  that  more 
consistent  with  principle,  that  when  the  failure  to  comply  with 
the  condition  is  due  wholly  to  the  fault  of  the  insured,  the 
policy  is  dead,  and  cannot  be  revived  by  anything  short  of  a 
new  consideration  and  an  express  waiver  on  the  part  of  the 
insurer.  And  in  the  same  section  the  learned  author  citea 
Brink  v.  Hanover  Fire  Ins.  Co.,  70  N.  Y.  593,  decided  by  the 
court  of  appeals  of  the  state  of  New  York,  in  which  case  the 
court  said:  *If  no  proofs  are  served  in  time,  and  the  insurer 
has  done  nothing  to  induce  the  omission,  the  insured  has  lost 
all  rights  under  the  policy,  and  the  insurer  is  not  bound  to 
specify  its  defenses,  nor  does  it  waive  those  not  specified.'  " 

4.  But  however  this  may  be,  there  is  another  view  of  this 
subject  that  is  decisive  against  the  plaintiff  on  this  question. 
An  insurance  contract,  like  every  other  contract,  in  the  absence 
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of  fraud,  illegality,  or  mistake,  must  be  so  construed  that 
every  part  of  it  shall  have  effect  according  to  its  terms.  The 
intention  of  the  parties  must  be  gathered  from  the  contract; 
if  that  be  uncertain,  the  circumstances,  surroundings,  situa- 
tion of  the  9ubject-matter,  and  other  rules  of  construction, 
may  be  resorted  to  for  the  purpose  of  aiding  the  court  in  de- 
termining the  meaning  of  the  contract,  and  the  intention  of 
the  parties  in  making  it.  But  when  the  import  of  the  lan- 
guage of  the  contract  is  so  plain  as  to  leave  no  doubt  whatever 
as  to  what  the  parties  intended,  the  court  has  no  discretion 
tion  but  to  enforce  it.  Section  694,  Hill's  Code,  states  tlie 
rule,  which  is  only  declaratory  of  one  of  the  first  principles  in 
the  laws  applicable  to  the  construction  of  contracts:  "In  the 
construction  of  a  statute  or  instrument,  the  office  of  the  judge 
is  simply  to  ascertain  and  declare  what  is,  in  terms  or  in  sub- 
stance, contained  therein,  not  to  insert  what  has  been  omitted, 
or  to  omit  what  has  been  inserted ;  and  where  there  are  several 
provisions  or  particulars,  such  construction  is,  if  possible,  to 
be  adopted  as  will  give  effect  to  all."  A  party  cannot  protect 
himself  from  the  consequences  of  his  own  fraud  by  contract, 
but  in  the  absence  of  something  of  that  kind,  I  fail  to  see  any 
reason  why  the  terms  of  the  policy  as  to  waiver  should  not  be 
given  full  effect.  This  the  trial  court  did  not  give  or  allow  by 
the  instruction  under  consideration,  and  the  same  was  there- 
fore erroneous. 

5.  At  the  conclusion  of  the  plaintiff's  evidence,  the  defend- 
ant moved  for  a  nonsuit,  because  the  plaintiff  had  failed  to 
prove  a  case  sufficient  to  be  submitted  to  a  jury,  which  was 
overruled,  and  this  is  assigned  for  error.  All  the  evidence  is 
in  the  transcript,  but  the  great  length  of  this  opinion  will  only 
allow  a  very  brief  examination  of  this  question.  The  plaintiff 
encountered  the  same  difficulty  here  that  he  did  in  another 
part  of  his  case.  He  alleged  due  performance  of  the  agree- 
ment on  his  part,  and  then  sought  to  prove  a  contemporaneous 
parol  agreement  as  to  the  occupancy  of  the  premises,  which  we 
have  already  indicated  was  objectionable;  but  on  the  argument 
here  the  plaintiff's  counsel  insists  that  his  evidence  tended  to 
prove  an  occupancy  of  said  premises  from  the  date  of  the 
policy  to  the  fire.  To  test  the  correctness  of  this  claim,  I  have 
carefully  read  all  the  evidence,  and  think  it  fails  to  show  such 
occupancy.  The  plaintiff  testifies  that  he  moved  away  from 
the  place  on  about  the  20th  of  March  or  the  1st  of  April,  he 
did  not  remember  which,  and  that  McNett  moved  in  the  next 
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day  or  day  after  that,  he  did  not  remember  which;  that  Me- 
Nett  lived  there  until  the  15th  or  20th  of  June,  and  that  after 
McNett  moved  away  from  the  house,  he,  or  his  hired  man,  or 
some  member  of  the  family,  was  there  at  the  house  every  day 
to  see  if  things  were  all  right.  He  further  says  he  was  at  the 
house  after  the  20th  of  June,  frequently,  until  the  house  burned; 
that  the  big  members  of  his  family  were  there  often ;  that  he 
was  not  there  when  it  burned,  and  did  not  know  how  the  fire 
occurred.  On  recross-examination,  the  witness  said  he  did 
not  know  whether  Mr.  McNett  was  at  the  house  after  the  12th 
of  June  or  not.  He  further  said  that  some  of  the  family  were 
at  the  house  every  day;  that  they  just  went  down  there  to  see 
that  nothing  was  destroyed.  The  fire  occurred  on  the  night 
after  the  9th  of  July.  Paul  was  also  a  witness,  but  his  evi- 
dence adds  nothing  to  what  the  plaintiflF  said.  Conceding  to 
the  fullest  extent  all  the  facts  that  this  evidence  tends  to 
prove,  is  any  occupancy  of  said  premises  shown  after  McNett 
moved  out?  The  appellant  did  not  make  the  question  as  to 
whether  McNett's  moving  into  the  house  was  a  change  in  the 
tenancy  within  the  meaning  of  the  policy  or  not,  and  so  we 
confine  our  inquiry  simply  to  the  question  of  occupancy  after 
McNett  moved  out. 

In  Keith  v.  Quincy  Mut.  Fire  Ins.  Co.,  10  Allen,  228,  an  in- 
struction to  the  effect  that  it  is  not  sufficient  to  constitute  oc- 
cupancy that  the  tools  remained  in  the  shop,  and  that  the 
plaintiflF 's  son  went  through  the  shop  almost  every  day  to  look 
around  to  see  if  things  were  right,  but  some  practical  use 
must  have  been  made  of  the  building,  and  that  if  it  thus  re- 
mained without  any  practical  use  for  the  space  of  thirty  days, 
it  was,  within  the  meaning  of  the  policy,  an  unoccupied  build- 
ing for  that  time,  and  the  policy  became  void,  was  approved 
by  the  supreme  court  of  that  state.  So  in  Ashworth  v.  Build- 
ers' Mut.  Fire  Ins.  Co.,  112  Mass.  422,  17  Am.  Rep.  117,  it  was 
held  that  a  dwelling-house  and  barn  are  unoccupied  within 
the  meaning  of  an  insurance  policy  which  provides  that 
buildings  unoccupied  shall  not  be  covered  by  the  policy  when 
the  house  is  only  used  by  the  insured  and  his  servants  for  the 
purpose  of  taking  their  meals  there  when  engaged  in  carrying 
on  a  contiguous  farm,  and  the  barn  is  only  used  for  the  pur- 
pose of  storing  hay  and  farming  tools.  So,  also,  in  Corrigan  v 
Connecticut  Fire  Ins.  Co.,  122  Mass.  298,  it  was  held,  in  an  ac- 
tion on  a  policy  which  provided  that  if  the  house  should  *'  re- 
main vacant  or  unoccupied  for  the  space  of  ten  days  without 
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written  notice  to  and  consent  of  the  company,"  it  was  not  er- 
roneous to  instruct  the  jury  that  if  the  house  hnd  not  been 
used  as  a  dwelling-place  by  some  one  within  ten  days  of  the 
loss,  the  policy  would  be  void;  and  that  if  the  former  occu- 
pant had  moved  with  his  family  into  another  house,  where  they 
slept  and  took  their  meals,  the  fact  that  some  of  the  furniture 
remained  in  the  house,  and  the  key  had  not  been  surrendered 
to  the  landlord,  until  within  the  ten  days,  does  not  constitute 
an  occupancy  of  the  premises.  And  in  Herrman  v.  Merchants' 
Ins.  Co.,  81  N.  Y.  184,  it  was  held  that  a  dwelling-house  was 
unoccupied  when  no  one  lives  therein,  but  that  it  was  not  ne- 
cessarily vacant.  And  in  Herrman  v.  Adriatic  Fire  Ins.  Co.,  85 
N.  Y.  162,  it  was  held  that  for  a  dwelling-house  to  be  occupied 
within  the  meaning  of  a  policy  which  contained  a  condition 
declaring  it  void  in  case  the  premises  "  became  vacant  or  un- 
occupied, and  BO  remained  for  more  than  thirty  days,  without 
notice  and  consent  of  this  company  in  writing,"  it  must  be 
used  by  human  beings  as  their  customary  place  of  abode. 
Cool  Y.  Continental  Ins.  Co.,  70  Mo.  610,  35  Am.  Rep.  438,  was 
also  an  action  on  a  policy  which  was  to  become  void  if  the 
premises  should  be  unoccupied.  The  insured  left  the  house 
and  went  elsewhere  to  reside,  taking  only  part  of  her  furniture. 
She  left  a  man  in  possession,  with  instructions  to  sleep  in  the 
house  at  night.  This  man  quit  the  premises,  and  several  days 
afterward  a  fire  occurred,  no  one  being  in  the  house  at  the 
time.  Held,  that  the  house  was  unoccupied,  and  that  the  policy 
was  void.  Other  authorities  hold  the  same  doctrine:  ^tna 
Ins.  Co.  V.  Meyers,  63  Ind.  238;  Dennison  v.  Phoenix  Ins.  Co., 
52  Iowa,  457;  Fitzgerald  v.  Conn.  Fire  Ins.  Co.,  64  Wis.  463. 

Under  the  facts  disclosed  at  the  trial  and  in  the  light  of  the 
authorities  cited,  I  think  the  conclusion  irresistible  that  the 
building  in  question  was  not  occupied  at  the  time  of  the  fire. 
In  such  case,  the  policy,  by  its  terms,  stood  suspended.  For 
the  reason  that  proof  of  loss  was  not  made  as  required  by  the 
policy,  and  because  the  facts  show  that  the  building  was  not 
occupied  at  the  time  of  the  fire,  the  circuit  court  erred  in  re- 
fusing the  defendant's  motion  for  a  nonsuit.  The  judgment 
will  therefore  be  reversed,  and  the  cause  remanded,  with  direc- 
tions to  allow  the  defendant's  motion  for  a  nonsuit. 


IksvBjiNOS  —  CoicaTBUCTlON  o»  THK  PoLiCT.  —  An  insurance  contract  ia 
•a  agreement  by  which  one  party,  for  a  consideration,  agrees  to  pay  money 
«pon  the  destruction  or  injory  of  something  in  which  the  other  party  has  an 
interest:  Rensenhouae  t.  Stek^,  72  Mich.  604;  Quarlu  w.  Clayton,  87  Tenn. 
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308;  L{H  v.  Commonwealth,  118  Pa.  St.  322.  Such  contracts  mnst  be  con- 
strued by  the  same  rules  which  govern  in  the  construction  of  other  contracts; 
Watertown  F.  Inn.  Co.  v.  Cherry,  84  Va.  72;  all  ambiguities  being  resolveil  in 
favor  of  the  assured,  and  against  the  insurer:  Rogers  v.  Insnrcvce  Co.,  121  Ind. 
571;  Phcenix  Ins.  Co.  v.  Spiers,  87  Ky.  286;  Meyer  v.  Queen  Ins.  Co.,  41  La. 
Ann.  1000;  Kratzenstein  v.  Western  Assur.  Co.,  116  N.  Y.  54;  Hnffnvm  v. 
Insurance  Companies,  88  Tenn.  735;  Insurance  Co.  v.  Ayers,  88  Tenn.  728j 
Pefiit  v.  State  Ins.  Co.,  41  Minn.  299;  Philadelphia  Tool  Co.  v.  British  Amer. 
Assur.  Co.,  132  Pa.  St.  236;  19  Am.  St.  Rep.  596,  ajid  note.  Parol  evidence 
is  inadmissible  to  contradict  the  provisions  of  a  policy  of  insurance:  liolin' 
Sony.  Insurance  Co.,  51  Ark.  441;  Walton  v.  Agricultural  Ins.  Co.,  116  N.  Y. 
317. 

Insurance.  —  An  assured  must  be  held  to  have  knowledge  of  the  con- 
dition of  his  contract  of  insurance:  Cleaver  v.  Traders*  Ins.  Co.,  71  Mich. 
414;  15  Am.  St.  Rep.  275.  When  an  insurance  policy  contains  limitations 
upon  the  powers  of  the  agent,  he  has  no  legal  right  to  contract  as  agent  of 
the  company  with  the  assured  so  as  to  change  the  conditions  of  the  policy,  or 
to  dispense  with  the  performance  of  any  essential  requisite  contained  therein, 
and  the  holder  of  the  policy  is  estopped  by  its  acceptance  from  relying  upoa 
any  powers  of  the  agent  in  opposition  to  the  limitations  and  restrictions  con- 
tained in  the  policy:  Cleaver  v.  Traders'  Ins.  Co.,  65  Mich.  527;  8  Am.  St. 
Rep.  908,  and  note.  But  a  clause  in  an  insurance  policy  that  the  company 
will  not  be  bound  by  the  act  of  any  agent,  etc.,  will  not  limit  the  company's 
power  in  the  future  to  act  through  an  agent:  Niagara  Ins.  Co.  v.  Lee,  73  Tex, 
641.  The  assured  is  not  bound  by  any  particular  usage  or  rule  of  the  insurer 
in  respect  to  certain  kinds  of  risks,  where  no  notice  thereof  has  been  gi^  eu 
to  him:  Petti.t  v.  State  Ins.  Co.,  41  Minn.  300.  See  also  Burlington  Ins.  Co.. 
V.  Oihbona,  43  Kan.  15;  19  Am.  St.  Rep.  118,  and  note. 

Insurance  —  Proofs  of  Loss.  — Under  a  policy  whose  provisions  require 
notice  and  proof  of  loss  to  be  given  by  the  assured,  satisfactory  evidence  of  » 
compliance  with  such  provisions  is  an  essential  prerequisite  to  recovery,  unless 
Buch  compliance  has  been  waived  by  the  company:  Central  City  Ins.  Co.  v. 
Gates,  86  Ala.  558;  11  Am.  St.  Rep.  67,  and  note.  Compare  Oould  v» 
Dwelling-house  Ins.  Co.,  134  Pa.  St.  570;  19  Am.  St.  Rep.  717,  and  note. 

Insurance  —  "Vacant  and  UnoccupieI)."  —  For  the  eignification  of  th» 
words  "  vacant  and  unoccupied  "  as  used  in  policies  of  fire  insurance,  see 
Continental  Ins.  Co.  v.  Kyle,  124  Ind.  132;  19  Am.  St.  Rep.  77,  and  note.  A 
policy  becomes  void  when  the  risk  is  materially  increased  by  non-occupancy 
without  consent  of  the  insurer:  Lancy  v.  Home  Ins.  Co.,  82  Me.  492. 
"Occupancy"  implies  the  actual  use  of  the  house  as  a  dwelling-houset 
Bonen'ant  v.  Insurance  Co.,  76  Mich.  654.  The  intent  of  the  parties  to  an 
insurance  policy  in  respect  to  occupancy  must  be  ascertained  from  the  usual 
and  ordinary  use  of  the  premises  for  the  purposes  to  which  they  are  devoted: 
Fritz  V.  Home  Ins.  Co.,  78  Mich.  565;  Haljdn  v.  Phcenix  Ins.  Co,  118  N.  Y. 
166.  The  company  may  waive  such  conditions,  however,  by  granting  per- 
mission to  vacate  the  insured  premises  for  a  specified  length  of  time:  Neuf' 
market  8av.  Bank  v.  Royal  Int.  Co.,  150  Mass.  37fi. 
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Bbekman  v.  Hamlin. 

[19  Orsgon,  88^.] 
JirsoMBNTS  —  Pbksttmption  of  Payment  from  Lapsb  o»  Tims.  — A  }n(!g- 
ment  upon  which  execution  has  not  issued,  and  which  there  has  beeu  no 
attempt  made  to  enforce  for  twenty  years,  is  presumed  to  have  beeu  paid, 
and  such  presumption  cau  be  rebutted  only  by  some  positive  act  of  un 
equivocal  recognition,  like  part  payment,  or  a  written  admission,  or  at 
least  a  clear  and  well-defined  promise  or  admission,  intelligently  made, 
within  the  period  of  twenty  years. 

Frauds  Fitch,  for  the  appellant 

P.  P.  PrimjH.  K.  Hanna,  and  C.  W.  KaJUer,  for  the  re- 
spondents. 

Strahan,  J.  The  judgment  sought  to  be  revived  in  this 
case  was  rendered  on  the  fifth  day  of  February,  1861,  and  the 
record  does  not  show  that  any  execution  was  ever  issued 
thereon.  This  proceeding  was  commenced  on  the  nineteenth 
day  of  March,  1889,  so  that  more  than  twenty-eight  years  in- 
tervened between  the  date  of  the  entry  of  judgment  and  this 
attempt  to  enforce  it.  The  only  question  I  have  thought  it 
necessary  to  consider  is.  What  effect  has  the  lapse  of  time  upon 
the  right  to  enforce  this  judgment,  independent  of  the  statute 
of  limitations?  in  other  words,  What  would  be  the  rights  of  the 
parties  in  this  case  if  no  statute  of  limitations  were  in  force  in 
this  state?  And  this  presents  the  question,  What  effect  has  the 
lapse  of  time,  in  this  state,  upon  the  right  of  a  party  to  have  a 
judgment  renewed  by  the  statutory  proceedings?  Does  the 
common-law  presumption  of  payment  after  twenty  years  arise 
in  such  case?  and  what  is  its  effect?  Section  172,  Wood  on 
Limitations  of  Actions,  says:  "  In  all  those  states  wliere  sealed 
instruments,  or  *  specialties,'  as  they  are  technically  called,  are 
expressly  brought  within  the  statute,  the  statute  begins  to  run 
from  the  time  when  a  cause  of  action  arises  thereon,  and  the 
"bar  is  complete  at  the  expiration  of  the  statutory  period;  while 
in  those  states  in  which  this  class  of  instruments  are  not  pro- 
vided for,  the  common-law  presumption  of  payment  attaches 
from  the  time  when  the  cause  of  action  arises,  and  becomes 
complete  as  a  presumptive  bar  at  the  expiration  of  twenty 
years  from  that  time;  and  the  mere  lapse  of  twenty  years 
without  any  demand,  of  itself,  raises  a  presumption  of  pay- 
ment." And  the  same  author  says,  in  section  30  of  the  same 
work,  that  a  judgment  obtained  in  the  United  States  court,  or 
in  the  court  of  the  state  where  the  remedy  is  sought,  is  within 
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the  provisions  of  the  statute;  that  is,  the  statute  in  relation  to 
specialties,  —  twenty  years.  The  rule  of  presumption,  when 
traced  to  its  foundation,  is  said  to  be  a  rule  of  convenience  and 
policy,  —  the  result  of  the  necessary  regard  to  the  peace  and 
security  of  society.  No  person  ought  to  be  permitted  to  lie  by 
whilst  transactions  can  be  fairly  investigated  and  justly  de- 
termined, until  time  has  involved  them  in  uncertainty  and 
obscurity,  and  ask  for  an  inquiry.  Justice  cannot  be  satis- 
factorily done  when  parties  and  witnesses  are  dead,  vouchers 
lost  or  thrown  away,  and  a  new  generation  has  appeared  on 
the  stage  of  life,  unacquainted  with  the  affairs  of  a  past  age, 
and  often  regardless  of  them.  After  stating  the  inconveniences 
which  necessarily  result  from  a  contrary  rule,  the  court  in  the 
same  case  says:  "  In  a  word,  the  most  solemn  muniments  are 
presumed  to  exist,  in  order  to  support  a  long  possession;  the 
most  solemn  of  human  obligations  lose  their  binding  efficacy 
and  are  presumed  to  be  discharged  after  many  years:  Foulk 
v.  Brown,  2  Watts,  216. 

So  in  Tilgman  v.  Fisher, 9  Watts,  441,  the  court  said:  "  Such 
a  lapse  of  time,  in  the  absence  of  repelling  evidence,  is  suffi- 
cient in  law,  without  more,  to  raise  a  presumption  of  payment 
that  would  be  binding  upon  both  court  and  jury,  so  as  to 
entitle  the  defendant,  under  a  plea  of  payment,  to  a  verdict 
and  judgment  in  his  favor.  But  being  merely  a  presumption 
of  the  defendant's  having  made  payment,  it  may  be  rebutted 
by  proof  of  intervening  circumstances,  such  as  a  demand  of 
payment,  payment  of  part  by  the  obligator,  his  admission 
that  the  debt  is  still  due,  or  his  inability  to  pay  it  in  within 
the  twenty  years." 

And  in  Rhodes  v.  Turner,  21  Ala.  210,  the  principle  under 
consideration  was  directly  applied  to  a  judgment,  the  court 
saying:  "  If  a  final  judgment  had  been  rendered,  according 
to  the  principles  of  the  common  law  it  would  be  presumed  to 
have  been  paid  after  the  expiration  of  twenty  years;  and  if 
the  parties  allowed  this  period  to  elapse  without  taking  any 
steps  to  compel  a  settlement,  we  think  the  presumption  of 
payment  arises,  and  the  executor  or  administrator  should  be 
exempted  from  the  necessity  of  hunting  up  evidence  to  prove 
accounts  and  vouchers  which  ordinarily  enter  into  such  set- 
tlements, and  which,  after  such  a  lapse  of  time,  it  would  per- 
haps in  most  cases  be  impossible  for  him  to  obtain." 

So  in  Simrm  v.  Augsterry,  4  Strob.  Eq.  103,  the  court  ap- 
plied the  same  principle,  after  a  very  careful  examination  of 
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the  subject.  After  adverting  to  the  statute  of  limitations 
as  one  of  the  means  of  giving  repose  to  stale  subjects  of  litiga- 
tion, the  court  remarked:  "We  have  another  system  of  rules, 
founded  upon  what  is  called  the  doctrine  of  legal  presump- 
tions, which  prevail  alike  in  courts  of  law  and  equity,  and 
which  are  eminently  subservient  to  the  quieting  of  titles,  and 
the  prevention  of  litigation  arising  upon  obscure  and  anti- 
quated transactions.  If  these  legal  presumptions  require  a 
longer  period  than  statutory  bars  to  acquire  force  and  effect, 
they  are  more  general  in  their  operation.  They  are  highly 
conducive  to  the  peace  of  society  and  the  happiness  of  fami- 
lies, and  relieve  courts  from  the  necessity  of  adjudicating 
rights  60  obscured  by  time  and  the  accidents  of  life  that  the 

attainment  of  truth  and  justice  is  next  to  impossible 

These  legal  presumptions  by  which  conflicting  claims  and 
titles  are  set  at  rest  I  have  endeavored  to  show  are  natural 
and  necessary.  They  spring  spontaneously  out  of  the  institu- 
tions and  relations  of  property.  As  to  the  precise  time  at 
which  they  arise,  each  independent  community  must  judge 
for  itself.  We  have  adopted  the  law  of  the  mother  country. 
In  South  Carolina,  as  in  England,  by  the  lapse  of  twenty 
years  without  admission,  specialties  and  judgments  are  pre- 
sumed to  be  satisfied  and  trusts  discharged."  And  McArthur 
V.  Carrie's  AdmW,  32  Ala.  75,  70  Am.  Dec.  529,  is  a  very 
carefully  considered  case,  and  to  the  same  effect.  And  this  is 
followed  by  Goodwyn  v.  Baldwin,  59  Ala.  127.  Many  other 
authorities  are  to  the  same  effect:  Ray  v.  Pearce,  84  N.  C.  485; 
Olden,  V.  Hubbard,  34  N.  J.  Eq.  85;  Lyon  v.  Adde,  63  Barb. 
89.  In  this  latter  case  the  court  states  what  we  conceive  to 
be  the  correct  rule,  thus:  "  In  the  case  of  an  obligation  which 
can  be  extinguished  by  an  act  in  pais,  —  such  as  payment,  — 
there  is  an  absolute  presumption  of  payment  after  twenty 
years.  It  is  a  presumption  of  law,  and  can  be  rebutted  only 
by  some  positive  act  of  unequivocal  recognition,  like  part  pay- 
ment, or  a  written  admission,  or  at  least  a  clear  and  well- 
identified  promise  or  admission,  intelligently  made,  within 
the  period  of  twenty  years."  And  in  Olden  v.  Hubbard,  34 
N.  J.  Eq.  85,  it  was  expressly  averred  in  the  bill  that  non- 
payment had  been  made  on  the  mortgage  which  was  sought 
to  be  foreclosed  for  more  than  twenty-three  years,  and  that  the 
principal  and  interest  were  then  due  and  owing;  and  on  de- 
murrer to  the  bill  it  was  held  that  while  the  denjurrer 
admitted  all  material  facts,  these  statements   were  not  ad- 
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mitted,  because  they  were  rather  conclusions  than  averments 
of  facts;  and  it  was  further  held  that  any  existing  facts  which 
would  repel  the  presumption  of  payment  must  be  averred  in 
the  bill. 

In  Cope  V.  Huviphreys,  14  Serg.  &  R.  15,  it  was  held  that 
after  the  lapse  of  twenty  years  a  judgment  is  presumed  to 
have  been  satisfied,  unless  there  be  circumstances  to  account 
for  the  delay.  And  in  the  opinion  of  the  court  in  that  case 
Peake  on  Evidence,  481,  is  cited,  where  it  is  stated  that  twenty 
years  is  presumption  of  payment  of  a  bond,  and  the  same  rule 
applies  to  a  scire  facias  for  execution  on  a  judgment.  And 
Miller  v.  Smith's  ExW,  16  Wend.  425,  is  to  the  same  efifect.  It 
is  not  possible  to  cite  all  the  cases  bearing  on  this  interest- 
ing subject,  but  the  following  may  be  added  as  additional 
illustrations  of  the  principle  involved:  State  of  Tennessee  v. 
Virgin,  36  Ga.  388;  Roe  v.  Doe  ex  dem.,  47  Ga.  540;  Whitney 
V.  French,  25  Vt.  663;  Anderson  v.  Settle,  37  Tenn.  202;  Dia- 
mond v.  Tobias,  12  Pa.  St.  312;  Reynolds  v.  Green,  10  Mich. 
356;  Rowland  v.  Shurtleff,  2  Met.  26;  35  Am.  Dec.  384;  An- 
derson V.  Smith,  3  Met.  (Ky.)  491;  Cheever  v.  Perley,  11  Allen, 
584;  Inches  v.  Leonard,  12  Mass.  379;  Summerville  v.  Holliday, 
1  Watts,  507;  Freeman  on  Judgments,  sec.  464;  1  Greenl.  Ev. 
sec.  39. 

2.  The  foregoing  authorities  hold  with  great  uniformity  that 
the  lapse  of  twenty  years  creates  a  presumption  of  law 
that  specialties,  including  judgments,  have  been  paid,  but  this 
presumption  is  not,  under  all  circumstances,  absolutely  con- 
clusive. It  may  be  disputed  and  overcome;  in  what  manner 
this  may  be  done,  or  what  shall  be  suflScient  to  produce  that 
result,  the  authorities  are  not  agreed. 

Some  of  the  authorities  hold  that  any  evidence  tending  to 
prove  non-payment  may  be  sufficient;  that  the  fact  must  be 
found  by  the  jury,  and  that  any  evidence  ordinarily  compe- 
tent on  the  question  or  payment,  if  it  satisfies  the  jury,  is  all 
that  the  law  requires.  Another  class  of  cases,  and  which  we 
think  have  the  better  reason  to  support  them,  hold  with  Lyon 
V.  Adde,  63  Barb.  89,  that  this  presumption  is  one  of  law,  and 
can  be  rebutted  only  by  some  positive  act  of  unequivocal 
recognition,  like  part  payment  or  a  written  admission,  or  at 
least  a  clear  and  well-identified  verbal  promise  of  admission, 
intelligently  made  within  the  period  of  twenty  years.  So  in 
Cheever  v.  Perley y  11  Allen,  584,  it  was  held  if  parol  evi- 
dence was  relied  upon  to  control  the  presumption,  it  should 
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clearly  show  some  positive  act  of  unequivocal  recognition  of 
the  debt  within  that  time,  that  is,  within  twenty  years.  And 
in  Sumvieriille  v.  Holliday,  1  Watts,  507,  it  is  said  that  it  is 
not  so  much  a  presumption  that  the  money  has  been  paid  or 
a  right  of  way  granted  as  it  is  the  substitution  of  an  artificial 
rule  in  the  place  of  evidence  or  belief,  after  a  delay  which  may 
have  been  destructive  of  the  evidence  on  which  a  belief  might 
be  justly  founded.  So,  also,  in  Whitney  v.  French,  25  Vt.  663, 
Chief  Justice  Redfield,  in  speaking  of  this  presumption,  said: 
*'  It  is  a  presumption  of  law,  and  in  itself  conclusive,  unless 
encountered  by  distinct  proof.  It  is  not  to  be  submitted  to  the 
discretion  of  a  jury,  although  adversely  an  inference  of  fact, 
where  there  is  any  conflicting  evidence.  And  this  presump- 
tion of  the  payment  of  a  mortgage  or  release  of  an  estate  is 
often  made  against  what  is  believed  to  be  the  very  fact,  for  the 
purpose  of  quieting  a  long  adverse  possession,  and  to  prevent 
virtual  fraud,  by  the  setting  up  of  dormant  title  long  since 
supposed  to  have  become  extinct." 

3.  The  pleadings  in  this  case  are  so  framed  that  it  was 
hardly  possible  to  properly  try  the  real  questions  upon  which 
the  rights  of  the  parties  depend.  The  defendant,  instead  of 
directly  pleading  in  his  answer  that  he  had  paid  the  judg- 
ment mentioned  in  the  plaintiff's  pleading,  alleged  evidentiary 
facts,  which,  if  proven,  would  have  tended  very  strongly  to 
establish  the  fact  of  payment.  This  was  bad  pleading  on  the 
part  of  the  defendant;  but  the  objection,  I  think,  ought  to  have 
been  taken  by  motion,  and  not  by  demurrer.  It  related  more 
to  the  form  of  the  pleading  than  it  did  to  the  substance;  but 
there  is  neither  demurrer  nor  motion  in  the  record,  and  we 
cannot  know  just  what  objections  were  urged  against  this 
pleading,  nor  in  what  form,  further  than  is  recited  in  the 
journal  entry,  that  it  was  by  demurrer.  The  defendant  seems 
to  have  acted  at  the  trial  on  the  assumption  that  the  facts  al- 
leged in  his  answer  remained  a  part  of  the  record,  because  he 
offered  proof  on  the  point  originally  alleged,  but  the  same  was 
objected  to  and  excluded.  The  facts  which  the  defendant 
offered  to  prove  at  the  trial  were,  that  for  several  years  after 
the  rendition  of  the  judgment  attempted  to  be  revived  the 
plaintiff  and  the  defendant  had  large  dealings  together  and 
many  settlements  and  business  transactions  together.  This 
was  evidence  to  go  to  the  jury,  which  they  would  have  had 
the  right  to  consider  if  the  pleadings  were  in  such  a  condition 
to  render  it  admissible;  but  of  this  there  is  considerable  un- 
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certainty.  But  I  think  the  plaintiff's  pleading  is  also  insuflS- 
cient,  in  that  it  fails  to  allege  any  facts  or  circumstances  which 
would  excuse  the  long  delay  or  which  tended  to  continue  the- 
defendant's  liability  after  twenty  years.  This  was  expressly 
held  to  be  necessary  in  Olden  v.  Hubbard,  34  N.  J.  Eq.  85. 
Several  other  questions  were  discussed  by  the  appellant'^ 
counsel,  but  their  consideration  is  deferred,  for  the  reason  the 
record  is  not  in  proper  condition  to  present  them. 

The  judgment  will  be  reversed,  and  the  cause  remanded,, 
and  if,  in  view  of  the  opinion  of  this  court,  either  party  shall 
deem  it  necessary  to  amend  his  pleading  and  retry  the  case 
in  the  court  below,  no  doubt  that  court  will  afford  either  or 
both  of  the  parties  an  opportunity  to  do  so.  We  have  pur- 
posely avoided  saying  anything  in  regard  to  the  statute  of 
limitations,  for  the  reason  that  if  that  objection  were  available 
to  the  defendant,  it  was  apparent  on  the  face  of  the  plaintiff '» 
pleading,  and  should  have  been  taken  by  demurrer. 

Let  the  judgment  be  reversed. 

Presumption  of  Patmbnt  from  Lapse  of  Time.  —  This  subject  is  thor- 
oughly and  elaborately  discnssed  in  an  extended  note  to  AUton  t.  Hawldn»y 
18  Am.  St.  Rep.  879-888. 


Andeeson  V.  Hammon. 

[19  Obeoom,  446.] 
Landlord  and  Tenant  —  Cancellation  of  Lease  to  Prevent  Waste, 
—  A  court  of  equity  will  interfere  on  behalf  of  a  landlord  and  prevent 
the  decay  and  eventual  ruin  and  destruction  of  his  orchard,  by  cancel- 
ing a  lease  and  arresting  the  progress  of  waste  resulting  from  the  fail- 
ure and  omission  of  the  tenant  to  perform  his  obligations  under  the  lease. 

Suit  in  equity  for  a  temporary  injunction,  to  cancel  a  lease, 
and  for  damages.  The  court  dismissed  the  suit  for  want  of 
evidence  to  sustain  the  complaint.     Plaintiff  appealed. 

H.  K.  Hanna  and  Francis  Fitchj  for  the  appellant. 

C.  W.  Kahler,  for  the  respondents. 

Lord,  J.  The  plaintiflF  in  his  complaint  alleges  that  at  the 
execution  of  the  lease  sought  to  be  canceled  he  was  the  owner 
of  a  valuable  apple  orchard,  consisting  of  thirty  acres,  and 
also  twenty  acres  or  more  set  with  peach,  plum,  and  apricot 
trees;  that  each  was  in  a  good  and  healthy  condition  when 
taken  possession  of  by  the  defendants;  that,  induced  by  th* 
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representations  of  the  defendants  they  would  cultivate,  prune, 
and  care  for  said  said  orchard  if  a  lease  could  be  obtained  for 
the  same,  the  plaintiff  entered  into  a  written  lease  with  the 
defendants  to  have  said  orchards  for  the  period  of  five  years,  in 
which  they  agreed  to  properly  cultivate  and  prune  the  same 
according  to  the  rules  of  good  horticulture,  plowing  at  least 
one  way  each  year,  eto.,  but  that  by  reason  of  the  neglect  and 
failure  of  the  defendants  to  properly  cultivate  said  orchards, 
they  were  overrun  with  suckers,  water-sprouts,  and  orchard 
pests,  so  that  the  trees  were  and  are  going  rapidly  into  decay 
and  ruin,  to  the  irreparable  injury  of  the  plaintiff. 

The  answer  admits  the  lease,  etc.,  but  denies  specifically 
the  neglect  or  failure  to  comply  with  the  terms  of  the  lease 
and  all  else  material.  The  contention  of  the  defendants  is, 
that  under  the  lease  they  were  not  required  to  do  any  particu- 
lar amount  of  cultivation  or  pruning;  that  they  only  agreed 
to  "  prune  and  cultivate  the  orchards  according  to  the  rules 
of  good  horticulture";  and  that  the  only  indication  of  the 
amount  of  cultivation  is  limited  to  "plowing  at  least  one  way 
each  year,"  and  consequently  were  not  bound  to  grub  out  the 
trees,  to  cut  out  borers,  to  take  proper  measures  to  destroy  the 
woolly  aphis,  or  other  insect  life  detrimental  to  the  healthful 
condition  of  the  trees. 

The  evidence  shows  that  the  plaintiff  and  the  defendant 
W.  P.  Hammon,  previous  to  the  execution  of  the  lease,  had 
several  conversations  in  respect  to  the  cultivation  and  pres- 
ervation of  fruit  and  the  production  of  fruit  thereon,  and  that 
the  defendant  professed,  and  so  represented  himself,  to  be 
versed  by  study  and  experience  in  horticulture;  and  that  the 
plaintiff,  impressed  with  the  value  of  such  knowledge  and  ex- 
perience in  fruit-raising,  and  the  ability  of  the  plaintiff  to 
handle  an>^  care  for  his  orchards  so  as  to  make  them  more 
profitable,  and  to  improve  and  kfeep  such  orchards  in  good 
condition,  and  the  trees  in  the  bjst  state  of  productiveness, 
was  induced  by  the  defendant  to  make  the  lease  for  the  period 
named,  which  he  represented  to  be  necessary  to  effect  such 
objects,  keep  the  trees  renovated  and  in  good  fruit-bearing 
condition,  and  reap  the  advantages  suggested.  It  also  shows 
that  the  defendant  took  the  plaintiff  into  his  orchard  and  ex- 
plained to  him  wherein  he  failed,  how  the  insect  pests  which 
often  injured  and  destroyed  the  trees  could  be  removed  and 
exterminated,  and  how,  according  to  good  horticultural  meth- 
ods, the  health  of  the  trees  could  be  maintained  and  their 
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fruit-bearing  qualities  preserved;  that  after  several  conversa- 
tions of  this  character,  the  defendant  himself  drew  up  the 
lease,  and  it  was  signed  in  view  of  these  facts  and  under 
such  circumstances.  The  evidence  shows  that  suclcors 
growing  around  the  roots  of  fruit-trees  exhaust  the  nourish- 
ment that  should  go  to  the  support  of  the  trees;  that  water- 
sprouts  growing  after  heavy  pruning  produce  a  similar  effect; 
that  the  aphis  infesting  an  orchard,  when  left  to  itself,  even- 
tually injures  or  kills  the  trees,  and  that  the  borer  in  a  peach 
and  apricot  orchard,  if  not  not  removed  with  a  knife,  pro- 
duces a  similer  effect  upon  those  trees.  It  is  clear,  then,  to 
properly  care  for  and  cultivate  an  orchard,  that  it  is  necessary 
that  one  should  look  carefully  after  these  matters,  to  prevent 
the  decay  or  destruction  of  the  trees  and  to  preserve  them  in 
a  healthy,  fruit-bearing  condition,  for,  it  is  conceded,  unless 
suckers  are  removed,  and  these  pests  are  checked  or  exter- 
minated, the  orchard  will  finally  go  into  decay  and  be  irrep- 
arably injured. 

Whose  duty,  then,  was  it,  under  this  lease,  to  attend  to 
these  matters?  It  would  seem  to  me  that  the  language  of  the 
lease  necessarily  included  attention  to  these  matters  without 
their  express  mention.  To  prune  and  cultivate  an  orchard 
according  to  the  best  horticultural  methods  would  require 
the  doing  of  all  those  things  which  are  essential  to  keep  the 
trees  in  a  good  condition  and  preserve  their  fruit-bearing 
qualities,  which  would  include  the  cutting  off  of  suckers  and 
water-sprouts  when  necessary  to  the  health  of  the  trees,  as 
well  as  the  taking  of  proper  steps  to  remove  insect  pests, 
which  sapped  their  lives,  when  the  trees  are  so  infested.  But 
if  there  was  any  doubt  as  to  the  proper  construction  to  be 
given  to  the  lease,  when  what  preceded  and  induced  the  mak- 
ing of  the  lease  is  considered,  such  doubt  must  be  removed 
and  the  duty  of  the  defendants  in  the  premises  made  plain; 
they  must  have  understood  their  obligation  to  include  the  re- 
moval and  destruction  of  all  such  insect  pests  as  were  detri- 
mental to  the  health  of  the  trees.  The  lease  was  obtained 
and  the  possession  of  the  orchard  upon  the  reliance  placed  in 
the  representations  of  the  defendant  W.  P.  Hammon;  and 
under  the  circumstances  the  defendant  must  have  knovvu 
how  the  plaintiff  understood  it,  and  also  that  the  defendant 
W.  P.  Hammon  would  give  his  personal  attention  to  the  cul- 
tivation of  the  orchards,  according  to  the  rules  of  good  horti- 
culture as  understood  and  explained  by  him.     That  he  did 
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not  do  so,  but  left  the  matter  in  other  hands,  and  went  to 
California,  is  not  disputed.  That  by  reason  of  the  neglect 
and  failure  of  the  defendants  to  comply  with  their  agreement, 
and  properly  cultivate  and  care  for  the  orchards,  we  think 
the  evidence  shows  that  suckers  and  water-sprouts  were  al- 
lowed to  grow  and  overrun  the  apple  orchard,  and  that  both 
orchards  were  infested  with  insect  pests,  which  seriously  in- 
jured the  healthful  condition  of  the  trees,  killing  some  and 
causing  others  to  go  into  decay,  and  which,  if  permitted  to 
continue  without  any  efifort  at  abatement  during  the  period 
of  the  lease,  must  result  in  the  ruin  and  destruction  of  these 
orchards  and  irreparable  injury  to  the  plaintiff. 

Under  such  circumstances  it  seems  to  us  a  court  of  equity 
ought  to  interfere  and  prevent  the  decay  and  eventual  ruin 
and  destruction  of  these  orchards  by  canceling  the  lease  and 
arresting  the  progress  of  its  waste  from  the  failures  and  omis- 
sions of  the  defendants. 

We  think,  therefore,  the  court  erred  in  dismissing  the  suit, 
and  that  the  cause  must  be  remanded  to  take  the  account 
prayed  for,  with  directions  to  cancel  the  lease,  and  make  the 
injunction  perpetual,  and  it  is  so  ordered. 

Landlord  aitd  Tbnant  —  Waste.  —  A  landlord  may  enjoin  his  tenant 
from  using  the  leased  premises  in  an  improper  manner,  or  in  a  way  not  ir^  ac- 
cordance  with  the  terms  of  the  lease:  Maddox  v.  White,  4  Md.  72;  59  Am. 
Dec.  67,  and  note  70-72.  Compare  note  to  Oovernor  ▼.  Withers,  60  Am.  Dec. 
101-103.  Where  a  tenant  at  will  commits  .waste,  it  is  a  determination  of  the 
will,  and  an  act  for  which  trespass  quart  dausum  fregit  will  lie  by  the  rever- 
sioner:  Daniels  v.  Pond,  21  Pick.  367;  32  Am.  Dec.  269.  A  lessee  must  use 
the  leased  premises  in  a  proper  manner,  and  not  expose  them  to  min  or  waste: 
Potcellv.  DayUmetc  R.  R.  Co,,  16  Or.  33;  8  Am.  St.  Rep.  251.  A  contingent 
remainderman  may  obtain  an  injunction  to  restrain  waste  by  a  life  tenant: 
University  v.  Tucker,  31  W.  Va.  621.  Taking  clay  from  thesoil  by  the  life 
tenant  to  mannfactare  brick  for  the  market  is  waste:  UmversUy  v.  Tucker, 
31  W.  Va.  621.  So  catting  timber  for  sale  constitntes  waste  on  the  part  of 
the  life  tenant:  Doraeg  r.  Moore,  100  N.  C.  41. 
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Public  Lands  —  Ripakian  Rights  of  Homestead  Settler  thkhkox. — 
The  riparian  rights  of  a  settler  upon  the  public  lands  of  the  United 
States,  with  the  intention  of  claiming  the  land  under  the  homestead 
laws,  attach  from  the  date  of  his  settlement,  provided  he  complies  with 
the  law,  and  obtains  a  patent  for  the  land.  When  such  patent  issues, 
it  relates  back  to  the  settlement,  and  cuts  off  the  right  to  divert  any 
stream  of  water  running  through  such  homestead. 

Execution  Sales  —  Proof  of  Judgment  Rssential.  —  An  execution,  reg- 
ular upon  its  face,  emanating  from  a  court  of  competent  jurisdiction, 
will  protect  an  officer  who  obeys  it;  but  when  a  purchaser  claims  title 
under  an  execution  sale,  he  must  prove  the  judgment  upon  which  the 
execution  issued. 

BbcECUTioNS  —  Levy  and  Salb  after  Expiration  of  Return  Day.  —  A 
sheriff  cannot  hold  an  execution  until  long  after  the  expiration  of  the 
return  day,  and  until  his  term  of  office  has  expired,  and  then  make  a 
valid  levy  and  sale  thereunder.  Such  an  execution  is  functus  officio, 
confers  no  authority  whatever,  and  any  attempted  levy  and  sale  by  vir- 
tue of  it  are  nullities. 

Homestead  in  Public  Lands  —  Exemption  of  Land  and  Irrigating 
Ditches  thereon,  —  A  homestead  in  public  lands,  claimed  and  per- 
fected under  the  United  States  statute,  is  exempt  from  liability  for 
debts  contracted  prior  to  the  issuing  of  the  patent  therefor;  and  neces- 
Bary  ditches,  and  the  water  in  them  flowing  over  such  land,  and  used 
for  irrigation  purposes  as  part  of  the  land  itself,  and  not  severable  there- 
from, are  also  exempt. 

Sheriff's  Deed,  Who  is  Proper  Officer  to  Execute  —  Adverse  Pos- 
session. —  The  sheriff  in  office  at  the  time  that  the  certificate  of  sale 
under  execution  is  produced  and  the  deed  demanded  is  the  proper  officer 
to  execute  the  deed.  In  such  case,  a  claim  of  adverse  possession  can- 
not be  based  npon  a  deed  executed  by  the  officer  wlio  made  the  sale, 
and  whose  term  of  office  had  expired  at  the  time  of  the  execution  of  the 
deed,  especially  when  such  possession  has  not  been  open,  notorious,  ex- 
clusive, and  continuous  for  the  necessary  period  of  time. 

Suit  to  enjoin  defendant  from  disturbing  plaintiflF's  use  to 
certain  water  running  in  irrigation  ditches,  and  quiet  plain- 
tiff's title  thereto.  Judgment  fur  defendant,  and  plaintiff  ap- 
pealed. 

C.  H.  Carey,  for  the  appellant. 

M.  L.  Olmsted  and  J.  F.  Watson,  for  the  respondent. 

Strahan,  J.  A  proper  disposition  of  this  case  requires  that 
we  should  notice  the  sources  of  title  set  up  by  the  respective 
claimants,  and  in  doing  so  it  will  be  most  convenient  to  first 
examine  the  defendant's  title.  In  the  year  1869  the  lands 
through  which  Connor  Creek  flows,  and  which  are  described 
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in  the  defendant's  answer,  were  unsurveyed  and  unoccupied 
public  lands  of  the  United  States.  During  that  year  one 
Christian  Hinckler  settled  upon  the  same  as  a  homestead,  and 
after  the  said  land  had  been  surveyed,  on  the  sixth  day  of 
March,  1883,  he  made  his  regular  application  therefor,  alle- 
ging his  settlement  thereon  in  February  or  March,  1869.  On 
this  application  a  patent  was  duly  issued  by  the  United  States 
to  said  Hinckler,  dated  the  thirteenth  day  of  March,  1885. 
After  Hinckler  had  perfected  his  right  to  said  land  under  the 
homestead  laws  of  the  United  States,  he  died  intestate  in  Ba- 
ker County,  Oregon,  and  John  Geiser  was  duly  appointed  his 
administrator.  Thereafter  such  proceedings  were  had  in  the 
county  court  of  Baker  County,  Oregon,  in  the  administration 
of  said  estate,  that  an  order  was  duly  made  by  said  court,  by 
virtue  of  which  order  the  said  real  estate  was  sold  by  said  ad- 
ministrator to  the  defendant,  Cooke,  for  the  sura  of  $1,550. 
This  sale  was  duly  confirmed  by  said  court,  and  on  the  fifth 
^ay  of  July,  1887,  said  administrator  executed  and  delivered 
to  the  defendant,  Cooke,  a  deed  to  said  premises,  together  with 
all  the  water  rights  and  privileges,  ditches  and  ditch  rights, 
and  all  and  singular  the  improvements,  tenements,  heredita- 
ments, and  appurtenances. 

The  evidence  tends  to  show  that  as  early  as  1872  Hinckler, 
<;ommencing  on  his  homestead,  and  near  the  line,  cut  a  ditch 
extending  nearly  the  entire  length  of  his  claim,  by  means  of 
which  he  diverted  the  waters  of  Connor  Creek  for  the  purposes 
of  irrigating  his  land  for  agricultural  and  horticultural  pur- 
poses, and  that  this  claim  is  bounded  on  one  side  for  almost 
its  entire  length  by  Snake  River,  and  that  Connor  Creek  flows 
almost  directly  across  the  defendant's  land  and  empties  into 
flaid  river  on  said  premises,  so  that  there  are  no  riparian  own- 
ers below  the  defendant  on  said  creek.  In  1874  Hinckler  dug 
another  ditch,  by  which  he  diverted  a  portion  of  the  waters  of 
Connor  Creek,  commencing  a  short  distance  above  his  land, 
by  which  means  he  conveyed  the  water  to  his  land  and  for  a 
long  distance  through  the  same,  and  then,  again  leaving  his 
land,  the  water  was  conveyed  to  a  placer-mining  claim,  where 
the  same  was  used  for  some  time  for  mining.  After  the  mine 
was  worked  out,  the  water  flowing  in  this  ditch  was  also  used 
by  the  said  Hinckler  for  irrigating  his  land.  Hinckler'n 
flitches  are  numbered  respectively  1  and  2.  Ditch  numbered 
S  taps  Connor  Creek  above  No.  2,  and  conveys  water  to  tho 
land  of  Hill,  mentioned  in  the  pleadings.    This  is  an  old  ditch. 
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but  was  dug  after  the  ditches  numbered  1  and  2,  and  was 
repaired  and  used  by  Hill  some  three  or  four  years  ago.  The 
ditch  marked  No.  4  on  the  plat  taps  Connor  Creek  a  long 
distance  above  No.  3,  and  is  known  as  the  Tarter  and  Hufi- 
man  ditch,  and  was  used  for  a  while  to  convey  water  to  a 
placer  mine  in  Douglass  Gulch.  It  was  also  constructed 
after  Hinckler  had  settled  upon  his  homestead  and  had  di- 
verted the  water  from  Connor  Creek  in  both  ditches  numbered 
1  and  2.  Whatever  right,  title,  or  interest  Hinckler  had  in 
the  land  described  at  the  time  of  his  death  passed  to  the  de- 
fendant by  virtue  of  the  deed  made  by  the  administrator  of 
Hinckler.  It  is  therefore  necessary  to  determine  what  rights 
Hinckler  acquired  in  said  land  by  virtue  of  his  homestead 
settlement  and  subsequent  compliance  with  the  act  of  Congress 
granting  homesteads  to  actual  settlers  upon  the  public  lands 
of  the  United  States,  and  the  issuance  to  him  of  a  patent 
therefor  by  the  United  States. 

Under  the  third  section  of  the  act  of  Congress  of  March  14, 
1880,  chapter  89  (21  Stats.  141),  it  is  provided  that  "any 
settler  who  has  settled  or  who  shall  hereafter  settle  on  any  of 
the  public  lands  of  the  United  States,  whether  surveyed  or  un- 
surveyed,  with  the  intention  of  claiming  the  same  under  the 
homestead  laws,  shall  be  allowed  the  same  time  to  file  his 
homestead  application  and  perfect  his  original  entry  in  the 
United  States  land-office  as  is  now  allowed  to  settlers  under 
the  pre-emption  laws  to  put  their  claims  on  record,  and  his 
right  shall  relate  back  to  the  date  of  settlement,  the  same  as 
if  he  settled  under  the  pre-emption  laws." 

In  Larsen  v.  Oregon  R'y  &  N.  Co.,  19  Or.  240,  it  was  held,  in 
effect,  that  a  settlement  made  by  a  homestead  claimant  upon 
the  public  lands  of  the  United  States  and  compliance  with  act 
of  Congress  on  the  subject  segregated  the  same  from  the  pub- 
lic lands  and  cut  off  intervening  claims,  and  such  is  the  rul- 
ing of  the  land  department  of  the  United  States. 

Since  the  announcement  of  the  opinion  in  Larsen  v.  Oregon 
R^y  &  N.  Co.,  19  Or.  240,  this  case  was  argued,  and  our  atten- 
tion has  been  called  to  the  recent  opinion  of  the  supreme 
court  of  the  United  States  in  Steers  v.  Beck,  10  Fed.  Rep.  350. 

The  opinion  of  the  court  in  that  case  is  very  exhaustive, 
and  fully  and  conclusively  settles  the  legal  question  under 
consideration  adversely  to  the  appellant.  In  that  case  the 
identical  question  in  principle  involved  here  was  presented, 
and  it  was  held  that  a  homestead  claimant's  riparian  rights 
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attached  from  the  date  of  his  settlement,  provided  he  complied 
with  the  law  and  obtained  a  patent  for  the  land,  and  that 
when  such  patent  was  issued  it  related  to  the  date  of  settle- 
ment and  cut  off  the  right  to  divert  a  stream  of  water  running 
through  such  homestead.  But  the  plaintiflf  claims  to  have  the 
superior  right  to  this  water,  and  he  seeks  to  prove  title  to  the 
same  in  two  ways:  1.  Through  an  ex-sheriff's  deed,  offered 
in  evidence,  purporting  to  convey  certain  ditches  and  water 
rights  of  Hinckler  to  A.  J.  Lawrence;  and  2.  By  prior  appro- 
priation and  adverse  possession  of  the  water  for  more  than  ten 
years. 

2.  These  claims  will  therefore  be  examined.  The  deed  of 
ex-Sheriflf  Boyd,  of  Baker  County,  is  dated  the  twenty-fourth 
day  of  April,  1877.  The  deed  recites  that  the  execution  upon 
which  the  sale  was  made  was  tested  the  30th  of  May,  1866,  on 
a  judgment  rendered  the  same  day  by  the  circuit  court  of  the 
state  of  Oregon  for  Baker  County  in  favor  of  Louis  Pfieffen- 
berger  &  Co.,  and  against  Christian  Hinckler.  The  date  of 
the  levy  is  not  recited  in  the  deed,  but  it  is  recited  that  the 
sale  was  made  on  the  seventeenth  day  of  September,  1874, 
more  than  eight  years  after  the  date  of  the  execution.  The 
amount  of  judgment  is  not  mentioned,  but  the  deed  recites 
that  the  sum  of  three  hundred  dollars  was  realized  upon  the 
sale,  and  it  is  stated  that  the  sale  was  confirmed  on  the  thir- 
teenth day  of  October,  1875.  After  reciting  the  sale  of  the  two 
ditches  running  through  Hinckler's  homestead,  before  referred 
to  in  this  opinion,  and  numbered  1  and  2,  the  deed  under- 
takes to  convey  the  same  to  A.  J.  Lawrence.  The  respondent 
takes  several  objections  to  this  deed;  one  is,  that  no  judgment 
was  offered  in  evidence,  and  therefore  it  is  not  shown  that  the 
execution  recited  in  the  deed  was  legally  issued.  An  execu- 
tion, regular  upon  its  face,  emanating  from  a  court  of  compe- 
tent jurisdiction,  will  protect  an  officer  who  obeys  it;  but  the 
rule  is  different  when  a  purchaser  claims  under  an  execution 
sale.  In  such  case  it  is  well  settled  that  a  person  seeking  to 
recover  property,  and  basing  his  claim  upon  an  execution  sale, 
must  prove  the  judgment  upon  which  the  writ  issued:  2  Free- 
man on  Executions,  sec.  350;  McRae  v.  Daviiier,  8  Or.  63. 

3.  It  is  next  objected  that  the  execution,  at  the  time  of  the 
sale,  was  dead  in  the  hands  of  the  ex-sheriff;  that  the  official 
life  of  the  sheriff  had  terminated,  and  that  the  writ,  by  lapse 
of  time,  had  ceased  to  be  of  any  validity  for  any  purpose  what- 
ever.    This  objection  must  also  prevail.    By  section  278,  Hill's 
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Code,  an  execution  is  returnable  within  sixty  days  after  its 
receipt  by  the  sheriff  to  the  clerk's  office  from  whence  it  is- 
sued; and  by  section  293,  this  time  may  be  enlarged  thirty 
days,  by  the  consent  of  the  plaintiff  indorsed  upon  the  writ.  In 
this  case  it  does  not  appear  that  the  officer  had  made  a  levy 
under  the  execution  while  it  was  still  in  force.  The  sole  ques- 
tion, therefore,  is,  whether  or  not  a  sheriff  may  hold  an  execu- 
tion until  long  after  the  return  day,  and  until  his  term  of  ofiice 
has  expired,  and  then  make  a  levy  and  sale.  No  authority 
was  cited  upon  the  argument  to  uphold  such  a  proceeding, 
and  I  think  none  can  be  found.  On  the  contrary,  such  a  writ 
is  functus  officio,  and  confers  no  authority  whatever,  and  any 
attempted  levy  and  sale  by  virtue  of  it  are  nullities:  Freeman 
on  Executions,  sees.  58,  106;  Lehr  v.  Rogers,  3  Smedes  &  M. 
468;  Kane  v.  Preston,  24  Miss.  133;  Dale  v.  Metcalf,  9  Pa.  St. 
108;  Cash  v.  Tozer,  1  Watts  &  S.  519. 

4.  Another  difficulty  presents  itself.  The  two  ditches  dug 
by  Hinckler,  and  which  are  claimed  to  have  been  sold  by  vir- 
tue of  this  execution,  were  dug  mainly  through  his  homestead. 
One  was  used  exclusively  to  irrigate  his  land,  and  the  other, 
also,  after  a  small  placer  mine  had  been  worked  out.  Without 
the  use  of  this  water  upon  the  land  it  would  be  of  but  little 
value,  and  could  probably  never  have  been  occupied  as  a 
homestead  or  for  any  agricultural  or  horticultural  purpose. 
I  think,  therefore,  that  we  must  treat  the  ditches,  and  the 
water  in  them  flowing  over  this  homestead,  and  used  for  the 
purpose  of  irrigating  it,  as  a  part  of  the  land  itself,  and  not 
severable  therefrom.  In  such  case,  the  homestead  is  exempt 
from  liability  for  debts  contracted  prior  to  the  issuing  of  the 
patent:  Clark  v.  Bayley,  5  Or.  343. 

5.  Finally,  it  is  objected  that  an  ex-sheriflF  has  no  power,  in 
this  state,  to  make  a  deed  to  property  sold  on  execution.  This 
question  appears  to  have  been  considered  by  this  court  in 
Moore  v.  Willamette  T.  &  L.  Co.,  7  Or.  359,  in  which  the  con- 
clusion was  reached  that  the  sheriff  in  office  at  the  time  the 
certificate  is  produced  and  the  deed  demanded  is  the  proper 
officer  to  make  the  deed,  and  not  the  one  who  made  the  sale, 
and  whose  term  of  office  has  expired.  The  plaintiff  does  not 
use  or  seek  to  use  either  one  of  the  Hinckler  ditches  described 
in  this  ex-sheriff's  deed,  and,  so  far  as  I  can  see,  the  only  ob- 
ject of  its  introduction  was  to  extinguish  Hinckler's  right  to 
the  water  flowing  in  his  ditches,  and  to  transfer  the  title  to 
the  water  as  severed  and  separated  from  the  land  to  the  plain- 
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tiflF  by  mesne  conveyances  from  Lawrence.  In  other  words,  it 
is  claimed  that  by  this  deed  Lawrence  acquired  this  right  to 
the  water,  and  that  he  or  his  successors  in  interest  might  law- 
fully divert  it  into  other  ditches,  and  take  it  for  their  own  use 
and  benefit,  and  that  Hinckler's  right  to  the  water,  whether 
as  riparian  owner  or  first  appropriator,  thus  become  vested  in 
Lawrence  and  his  successors  in  interest.  If  there  were  no 
valid  objection  to  the  deed,  and  the  land  and  water  where  it 
flowed  had  been  subject  to  levy  and  sale,  I  doubt  very  much 
whether  the  results  claimed  by  the  appellant  would  have  fol- 
lowed. What  Lawrence  claimed  to  have  acquired  by  that 
sale  were  the  ditches  across  Hinckler's  land  and  the  water  iu 
them.  I  do  not  see  how  it  gave  them  any  right  to  the  watar 
before  it  entered  the  ditches,  or  conferred  upon  him  the  right 
to  go  higher  up  the  stream,  and  there  dig  ditches  of  his  own 
and  take  the  water  out  at  another  and  different  place.  But  il- 
ls un»eces8ary  to  decide  this  question,  for  the  reasons  already 
indicated. 

6.  The  remaining  question  is,  whether  or  not  the  plaintifl 
and  those  under  whom  he  claims  had  acquired  a  title  to  thia 
wat€r  by  adverse  user  prior  to  the  commencement  of  this  suit. 
Did  the  plaintiff  and  those  under  whom  he  claims  have  such 
open,  exclusive,  notorious,  and  continuous  adverse  use  of  this 
water  as  to  bar  the  rights  of  the  defendant  either  as  riparian 
owner  or  first  appropriator  of  it?  On  this  subject  I  have  care- 
fully read  all  of  the  plaintiff's  evidence  two  or  three  times,  to 
ascertain  the  real  foundation  of  his  claim,  and  it  all  rests  on 
the  ex-sheriff's  deed  to  Lawrence.  One  Davis  claims  to  have 
been  in  possession  of  the  water  in  Hinckler's  ditches  as  Law- 
rence's tenant,  and  he  delivered  possession  to  Tarter  and  Huff- 
man, from  whom  the  plaintiff  seeks  to  deraign  title;  but  the 
possession  was  never  exclusive,  and  it  was  not  continuous. 
Hinckler,  as  long  as  he  lived,  firmly  asserted  his  right  to  this 
water  against  all  claimants,  and  maintained  it  with  so  much 
firmness  that  he  lost  his  life  in  a  difficulty  with  Davis  growing 
out  of  the  disputed  claims  to  the  water  now  in  controversy. 
Giving  full  effect  to  the  evidence  on  each  side,  and  it  appears 
that  for  several  years  no  one  had  the  exclusive  use  of  the 
water;  sometimes  one  was  using  it,  and  then  another,  but  the 
possession  of  none  of  the  claimants  was  continuous  or  of  such 
a  character  as  to  constitute  adverse  possession  against  the 
others.  It  was  intimated  on  the  argument  by  the  appellant's 
«ounsel  that  the  water  in  controversy  ought  equitably  to  be 


842  Caspaby  v.  City  of  Portland.  [Oregon 

divided  between  the  parties;  but  I  am  unable  to  find  in  the 
evidence  anything  whatever  upon  which  a  division  might 
properly  be  made. 

Finding  no  error  in  the  decree  of  ttie  court  below,  it  must 
be  affirmed.  

Public  Lands  —  Rights  ot  Settler  before  Patent  Issues. —Th» 
possessory  rights  of  settlers  upon  public  lands  are  protected  by  state  stat- 
utes, and  when  these  rights  are  infringed,  remedy  must  be  sought  through 
the  provisions  of  such  statutes:  Adkison  v.  Hardwick,  12  Col.  581.  A  settler 
under  the  homestead  law  may  alienate:  Bose  v.  Nevada  etc.  Co.,  73  Cal.  385; 
Stinsonv.  Oeer,  42  Kan.  520;  Hyde  v.  Holland,  18  Or.  331;  mortgage:  Laiij 
V.  Morey,  40  Minn.  396;  12  Am.  St.  Rep.  748,  and  note;  or  dedicate  hi* 
homestead  for  public  purposes,  where  he  has  complied  with  all  the  require- 
ments of  the  law,  even  before  a  patent  has  issued  to  liim:  Rube  v.  Snliiaui, 
23  Neb.  779.  But  see  Nichols  v.  Council,  51  Ark.  26;  14  Am.  St.  Rep.  20; 
Marshall  v.  Cowles,  48  Ark.  362,  in  which  a  different  rule  is  laid  down  in 
Arkansas.  A  homestead  claimant  may  maintain  an  action  of  trespass: 
WhiUaker  v.  Pendola,  78  Cal.  296;  St.  Onge  v.  Day,  11  Col.  368;  or  defeat  an 
action  of  ejectment  brought  upon  the  strength  of  prior  possession:  Ooodioin  v. 
McCabe,  75  Cal.  584;  or  may  attack  a  void  patent  already  issued  for  the  land: 
Foss  V.  Hinkell,  78  Cal.  159;  or  maintain  or  defend  any  action  as  owner: 
Morrison  v.  Coleman,  87  Ala.  655. 

Officers,  Protection  of,  by  Process.  —  Officers  are  protected  by  writs 
regular  upon  the  face  thereof  and  issued  from  courts  of  competent  jurisdic- 
tion: Bice  V.  Miller,  70  Tex.  613;  8  Am.  St.  Rep.  630,  and  note. 

Judicial  Sales. — A  purchaser  at  a  sheriff's  .sale  buys  at  his  own  risk: 
Ooodbar  v.  Daniel,  88  Ala.  583;  16  Am.  St.  Rep.  76;  Frost  v.  Atwood,  73 
Mich.  67;  16  Am.  St.  Rep.  560,  and  note.  He  acquires  no  title  at  a  sale 
under  a  void  judgment:  Horan  v.  Wahrenberger,  9  Tex.  313;  58  Am.  Dec. 
145. 

Sheriff's  Deed — Aa  to  the  Limitation  of  the  Time  in  Which  a 
Shkbiff's  Dkbd  mat  Issu^  see  note  to  Sucker  v.  Dooley,  95  Am.  Dec  620. 
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Pleading  Exhibits.  —  A  schedule  not  recited  in  full  in  a  pleading  can 
only  be  made  part  thereof  by  marking  it  so  that  it  can  be  identified, 
and  reciting  in  the  pleading  that  such  exhibit  is  so  marked  and  mad& 
part  of  it. 

Municipal  Corporations  —  Liability  for  Wrongful  Act  of  Officer.  — 
In  order  to  make  a  municipal  corporation  impliedly  liable,  on  the  maxim 
ot  respondeat  superior,  for  the  wrongful  acts  or  negligence  of  its  officer,  it 
must  be  shown  that  he  was  its  officer,  either  generally  or  as  respects  th» 
particular  wrong  complained  of,  and  not  an  independent  public  officer, 
and  also  that  such  wrong  was  done  by  such  officer  while  in  the  legiti- 
mate exercise  of  some  duty  of  a  corporate  nature  which  devolved  upon 
him  by  law,  or  by  the  direction  or  authority  of  the  corporation. 
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MxnnciPAL  CJorporations  —  Pleading  Officer's  Liabilitt  for  WrongfuIi 
Acts.  — No  general  liability  exists  on  the  part  of  a  municipal  coq»ora- 
tion  for  the  wrongful  acts  of  its  officers  or  servants,  and  if  such  liability 
exists  in  any  case,  it  is  because  of  the  particular  facts  in  the  case,  which 
must  be  specifically  alleged  in  the  complaint. 

Action  to  recover  damages  for  the  conversion  of  personal 
property.  A  demurrer  to  the  complaint  was  sustained,  and 
judgment  rendered  thereon.  Plaintiff  appealed.  The  com- 
plaint was  in  the  following  language,  after  stating  the  title  of 
the  cause:  "Johanna  Caspary  and  J.  Octavia  Caspary,  the 
plaintiffs  in  this  action,  complain  of  the  defendant  herein,  and 
for  cause  of  action  allege  that  the  defendant,  the  city  of 
Portland,  is  a  municipal  corporation  created  by  and  existing 
under  a  law  of  the  state  of  Oregon  entitled  '  An  act  to  incor- 
porate the  city  of  Portland,'  approved  October  24,  1882,  and 
acts  amendatory  thereof ;  that  during  all  the  times  hereinafter 
mentioned  the  plaintiffs  were  and  now  are  the  owners  of  and 
entitled  to  the  possession,  in  their  own  right,  of  all  the  per- 
sonal property  described  in  the  following  schedule  No.  1,  and 
that  the  same  was  of  the  value  stated  therein;  that  at  all  times 
herein  mentioned  the  plaintiffs  were  and  now  are  entitled  to  the 
possession  of  the  personal  property  described  in  the  following 
schedule  No.  2,  as  bailees  for  one  Joseph  Windle,  and  that  it 
was  all  of  the  value  stated  in  said  schedule  No.  2;  that  the  de- 
fendant, the  city  of  Portland,  on  or  about  the  first  day  of  No- 
vember, 1888,  unlawfully  took  and  carried  away  all  of  the 
above  mentioned  and  described  property,  and  unlawfully  con- 
verted and  disposed  of  the  same  to  its  own  use,  to  the  damage 
of  plaintiffs  in  the  sum  of  $2,069.85;  wherefore  plaintiffs  de- 
mand judgment  against  defendant  for  $2,069.85.  and  for  their 
costs  and  disbursements  herein." 

H.  T.  Bingham^  for  the  appellant. 

W.  H.  Adams,  for  the  respondent. 

Strahan,  C.  J.  To  sustain  the  ruling  of  the  court  below, 
counsel  for  the  respondent  has  argued  two  propositions  in 
this  court:  1.  That  the  schedules  mentioned  constitute  no 
part  of  the  complaint,  and  that  therefore  the  complaint  con- 
tains no  description  of  the  property  alleged  to  have  been 
converted,  or  statement  of  value;  and  2.  That  the  defendant 
being  a  municipal  corporation,  and  necessarily  acting  through 
its  officers,  it  ought  to  appear  that,  at  the  time  of  the  alleged 
wrongful  acts,  the  officers  were  engaged  in  the  performance  of 
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some  corporate  act,  or  that  the  officer  doing  the  act  was  not 
an  independent  pubhc  officer. 

These  questions  will  be  examined  in  the  order  stated. 
1.  The  facts  constituting  the  plaintiff's  cause  of  action  must 
be  alleged  in  the  complaint.  The  appellant's  counsel  insists 
that,  taking  the  complaint  and  schedules  referred  to  together, 
they  do  contain  every  allegation  necessary.  We  think  that 
must  depend  on  whether  or  not  the  schedules  constitute  a 
part  of  the  complaint.  The  schedules  contain  various  items 
of  personal  property,  and  opposite  each  item  are  figures  show- 
ing the  value  thereof;  but  they  are  in  no  way  identified  or 
marked  as  exhibits,  nor  is  it  stated  in  the  pleading  that  they 
are  attached  or  made  a  part  of  it.  If  these  schedules  had 
been  marked  so  that  they  could  be  identified  with  certainty, 
and  then  annexed  to  the  complaint  as  a  part  thereof,  and 
these  matters  had  appeared  in  the  complaint,  we  think,  ac- 
cording to  the  constant  practice  in  this  state,  they  would 
constitute  a  part  of  the  pleading,  not  for  the  purpose  of  sup- 
plying necessary  allegations  therein,  but  for  the  purposes  of 
description  and  itemizing  the  values.  It  is  true,  some  of  the 
authorities  cited  by  respondent's  counsel  hold  that  exhibits 
cannot  be  made  a  part  of  the  pleading,  but  for  the  purposes 
above  indicated,  the  practice  in  this  state  has  been  otherwise 
since  the  adoption  of  the  code,  and  we  are  unwilling  to  dis- 
turb it.  But  to  make  an  exhibit  a  part  of  the  record,  it  must 
be  attached  and  identified,  as  in  Morrison  v.  Crawford,  7  Or. 
473.  It  is  true,  in  that  case,  the  exhibits  were  attached  to 
a  bill  of  exceptions,  but  as  much  certainly  ought  to  be  ob- 
served in  the  preparation  of  a  pleading,  and  we  can  perceive 
no  reason  for  a  different  rule.  Counsel  for  appellant  referred 
to  section  83,  Hill's  Code,  but  I  fail  to  see  that  that  sec- 
tion has  any  application  to  the  question  presented  by  this 
record. 

»  2.  Numerous  authorities  are  cited  by  counsel  on  the  other 
question,  but  none  of  them  seem  to  be  identical  with  the  ques- 
tion presented  by  this  record.  The  complaint  alleges  the 
conversion  of  chattels  by  the  defendant.  Now,  it  is  manifest 
that  the  defendant  could  only  do  the  act,  if  at  all,  through 
some  of  its  officers  or  agents.  An  individual  is  liable  to  a 
person  injured  for  any  wrongful  act  causing  injury;  but  a 
municipal  corporation  is  not  liable  for  the  torts  of  its  officers 
or  agents,  except  under  circumstances  and  conditions  not 
necessarily  applicable  to  an  individual.     In  fact,  the  liability 
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of  rocb  corporation  for  the  acto  of  it«  officers  or  serrante  is 
fomewbat  exceptional:  2  Dillon  on  Municipal  Corporations, 
sees.  949  et  seq.  No  general  rale  has  been  fomialated  on  the 
subject,  and  it  is  said  hj  some  of  the  authorities  that  all  tb« 
courts  can  safelj  do  is  to  deterqaine  each  case  as  it  arises. 
Under  the  alles^ations  contained  in  this  complaint,  the  court 
is  unable  to  say  whether  the  maxim  of  retpondeat  tuperior 
applies  to  this  case  or  not  The  pleader  has  not  seen  proper 
to  develop  the  facts  of  bis  case  far  enough  to  enable  the  court 
to  determine  that  question.  The  plaintiflTs  all^ations  as- 
sume it,  without  averring  a  single  fact  upon  which  the 
assumption  could  properly  rest.  The  best  and  latest  au- 
thority on  the  subject  says,  in  substance,  that  if  the  officers 
or  servants  are  elected  of  appointed  by  the  corporation,  in 
obedience  to  the  statute,  to  perform  a  public  service,  not 
peculiarly  local  or  corporate,  but  because  this  mode  of  selec- 
tion has  been  deemed  expedient  by  the  legislature  in  the 
distribution  of  the  powers  of  government,  if  tliey  are  inde- 
pendent of  the  corporation  as  to  the  tenure  of  their  office  and 
the  manner  of  discharging  their  duties,  they  are  not  to  be  re- 
garded as  the  servants  or  agents  of  the  corporation,  for  whose 
acts  or  negligence  it  is  impliedly  liable,  but  as  public  or  state 
officers,  with  such  powers  and  duties  as  the  statute  confers 
upon  them,  and  the  doctrine  of  respondeat  superior  is  not  ap- 
plicable. 

It  will  thus  be  seen  that,  on  general  principles,  it  is  neces- 
sary, in  order  to  make  a  municipal  corporation  impliedly 
liable,  on  the  maxim  of  respondeat  superior,  for  the  wrongful 
acts  or  negligence  of  an  officer,  that  it  be  shown  that  the  offi- 
cer was  its  officer,  either  generally  or  as  respects  the  particular 
wrong  complained  of,  and  not  an  independent  public  officer; 
and  also  that  the  wrong  was  done  by  such  officer  while  in  the 
legitimate  exercise  of  some  duty  of  a  corporate  nature  which 
was  devolved  on  him  by  law  or  by  the  direction  or  authority 
of  the  corporation:  2  Dillon  on  Municipal  Corporations,  sec. 
974.  A  brief  reference  to  some  of  the  cases  will  further  illus- 
trate this  proposition.  In  Morrison  v.  City  of  Lawrence,  98 
Mass.  219,  it  was  held  that  a  city  or  town  could  not  be  -held 
liable  in  damages  for  the  act  of  a  person  unless  it  appeare<l 
that  the  injury  was  inflicted  by  a  servant  or  agent  of  the  city 
or  town  while  engaged  in  the  legitimate  exercise  of  the  ser- 
vice or  business  for  which  he  was  employed.  Bo  in  Mitcfull 
V.  Rockland,  52  Me.  118,  it  was  held  that  neither  the  relation 
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of  master  and  servant,  nor  of  principal  and  agent,  exists  be- 
tween a  town  and  its  healtii  or  police  officers;  nor  was  the 
town  liable  for  their  unlawful  or  negligent  acts.  So  in  Brown 
V.  Inhahs.  of  Vinalhaven,  65  Me.  402,  20  Am.  Rep.  709,  it  was 
held  that  one  who  suffered  damage  by  reason  of  the  neglect  or 
unskillfulness  of  the  selectmen  of  the  town,  or  the  physician 
employed  by  them  in  the  performance  of  the  duties  imposed 
on  town  officers  by  Revised  Statutes,  chapter  14,  in  relation 
to  the  small-pox,  had  no  remedy  against  the  town  therefor. 
And  the  same  principle  is  announced  by  many  other  cases: 
.Cnimbine  v.  Mayor  etc.,  2  McAr.  578;  Anthony  v.  Inhahs.  of 
Adams,  1  Met.  284;  ButtricJc  v.  City  of  Lowell,  1  Allen,  172; 
79  Am.  Dec.  721;  Cushing  v.  Inhahs.  of  Bedford,  125  Mass.  526; 
Pollock  V.  Louisville,  13  Bush,  221;  26  Am.  Rep.  260;  Everson 
V.  Syracuse,  100  N.  Y.  577;  Hilsdorf  v.  St.  Louis,  45  Mo.  94; 
100  Am.  Dec.  352;  City  of  Richmond  v.  Long^s  Adm'r,  17  Gratt. 
375;  94  Am.  Dec.  461;  Ogg  v.  City  of  Lansing,  35  Iowa,  495; 
14  Am.  Rep.  499;  Dargan  v.  Mayor  etc.  of  Mobile,  31  Ala.  469; 
70  Am.  Dec.  505;  Alcorn  v.  Philadelphia,  44  Pa.  St.  348;  Ben- 
nett V.  New  Orleans,  14  La.  Ann.  120;  Stewart  v.  New  Orleans, 
9  La.  Ann.  461;  61  Am.  Dec.  218.  These  are  only  a  few  of  the 
cases  that  might  be  cited  holding  that  a  municipal  corpora- 
tion is  not  liable  for  the  torts  of  its  officers  under  the  various 
conditions  stated.  Whether  they  would  apply  to  the  real  facts 
in  this  case,  we  are  not  permitted  to  know,  for  the  reason  the 
plaintiff's  complaint  does  not  disclose  the  facts  upon  which 
they  seek  a  recovery.  The  foregoing  citations  abundantly 
show  that  there  is  no  general  liability  on  the  part  of  a  muni- 
cipal corporation  for  the  acts  of  its  officers  or  servants,  and 
that  if  such  liability  exist  in  any  instance,  it  is  because  of  the 
particular  facts  of  the  case.  We  think  the  better  rule  of  plead- 
ing in  such  actions  is  to  allege  in  the  complaint  the  facts  upon 
which  the  pleader  relies  for  a  recovery;  in  other  words,  to 
plead  specifically.  In  any  event,  enough  must  be  alleged 
to  show  that  the  city  was  not  acting  in  its  governmental  capa- 
city as  one  of  the  agencies  of  the  state  in  enforcing  the  neces- 
sary health  and  police  regulations  within  its  limits,  and  that 
the  wrong  complained  of  was  done  by  an  officer  of  the  city 
while  in  the  legitimate  exercise  of  some  duty  of  a  corporate 
nature  which  was  devolved  upon  him  by  law  or  by  the  direc- 
tion or  authority  of  the  corporation.  We  do  not  hold  that 
these  elements  would  be  sufficient,  but  they  necessarily  enter 
into  the  question  of  the  city's  liability,  and  must  in  some 
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manner  appear,  before  the  city  is  liable.  This  must  be  so,  on 
principle.  Why  should  the  tax-payers  of  the  city  of  Portland 
be  mulcted  in  damages  wrhen  they  have  done  no  wrong,  and, 
it  may  be,  had  no  agency  in  the  transaction  complained  of 
further  than  to  carry  into  efiFect  some  positive  requirement 
of  the  charter  by  means  of  their  municipal  government? 

We  think  the  court  did  not  err  in  sustaining  the  demurrer, 
and  its  judgment  is  affirmed. 


MuNicJiPAL  Corporations  —  Liability  fob  Wronofci.  Act  of  Officbr 
OR  Servant.  —  A  city  ia  not  liable  for  a  trespass  committed  by  a  company 
working  for  it  under  contract,  where  it  does  not  appear  that  it  expressly  or 
impliedly  authorized  the  wrongful  act:  Tissot  v.  OrecU  S.  T.  <k  T.  Co.,  39  La. 
Ann.  996;  4  Am.  St.  Rep.  248.  Municipal  officers  in  the  performance  of 
their  duties  act  as  public  agents,  not  as  the  agents  of  the  city,  and  do  not 
ordinarily  render  the  city  responsible  for  their  acts:  Bulger  v.  E<len,  82  Me. 
352;  Prather  v.  Lexington,  13  B.  Mon.  559;  56  Am.  Dec.  685;  Rowlind  ▼ 
Oailatin,  75  Mo.  134;  42  Am.  Rep.  395.  Aa  to  the  liability  of  a  municipality 
for  the  nnauthori2sed  acts  of  its  officers,  see  note  to  HiUdorf  v.  SL  Lotus,  100 
Am.  Dea  358-360.  Trespass  will  lie  against  a  city  for  acts  done  in  obedi> 
•DM  to  iti  orders:  AUm  r.  Decatur,  23  IIL  332;  76  Am.  D«o.  692,  and  note. 
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Company. 

[185  Pennstlvamia  State,  50.] 

Nkoliqenok  —  Proximatb  and  Remote  Cadsb. — The  test  by  which  the 
line  is  to  be  drawn  between  proximate  and  remote  cause,  in  reference  to 
liability  for  the  consequences  of  negligence,  is,  whether  or  not  the  facts 
constitute  a  continuous  succession  of  events,  so  linked  together  that  they 
become  a  natural  whole,  or  whether  the  chain  of  events  is  so  broken  that 
they  become  independent,  and  the  final  result  cannot  be  said  to  be  th& 
natural  and  probable  consequence  of  the  negligence.  In  the  first  in- 
stance, liability  attaches;  in  the  latter,  it  does  not. 

Mkoligence  —  Proximate  Cause,  when  Question  for  Jury.  —  Where  ft- 
railroad  company  negligently  sets  a  fire  on  its  right  of  way,  near  the 
property  of  another,  who  makes  unsuccessful  attempts  to  extinguish  it, 
and  a  wind  arising  the  next  day,  the  fire  is  communicated  to  and  destroy* 
his  property,  the  question  as  to  whether  or  not  the  original  act  of  setting 
the  fire  was  the  proximate  cause  of  the  injury,  notwithstanding  the  lapse 
of  time  and  the  wind,  is  for  the  jury,  and  not  for  the  court,  to  determine. 

CJontiiibutort  Neolioencb  —  Sfread  of  Fire.  —  Where  one  has  knowl- 
edge of  the  existence  of  a  fire  on  the  premises  of  another,  which  is  likely 
to  destroy  his  own  property,  he  must  use  reasonable  care  and  diligence 
to  prevent  it  from  spreading  thereto,  and  whether  he  has  done  this  or 
not  is  for  the  jury  to  determine. 

Case  to  recover  for  the  loss  of  lumber  by  fire,  through  the 
alleged  neglect  of  the  defendant  company.  The  plaintiff  was 
engaged  in  lumbering  on  land  adjoining  defendant's  track, 
and  on  the  afternoon  of  May  11,  1880,  between  four  and  five 
o'clock,  one  of  its  trains  passed  over  that  part  of  its  track, 
setting  fire  to  a  rotten  stump  in  the  roadway.  This  fire  was 
started  by  reason  of  defects  in  defendant's  locomotive.     When 
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the  fire  was  discovered,  plaintifiT  sent  his  employee  to  ex- 
tinguish it,  and  the  latter  reported  having  done  so.  The  next 
morning  at  about  ten  o'clock  the  stump  was  found  to  be  still 
on  fire,  and  plaintiff  sent  another  employee  to  extinguisli  it, 
who  went  away  believing  that  he  had  succeeded  in  so  doing. 
At  twelve  o'clock  of  the  same  day,  however,  the  same  fire 
again  burst  forth,  and  a  wind  arising  at  that  time,  plaintiff  was 
unable  to  subdue  the  fire,  and  his  logs  and  lumber  were  con- 
sequently destroyed.  Verdict  and  judgment  for  plaintiff,  and 
defendant  appealed. 

Rodney  A.  Mercwr^  Edward  Overton,  and  John  F.  Sanderson^ 
for  the  appellant 

H.  N.  Williams,  I.  McPherton,  E.  J.  Angle,  and  R.  H.  Wit- 
liams,  for  the  appellee. 

Mitchell,  J.  The  test  by  which  the  line  is  to  be  drawn 
between  proximate  and  remote  cause,  in  reference  to  liability 
for  the  consequences  of  negligence,  has  been  firmly  established 
by  the  three  cases  of  Pennsylvania  R^y  Co.  v.  Kerr,  62  Pa.  St. 
353;  1  Am.  Rep.  431;  Pennsylvania  R'y  Co.  v.  Hope,  80  Pa.  St. 
373;  21  Am.  Rep.  100;  and  Hoag  v.  Lake  Shore  etc.  R.  R.  Co., 
85  Pa.  St.  293;  27  Am.  Rep.  653.  It  is  most  elaborately  ex- 
pressed by  Chief  Justice  Agnew  in  Pennsylvania  R'y  Co.  v. 
Hope,  80  Pa.  St.  373,  21  Am.  Rep.  100,  in  the  following  lan- 
guage: "  The  jury  must  determine,  therefore,  whether  tlie 
facts  constitute  a  continuous  succession  of  events,  so  linked 
together  that  they  become  a  natural  whole,  or  whether  the 
chain  of  events  is  so  broken  that  they  become  independent, 
and  the  final  result  cannot  be  said  to  be  the  natural  and  prob- 
able consequence  of  the  primary  cause,  —  the  negligence  of 
the  defendants";  and  the  rule  is  again  put  somewhat  more 
tersely  by  the  present  chief  justice  in  Hoag  v.  Lake  Shore  etc. 
R.  R.  Co.,  85  Pa.  St.  293,  27  Am.  Rep.  653,  as  follows:  "The 
injury  must  be  the  natural  and  probable  consequence  of  the 
negligence;  such  a  consequence  as  ...  .  might  and  ought  to 
have  been  foreseen  by  the  wrong-doer  as  likely  to  flow  from 
his  act." 

The  three  leading  cases  above  referred  to,  though  frequently 
cited  on  opposite  sides  of  the  same  argument,  are  not  at  all  in 
conflict  in  principle.  The  different  results  which  were  reached 
in  them  depended  not  on  any  difierent  view  of  the  law,  but  of 
the  facts,  and  on  the  application  of  the  familiar  doctrine  that 
where  a  plain  inference  is  to  be  drawn  from  undisputed  facts, 
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the  court  will  decide  it  as  a  matter  of  law.  In  Pennsylvania 
R'y  Co.  V.  Kerr,  62  Pa.  St.  353,  1  Am.  Rep.  431,  the  negligence 
had  been  held  by  the  court  below  to  be  the  proximate  cause 
of  the  plaintiff's  loss.  This  court  held  that  it  was  remote, 
and  did  not  award  a  new  venire,  but  said  that  it  would  do  so 
'f  plaintiff  should  desire  it  upon  grounds  shown.  The  ques- 
tion was  then  new;  and  from  what  was  said  about  the  venire, 
the  court  itself  does  not  seem  to  have  been  entirely  clear  that 
it  should  be  decided  as  matter  of  law.  It  may  be  doubted 
whether,  on  the  same  facts,  the  court  would  not  now  send  it  to 
a  jury.  Certainly  no  subsequent  case  has  assumed  to  decide 
where  the  facts  were  so  near  the  line.  Hoag  v.  Lalce  Shore  etc. 
R.  R.  Co.,  85  Pa.  St.  293,  27  Am.  Rep.  653,  was  a  much  clearer 
case,  and  so  were  Pittsburgh  etc.  R^y  Co.  v.  Taylor,  104  Pa.  St. 
306,  49  Am.  Rep.  580,  West  Mahanoy  Township  v.  Watson,  116 
Pa.  St.  344,  2  Am.  St.  Rep.  604,  South  Side  Pass.  R'y  Co.  v. 
Trich,  117  Pa.  St.  390,  2  Am.  St.  Rep.  672,  and  the  other 
cases  where  the  court  has  pronounced  the  negligence  to  be  re- 
mote as  matter  of  law.  But  whatever  the  result  of  the  views 
taken  of  the  facts  in  these  cases,  the  principles  of  decision  are 
the  same  in  all. 

In  the  present  case,  the  learned  judge  left  the  question  of 
proximate  or  remote  cause  to  the  jury,  in  substantial  conform- 
ity with  the  doctrine  of  Pennsylvania  R'y  Co.  v.  Hope,  80  Pa.  St. 
373;  21  Am.  Rep.  100.  Appellant,  however,  claims  that  the 
succession  of  events  was  so  broken  as  to  bring  the  case  under 
Hoag  v.  Lake  Shore  etc.  R.  R.  Co.,  85  Pa.  St.  293,  27  Am.  Rep. 
653,  and  require  the  judge  to  direct  the  jury  in  its  favor. 
The  break  in  the  chain  of  events  was  merely  a  gap  in  the 
time.  Had  the  fire  extended  from  the  stump  to  plaintiff's 
lumber  without  interval,  on  the  same  afternoon,  this  case 
would  have  been  exactly  parallel  with  Pennsylvania  R'y  Co.  v. 
Hope,  80  Pa.  St.  373;  21  Am.  Rep.  100.  But  the  fact  that  the 
fire  smoldered  awhile  in  the  stump,  and  after  it  was  sup- 
posed to  have  been  extinguished,  broke  out  again  the  next 
day,  while  it  makes  the  conclusion  less  obvious  that  the  dam- 
age was  done  by  the  same  fire,  does  not  interpose  any  new 
cause,  or  enable  the  court  to  say  as  matter  of  law  that  the 
causal  connection  was  broken.  The  sequence  from  the  origi- 
nal fire  to  the  burning  of  plaintiff's  logs  was  interrupted  by 
two  apparent  cessations  of  the  fire,  but  the  jury  have  found 
that  the  cessations  were  only  apparent,  leaving  intervals  of 
time  in  the  visible  progress  of  the  fire,  but  making  no  real 
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break  at  all  in  the  actual  connection.  In  Pennsylvania  K'y 
Co.  V.  Kerr,  62  Pa.  St.  366, 1  Am.  Rep.  431,  it  is  said  by  Thomp- 
son, C.  J.,  that  the  rule  "is  not  to  be  controlled  by  time  or  dis- 
tance, but  by  the  succession  of  events";  and  in  Hoag  v.  Lal-e 
Shore  etc.  R.  R.  Co.,  85  Pa.  St.  293,  27  Am.  Rep.  653,  Trunkey, 
P.  J.,  in  charging  the  jury,  had  quoted  the  foregoing,  and  added: 
**  Whether  the  fire  communicated  to  the  plaintiff's  property 
within  a  few  minutes,  or  after  the  lapse  of  hours,  from  the 
negligent  act,  may  be  immaterial."  It  is  said  in  this  case 
that  the  agents  of  plaintiflf  on  the  ground  did  not  anticipate 
a  farther  spread  of  the  fire  after  the  interval  of  time,  and 
therefore  it  cannot  be  assumed  that  the  defendant  should  have 
anticipated  it.  But  the  agents  of  plaintiff"  did  not  expect  it, 
because  they  thought  the  fire  had  been  put  out,  not  because 
they  did  not  see  the  danger  of  its  spreading  while  it  was 
burning;  and  this  was  the  danger  that  appellant  was  bound 
to  contemplate,  to  wit,  the  natural  and  probable  consequence 
of  the  original  act,  not  the  effect  of  the  supposed  extinguisli- 
ment  subsequently.  The  pauses  in  the  progress  of  the  fire, 
therefore,  and  the  lapse  of  time,  while  matter  for  the  consid- 
eration of  the  jury  in  determining  the  continuity  of  effect,  do 
not  of  themselves  make  such  a  change  as  requires  the  court 
to  say  that  they  break  the  connection. 

But  it  is  argued  that  it  was  not  until  the  next  morning  after 
the  fire  started  in  the  stump,  and  during  the  time  when  it  was 
•apparently  extinguished,  that  the  wind  rose,  and  became  a  new 
cause  of  the  spread  of  the  fire  to  plaintiff''s  lumber.  This, 
however,  was,  like  the  point  already  considered,  dependent  on 
the  circumstances.  In  Pennsylvania  R'y  Co.  v.  Hope,  SO  Pa. 
St.  373,  21  Am.  Rep.  100,  one  of  the  facts  was  a  strong  wind, 
which  carried  the  fire;  and  so,  also,  it  was  in  Pennsylvania  etc. 
Ky  Co.  V.  Lacey,  89  Pa.  St.  458,  and  in  Lehigh  V.  R'y  Co.  v.  Mc- 
Keen,  90  Pa.  St.  129;  35  Am.  Rep.  644;  and  in  this  last  case 
Trunkey,  J.,  says  the  jury  "could  also  determine  whetlier  dry 
weather  and  high  winds  in  the  spring-time  are  extraordinary, 
and  whether,  under  these  conditions,  ....  the  injury  was 
within  the  probable  foresight  of  him  whose  negligence  ran 
through  from'  the  beginning  to  the  end."  No  doubt  a  hurri- 
cane or  a  gale  may  be  such  as  to  be  plainly  out  of  the  usual 
course  of  nature,  and  therefore  to  be  pronounced  by  the  court 
as  the  intervention  of  a  new  cause.  Such  a  wind  would  be 
like  the  flood  in  Morrison  v.  Davis,  20  Pa.  St.  171;  67  Am. 
Dec.  695.     But  the  ordinary  danger  of  wind  helping  a  fire  to 
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spread  is  one  of  the  things  to  be  naturally  antic'pated.  The 
lapse  of  time  before  the  wind  rose,  in  this  case,  was  therefore 
•not  clearly  a  new  cause  to  be  so  pronounced  by  the  court,  but 
.*  circumstance  to  be  considered,  with  the  others,  by  the  jury. 

On  this  branch  of  the  case,  generally,  the  injury  was  not 
more  remote  from  the  alleged  cause  than  in  Pennsylvania  R'y 
Co.  V.  Hope,  80  Pa.  St.  373;  21  Am.  Rep.  100;  Pennsylvania 
etc.  R'y  Co.  v.  Lacey,  89  Pa.  St.  458;  and  Lehigh  V.  R\j  Co.  v. 
McKeen,  90  Pa.  St.  129;  35  Am.  Rep.  644;  and  not  so  much  fo 
ias  in  Fairbanks  v.  Kerr,  70  Pa.  St.  86;  10  Am.  Rep.  664;  and 
Oil  Creek  etc.  Ry  Co.  v.  Keighron,  74  Pa.  St.  316,— in  all  of 
which  the  question  was  held  to  have  been  properly  submitted 
to  the  jury. 

There  remains  only  the  question  of  contributory  negligence, 
and  we  do  not  find  any  evidence  that  would  have  justified 
taking  this  from  the  jury.  If  plaintiff  had  not  known  of  the 
fire  in  the  stump,  he  would  have  had  no  duty  in  regard  to  ity 
'but,  knowing  of  it,  he  was  bound  to  take  all  reasonable  and 
practicable  measures  to  prevent  its  spreading  to  his  lumber. 
He  was  not  an  insurer.  The  measure  of  his  duty  in  this  re- 
gard was  reasonable  care  and  diligence,  and  whether  he  used 
these  was  fairly  and  accurately  submitted  to  the  jury.  That 
they  found  against  the  defendant's  view  was  no  fault  of  their 
instruction  as  to  the  law. 

Judgment  affirmed. 


Negltgbnob  —  Proximate  Causb.  —  As  to  what  constitutes  the  proximate 
cause  of  an  injury  occasioned  through  negligence,  see  West  v.  Ward,  77  Iowa, 
323;  14  Am.  St  Rep.  284,  and  note  286,  287.  Where  it  is  apparent  that  a 
house  would  have  been  destroyed  in  the  storm  which  occurred,  regardless 
of  the  railway  embankment,  by  which  the  depth  of  the  water  was  increased, 
it  may  be  found  that  the  storm  was  the  proximate  cause  of  the  destruction, 
and  not  the  embankment:  llfreyv.  Sabine  etc.  B'yCo.,  76  Tex.  63.  As  to  the 
proximate  and  remote  cause  of  fires  alleged  to  have  been  started  through  the 
agency  of  a  railway  company,  see  Hart  v.  Western  etc.  R.  R.  Co.,  13  Met. 
99;  46  Am.  Rep.  719,  and  note;  Perley  v.  Eastern  R.  R.  Co.,  98  Mass.  414; 
96  Am.  Dec.  645,  and  note;  Flynn  v.  San  Francisco  etc.  R.  R.  Co.,  40  Cal.  14; 
6  Am.  Rep.  595,  and  note  597-600;  Kellogg  v.  Cfiicagoetc.  R-  R.  Co.,  26  Wis. 
223;  7  Am.  Rep.  69,  and  note;  Pennsylvania  R.  R.  Co.  v.  Hope,  80  Pa.  St.  373; 
21  Am.  Rep.  100;  Hoag  v.  Lake  Shore  etc.  R.  R.  Co.,  85  Pa.  St.  293;  27  Am. 
Rep.  653,  and  foot-note. 

Proximate  Caxtsb  is  Ordinarily  a  Question  for  the  Jury  to  De- 
riDE:  Lehigh  V.  R.  R.  Go.  v.  McKeen,  90  Pa.  St.  122;  35  Am.  Rep.  644,  and 
note;  Fent  v.  Toledo  etc.  R'y  Co.,  59  111.  349;  14  Am.  Rep.  13;  Webb  v.  Rome 
etc.  R.  R.  Co.,  49  N.  Y.  420;  10  Am.  Rep.  389;  Toledo  etc  R'y  Co.  ▼.  Pindm-,. 
53  111.  447;  5  Am.  Rep.  67. 
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Railwat  Companies  —  Fibes  —  Contributory  Neoltoence  oi  Plain- 
TIFF.  —  While  the  railway  company  must  keep  comlrastible  materials  away 
from  its  right  of  way:  Rost  v.  Alifsotni  P.  R'y  Co.,  76  Tex.  169;  the  owner  of 
lands  coutignou6  co  a  railway  must  also  use  care  with  respect  to  combustibles 
-upon  his  land;  and  he  cannot  recover  for  injuries  by  lire  thus  arising,  unless 
the  negligence  of  the  company  was  greater  than  his  own:  Ohio  etc.  R.  R.  Co. 
▼.  Shanffelt,  47  111.  497;  95  Am.  Dec.  504.  But  see  Richmond  etc.  R.  R.  Co. 
V.  Medley,  75  Va.  499;  40  Am.  Rep.  734,  and  foot-note.  In  an  action  to  re- 
cover for  injuries  sustained  through  fires  alleged  to  have  been  negligently  set 
upon  a  railway  company's  right  of  way,  and  allowed  to  spread  upon  plaintiff's 
premises,  the  negligence  of  the  defendant  as  well  as  the  contributory  negli- 
gence of  the  plaintiff  are  questions  of  fact  for  the  jury:  Clune  v.  Milwavkee 
^te.R.B.  Co.»  75  Wia.  632. 


Bristob  v.  Taskeb. 

(135  PSMNSYLVANIA   STATB,   110.] 

Trxtst  Dbsds  —  Power  to  Revoke.  — A  trust  deed  containing  no  power  of 
revocation,  executed  by  a  single  woman,  and  not  in  contemplation  of 
marriage,  conveying  her  property  in  trust  to  pay  to  her  the  income  dur- 
ing life,  and  at  her  death,  in  trust  for  her  appointees,  or  in  default  of 
appointment,  in  trust  for  her  heirs,  creates  a  passive  trust,  which  the 
grantor  may  revoke  at  any  time,  and  call  for  a  reconveyance,  especially 
when  it  appears  that  there  was  no  intention  to  make  an  irrevocable  gift, 
and  that  the  deed  was  executed  without  the  advice  of  counsel,  and  upon 
the  assurance  by  the  contingent  beneficiaries  that  it  could  be  revoked, 
and  that  the  only  purpose  of  its  execution  has  been  accomplished. 

Bill  praying  for  the  revocation  and  cancellation  of  a  deed 
of  trust  executed  under  a  mistake  of  fact.  Judgment  denying 
relief  and  dismissing  the  bill.     Plaintiff  appealed. 

M.  A.  De  Long  Van  Horn,  for  the  appellant. 

W.  Henry  Sutton  for  the  appellee. 

Green,  J.  The  bill  in  this  case  is  filed  by  the  cestui  que 
trust  against  her  trustee,  and  also  against  the  guardian  of  her 
children.  The  trustee  filed  an  answer  admitting  all  the  facta 
Bet  forth  in  the  bill,  and  the  guardian,  a  corporation,  stating 
that  it  had  no  knowledge  of  the  facts,  said  that  it  had  in- 
quired as  to  their  truth,  and  from  information  received  knew 
of  no  reason  for  doubting  their  truth.  The  more  correct  prac- 
tice would  have  been  to  refer  the  case  to  a  master,  and  have 
him  to  take  testimony  and  make  a  report  upon  the  facts  al- 
leged in  the  bill.  Then  any  decree  which  the  court  might 
have  made  would  have  been  founded  upon  facts  established 
by  proof,  and  not  upon  the  mere  allegations  of  the  bill  ad- 
mitted by  the  answer.     A  case  might  easily  arise  upon  the 
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latter  mode  of  proceeding  which  could  not  command  the  con- 
fidence of  a  court,  and  which,  if  permitted  to  prevail,  might 
work  great  injustice  to  persons  ultimately  interested.  It  is 
not  necessary,  however,  for  us  to  hesitate  in  proceeding  upon 
the  facts  set  out  in  the  bill,  and  admitted  in  the  answer,  since 
it  does  not  appear  that  any  persons  are  interested  in  the  trust 
except  the  cestui  que  trust  and  her  trustee. 

By  the  terms  of  the  deed  the  grantor's  property  was  all  con- 
veyed by  the  cestui  que  trust  to  the  trustee  in  trust  to  receive^ 
the  rents,  issues,  and  profits  of  the  real  estate,  and  the  interest,, 
income,  and  dividend  of  the  personal  estate,  and  pay  it  all  over 
to  the  grantor  as  received,  or  to  let  her  receive  it  directly,  dur- 
ing the  whole  term  of  her  life,  and  after  her  death,  in  trust  for 
the  use  of  such  persons  as  she  might  appoint,  and  on  failure 
of  appointment,  in  trust  for  her  right  heirs.  In  such  a  case  as 
this  we  have  several  times  decided  that  the  trust  is  a  mere 
passive  trust,  which  can  be  terminated  at  any  time  at  the  mere 
will  of  the  cestui  que  trust,  who  may  demand  a  reconveyance 
of  the  whole  estate  from  the  trustee.  The  reason  that  she 
has  such  control  over  the  trust  is,  that  she  alone  has  any  inter- 
est in  the  trust  property,  being  entitled  to  the  whole  income 
of  the  estate  during  her  life,  with  a  power  of  absolute  disposal 
of  the  corpus  of  the  estate,  by  way  of  appointment,  to  any  per- 
sons she  may  please,  and  on  failure  of  any  appointment,  the 
estate  to  go  to  her  heirs.  This  gives  to  the  cestui  que  trust 
really  a  fee-simple  estate,  and  we  so  held  in  the  cases  of  Dodson 
V.  Ball,  60  Pa.  St.  492;  100  Am.  Dec.  586;  YarnalVs  Appeal, 
70  Pa.  St.  335,  and  in  other  cases  there  cited.  It  may  be 
added  that  in  the  present  case  the  cestui  que  trust  had  the 
power  under  the  deed  to  direct  the  absolute  sale  and  disposal 
of  the  whole  trust  property  during  her  life,  and  the  reinvest- 
ment of  all  the  proceeds  in  such  manner  as  she  pleased.  If 
the  question  were  directly  before  us,  it  can  scarcely  be  doubted 
that,  under  the  authorities  cited  and  the  manifest  principles 
applicable  to  the  subject,  we  would  hold  the  estate  of  the  ces- 
tui que  trust  to  be  an  absolute  fee-simple  estate,  which  would 
enable  her  to  terminate  the  trust  at  any  time  she  might  so- 
elect. 

There  are,  however,  ample  reasons  found  in  the  facts  set 
out  in  the  bill,  and  admitted  in  the  answer,  for  granting  th^ 
relief  prayed  for.  The  bill  explicitly  states  that  at  the  time 
of  the  execution  of  the  deed  of  trust  the  plaintiff  was  a  sin- 
gle woman,  without  any  contemplation  of  marriage,  and  had 
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no  motive  or  reason  for  making  a  trust  which  would  deprive 
her  of  an  absolute  ownership  of  her  property.  She  also  al- 
leges that  she  was  induced  to  make  the  deed  by  her  mother 
and  grandfather,  in  order  to  induce  her  sister,  who  was  married 
to  a  spendthrift  husband,  to  execute  a  similar  deed  of  trust 
for  her  property;  and  further,  that  she  was  informed  by  her 
mother  and  grandfather  at  the  time  that  as  she  was  a  single 
woman  not  contemplating  marriage,  her  case  was  different 
from  that  of  her  sister,  and  that  she  could  at  any  time  there- 
after, if  dissatisfied  with  the  trust,  revoke  the  same;  that  sho 
afterwards,  and  at  the  request  of  her  grandfather  and  mother, 
called  upon  the  gentleman  who  was  the  counsel  for  them,  and 
informed  him  of  her  desire  and  its  purpose,  and  that  the 
counsel  thereupon  prepared  three  deeds  of  trust,  one  for  her 
mother,  one  for  her  sister,  and  the  other  for  herself,  all  of 
which  were  duly  executed,  and  in  all  of  them  there  was  no 
power  of  revocation;  that  the  counsel  supposed  that  the  deed 
for  the  plaintiff  was  to  be  prepared  like  the  others,  without  a 
power  of  revocation,  and  acting  upon  this  mistake  he  prepared 
her  deed  in  the  same  manner  as  the  others,  and  did  not  infornj 
her  that  it  did  not  contain  a  power  of  revocation,  nor  even  as 
to  what  were  the  contents  of  the  deed  of  trust  signed  by  her. 
She  further  states  that  she  executed  the  deed  of  trust  prepared 
for  her,  believing  that  she  had  power  to  revoke  or  change  tho 
same  at  any  future  time  she  might  desire  to  do  so,  and  re- 
mained of  that  belief  until  about  two  years  before  the  bill  was 
filed,  when  she  was  informed  that  there  was  no  power  of  revo- 
cation in  the  deed  by  an  attorney  to  whom  she  applied  to 
have  the  trust  set  aside.  She  also  says  that  she  was  not 
advised,  and  did  not  know,  that  if  she  married  and  boro 
children  she  could  use  no  part  of  the  principal  of  her  estate. 
It  is  also  the  fact  that  the  deed  of  trust  was  made  to  her  onn 
grandfather. 

The  facts  of  this  case  are  much  stronger  in  favor  of  tho 
relief  sought  than  in  the  cases  heretofore  considered  by  thia 
court.  The  motive  of  the  conveyance  was  entirely  foreign  to 
any  purpose  or  desire  to  strip  the  plaintiff  of  the  control  of 
her  property.  It  was  entirely  for  the  sake  of  a  sister  who, 
being  married  to  a  spendthrift,  had  an  urgent  reason  for  pro- 
tection by  an  irrevocable  deed  of  trust,  but  whose  action  it 
was  represented  to  the  plaintiff  would  be  promoted  by  a  sim- 
ilar deed  on  her  part.  Then,  too,  it  was  her  mother  and  lier 
grandfather  who  asked  and  urged  her  to  make  the  deed.     To 
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an  appeal  coming  from  such  a  source  she  would  be  peculiarly- 
sensitive,  and  very  properly  so.  To  every  statement  made  by 
them  to  her  she  naturally  gave  the  most  implicit  confidence, 
as  she  was  justified  in  doing.  When  they  told  her  she  could 
at  any  time  revoke  the  deed,  she  had  a  right  to  believe  them, 
and  to  act  upon  the  faith  of  their  statement.  It  was  a  mis- 
take for  them  to  tell  her  this,  but  it  was  an  innocent  mistake 
on  their  part.  It  not  only  misinformed  her,  but  would  oper- 
ate to  prevent  her  from  employing  independent  counsel  for 
herself,  and  would  naturally  lead  her  to  resort  to  their  counsel 
for  the  preparation  of  the  necessary  deed.  And  here,  again, 
she  became  the  victim  of  another  innocent  but  injurious  mis- 
take. The  counsel  employed,  knowing  the  object  of  the  whole 
transaction  to  be  the  protection  of  the  married  sister,  naturally 
supposed  that  the  three  deeds  were  to  be  alike,  and  that  there 
was  no  necessity  of  his  informing  the  plaintiff  either  that 
there  was  no  power  of  revocation  in  the  deed  intended  for  her 
or  that  without  such  a  power  the  deed  would  be  irrevocable. 
She  executed  the  deed  under  the  influence  of  all  these  mis- 
takes, and  hence  presents  a  strong  and  well-recognized  case 
for  the  intervention  of  equity.  Moreover,  the  entire  object 
and  purpose  of  the  execution  of  the  deed  by  her  were  fully 
accomplished  at  once,  and  they  have  no  further  existence. 
The  married  sister  and  her  husband  did  execute  an  irrevoca- 
ble deed  of  the  sister's  property,  and  all  reason  for  continuing 
the  trust  as  to  the  property  of  this  plaintiff  ceased  forthwith. 
All  of  the  considerations  which  we  have  thus  indicated  are 
potential  in  equity  in  securing  the  relief  now  invoked. 

The  subject  of  granting  such  relief  is  not  at  all  new,  either 
in  England  or  in  this  commonwealth.  This  court  has  admin- 
istered such  relief  in  several  cases,  and  after  the  most  mature 
deliberation.  In  RusselVs  Appeal,  75  Pa.  St.  269,  which  is  a 
noted  and  a  leading  case,  the  whole  subject  was  so  exhaust- 
ively discussed  by  the  learned  master  in  the  court  below,  and 
by  this  court,  that  it  is  no  longer  necessary  to  review  the  au- 
thorities or  investigate  the  doctrine.  It  is  the  accepted  and 
well-settled  law  in  this  commonwealth,  illustrated  and  en- 
forced in  a  number  of  important  causes.  We  there  held  that 
the  absence  of  a  power  of  revocation  in  such  a  deed  is  a  cir- 
cumstance to  be  taken  into  account,  and  entitled  to  more  or 
less  weight,  according  to  the  other  circumstances  of  the  case, 
in  granting  the  relief  sought.  Mr.  Chief  Justice  Agnew,  in 
delivering  the  opinion  of  the  court,  said:  "It  may  be  ad- 
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mitf^d,  also,  that  the  mere  omission  of  counsel  to  advise  tlio 
insertion  of  a  power  to  revoke  will  not  alone  be  a  ground  in 
€quity  to  set  aside  a  voluntary  conveyance.  Cut  the  absence 
of  such  a  power,  and  the  failure  of  counsel  to  advise  upon  it, 
are  circumstances  of  weight,  when  joined  to  other  circum- 
etances,  tending  to  show  that  the  act  was  not  done  with  a 
deliberate  will.  Therefore,  when  the  facts  show  that  the  in- 
strument was  executed  without  advice  or  reflection,  and  with- 
out an  intention  to  bind  the  party  after  the  reasons  and 
motives  for  executing  it  have  passed  away  and  the  party  is 
again  sui  juris,  a  court  of  equity  will  and  ought  to  relieve,  as 
against  mere  volunteers  claiming  without  consideration  or  a 

reasonable  motive  for  continuing  the  donor's  disability 

The  cases  cited  by  the  master  show  very  distinctly  that  the 
actual  intent  of  the  donor  is  necessary,  and  in  the  absence 
of  a  certain  intent  to  make  the  gift  irrevocable,  the  omission 
of  a  power  to  revoke  is  prima  facie  evidence  of  a  mistake, 
and  casts  the  burden  of  supporting  the  settlement  upon  him 
who,  without  consideration  or  a  motive  to  benefit  him  or  pro- 
tect the  donor,  claims  a  mere  gratuity  against  one  who  is  sui 
juris  and  capable  of  taking  care  of  his  own  estate.  The  mis- 
take is  not  one  simply  of  law.  That  would  be  so  if  the  settlor, 
in  full  view  of  all  the  clauses  and  provisions  in  the  deed, 
would  interpret  them  for  himself  as  being  in  law  adequate  to 
confer  a  power  of  revocation  upon  him,  when  in  truth  the  law 
would  not  80  expound  the  instrument.  But  in  a  case  such  as 
this  the  mistake  is  one  of  fact,  so  mixed  with  the  legal  effect 
of  the  writing  that  equity  will  use  the  mistake  of  fact  as 
means  of  relief." 

In  Miskey's  Appeal,  107  Pa.  St.  611,  we  applied  this  doc- 
trine in  a  different  state  of  circumstances,  and  set  aside  a 
voluntary  deed,  partly  because  of  the  absence  of  a  power  of 
revocation  and  of  the  absence  of  proof  of  a  distinct  intention 
to  make  the  gift  irrevocable.  The  exertion  of  parental  in- 
fluence, and  the  fact  that  the  grantor  had  no  independent 
counsel,  were  circumstances  which  we  regarded  as  of  weight 
in  determining  to  set  aside  the  deed.  In  Rick's  Appeal,  105 
Pa.  St.  528,  we  set  aside  a  voluntary  deed  because  of  the  ab- 
cence  of  a  power  of  revocation,  because  it  appeared  that  the 
grantor  had  no  intention  to  deprive  herself  of  all  control  of 
her  property,  because  she  had  been  misled  by  her  brother  on 
the  subject  of  revocation,  and  because  the  deed  was  improvi- 
dent.    The  present  chief  justice  said,  in  the  opinion:   "  If 
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Mrs.  Peiffer  signed  the  deed  under  the  representntion  that  it 
could  be  revoked,  then  a  fraud  was  practiced  upon  her;  if 
under  the  advice  that  she  could  not  insert  a  power  of  revoca- 
tion, she  was  wrongly  advised;  she  acted  under  a  mistakt? 
partly  of  law  and  partly  of  fact;  she  was  misled  by  those 
whose  duty  it  was  to  inform  her,  and  upon  whom  she  had  a 
right  to  rely  with  confidence There  is  a  line  of  Eng- 
lish cases  which  hold  that  in  the  absence  of  any  motive  for 
an  irrevocable  gift,  it  is  unreasonable  that  a  voluntary  con- 
veyance should  be  without  a  power  of  revocation  [citing  sev- 
eral cases].  In  the  last  case  {Hall  v.  Hall,  L.  R.  8  Ch.  430) 
the  rule  was  laid  down  as  follows:  'The  absence  of  a  power 
of  revocation  in  a  voluntary  deed,  not  impeached  by  any  un- 
due influence,  is,  of  course,  material,  where  it  appears  that  the 
settlor  did  not  intend  to  make  an  irrevocable  settlement,  or 
where  the  settlement  is  of  such  a  nature  or  was  made  under 
such  circumstances  as  to  be  unreasonable  and  improvident,, 
unless  guarded  by  a  power  of  revocation.'  " 

Further  discussion  seems  quite  unnecessary.  Other  in- 
stances in  which  we  have  administered  this  kind  of  relief  will 
be  found  in  the  opinions  in  the  cases  we  have  cited.  We  think 
the  relief  prayed  for  here  should  be  granted,  because  there  was 
no  intention  to  make  an  irrevocable  gift;  because  the  whole 
purpose  of  the  deed  was  accomplished  when  the  plaintiff's 
married  sister  executed  the  deed  for  her  property,  —  after  that 
there  was  no  motive  or  reason  for  continuing  the  present  deed; 
because  the  deed  contained  no  power  of  revocation;  because 
the  plaintiff  was  misled  by  her  mother  and  grandfather  telling 
her  she  could  at  any  time  revoke  the  deed;  because  she  had 
no  independent  advise;  because  counsel  who  prepared  the 
deed  did  not  inform  her  of  the  necessity  of  a  power  of  revoca- 
tion, and  of  the  effect  of  its  absence;  and  because  the  deed  is 
improvident  and  unreasonable,  and  was  not  made  in  contem- 
plation of  marriage. 

The  decree  of  the  court  below  is  reversed,  at  the  cost  ?)f  the 
appellee;  the  bill  of  the  plaintiff  is  reinstated,  and  the  record 
is  remitted,  with  instructions  to  the  court  below  to  enter  a 
decree  granting  the  relief  prayed  for,  in  accordance  with  this 
opinion.  

Deed  op  Trust.  —  Power  to  Revokb,  —  It  is  well  settled  by  a  uniform 
line  of  authority  that  a  voluntary  settlement  by  deed  of  trust,  completely 
executed,  with  no  power  of  revocation  reserved  in  the  deed,  cannot  be  revoked 
or  set  aside,  except  on  proof  of  mental  incapacity,  mistake,  fraud,  or  undua 
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inflnence:  Sargent  r.  Baldwin,  60  Vt.  17;  Sourerhye  v.  Arden,  1  Johns.  Ch. 
C40;  Bunn  v.  Winthrop,  1  Johns.  Ch.  329;  Cobh  v.  Knight,  74  Me.  258;  Wal- 
lace  V.  BtrdelU  97  N.  Y.  13;  Viney  v.  AbboU,  109  Mass.  30J.  In  Sargent  v, 
Baldwin,  60  Vt  17,  the  owner  of  real  estate  conveyetl  if  to  one  whd  executed 
a  mortgage  back,  conditioned  for  the  maintenance  of  the  mortgagee  and  his 
wife,  and  for  the  payment  of  one  thousand  dollars,  within  a  reasonable  time 
after  their  death,  to  each  of  their  three  children  if  they  survived  their  parents, 
and  if  they  did  not,  then  to  the  heirs  of  the  deceased  child,  and  after  the 
death  of  one  of  the  children,  the  mortgagor  and  mortgagee  entered  into  a 
new  agreement,  by  which  the  remaining  heirs  were  to  receive  less  tlian  they 
were  entitled  to  under  the  mortgage.  The  court  determined  that  the  effect 
of  the  first  transaction  was  to  create  a  trust  in  the  grantee  of  the  real  estate, 
and  to  vest  in  each  of  the  children  of  the  settlor  a  right  to  the  sum  men- 
tioned  in  the  mortgage,  of  which  they  could  not  be  divested  without  their 
consent,  and  consequently  the  new  agreement  was  inoperative  and  void. 
Again,  a  mortgage  conditioned  for  the  support  of  the  mortgagee  and  his 
wife,  and  also  for  the  payment  of  specified  sums  to  his  two  daughters,  cannot 
be  revoked  nor  annulled  by  a  subsequent  contract  between  the  mortgagor  and 
mortgagee  injuriously  affecting  the  daughters:  Howard  v.  Hoioard,  60  Vt. 
362.  A  single  woman  about  to  be  married  conveyed  real  and  personal  estate 
to  her  father,  his  heirs  and  assigns,  to  be  held  in  trust  by  him  or  by  a  trustee 
appointed  by  the  court  for  her  separate  use,  exempt  from  liability  for  the 
debts  of  any  husband  she  mi^ht  have  during  the  continuance  of  the  trust,  and 
also  not  subject  to  his  control,  the  income  to  be  paid  to  her  during  her  life, 
and  the  remainder  to  be  paid  and  conveyed  to  such  child  or  children,  his  or 
their  heirs  and  assigns,  as  she  should  leave.  She  afterwards  married,  her 
husband  died,  she  married  another  another  husband,  by  whom  she  had  issue 
living.  Her  father  died,  leaving  several  children  surviving,  and  the  court 
refused  to  appoint  a  new  trustee.  Upon  a  bill  in  equity  by  the  husband  and 
wife  to  revoke  and  set  aside  the  settlement,  the  court  decided  that  the  trust 
estate  did  not  merge  in  the  legal  estate;  that  the  equitable  estate  being  only 
for  her  life,  and  she  having  a  legal  estate  in  a  portion  only  of  the  property  aa 
a  tenant  in  common  with  the  other  children  of  the  trustee,  the  trust  could 
not  be  revoked;  and  that  a  new  trustee  must  be  appointed:  HUdreth  v.  Eliot, 
8  Pick-  293. 

Nor  can  a  volnntary  settlement  by  a  woman,  in  contemplation  of  marri.tge, 
in  trust,  for  her  exclusive  benefit  during  her  life,  notwithstanding  the  marriage, 
be  set  aside  after  the  marriage  on  the  mere  ground  tliat  the  trustee  was  her 
confidential  adviser,  although  she  is  able  to  manage  the  property,  and  wishes 
to  regain  possession  of  it:  Falk  v.  Turner,  101  Mass.  494.  A  voluntary  set- 
tlement by  deed  of  trust  cannot  be  revoked  or  altered  by  a  second  settlement 
of  the  same  property,  in  the  absence  of  a  provision  in  the  deed  of  settlement 
reserving  the  power  of  revocation  to  the  grantor:  Snoidl  v.  Robert^,  115  Mass. 
262;  NearroM  v.  Neiaman,  106  N.  Y.  47.  A  trust  deed  of  all  of  the  property 
of  the  grantor  to  be  held  for  his  own  maintenance  and  support,  and  contain- 
ing  a  testamentary  disposition  of  the  same,  is  not  revoked  by  a  subsequent 
deed  of  trust,  consistent  with  the  former,  and  executed  for  the  purpose  of 
substituting  a  new  trustee  over  the  sam6  and  subsequently  acquired  property  t 
Rife'a  Appeal,  110  Pa.  St.  232. 

If  a  wife,  for  the  purpose  of  evading  her  husband's  importunities  to  dispose 
of  her  lands,  and  for  a  loan  from  a  trustee,  oonveyed  such  land  in  truat  to 
pay  her  the  inconie  during  her  life,  and  on  her  death  for  her  children,  with 
power  to  sell  or  to  convey  in  certain  contingencies,  but  without  reserving  a 
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power  of  revocation  or  providing  for  the  contingency  of  her  surviving  her 
hnsband,  and  the  trustee  sold  and  invested  the  proceeds,  she  is  not,  on  the 
husband's  death,  entitled  to  rescind  the  trust:  Keyesv.  Carleton,  141  Muss. 
45;  55  Am.  Rep.  446.  If  land  is  conveyed  in  trust  for  the  benefit  of  third 
persons  and  their  children,  yet  unborn,  such  trust  cannot  be  revoked  or 
annulled,  although  the  trustee  and  all  the  beneficiaries  who  are  in  being 
nnite  in  reconveying  the  land  to  the  donor  free  from  the  trust:  laham  v. 
Delaware  etc.  R.  R.  Co.,  11  N.  J.  Eq.  227. 

If  both  parties  to  a  deed,  apparently  designed  aa  a  voluntary  settlement, 
are  present,  and  the  customary  formalities  of  execution  take  place,  and  the 
contract  is  apparently  consummated,  without  any  conditions  or  qualifications 
annexed,  it  is  a  complete  and  valid  deed,  though  left  in  the  custody  of  the 
grantor;  and  after  it  is  actually  delivered  to  the  grantee,  the  right  of  the 
cestui  que  trust  attaches,  and  the  efifect  of  the  delivery  cannot  be  controlled 
by  any  mental  reservation  on  the  part  of  the  grantor,  or  by  any  oral  condi- 
tion attached  to  the  delivery,  and  repugnant  to  the  terms  of  the  deed.  It 
cannot  be  shown,  therefore,  for  the  purpose  of  defeating  the  rights  of  the 
cestui  que  trust,  that  the  delivery  was  with  the  intent  that  the  deed  should 
not  take  effect  unless  again  delivered,  or  unless  the  grantor  afterwards  de- 
termined that  it  should  take  effect,  or  upon  any  other  contingency  contrary 
to  the  terms  of  the  deed.  After  such  deed  is  delivered  and  takes  effect,  it  is 
irrevocable.  Its  operation  cannot  be  affected  by  any  subsequent  act  of  the 
grantor  in  exercising  control  over  the  property  conveyed,  nor  any  omission 
by  the  trustee  to  perform  the  duties  of  the  trubt:  Wallace  v.  Berdell,  97  N.  Y. 
13.  For,  after  a  trust  has  been  created  and  accepted,  the  grantor  has  no 
power  to  revoke  it  without  the  consent  of  the  beneficiaries,  unless  such 
power  was  reserved  in  the  declaration  of  trust:  Hellman  v.  Mc  Williariis,  70 
Cal.  449. 

Where  a  grantor  conveyed  land,  in  trust,  to  be  farmed,  and  from  the  pro- 
ceeds to  pay  him  an  annuity  during  life,  the  remainder  of  the  income  to  his 
wife  for  life,  and  if  he  survived  his  wife,  all  the  income  to  him  for  life,  and 
after  the  death  of  both,  the  land  to  be  sold,  and  a  specified  sum  to  be  paid  to 
three  children  named,  the  residue  to  be  divided  among  all  the  children  of  the 
grantor  and  his  wife,  it  was  decided  that  the  deed  was  not  revocable  nor  tes- 
tamentary: Ritter's  Appeal,  69  Pa.  St.  9.  And  where  a  married  woman  and 
her  husband  conveyed  by  deed,  containing  no  power  of  revocation,  certain 
specified  property  to  a  trustee,  to  pay  the  income  thereof  to  the  wife  for  life, 
for  her  sole  and  separate  use,  and  after  her  death,  in  trust  to  convey  the 
property  to  a  son  of  such  wife  by  a  former  husband,  a  court  of  equity  will 
not,  on  the  joint  application  of  the  wife,  her  present  husband,  and  the  ulti- 
mate beneficiary,  decree  cancellation  of  the  deed  of  trust,  and  order  any  part 
of  the  subject  thereof  to  be  transferred  to  the  ultimate  beneficiary.  In  such 
case  the  wife,  being  under  disability,  will  be  protected  from  the  undue  in- 
fluence which  might  be  exercised  by  the  husband  to  destroy  the  trust  created 
for  her  sole  use:  Tmning's  Appeal,  97  Pa.  St.  36. 

In  Oulick  v.  Oulick,  39  N.  J.  Eq.  401,  a  husband  conveyed  land  to  hia 
wife  by  deed  to  hold  in  trust  for  hia  benefit  during  his  life,  and  there- 
after to  sell  the  same  and  divide  the  proceeds  among  his  widow,  if  she  sur- 
vived him,  and  their  children  or  grandchildren,  and  it  was  held  that  the 
husband  and  wife  could  not  revoke  this  trust  and  substitute  therefor  another 
trust,  ao  aa  to  effect  the  interests  of  the  children  and  grandchildren. 

Where  the  facts  show  an  executed  intention  and  purpose,  coupled  with  an 
express  trust  in  the  donor  for  the  benefit  of  hia  beneficiaries,  nurevoked  by 
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him  at  the  time  of  hia  death,  such  a  trnst  is  valid  against  all  except  creditors, 
and  a  trast  thus  created  cannot  be  revoked  by  the  donor  undertaking  in  his 
M'ill  to  annex  thereto  special  terms  or  qualifications  inconsistent  with  and  not 
expressed  in  the  original  declaration  of  trust:  Dkheraona  Appeal,  115  Pau  St. 
^98. 

In  the  case  of  Williama  r.  Vreeland,  32  N.  J.  Eq.  135,  »  legatee,  in  consid< 
eration  of  a  legacy  of  thirty  thousand  dollars  to  him,  promised  the  testator 
orally  to  give  to  a  third  person  ten  thousand  dollars  thereof.  After  the  tes- 
tator's death  the  trustee  admitted  the  trnst  verbally,  and  also  by  written 
promise,  without  any  deceit  or  misrepresentatiou,  and  it  was  determiiieil  by 
the  court  that  such  trust  could  not  be  revoked  by  a  subsequent  retraction  of 
the  written  promise,  and  that  specific  performance  tliereof  would  be  decreed. 

Where  a  single  woman,  in  contemplation  of  marriage,  indorsed  notes  held 
by  her  given  by  her  children  to  one  of  her  sons,  and  by  a  separate  instrument 
in  writing  declared  him  to  be  her  attorney  and  trustee  to  retain  the  custody 
and  complete  control  of  the  notes,  and  directed  him  to  keep  the  same,  and 
whenever,  in  his  judgment,  she  should  require  the  interest  on  the  notes,  or 
any  part  thereof,  he  should  collect  the  same  and  pay  it  to  her,  and  upon  her 
death  return  the  notes  to  the  makers,  itnch  instrument  is  not  only  a  power  of 
attorney,  but  also  creates  a  complete  trust,  which  the  trustor  cannot  revoke 
at  pleasure,  and  it  makes  the  son  not  only  a  trustee  for  her  benefit,  but  also 
for  the  benefit  of  the  makers  of  the  notes:  Liijlu  v.  Scott,  88  111.  2.39. 

In  the  case  of  Pip<jrey  v.  National  Life  In».  Co.,  144  Mass.  374,  a  party 
insured  his  life  under  a  policy  payable  to  him  as  soon  as  the  premiums, 
together  with  such  other  sums  as  he  should  pay,  should  amount  to  the  sums 
insured.  The  policy  also  provided  that  in  case  of  his  death  prior  to  such 
time,  the  sum  insured  should  be  paid  to  his  mother,  and  that  after  the  pay. 
ment  of  two  full  premiums  it  should  not  lapse.  It  was  the  intention  of 
the  assured  to  make  the  policy  for  the  benefit  of  his  mother,  who  furnished 
the  money  for  the  payment  of  the  first  premium.  The  insured  subsequently 
married,  and  without  the  mother's  consent,  and  without  her  ever  havmg  had 
possession  of  the  policy,  surrendered  it  to  the  company  and  took  out  a  new 
policy  in  the  same  amount,  payable  to  his  wife.  This  policy  stated  that  it 
was  a  continuation  of  the  first  policy.  The  insured  died  before  his  payments 
amounted  to  the  sum  insured.  The  court,  upon  this  state  of  facts,  held  that 
the  first  policy  was  a  settlement  in  trust  for  the  benefit  of  the  mother,  which 
the  insured  could  not  revoke,  and  that  the  mother  was  entitled  to  the  pro- 
ceeds.     To  the  same  effect,  Oarner  v.  Oermania  Life  Ins.  Co.,  110  N.  Y.  -66. 

In  the  case  of  McPherson  v.  Rollins,  107  N.  Y.  316,  a  grantor,  for  the  pur- 
pose of  making  provision  for  hia  daughter  and  his  grandchild,  conveyed  to 
the  daughter  certain  premises,  she  executing  to  him  a  mortgage  tliereon, 
stating  that  it  was  given  as  security  for  the  payment  of  fifty  dollars  annually 
to  the  grandchild  until  she  should  arrive  at  the  age  of  fifteen  yeard,  and 
thereafter  the  further  sum  of  one  hundred  dollars  until  she  should  arrive  at 
the  age  of  twenty-one  years.  The  deed  and  mortgage  were  recorded,  and 
subsequently  the  grantor,  at  the  request  of  the  trustee,  executed,  without 
consideration,  an  acknowledgment  of  satisfaction  of  the  mortgage,  and  at- 
tempted to  discharge  it  of  record.  Subsequently  the  premises  were  conveyed 
by  the  trustee  to  an  innocent  purchaser  for  value.  In  an  action  to  foreclosa 
the  mortgage  it  was  decided  that  such  mortgage  created  an  irrevocable  trust, 
and  as  it  had  not  been  renounced  by  the  cestui  que  trust,  the  attempted  dis- 
charge was  in  contravention  of  the  trust,  and  therefore  void. 

Voluntary  settlements  by  deeds  of  trost,  if  shown  to  have  been  execated 
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through  mistake,  or  improvidently  made,  without  the  advice  of  counsel,  may 
be  revoked  in  equity  at  any  time,  even  though  it  does  not  appear  that  the 
deed  contained  any  power  of  revocation.  Thus  a  voluntary  trust  deed,  con- 
taining no  provision  for  revocation,  executed  by  a  young  man,  whereby  he 
parted  with  all  control  over  his  land,  on  a  trust  that  a  trustee  wouLl  pay 
over  to  him  the  rents  and  profits,  will  be  annulled,  and  a  reconveyance  to 
the  grantor  directed,  when  it  appears  that  the  grantor  executed  tlie  deed  in 
ignorance  of  its  effect,  and  its  annulment  is  desired  by  the  trustee  as  wel] 
as  by  the  grantor:  Keir  v.  Couper,  5  Del.  Cb.  507.  If  a  grantor  makes  a 
voluntary  settlement  in  trust  for  his  owu  benefit  during  lite,  the  remainder 
to  his  devisees  and  legatees,  and  in  case  of  his  intestacy,  to  his  heirs  at  law, 
and  both  the  grantor  and  the  trustee  suppose  the  deed  to  be  revocable, 
although  no  power  of  revocation  is  contained  therein,  equity  will  revoke 
the  trust,  and  decree  a  reconveyance,  at  the  request  of  the  grantor,  on  the 
ground  of  mistake:  Aylsworlh  v.  Whitcomh,  12  R.  I.  298.  When,  in  an  in- 
strument like  that  in  question,  no  deliberate  intention  appears  to  m;ike  it 
irrevocable,  the  omission  of  a  power  of  revocation  is  prima  facie  evidence 
of  mistake:  Ayhworth  v.  Whitcomb,  12  R.  1.  298;  RusseU'a  Appeal,  75  Pa. 
St.  269;  Rick's  Appeal,  105  Pa.  St  528. 

A  voluntary  deed  of  trust,  executed  under  the  supposition  that  it  was 
revocable,  and  so  intended,  but  reserving  no  power  of  revocation,  and  otlier- 
wise  unadvised,  improvident,  and  contrary  to  the  intention  of  the  grantor, 
will  be  set  aside  in  equity,  even  if  the  infant  children  of  the  grantor  are 
the  beneficiaries  under  the  deed:  Oarnsey  v.  Mundy,  24  N.  J.  Eq.  24.3, 
quoting  extensively  from  English  authorities  supporting  this  doctrine,  wliich 
seems  to  be  the  settled  rule  in  that  country.  In  deciding  the  case  the  court 
said:  *'  It  is  not  necessary,  however,  to  rest  a  decision  of  this  case  adverse  to 
the  deed  on  so  narrow  a  foundation  as  the  mere  absence  of  a  power  of  revo. 
cation.  The  circumstances  under  which  a  voluntary  deed  was  executed  may 
be  shown  with  a  view  to  impeaching  its  validity,  and  if  it  appears  that  it  was 
fraudulently  or  improperly  obtained,  equity  will  decree  it  to  be  given  up  and 
canceled.  In  the  present  case,  there  is  no  room  for  doubt  that  the  grantor 
was  induced  by  those  in  whom  she  very  justly  placed  confidence,  and  by 
whose  better  judgment  she  was  willing  to  be  guided,  to  execute  a  voluntary 
deed  whose  effect  she  and  they  not  only  did  not  understand,  but,  on  the  other 
hand,  misapprehended,  and  which,  so  far  from  being  according  to  their  inten- 
tions, was,  in  two  very  important  respects,  at  least,  admittedly  the  very 
reverse.  It  was  irrevocable,  but  they  all  supposed  it  was  revocable,  and 
intended  that  it  should  be.  It  deprived  the  grantor  of  the  power  of  sale,  but 
they  all  supposed  that  she  would  have  that  power,  and  intended  that  she 
should  have  it,  clogged  only  by  the  necessity  of  obtaining  her  mother's  con- 
sent and  concurrence  in  any  bargain  or  conveyance  she  might  make.  The 
deed  contains  no  power  of  sale  whatever.  Tlie  testimony  of  all  the  parties 
to  the  transaction,  the  grantor,  her  mother,  and  uncle,  has  been  taken  in  the 
cause.  It  satisfies  me  that  the  deed  was  not  the  pure,  voluntary,  well-under- 
stood act  of  the  grantor's  mind,  but  was  >:nad vised  and  improvident,  and  con- 
trary to  the  intention  of  all  or  them." 

A  purely  voluntary  trust  deed,  intended  to  promote  the  conTenience  and 
protect  the  interests  of  the  grantor,  and  passing  no  present  interest  to  third 
persona,  may  be  revoked  at  will,  although  it  contains  no  power  of  revocation. 
If  such  deed  provides  for  the  benefit  of  third  persons,  to  take  effect  after  the 
grantor's  death,  such  provisions  are  testamentary  and  revocable,  or  may  l>e 
regarded  as  covenants  for  posthumous  gifts,  and  as  such  without  consideration. 
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In  the  absence  of  any  motive  for  an-  irrevocable  gift,  it  is  anreasonable 
that  a  voluntary  conveyance  should  be  without  a  power  of  revocation.  A 
woman  seventy-five  years  old,  and  not  able  to  read  or  write,  executed  a 
deed  of  trust  to  her  brother,  aa  trustee  of  all  of  her  property,  and  by  the 
terms  of  the  trust  she  was  to  receive  a  certain  income  yearly,  during  life, 
and  after  her  death,  the  remainder  was  to  be  divided  among  certain  bene- 
ficiaries. The  deed  was  prepared  by  connsel,  contained  no  power  of  revoca- 
tion, and  it  appeared  that  it  was  executed  without  the  grantor's  being  clearly 
and  accurately  informed  of  ita  legal  effect  Some  years  afterward  she  exe- 
cuted a  deed  of  revocation,  aud  applied  in  equity  for  a  reconveyance  of  her 
estate,  and  the  court  decided  that  the  grantor  had  been  misled  by  those  on 
whom  she  had  a  right  to  rely,  that  the  settlement  was  improvident,  and 
that  she  had  a  right,  by  deed  duly  executed,  to  revoke  the  settlement,  and 
compel  the  trustee  to  reconvey  to  her:  Rick's  Appeal,  105  Pa.  St.  628. 

A  single  woman,  in  contemplation  of  marriage,  with  the  consent  of  her 
intended  husband,  and  acting  under  the  advice  of  counsel,  made  a  deed  of 
settlement  of  all  of  her  estate,  except  a  certain  amount  which  she  retained 
for  her  own  use,  the  trustee  to  pay  her  the  income  for  her  separate  use  dur- 
ing life,  and  after  her  death  to  convey  the  estate  to  her  children,  according 
to  testamentary  appointment,  excepting  such  provision  as  she  might  make 
for  her  husband  by  will;  if  she  left  no  issue,  then  to  convey  to  her  sisters 
aud  brother,  or  their  issue,  as  she  might  appoint;  if  she  left  no  will,  half  of 
the  income  to  go  to  the  husband  for  life  and  half  to  her  children;  if  she  left 
no  issue,  or  leaving  any,  they  should  die  minors  without  issue,  then  to  con- 
vey to  her  brother  and  sisters  in  fee.  The  deed  contained  no  power  of  revo- 
cation, and  the  grantor  did  not  understand  that  her  power  of  appointment 
was  restricted  to  her  brother  and  sisters,  but  understood  that  if  she  survived 
her  husband,  she  could  dispose  of  her  estate  as  she  pleased.  She  gave  no 
instructions  concerning  a  power  of  revocation  or  of  general  testamentary 
disposition.  The  grantor  survived  her  husband,  who  died  without  issue,  and 
the  court  held  that  while  the  mere  omission  of  counsel  to  advise  the  insertion 
of  a  power  of  revocation  in  the  deed  was  not  ground  upon  which  to  set  it 
aside,  still,  the  absence  of  such  power  being,  under  the  circumstances,  a  mis- 
take, and  the  provision  after  death  of  the  husband  being  without  considera- 
tion, and  the  beneficiaries  being  volunteers,  the  grantor  was  entitled  in 
equity  to  revoke  the  trust,  and  receive  a  recouveysmce  from  the  trustee: 
RusseWa  Appeal,  75  Pa.  St.  269. 

If  a  trust  deed  contains  a  power  of  revocation,  the  grantor  may  exercise 
the  power,  and  this,  by  mortgage  on  the  trust  property,  executed  without 
reference,  in  terms,  to  the  power:  Oailher  v.  Willianu,  57  Md.  625.  Where 
a  father  and  daughter,  tenants,  respectively,  by  the  curtesy  and  in  remainder 
in  fee,  and  not  in  contemplation  of  the  marriage  of  the  daughter,  join  in  a 
trust  deed,  with  power  during  their  joint  lives  to  revoke  the  trust,  and  re- 
convey  to  new  uses,  and  they  subsequently  annul  the  trust  by  deed  of  revo- 
cation, without  declaring  new  uses,  they  thereby  become  reinvested  with 
their  former  several  estates:  Yard  r.  PitUburgh  rte.  R.  R.  Co.,  131  Pa.  St. 
206. 

In  Carter  v.  Hough,  86  Va.  668,  a  mother  held  judgments  amounting  to 
twenty  thousand  dollars  against  her  son,  and  assigned  part  of  them  in  trust 
for  certain  objects,  the  balance  on  such  trusts  as  the  son  might  appoint,  or 
failing  to  appoint,  then  in  trust  to  pay  the  interest  to  him,  free  from  liens  of 
any  of  his  present  creditors.  The  trustor  resei-ved  power  t«  revoke  the  trust, 
and  afterwards  assigned  the  whole  of  the  judgments  to  the  son.     It  was  d«> 
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cided  that  this  revoked  the  trust;  that  the  judgments  became  the  son's  a1)S0- 
lutely,  and  that  the  trust  could  not  be  interposed  as  against  his  creditors. 
A  single  woman,  in  contemplation  of  marriage,  conveyed  her  estate  to  a- 
trustee,  to  pay  tlie  income  to  her  or  to  her  designated  agent,  make  sale<  at 
her  request,  and  convey  the  trust  property  to  her  if  she  survived  her  hus- 
banil,  and  in  case  of  her  death,  to  hold  to  the  use  of  her  testamentary  ap- 
pointees, and  if  she  died  intestate,  to  the  use  of  her  heirs  at  law.  Thirty 
years  after  the  trust  took  effect,  and  during  the  lifetime  of  the  husband,  she- 
applied  in  equity  to  terminate  the  trust,  and  to  have  the  trust  estate  recou- 
\  eyed  to  her,  and  the  court  determined  that  as  married  women  were  suffi- 
ciently protected  by  existing  statutes,  she  was  entitled  to  the  relief  asked: 
NighiingaU  v.  NiglUingaU,  13  R.  L  113. 


Lord  v.  Meadville  Water  Company. 

ri35  PSNNSYLVANIA    STATE,  122.] 

Bpbtnos,  Landowner's  Rights  in.  —  The  owner  of  land  upon  which  » 
spring  ia  located  which  creates  a  stream  of  water  accustomed  to  flow 
through  the  land  of  others  has  only  the  rights  of  a  riparian  owner,  ami 
cannot  divert  the  water  from  ita  natural  channel  to  supply  the  inhabi- 
tants of  a  city. 

Riparian  Rights  in  Springs  —  Taking  without  Compensation  is  Tres- 
pass. —  A  corporation  invested  with  the  right  of  eminent  domain  majr 
take  a  spring  or  stream  of  water  issuing  therefrom  to  supply  a  munici- 
pality; but  it  can  only  do  so  by  making  compensation  to  those  who  are- 
deprived  of  their  accustomed  use  of  the  water.  A  taking  without  com- 
pensation is  a  trespass,  and  the  corporation  so  taking  may  be  proceeded 
against  as  a  trespasser. 

Parties.  —  Married  Woman  Suing  Alonk  for  Injury  to  her  Land  i» 
entitled  to  recover,  notwithstanding  her  failure  to  prove  title  or  posses- 
Blon  in  herself,  when  the  husband's  testimony  is  such  as  to  estop  him,  if 
the  real  owner,  from  recovering  for  the  same  cause  of  action. 

Pearson  Churchy  for  the  appellant. 

George  F.  Davenport,  for  the  appellee. 

Paxson,  C.  J.  "We  need  not  discuss  the  question  presented 
by  the  second  assignment,  for  the  reason  that  an  exarainatioiv 
of  the  testimony  shows  conclusively  that  the  jury  did  not  giv& 
punitive  damages.  The  verdict,  forty-one  dollars,  is  within 
the  range  of  the  undisputed  testimony.  The  remaining  as- 
signments refer  to  the  charge  of  the  court  and  the  answers  to- 
points.  It  is  not  essential  to  consider  them  separately.  W© 
can  better  dispose  of  them  by  giving  our  views  generally  upoa 
the  law  of  the  case. 

This  was  an  action  of  trespass  brought  by  Mrs,  Lord,  a  mar- 
ried woman,  against  the  Meadville  Water  Company,  to  recover 
damages  for  the  diversion  of  a  stream  of  water,  which,  beforo^ 
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the  injury  complained  of,  flowed  over  her  land.  The  Mead- 
ville Water  Company,  appellant,  was  incorporated  under  the 
act  of  1874,  and,  it  was  alleged,  had  the  right  of  eminent 
domain  for  the  purpose  of  supplying  the  city  of  Meadville  with 
water.  In  order  to  aid  in  procuring  such  supply,  the  com- 
pany, in  the  year  1888,  purchased  an  acre  of  land  near  said 
city,  on  which  was  a  flowing  spring  of  water,  and  carried  the 
water  from  said  spring  to  the  city  by  means  of  pipes.  The 
plaintiff  owns  land  near  this  spring,  over  which  the  water 
thereof  was  accustomed  to  flow  prior  to  its  diversion  by  the 
company.  She  claims  that  it  no  longer  flows  there,  and  that 
by  reason  of  its  being  diverted  out  of  its  natural  channel  she 
is  deprived  of  its  use  for  irrigation  and  other  purposes.  This 
suit  was  brought  to  recover  damages  for  such  injury. 

The  questions  thus  presented  are  not  difficult  of  solution. 
By  the  purchase  of  this  acre  of  land  on  which  the  spring  is 
situate,  the  company  acquired  the  rights  of  a  riparian  owner; 
neither  more  nor  less.  What  its  rights  as  riparian  owner  are 
were  sufficiently  defined  in  the  recent  case  of  Haupt'a  Appenly 
125  Pa.  St.  211,  where  it  was  said:  "If  the  authority  of  the 
plaintiflf  were  measured  by  its  rights  as  riparian  owner,  it 
would  be  slender  enough.  It  might,  indeed,  use  the  water  for 
the  domestic  purposes  incident  to  the  said  ten  acres  of  land. 
If  there  was  a  tenant  thereon,  he  could  use  it  for  watering  his 
stock  and  for  household  purposes;  for  any  useful,  necessary, 
and  proper  purpose  incident  to  the  land  itself,  and  essential  to 
its  enjoyment.  But  that  the  rights  of  a  riparian  owner  would 
justify  the  plaintiS"  in  carrying  the  water  for  miles  out  of  its 
channel,  to  supply  the  borough  of  Ashland  with  water,  is  a 
proposition  so  palpably  erroneous  that  it  would  be  a  waste  of 
time  to  discuss  it."  So  we  say  here.  The  purchase  of  the  acre 
of  land,  including  the  spring,  gave  the  company  the  rights  of 
a  riparian  owner.  But  such  rights  were  not  a  justification  for 
the  diversion  of  the  water  from  its  natural  channel  to  supply 
the  city  of  Meadville. 

It  was  conceded  iipon  the  argument  that  the  company  had 
the  right  to  divert  it  under  its  power  of  eminent  domain.  But 
it  has  never  exercised  such  right.  To  do  so  involves  compen- 
sation to  those  who  are  or  may  be  injured  by  such  diversion. 
Compensation  was  not  made,  nor  security  tendered.  While  a 
city  or  borough,  or  a  company  having  the  right  of  eminent  do- 
main, may  take  a  spring  or  stream  of  water  to  supply  a  nju- 
nicipality,  it  can  only  do  so  by  making  compensation  to  tho8% 
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who  are  deprived  of  the  use  of  the  water,  as  provided  by  the 
constitution.  A  taking  without  conipensHtiou  is  as  trespass; 
as  much  so  as  the  taking  of  land  by  a  railroad  company  to 
construct  its  road  without  making  compensation  or  filing  a 
bond  with  security,  as  provided  by  law.  Where  the  power  to 
take  exists,  it  must  be  exercised  according  to  law.  If  it  is 
not,  the  corporation  so  taking  becomes  a  trespasser,  and  niav 
be  proceeded  against  as  such.  It  is  a  mistake  to  assume  that 
the  purchase  of  this  acre  of  land  gave  the  company  an  ahso- 
lute  right  to  the  spring  of  water.  The  water  did  not  pass  by 
the  deed  beyond  its  reasonable  use  by  the  vendee  as  a  riparian 
owner.  As  was  said  in  HaupVs  Appeal,  125  Pa.  St.  211: 
"There  can  be  no  such  thing  as  ownership  iii  flowing  water; 
the  riparian  owner  may  use  it  as  it  flows;  he  may  dip  it  up, 
and  become  the  owner  by  confining  it  in  barrels  or  tanks,  but, 
so  long  as  it  flows,  it  is  as  free  to  all  as  the  light  and  the  air.'* 
The  company  might  have  taken  this  spring  under  it  right  of 
eminent  domain,  if  it  possessed  such  right;  for  aught  that  ap- 
pears, it  may  do  so  still,  and  after  having  done  so,  and  made 
compensation  to  the  riparian  owners  who  are  injured  thereby, 
it  will  be  free  from  suits  of  this  nature.  Had  it  done  so  in 
this  instance,  it  would  not  have  had  this  judgment  against  it. 

We  do  not  regard  the  question  of  the  plaintiff's  title,  under 
the  facts  of  the  case,  as  of  any  importance.  The  plaintiff's 
husband  testified  that  the  farm  belonged  to  her,  and  he  is  cer- 
tainly estopped  from  recovering  damages  in  another  suit. 

Judgment  aflSrmed.  

Sfrikos  —  BiQHTS  OF  THE  Land-ownkb. — A  Spring 'wWcli  rises  on  a 
man's  land,  like  the  rain  which  falls  upon  it,  belongs  to  him:  Note  to  Lybe't 
Appeal,  51  Am.  Bep.  549.  But  one  on  whose  land  a  stream  connnences  and 
flows  through  a  well-defined  channel,  thence  over  and  through  the  lands  of 
others,  cannot  use  all  the  water  so  as  to  deprive  the  other  riparian  owners  of 
their  rights  therein:  Ulbrichtr.  Eu/aula  Water  Co.,  86  Ala.  587;  11  Am.  St. 
Rep.  72,  and  note;  Jones  v.  Adams,  19  Nev.  78;  3  Am,  St.  Rep.  788.  There 
can  be  no  question  as  to  ownership  when  the  water  flows  in  no  bed  or  chan- 
nel: Razxo  V.  Varni,  81  Cal.  290.  A  spring  from  which  no  stream  flows  be 
longs  to  the  owner  of  the  land,  and  he  may  divert  and  use  the  water:  Blood- 
food  V.  Ayert,  108  N.  Y.  400.  ^ 
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[188  Pknnsylvahia  Statu,  H4.) 
IfONTOIPAL  CORPORATIONS  —  LIABILITY  TOR   NSOLIOENT  ACT  Of  OkFIOKR.  — 

A  city  is  not  liable  for  the  nef^ligent  act  of  its  fireman  in  so  opening  the 
door  to  an  engine-house  as  to  strike  and  injure  a  pedestrian  on  the  side- 
walk. 
Municipal  Corporation3  —  Liability  toe  Defectitr  Boildinos.  —  Where 
a  city  has  constructed  an  engine-house  so  that  its  doors  swing  outwardly 
by  means  of  a  spring  attachment,  to  make  them  open  easily,  and  when 
open  they  extend  half-way  across  the  sidewalk,  it  is  not  guilty  of  negli- 
gence in  maintaining  a  defective  building,  or  in  failing  to  maintain  its 
sidewalks  in  a  reasonably  safe  condition,  so  as  to  make  it  liable  to  a 
traveler  on  the  sidewalk  who  is  injured  by  the  opening  of  the  doors. 

Action  to  recover  for  personal  injuries  received  from  being 
tstruck  by  the  door  of  an  engine-house  which  was  suddenly 
opened  while  plaintiff  was  walking  on  the  sidewalk.  Judg< 
meut  on  nonsuit,  and  plaintiff  appealed. 

W.  Benson,  C.  L.  Baker,  and  S.  M.  Brainerdy  for  the  appel- 
lant. 

Joseph  P.  O'Brien*  ioT  the  appellee. 

Paxson,  C.  J.  We  do  not  think  the  court  below  erred  in 
refusing  to  take  off  the  nonsuit.  It  has  been  held  in  numerous 
cases  that  a  municipal  corporation  is  not  responsible  for  the 
acts  of  its  policemen  and  firemen.  In  other  words,  the  doctrine 
of  respondeat  superior  does  not  apply  in  such  cases.  It  is  suffi- 
cient to  refer  to  Knight  v.  City  of  Philadelphia,  15  Week.  Not. 
Cas.  307;  and  Fire  Insurance  Patrol  v.  Boyd,  120  Pa.  St.  624;  6 
Am.  St.  Rep.  745. 

It  was  urged,  however,  that  the  injury  of  which  the  plain- 
tiff complains  was  not  the  result  of  the  negligence  of  the  fire- 
men, but  of  the  manner  in  which  the  building  was  constructed. 
If  this  were  so,  it  might  present  a  different  question.  But  the 
evidence  does  not  sustain  this  allegation.  It  is  true,  the  doors 
of  the  engine-house  opened  outwards,  and  were  operated  by 
springs,  which,  when  certain  bolts  were  pulled,  opened,  or  as- 
sisted in  opening,  the  doors.  The  case  was  argued  upon  the 
theory  that  when  the  bolts  were  pulled  the  springs  opened  the 
door  suddenly,  and  with  great  violence.  In  such  case,  as 
they  swept  across  a  considerable  portion  of  the  pavement  in 
opening,  it  can  be  readily  seen  that  they  might  be  a  dangerous 
trap  to  injure  persons  passing  along  the  said  pavement.  The 
only  testimony  on  the  part  of  the  plaintiff  upon  this  subject 
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was  substantially  as  follows:  "  When  the  bolts  are  pulled  you 
have  to  start  the  doors  a  little  bit,  and  then  the  spring  takes 
hold,  and  helps  swing  the  door  open.  Sometimes  they  are 
opened  quick,  and  sometimes  not  so  quick.  If  the  wind  is 
blowing,  it  is  diflBcult,  and  you  have  to  follow  the  door,  and 
push  it  along;  and  when  there  is  no  wind,  they  swing  freely." 
As  the  plaintiff  was  nonsuited,  she  is  entitled  to  all  the  de- 
ductions which  can  fairly  be  drawn  from  this  evidence. 
Tested  by  this  rule,  however,  it  is  not  sufficient  to  justify  a 
jury  in  finding  that  the  doors  of  the  engine-house  were  defect- 
ively constructed,  and  dangerous  to  citizens  using  the  pave- 
ment. It  is  evident  the  only  object  and  effect  of  the  springs 
was  to  aid  the  firemen  in  swinging  open  the  heavy  doors.  It 
is  not  only  possible,  but  probable,  that  on  the  occasion  referred 
to,  if  the  door  was  opened  violently  and  rapidly,  as  contended 
by  the  plaintiff,  it  was  the  result  of  a  push  by  the  person  who 
opened  it.  For  his  carelessness  or  negligence,  the  city,  under 
all  the  authorities,  is  not  liable;  and  we  have  already  said 
there  was  not  sufficient  evidence  of  the  faulty  construction  of 
the  building  to  submit  to  the  jury.  We  would  gladly  help 
the  plaintiff,  but  we  can  only  do  so  at  the  expense  of  sound 
legal  principles,  which  are  of  too  much  value  to  sacrifice  to 
the  hardship  of  a  particular  case. 
Judgment  affirmed.  

MuNicrpAL  Corporations  —  Liability  for  Neolioenob  ot  Officer.  — 
The  responsibility  of  a  city  for  the  torts  and  negligent  acts  of  its  ofiScers  is 
discussed  in  Bulger  v.  Eden,  82  Me.  352.  A  city  required  to  keep  its  draw- 
bridge  in  good  order,  etc.,  is  not  liable  for  injuries  occasioned  to  a  traveler 
by  being  thrown  into  the  water,  through  the  negligence  of  the  gatemau  or 
draw-tender:  Buiterfield  v.  Boston,  148  Mass.  544.  See  O^Leary  v.  Board  of 
Fire  etc  Commiasioners,  79  Mich.  281;  19  Am.  St.  Rep.  169,  and  note. 
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{ISj  Pbnnsylvania  State,  178.] 
Neootiablb  Instruments — Interest  on  Note  Made  in  Another  State. 
—  A  promissory  note  made  and  delivered  in  another  state,  and  not  mad9 
payable  at  any  particular  place,  is  payable  in  the  state  where  made, 
and  draws  interest  according  to  the  laws  of  that  state. 

Action  upon  agreed  facts  to  determine  whether  interest 
ehould  be  allowed  upon  a  note  executed  in  another  state,  and 
providing  for  interest  at  the  rate  of  ten  per  cent  per  annum 
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from  ^ate.     Judgment  for  plaintiff,  the  holder  of  the  note,  and 
<lefendant  appealed. 

M.  C.  Herman,  for  the  appellant. 
E.  W.  Biddle,  for  the  appellee. 

Per  Curiam.  It  appears  by  the  case  stated  that  the  prom- 
issory note  in  controversy  was  made  and  delivered  in  the  state 
of  Iowa.  It  was  therefore  an  Iowa  contract.  It  is  true,  it  was 
not  made  payable  at  any  particular  place;  but,  in  the  absence 
of  any  such  stipulation,  it  was  payable  at  the  place  where 
made.  This  is  a  well-settled  rule  of  commercial  law.  It  also 
appears  by  the  case  stated  that  the  rate  of  interest,  ten  per 
<!ent,  called  for  by  the  note,  is  lawful  by  the  laws  of  that  state. 
Under  these  circumstances  it  is  plain  that  the  lex  loci  contractus 
fnust  govern,  and  the  rate  of  interest  is  to  be  determined  by 
the  law  of  the  place  where  the  contract  was  to  be  executed. 

An  indorser  is  liable  for  interest  on  a  protested  bill  of  ex- 
change according  to  the  law  of  the  place  on  which  it  is  drawn: 
Mullen  V.  Morris^  2  Pa.  St.  85.  When  a  promissory  note  is 
made  payable  at  a  particular  place,  interest  is  allowed  accord- 
ing to  the  law  of  the  place  appointed  for  payment:  Wood  v. 
Kelso,  27  Pa.  St.  241.  The  rule  is  thus  stated  in  2  Edwards 
on  Bills,  section  1009:  "The  authorities  are  numerous  to  show 
the  general  rule  to  be  that  interest  is  to  be  paid  according  to 
the  law  of  the  place  where  the  contract  is  made,  unless  the 
payment  is  to  be  made  elsewhere,  and  then  it  is  to  be  accord- 
ing to  the  law  of  the  place  where  the  contract  is  to  be  per- 
formed." The  same  rule  is  recognized  by  Chancellor  Kent 
in  his  Commentaries,  as  well  as  by  many  other  text-writers, 
while  decisions  to  the  same  point  might  be  cited  almost  with- 
out number.  We  need  not  refer  to  our  act  of  1858  in  regard 
to  interest,  as  it  has  no  bearing  upon  contracts  made  and  to 
be  performed  outside  of  the  state. 

Judgment  affirmed.  

Negotiablk  Instruments  —  Interest  —  Lex  Loci  Contractus  —  Lex 
FoRL  — Where  a  note  in  which  no  rate  of  interest  is  stated  is  executed  and 
made  payable  in  another  state,  the  liability  of  the  maker  and  the  rate  of  in- 
terest must  be  governed  by  the  laws  of  that  state;  but  if  the  note  is  payable 
generally,  no  place  of  payment  being  agreed  upon,  the  general  rule  is,  that 
the  lex  fori  governs  in  the  collection  thereof,  as  well  as  the  rate  of  interest 
allowable  as  damages  in  the  suit  for  collection:  Koptllx  v.  Kopelke,  112  Ind. 
435.  But  see  Bryant  v.  Edson,  8  Vt  325.  30  Am.  Dec.  472,  Peck  v.  Hilibard, 
"26  Vt  698,  62  Am.  Dec.  605,  as  to  what  law  governs  the  enforcement  of 
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notes  nnrle  in  other  states,  but  payable  generally,  not  at  any  particular  place. 
Negotiable  instruments,  however,  made  payable  by  express  agreement  at  a^ 
particular  place  are  governed  by  the  law  of  that  place:  City  of  Aurora  w. 
West,  22  Ind.  88;  85  Am.  Dec.  413,  and  note;  Mason  v.  Dousay,  35  111.  424;. 
85  Am.  Dec.  368;  Dunnigan  v.  SUvena,  122  111.  396;  3  Am.  St.  Rep.  496. 
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PHIA. 
[135  Pennsylvania  State,  801.J 

Social  Club  —  Power  to  Expel  Members.  —  A  social  club  incorporated  foi 
social  purposes,  and  owning  property,  and  authorized  by  its  charter  to  ex- 
pel members  for  cause,  may  exercise  the  power  of  expulsion  for  a  minor 
offense,  so  long  as  it  acts  in  good  faith,  and  exercises  only  the  powers- 
conferred  by  the  charter. 

Social  Club  —  Power  to  Expel  Members  —  Legality  of  By-law. — Aa 
incorporated  social  club  may  regulate,  through  its  by-laws,  the  causes- 
for  the  expulsion  of  members  and  the  manner  of  effecting  the  same,  when 
Buch  power  is  expressly  conferred  by  its  charter;  and  a  by-law  provid- 
ing for  the  suspension  of  members  guilty  of  conduct  deemed  by  the  board 
of  directors  disorderly,  or  injurious  to  or  hostile  to  the  objects  of  the 
club,  and  conferring  on  a  suspended  member  the  right  of  appeal,  is  valid. 

Social  Club  —  By-laws,  Assent  to.  —  One  who  has  become  a  member  of  an 
incorporated  social  club  will  be  deemed  to  have  known  and  assented  ta 
the  provisions  of  its  charter  and  by-laws,  which  it  was  authorized  to- 
make,  in  reference  to  power  of  expulsion  of  members,  and  cannot  object 
to  the  enforcement  thereof  on  the  ground  that  he  is  deprived  of  any 
legal  or  constitutional  right. 

Social  Club  —  Legality  of  By-law.  —  Where  a  social  club  is  authorized  bjr 
its  charter  to  pass  by-laws  regulating  the  expulsion  of  members,  such 
by-laws  are  legal,  although  they  fail  to  designate  and  define  specifically 
what  acts  are  disorderly  within  the  rule  subjecting  members  to  expul- 
sion, and  leave  that  question  to  be  determined  by  the  club's  board  of 
directors. 

Social  Club  —  Power  of  Expulsion  under  By-law. — Where  an  author- 
ized by-law  of  an  incorporated  social  club  provides  that  a  majority  of  the 
directors  may  expel  members  for  conduct  which  may  by  them  be  deemed 
disorderly,  or  injurious  to  or  hostile  to  the  interests  of  the  club,  a  verdict 
of  expulsion  of  a  member  will  be  sustained  by  a  finding  that,  in  violation 
of  such  by-law,  he  was  guilty  of  rude  and  ungentlemanly  conduct  in  the 
club-house,  by  charging  a  fellow-member,  without  provocation,  with  act- 
ing like  a  blackguard.  It  is  not  necessary  to  the  validity  of  the  convic- 
tion  that  the  finding  should  be  in  totidem  verbis,  in  accordance  with  the 
by-law. 

Social  Club  —  Judgment  of  Expulsion  by,  is  Res  Judicata. — A  judg- 
ment of  expulsion  of  a  member  of  a  social  club,  after  conviction  under  its- 
charter  and  by-laws,  in  good  faith  and  in  a  proper  and  legal  manner,  ren- 
ders the  case  rea  judicata,  and  precludes  its  re-examination  by  a  court  of 
justice. 
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A.  T.  Freedley  and  Joseph  B.  Townsend,  for  the  appellant. 

John  G.  Johnson  and  Bernard  Gilpinj  for  the  appellee. 

Clark,  J.  This  proceeding  in  the  court  below  was  a  man- 
damuSy  brought  by  Arthur  Burt,  to  compel  the  Union  League 
of  Philadelphia  to  reinstate  him  to  membership  in  the  league, 
from  which  he  had  been  expelled.  The  petition  was  filed  and 
the  alternative  writ  issued  on  May  28,  1883,  and  on  June  23d 
thereafter,  the  defendant's  return  was  filed.  The  relator  there- 
upon put  in  a  plea  traversing  the  return,  but  aflc-rwards  with- 
drew the  plea,  and  filed  a  demurrer;  all  relevant  matters 
contained  in  the  return  must  necessarily,  therefore,  be  deemed 
admitted  and  accepted  as  true.  By  the  return  it  appears  that 
the  Union  League  of  Philadelphia  was  incorporated  on  March 
30,  1864,  during  the  war  of  the  Rebellion,  "  for  the  purpose  of 
fostering  and  promoting  the  love  of  republican  government,  aid- 
ing in  the  preservation  of  the  Union  of  the  United  States,  and 
extending  aid  and  relief  to  the  soldiers  and  sailors  of  the  army 
and  navy  thereof."  By  their  charter  the  incorporators  were 
entitled  to  perpetual  succession,  and  were  enabled  to  take  and 
hold  title  to  real  and  personal  property,  and  to  dispose  of  the 
same,  "  provided  that  the  clear  yearly  value  or  income  of  all 
the  estate  and  property  of  said  corporation,  including  interest 
on  all  moneys  by  them  lent,  shall  not  exceed  the  sum  of  ten 
thousand  dollars,  exclusive  of  the  real  estate  in  the  actual 
occupancy  of  the  corporation."  The  ofiicers  of  the  league 
consist  of  a  president,  four  vice-presidents,  and  fifteen  direc- 
tors, to  be  elected  annually,  who  are  authorized  to  choose  and 
appoint  from  their  own  number  a  secretary  and  a  treasurer. 
The  third  section  of  the  charter  is  as  follows:  — 
"3.  That  the  duties  and  rights  of  the  members  of  the  said 
corporation,  the  powers  and  functions  of  the  officers  thereof, 
the  mode  of  supplying  vacancies  in  office,  the  times  of  meet- 
ing of  said  corporation  or  its  officers,  the  number  which  shall 
constitute  a  quorum  thereof,  respectively,  at  any  such  meet- 
ings, the  mode  of  electing  or  admitting  members,  the  terms  of 
their  admission,  and  the  causes  which  justify  their  expulsion, 
and  the  manner  of  effecting  the  same,  and  the  mode  and  man- 
ner in  which  the  property  of  said  corporation  shall  be  divided 
and  appropriated  in  case  of  a  dissolution  of  said  corporation 
or  winding  up  of  its  affairs,  shall  be  regulated  by  the  by-laws 
and  ordinances  of  said  corporation,  which  they  are  empowered 
to  make  and  alter  in  the  manner  which  may  be  therein  men- 
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tioned;  provided,  that  the  said  by-laws  and  ordinances  shall 
not  be  repugnant  to  or  inconsistent  with  the  constitution  and 
laws  of  the  United  States  or  of  this  commonwealth." 

The  first  section,  article  1,  of  the  by-laws,  afterwards  made 
in  pursuance  of  the  charter,  provides  as  follows:  "The  mem- 
bers of  the  Union  League  of  Philadelphia  shall  support  the 
constitution  of  the  United  States,  discountenance,  by  moral 
and  social  influences,  all  disloyalty  to  the  federal  government, 
encourage  and  maintain  respect  for  its  authority,  compliance 
with  its  laws,  and  acquiescence  in  its  measures  for  the  enforce- 
ment thereof,  and  for  the  suppression  of  insurrection,  treason, 
and  rebellion,  as  duties  obligatory  upon  every  American  citi- 
zen." 

By  the  return,  moreover,  it  appears  that  "although  the  pur- 
poses for  which  the  corporate  defendant  was  originally  created 
were  correctly  set  forth  in  the  preamble  to  its  said  charter,  yet 
the  purposes  of  social  intercourse  entered  as  an  element  into 
its  usefulness,  and  as  the  causes  which  led  to  its  creation 
ceased  to  exist  within  little  more  than  a  year  thereafter,  the 
element  of  social  intercourse  increased;  and  although  its  mem- 
bers are,  to  a  large  extent,  composed  of  persons  of  a  certain 
political  faith,  as  is  the  case  with  similar  institutions  in  other 
cities  of  the  world,  yet  a  chief  purpose  of  the  institution  is, 
and  long  has  been,  the  promotion  of  social  intercourse  between 
the  members  themselves,  and  between  the  latter  and  the 
guests  of  the  corporation,  and  to  this  end  there  was  and  is 
required  the  adoption  of  and  strict  compliance  with  certain 
rules  of  internal  discipline  regulating  the  intercourse  within 
its  walls." 

To  advance  the  purposes  of  the  league,  and  to  promote  the 
social  relations  of  its  members,  the  league  became  the  owner 
of  valuable  real  estate,  upon  which  is  erected  a  club-house, 
which  is  maintained  and  governed  according  to  certain  rules 
and  regulations  contained  in  the  by-laws  promulgated  under 
the  third  section  of  the  charter. 

The  second  section  of  the  first  article,  in  defining  "  the 
duties  and  rights  of  the  members,"  provides  that  the  members 
*'  shall  have  free  access  to  the  rooms  and  library  of  the  league, 
subject  to  such  rules  and  regulations  as  may  be  prescribed 
from  time  to  time  by  the  board  of  directors."  The  first,  sec- 
ond, third,  and  fourth  sections  of  the  second  article,  defining 
"  the  powers  and  functions  of  the  officers,"  provide  that  the 
board  of  directors  shall  consist  of  the  president,  vice-president, 
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and  fifteen  directors,  elected  annually,  eight  of  their  number 
to  constitute  a  quorum;  that  this  board  of  direction  sliall  have 
power  to  appoint  executive  committees  to  carry  into  effect  tlie 
objects  expressed  in  the  charter,  and  to  prescribe  their  duties; 
io  "exercise  a  general  superintendence  of  the  affairs  of  the 
league,  with  the  control  and  management  of  its  property  and 
effects,  ....  to  make  all  rules  for  the  management  and  regu- 
lation of  the  house,  and  the  maintenance  of  good  order  therein, 
and  to  provide  and  enforce  penalties  for  their  infraction." 

The  fifth  section  of  the  same  article  is  as  follows:  "A  ma- 
jority of  the  board  shall  have  power  to  suspend  members  for 
a  willful  infraction  of  the  rules  of  the  house,  or  of  any  by-law 
of  the  league,  or  for  acts  or  conduct  which  they  may  deem  dis- 
orderly, or  injurious  to  the  interests  or  hostile  to  the  objects  of 
the  league,  but  the  offender  may  appeal  from  the  sentence  of 
euspension,  as  hereinafter  provided;  but  prior  to  the  suspen- 
sion of  a  member,  he  shall  be  entitled  to  a  notice  and  a  hear- 
ing before  the  board,  or  before  a  committee  of  the  same,  as  he 
may  elect." 

The  fourth  article  provides  for  an  appeal,  and  the  trial 
thereof,  as  follows:  — 

"1.  A  member  suspended  from  the  league  by  sentence  of 
the  board  of  directors  may  appeal  therefrom  within  thirty 
days  after  notice  thereof  posted  on  the  notice-board,  by  filing 
with  the  secretary  a  written  notice  of  his  appeal,  and  the  rea- 
sons therefor;  in  case  of  no  appeal  within  the  time  limited,  he 
shall  then  cease  to  be  a  member  of  the  league. 

"2.  All  appeals  shall  be  tried  in  a  meeting  of  the  league, 
to  be  called  for  the  purpose  by  the  board  of  directors,  within 
forty  days  after  notice  of  the  appeal  shall  be  filed  with  the 
secretary. 

"3.  The  president,  or  one  of  the  vice-presidents,  shall  pre- 
side at  such  meetings,  and  the  cause  of  suspension  shall  be 
reported  in  writing  by  the  board  of  directors,  with  a  state- 
ment of  facts  on  which  their  sentence  was  founded,  a  copy  of 
which  shall  be  furnished  to  the  appellant  on  his  application, 
to  be  made  to  the  secretary  at  least  ten  days  before  the  meet- 
ing. The  appellant  shall  then  present  his  defense  in  writing, 
to  which  one  member  of  the  board  may  reply  orally.  Tlie 
appellant,  or  any  one  member  in  his  behalf,  may  then  rejoin, 
and  a  director  may  a  second  time  speak  in  support  of  the 
charge,  and  no  further  discussion  shall  be  allowed.  The  pre- 
fliding  officer  shall  then  put  the  question,  '  Shall  the  sentence 
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of  the  board  of  managers  in  this  case  be  affirmed?'  If  a 
majority  of  the  meeting  shall  vote  in  the  affirmative,  the  sen- 
tence shall  stand  as  the  final  judgment  of  the  league,  and  the 
appellant  shall  thereupon  forfeit  all  the  rights  and  privileges 
of  membership.  If  less  than  a  majority  of  the  meeting  votei^ 
in  the  affirmative,  then  the  sentence  of  the  board  shall  be  re- 
versed, and  the  appellant  shall  thereupon  be  restored  to  mem- 
bership." 

By  the  fifth  section  of  article  1,  it  is  provided  that  "  when 
a  person  shall  cease  to  be  a  member,  from  any  cause,  all  the 
interest  he  maj'  have  in  the  property  of  the  league  by  reason 
of  his  membership  shall  be  vested  in  the  corporation." 

The  penalty  in  case  of  conviction  of  an  offense  under  the 
fifth  section  of  the  by-laws,  it  will  be  observed,  is,  practically^ 
expulsion;  the  suspension  from  the  privileges  of  the  league  is 
only  during  the  pendency  of  proceedings,  upon  conviction  by 
the  board,  before  and  after  appeal.  If  no  appeal  be  taken 
within  the  time  specified,  or  if  one  be  taken  and  not  sus- 
tained, expulsion  follows.  Suspension  indicates  merely  the 
status  of  the  member  after  conviction  by  the  board,  pending 
the  time  for  taking  and  trial  of  the  appeal.  The  sentence  of 
the  league  cannot,  therefore,  in  any  proper  sense,  be  said  to 
enlarge  the  judgment,  as  intimated  by  the  learned  judge  of 
the  court  below. 

We  have  quoted  extensively  from  the  charter  to  show  that 
the  power  of  expulsion  was  expressly  conferred  upon  the  cor- 
poration by  the  charter,  with  the  right  to  regulate  the  cause* 
which  would  justify  the  exercise  of  that  power,  and  to  define 
the  mode  or  manner  of  its  exercise;  and  even  more  exten- 
sively from  the  by-laws,  to  exhibit  the  rules  and  regulations 
which  were  made  in  pursuance  of  the  charter  for  the  govern- 
ment of  the  league  and  for  the  trial  and  expulsion  of  mem- 
bers ofiending  against  them,  in  order  that  we  may,  in  the 
further  consideration  of  the  case,  see  whether  or  not  these  by- 
laws in  any  way  conflict  with  the  charter,  or  with  the  consti- 
tution or  laws,  federal  or  state. 

On  May  3,  1870,  as  we  learn  from  the  defendant's  return,^ 
the  relator  was  elected  a  member  of  the  league,  and  on  May 
7th  signed  the  book  of  membership,  which  contained  a  copy 
of  the  charter  and  by-laws.  On  December  30,  1882,  a  formal 
charge  wias  preferred  against  him  by  Mr.  William  E.  Little- 
ton, a  fellow-member,  to  the  effect  that  the  relator  was  guilty 
of  "  conduct  unbecoming  a  gentleman  and  a  member  of  the 
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league,"  specifying  more  particularly  tliat  on  the  Friday  pre- 
ceding, in  the  restaurant  of  the  league,  the  relator  had  used 
grossly  insulting  language  to  the  complainant,  and  that,  under 
the  circumstances,  the  complainant  had  no  recourse  but  to 
report  the  facts  to  the  league.     Whereupon,  at  a  meeting  of 
the  board  of  directors  on  the  9th  of  January,  1883,  the  house 
committee  reported  the  relator  for  action,  under  article  2,  sec- 
tion 5,  of  the  by-laws,  and  moved  that  notice  be  sent  to  Mr. 
Burt  in  accordance  therewith;  and  in  the  event  that  Mr.  Burt 
should  choose  to  be  tried  by  a  committee,  the  president  was 
authorized  to  appoint  a  committee,  not  exceeding  five,  to  hear 
the  case  and  report  to  the  board,  which  was  agreed  to.     The 
relator,  having  been  duly  notified,  elected  to  be  heard  by  a 
committee,  and  the   president  thereupon   appointed  Messrs. 
E.  N.  Benson,  William  C.  Houston,  Samuel  C.  Perkins,  and 
Edwin  H.  Fitler,  the  four  vice-presidents,  to  hear  the  case. 
That  committee  met  at  the  league  on  the  evenings  of  January 
16th  and  January  24th,  on  both  of  which  occasions  Mr.  Burt 
was  present,  and  witnesses  were  examined.     A  counter-charge 
of  the  use  of  offensive  language  by  Mr.  Littleton,  as  a  provo- 
cation for  Mr.  Burt's  conduct,  having  been  filed,  and  an  inti- 
mation given  that  Mr.  Littleton  was  under  the  influence  of 
liquor  at  the  time  of  the  interview  between  them,  witnesses 
were  called   and  examined  upon  that  question   also.     At  a 
meeting  of  the  board  of  directors  held  on  February  13,  1883, 
the  committee  reported  that  they  were  satisfied  they  had  seen 
and  heard  every  one  who  could  throw  any  light  on  the  occur- 
rence which  led  to  the  report  of  the  house  committee,  and 
that  they  found  the  following  facts:  — 

"  1.  That  on  December  9,  1882,  Arthur  Burt,  in  the  restau- 
rant of  the  league,  was  guilty  of  rude  and  ungentlemanly  con- 
duct, and  told  a  fellow-member,  William  E.  Littleton,  that  he 
was  acting  like  a  blackguard. 

"  2.  That  the  offense  was  without  provocation  on  the  part 
of  Mr.  Littleton. 

"3.  That  Mr.  Littleton  was  not  at  the  time  under  the  in- 
fluence of  liquor." 

The  committee  submitted  the  following  resolution:  — 

"  Resolved,  that  Arthur  Burt  has  been  guilty  of  a  violation 
of  article  2,  section  5,  of  the  by-laws  of  the  Union  League, 
and  that  he  be  and  is  hereby  suspended,  from  this  date,  from 
the  privileges  of  a  member." 
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Whereupon,  on  motion,  the  report  was  accepted  by  the 
board,  and  the  resohition  adopted. 

On  March  13,  1883,  the  relator  entered  and  gave  notice  of 
an  appeal,  assigning  the  following  reasons  in  support  of  it:  — 

"  1.  That  the  testimony  produced  at  the  hearing  in  the 
matter  before  the  committee  does  not  show  any  sufficient  cause 
for  the  sentence  or  suspension  imposed  by  the  board. 

"  2.  That  the  offense  for  which  said  sentence  of  suspension 
was  imposed  was  of  such  a  trifling  nature  that  the  putiishment 
by  suspension  is  an  unnecessarily  harsh  and  severe  one." 

A  special  meeting  of  the  league  was  thereupon  called,  upon 
due  and  proper  notice,  for  trial  of  this  appeal  on  April  3,  1883, 
the  trial  to  be  conducted  under  article  4  of  the  by-laws. 
There  were  present  at  this  meeting  279  persons,  which  was  a 
quorum,  the  president,  George  H.  Boker,  in  the  chair,  and  the 
trial  was  proceeded  with.  The  statement  of  the  board,  in 
writing,  setting  forth  the  facts  as  found  by  the  committee,  and 
the  action  of  the  board  of  directors  thereon,  was  first  read. 
In  this  statement,  the  board  set  forth  that  the  counter-charge 
against  Mr.  Littleton,  having  been  found  to  be  wholly  unwar- 
ranted, was  deemed  an  aggravation  of  the  relator's  offense; 
and  that  the  further  fact  that  the  relator  had  on  a  previous 
occasion  been  suspended  for  a  very  gross  offense  of  a  similar 
character  (which  is  fully  set  forth  in  the  return),  and  had 
only  been  reinstated  upon  promise  of  amendment  and  a  pledge 
that  there  would  be  no  further  cause  of  complaint,  was  a  mat- 
ter which  entered  into  the  consideration  of  the  board  in  inflict- 
ing the  sentence  of  expulsion. 

The  relator's  statement  in  writing  was  then  read.  No  wit- 
nesses were  called;  neither  of  the  parties  appear  to  have  ex- 
pressed any  desire  to  that  effect;  the  appeal  was  submitted 
upon  the  facts  found  by  the  committee.  Mr.  Pettit  addressed 
the  meeting  on  behalf  of  the  board;  Mr.  McVeigh,  in  behalf 
of  Mr.  Burt,  and  Mr.  Perkins,  closed  the  discussion.  The  pres- 
ident then  put  the  question:  "  Shall  the  sentence  of  the  board 
of  managers,  in  this  case,  be  afiirmed?"  The  result  of  the 
vote  was  146  ayes,  and  75  noes;  members  present,  279.  A 
majority  of  those  present  having  voted  in  the  affirmative,  the 
president  announced  that  the  appeal  was  not  sustained,  and 
that  Mr.  Arthur  Burt  ceased  to  be  a  member  of  the  Union 
League. 

We  give  this  statement  of  the  relator's  arraignment,  trial, 
and  conviction  from  the  defendant's  return,  where  the  facts, 
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we  think,  are  stated,  not  argumentatively,  inferentially,  or 
evasively,  but  with  fair  and  reasonable  certainty.  The  cause 
of  the  relator's  disfranchisement,  and  the  proceedings  by  which 
it  was  effected,  are  distinctly  and  clearly  set  forth.  It  is  true, 
the  relator  does  not  appear  to  have  been  found  guilty  of  "  acts 
or  conduct "  which  by  the  board  were  "  deeraed  disorderly," 
or  "injurious  to  the  interests  or  hostile  to  the  objects  of  tlie 
league,"  in  totidem  verbis;  he  was  found  guilty  of  rude  and 
ungentlemanly  conduct,  in  the  league-house,  in  this:  that 
without  cause  or  provocation  he  charged  upon  a  fellow-mem- 
ber that  he  was  acting  like  a  blackguard.  This  was  certainly 
conduct  of  a  disorderly  character,  especially  as  it  occurred 
within  the  club-house,  a  place  devoted  to  the  cultivation  of 
friendly,  political,  and  social  relations  between  gentlemen,  and 
might  well  be  deemed  disorderly  by  the  board  of  directors; 
that  the  board  did  deem  the  act  disorderly,  and  injurious  to 
the  interests  and  hostile  to  the  objects  of  the  league,  is  shown 
by  their  formal  resolution  to  that  effect. 

It  is  not  expected  that  the  proceedings  of  a  trial  of  thia 
character,  which  are  conducted  in  most  cases  by  persons  un- 
learned in  the  law,  will  be  expressed  with  absolute  technical 
accuracy,  or  will  be  subjected  to  the  severe  scrutiny  which  is 
applied  by  persons  of  critical  professional  skill  in  courts  of 
law.  If  the  proceedings  are  regular,  and  conducted  in  good 
faith,  if  the  accused  has  been  accorded  a  full  and  fair  hear- 
ing, and  a  proper  finding  and  judgment  has  been  entered 
upon  the  facts,  and  the  whole  proceeding  is  stated  with  sub- 
stantial accuracy,  it  is  sufficient.  The  trial  seems  to  have 
conducted  in  an  orderly  manner,  according  to  the  strict  letter 
of  the  by-laws  of  the  league.  The  proceedings  are  in  due 
form,  and  the  relator,  for  anything  that  appears,  was  allowed 
the  benefit  of  a  full  and  impartial  hearing,  before  a  committee 
of  the  board,  at  his  own  election;  it  does  not  appear  that  he 
was  denied  any  right  or  privilege  to  which  he  was  entitled. 
There  is  no  allegation,  much  less  evidence,  of  fraud  or  unfair- 
ness, and  we  assume  that  the  action  of  the  league  was  in 
good  faith. 

The  only  question,  as  we  understand  the  case,  is  one  of 
power.  Was  the  league  duly  and  legally  authorized  by  the 
by-laws  to  expel  the  relator  from  membership  for  the  offense 
charged,  and  of  which  he  was  convicted?  The  case  of  Evans 
V.  Philadelphia  Club,  50  Pa.  St.  107.  bears  no  analogy  in  prin- 
ciple to  the  case  in  hand.     In  that  case  there  was  no  express 
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power  of  explusion  conferred  in  the  charter,  and  the  decision 
rested  wholly  upon  the  ground  that  the  offense  was  not  sueh 
as  fell  within  the  inherent  powers  of  the  corporation  at  com- 
mon law.  The  common-law  power  of  expulsion,  as  declared 
in  the  opinion  of  Chief  Justice  Woodward,  who  tried  the  case 
at  nisi  prius,  may  be  stated  thus:  — 

1.  The  power  of  disfranchisement  must,  in  general,  be  con- 
ferred by  the  charter.  It  is  not  sustained  as  an  incidental 
power,  excepting,  —  1.  When  the  member  has  been  legally 
convicted  of  an  infamous  offense;  or  2.  When  he  has  com- 
mitted some  act  tending  to  the  destruction  or  injury  of  the 
society. 

2.  The  power  to  make  by-laws  is  incidental  to  corporations, 
but  is  generally  conferred  by  charter;  by-laws,  however,  which 
vest  in  a  majority  the  power  of  expulsion  for  minor  offenses 
are  void,  and  expulsion  under  them  will  not  be  sustained. 

3.  In  joint-stock  companies,  or  corporations  owning  prop- 
erty, no  power  of  expulsion  can  be  exercised,  unless  conferred 
by  statute. 

On  error  to  this  court,  these  rulings  at  nisi  prius  were  af- 
firmed by  a  divided  court.  Evans  had  been  convicted  of 
breaking  the  sixty-fifth  article  of  the  by-laws  of  the  club,  by 
having  an  altercation  within  the  walls  of  the  club-house  with 
Samuel  B.  Thomas,  and  by  striking  him  a  blow.  "  I  look 
upon  the  occurrence,"  says  the  chief  justice,  "  as  disorderly, 
and  injurious  to  the  interests  of  the  club,  within  the  meaning 
of  the  sixty-fifth  by-law,  but  as  one  of  those  *  minor  offenses' 
....  for  which  a  majority  have  no  power,  even  under  the 
by-laws,  to  disfranchise  a  member;  and  upon  the  doctrine  of 
the  cases  I  have  referred  to,  I  hold  the  by-law  void,  so  far  as 
it  inflicts  this  extreme  penalty  for  such  an  offense.  I  would 
be  very  sorry  to  say  that  anything  short  of  a  statute  could 
confer  on  a  majority  of  the  members  of  any  corporation  power 
to  expel  a  fellow-member  for  merely  disorderly  conduct. 
....  It  is  not  a  joint-stock  company  at  present,  for  under 
its  by-laws  no  pecuniary  profits  are  divisible  among  the  mem- 
bers, but  it  may  become  so;  and  whether  it  does  or  not,  the 
relator  has  a  vested  interest  in  its  estate,  and  cannot  be  de- 
prived of  it  by  the  proceedings  that  were  had  against  him.  On 
this  point  the  authorities  are  clear,  and  without  conflict. 
Nothing  but  an  express  power  in  the  charter  can  authorize  a 
money  corporation  to  throw  overboard  one  of  its  members.  I 
have  shown  that  the  act  of  incorporation  contained  no  such 
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power.  On  the  contrary,  it  excluded  it;  for  the  proviso  reads 
*that  nothing  herein  contained  shall  be  so  construed  as  to  an 
thorize  said  Philadelphia  Association  and  Reading-room  to  d(» 
any  other  act  or  acts,  in  their  corporate  capacity,  than  arc 
herein  expressed.'  "  These  excerpts,  drawn  from  the  opinion 
of  the  chief  justice,  show  that  while  he  denied  the  common-law 
power  of  a  corporation  to  disfranchise  its  members,  with  the 
exceptions  stated,  he  conceded  that  where  the  power  is  con- 
ferred by  the  charter,  it  may  be  exercised  even  for  minor 
offenses,  and  in  money  corporations. 

The  Union  League,  although  not  a  proprietary  corporation, 
cannot  in  any  strict  sense  be  considered  a  joint-stock  or  mon- 
eyed corporation;  its  objects  and  purposes,  as  well  as  its  man- 
agement, are  of  a  purely  patriotic  and  social  and  not  of  a 
financial  or  monetary  character.  Although  authorized  to- 
hold  property,  real  and  personal,  to  a  certain  limited  extent^ 
for  the  promotion  of  the  objects  of  the  league,  it  is  plainly 
distinguishable  from  such  corporations  as  are  organized  for 
business  and  for  purposes  of  gain,  and  this  is  fully  illustrated 
in  the  present  conduct  of  its  affairs.  In  the  by-laws  it  is  pro- 
vided "that  no  member  shall  receive  any  profit,  salary,  or 
emolument  from  the  funds  of  the  league."  Members  are  ad- 
mitted, not  upon  payment  of  the  estimated  value  of  a  share 
or  interest  in  the  property  of  the  league,  but  of  a  merely  nomi- 
nal sum  as  an  admittance  fee,  and  are  charged  with  the  pay- 
ment of  an  annual  tax  of  twenty-five  dollars  for  the  support 
of  the  league,  whilst  their  franchise  and  property  rights  are 
not  inheritable,  but  continue  for  life,  or  during  membership 
only.  But  however  this  may  be,  the  power  of  expulsion  is 
expressly  conferred  by  the  charter,  and  the  causes  which  shall 
justify  it,  and  the  manner  of  effecting  the  same,  are  expressly 
committed  to  the  corporation,  to  be  regulated  by  the  by-laws, 
which  by-laws  "  the  corporation  and  its  officers  are  empow- 
ered to  make  and  alter  in  the  manner  therein  mentioned." 
It  is  plain,  also,  that,  according  to  the  by-laws  made  under  this 
provision  of  the  charter,  a  majority  of  the  board  of  directors 
has  the  power  to  suspend  a  member  for  acts  or  conduct  which 
they  may  deem  disorderly,  or  injurious  to  the  interests  or  hos- 
tile to  the  objects  of  the  league,  "  and  this  suspension,  unless 
the  member  is  subsequently  restored,  is  equivalent  to  an  ex- 
pulsion." 

It  is  contended,  however,  that  this  provision  of  the  charter, 
and  of  the  by-laws,  is  illegal  and  void,  inasmuch  as  the  per- 
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Bonal  franchise  and  property  rights  of  each  individual  mem- 
ber is  subject  to  the  action  of  a  majority.  We  cannot  see,  nor 
has  it  been  suggested,  how  this  section  of  the  charter  can  be- 
said  to  be  in  conflict  with  the  constitution  of  the  state  or  of 
the  United  States;  and  if  it  is  not,  it  is  more  diflBcult  to  see 
how  that  may  be  said  to  be  unlawful  which  the  law-making 
power  of  the  state  has  expressly  declared  to  be  lawful.  The 
relator,  at  the  time  of  his  admission  to  the  league,  was  bound 
to  know  the  provisions  of  the  charter,  and  will  be  held  to  have 
assented  to  its  provisions  and  to  the  frame  of  government 
which  was  lawfully  set  up  in  accordance  therewith.  By  the 
terms  of  his  admission,  the  relator  voluntarily  submitted  him- 
self in  all  matters  pertaining  to  the  government  of  the  league 
to  the  action  of  the  board,  and  of  the  majority;  and  he  could 
not  thereby  have  been  deprived  of  any  constitutional  or  legal 
right,  for  the  tribunal  was  practically  one  of  his  own  selection. 
In  the  case  of  Butchers^  Beneficial  Association,  35  Pa.  St.  151^ 
and  38  Pa.  St.  298,  and  Beneficial  Association,  38  Pa.  St.  299, 
applications  for  charters  under  the  act  of  1833  were  refused 
by  this  court,  for  the  reason  that  the  provisions  of  their  pro- 
posed charters  gave  entirely  indefinite  powers  over  its  mem- 
bers, and  as  this  was  supposed  to  be  incompatible  with  the 
spirit  of  our  institutions,  the  charters  were  refused;  but  if 
they  had  been  granted,  no  one  can  doubt  that  the  powers  con- 
ferred, if  exercised  in  a  reasonable  manner,  and  not  arbitrarily 
or  capriciously,  would  have  been  sustained.  Here,  however, 
we  have  a  legislative  charter  accepted  and  acted  upon;  the 
powers  of  the  corporation  have  vested,  and  it  only  remains  for 
us  to  inquire  whether  these  powers  have  been  exercised  in  a 
proper  and  legal  manner. 

The  case  bears  a  closer  analogy  to  Society  etc.  v.  Common' 
wealth,  52  Pa.  St.  125,  91  Am.  Dec.  139,  where  the  corporation 
held  a  charter  under  the  act  of  1791,  in  which  the  general 
power  of  expulsion  was  conferred,  with  the  right  to  enact  by- 
laws, and  to  alter,  amend,  and  repeal  the  same.  The  objects 
of  the  society  were,  in  case  of  sickness  of  a  member,  to  visit 
and  to  console  him,  and  to  give  him  advice  and  assistance;  in 
case  of  death,  to  bury  him,  free  of  charge;  and  to  assist  the 
families  of  deceased  members,  according  to  the  circumstances 
and  available  means  of  the  society.  The  relator,  Meyer,  waa 
convicted  of  "  feigning  himself  sick  without  being  so,"  and  of 
"drawing  relief  after  his  recovery,"  which  were  offenses  de- 
clared by  the  by-laws.     It  was  held  that  the  society  had  a 
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clear  right,  under  the  charter,  to  pass  sentence  of  expulsion  for 
violation  of  the  by-laws,  and  by  reason  of  the  nature  of  the 
offense,  a  like  power  at  the  common  law.  Speaking  of  the 
force  and  effect  of  the  charter,  Mr.  Justice  Agnew  says: 
"  Having  the  force  and  effect  of  law,  by  the  provisions  of  the 
act  allowing  the  incorporation,  it  ....  is  no  longer  a  subject 
of  judicial  inquiry  as  to  the  fitness  of  its  objects,  conditions, 
and  articles." 

In  Franklin  Benef.  A88*n  v.  Commonwealth^  10  Pa.  St.  357, 
the  society  was  organized  under  the  act  of  1791  for  mutual 
assistance  in  sickness,  etc.;  and  in  order  to  provide  against 
extraordinary  perils,  a  by-law  prohibited  members  from  en- 
listing as  soldiers  in  the  army,  and,  notwithstanding  the  gen- 
eral and  manifest  impolicy  of  such  a  provision,  it  was  said  that 
in  a  proper  case  it  might  be  sustained;  such  an  objection,  the 
court  said,  would  go  to  the  legal  existence  of  the  association; 
if  the  articles  were  against  the  public  policy,  it  belonged  to 
the  court,  in  the  first  instance,  to  withhold  the  certificate. 
And  as  the  legislature,  by  a  direct  statute  constituting  the 
charter  of  the  Union  League,  has  expressly  given  to  the  mem- 
bers themselves  the  right,  through  their  by-laws,  to  regulate 
the  causes  of  expulsion  and  the  manner  of  effecting  the  same, 
we  cannot  see  why  the  right  thus  conferred  may  not  be 
exercised.  The  wisdom  or  policy  of  the  provision  having  been 
determined  by  the  legislature,  it  is  not  now  the  subject  of  judi- 
cial inquiry. 

Nor,  in  view  of  the  very  general  and  comprehensive  powers 
thus  conferred,  and  of  the  objects  and  purposes,  conduct  and 
management,  of  the  league,  can  we  say  that  the  by-laws,  or- 
dained pursuant  to  the  charter,  are  unreasonable,  arbitrary,  or 
oppressive,  or  that  they  violate  any  principle  of  natural  justice. 
We  see  nothing  unreasonable  in  a  by-law  of  a  club  consisting 
of  gentlemen  who  are  associated  for  patriotic  and  social  pur- 
poses requiring  the  observance  of  a  proper  decorum  and  gen- 
tlemanly personal  intercourse  between  the  members  whilst 
within  the  walls  of  the  club-house;  the  lack  of  such  regula- 
tions would  certainly  tend  to  promote  such  disorder  and  dis- 
sension as  would  be  fatal  to  the  attainment  of  the  objects  of 
the  association.  Any  vilification  of  a  member,  or  exhibition 
of  personal  rancor  towards  him,  or  the  use  of  abusive  or  offen- 
sive epithets  respecting  him,  especially  in  his  presence  and 
hearing,  within  the  club-house,  is,  without  doubt,  disorderly, 
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and  injurious  to  the  interests  of  the  club.  Nor  is  the  by-law 
in  question  illegal,  or  in  conflict  with  the  charter,  in  this,  that 
it  does  not  designate  and  define  the  various  and  specific  acts 
which  will  be  deemed  disorderly.  To  have  anticipated  in  a 
by-law  the  various  disorderly  acts  which  might  or  could  occur 
would  have  required  the  exercise  of  a  very  fertile  imagination; 
neither  the  statute  nor  the  common  law  contains  any  sue  1> 
ridiculous  detail.  What  is  orderly  and  what  is  disorderly 
conduct  injurious  to  the  interests  and  hostile  to  the  objects  of 
the  league  must  necessarily  be  determined  by  some  proper 
tribunal;  and  the  board  of  directors,  to  whom  the  practical 
management  of  its  affairs  is  given,  constitutes,  in  the  first  in- 
stance, the  tribunal  which  the  members  have  themselves  set 
up  to  have  and  exercise  jurisdiction  over  such  offenses. 
When  Mr.  Burt  became  a  member  of  the  league,  he  volun- 
tarily submitted  himself  to  this  jurisdiction;  he  was  admitted 
upon  the  terms  of  the  charter,  with  knowledge  that  he  must 
submit  to  all  such  regulations  as  the  by-laws  nnght  reasonably 
provide,  and  that  for  any  willful  violation  or  infraction  thereof 
he  was  liable  to  be  disfranchised. 

The  offense  of  which  he  was  convicted,  it  is  true,  was  a  minor 
offense;  not  such  as  would  have  justified  his  expulsion  at  the 
common  law,  but  such  as  justified  the  league,  acting  in  good 
faith,  in  the  exercise  of  the  powers  conferred  by  the  charter, 
in  imposing  that  sentence;  and  especially  as  the  relator,  on  a 
previous  occasion,  had  been  suspended  for  an  offense  of  a  sim- 
ilar character,  and  was  reinstated  upon  his  promise  of  amend- 
ment and  his  pledge  that  there  would  be  no  further  causa  of 
complaint.  Nor  is  it  wholly  without  significance  that  the 
counter-charge  against  Mr.  Littleton  was  wholly  groundless, 
unwarranted,  and  untrue.  It  does  not  appear  that  the  board 
of  directors,  nor  the  league,  in  the  exercise  of  their  power«, 
either  in  the  framing  of  these  by-laws  or  in  the  trial  and  con- 
viction of  the  defendant,  acted  arbitrarily  or  oppressively,  or 
in  any  sense  unjustly,  or  that  Arthur  Burt  was  disfranchised 
without  cause. 

The  league  in  the  trial  of  this  cause  acted  as  a  judicial  tiibu- 
nal;  the  offense  charged,  although  a  minor  offense,  was  such 
as  brought  the  relator  within  the  jurisdiction;  the  trial  wad 
conducted  in  good  faith  and  in  due  form,  and  the  relator  was 
convicted  and  sentenced  in  accordance  with  the  law  of  the 
league,  which  we  have  said  was  ia  conformity  with  the  charter. 
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We  may  judge  of  the  cause  of  the  expulsion  and  of  the  form 
of  the  proceedings:  Commonwealth  v.  German  Soc,  15  Pa.  St. 
451;  but  we  cannot  review  the  case  on  its  merits. 

The  relator's  guilt  of  the  oflFense  charged  is  res  judicata. 
The  courts  entertain  jurisdiction  to  keep  these  tribunals  in  the 
line  of  order,  and  to  correct  abuses,  but  they  do  not  inquire 
into  the  merits  of  what  has  passed  in  rem  jtidicatam,  in  a 
regular  course  of  proceeding:  Commonwealth  v.  Pike  Benef.  Soe.^ 
8  Watts  &  S.  247;  Toram  v.  Howard  Benef.  Association,  4  Pa. 
St.  519.     In  Black  etc.  Society  y.  Vandyke,  2  Whart.  312,  30 
Am.  Dec.  263,  Chief  Justice  Gibson  asserted  that  the  by-laws 
of  a  private  corporation  like  the  present  derived  their  force  from 
assent  either  actual  or  constructive,  and  the  party  assenting 
to  the  charter  is  consequently  bound  by  everything  done  in 
accordance  with  it;  and  when  he  has  been  regularly  tried  and 
expelled,   the   sentence   of  the   society,  acting  in   a  judicial 
capacity  and  within  its  jurisdiction,  is  not  to  be  questioned 
collaterally,  whilst  unreversed  by  superior  authority.     If  he 
have  been  expelled  irregularly,  the  chief  justice  adds,  "he  has 
his  remedy  by  mandamus    to   restore   him,  but  neither   by 
mandamus  nor  action  can  the  merits  of  his  expulsion  be  re- 
examined."    We    quote    from    the   opinion   of    Mr.    Justice 
Agnew  in  Society  etc.  v.  Commonwealth,  52  Pa.  125,  91  Am. 
Dec.  139,  where  the  case  in  2  Wharton,  312,  is  followed,  and 
the  same  rule  is  recognized  and  approved.     No  case  has  been 
called  to  our  attention  in  which  a  different  rule  is  laid  down. 
We  have  made  no  reference  to  the  English  cases  cited  at 
the  argument;  the  English  clubs  are  not  incorporated;  they 
are  formed  under  written  articles  of  agreement,  and  the  rules 
of  law  applicable  thereto  are  somewhat  different,  for  there  the 
members  are  held  upon  the  footing  of  a  personal   contract; 
whereas,  in  the  case  of  a  corporation,  as  we  have  already  said, 
the  courts  will  see  that  the  powers  conferred,  and  especially 
the  power  of  expulsion,  are  not  exercised  in  an  oppressive  or 
arbitrary  manner,  but  in  good  faith  and  upon  reasonable  cause. 
We  have  confined  our  citations  to  our  own  cases,  which,  bow- 
ever,  do  not  differ  in  any  material  respect  from  the  cases  else- 
where.    One  case  has  been  brought  to  our  attention.  Pitcher 
V.  Board  of  Trade,  20  111.  App.  319,  which  appears  to  bear  a 
very  close  analogy  to  the  present.     The  board  of  trade  was  a 
body  corporate  created   by  a  special  act  of  the  legislature;  it 
owned  a  large  amount  of  property;  its  object  was  the  promo- 
tion of  trade,  and  the  admission  fee  was  ten  thousand  dollars. 


884  Commonwealth  v.  Union  League.  [Penn, 

The  corporation  was  authorized  to  establish  such  rules,  regula- 
tions, and  by-laws  for  the  management  of  their  business  and 
the  mode  in  which  it  should  be  transacted  as  they  might 
think  proper,  and  had  *'  the  right  to  admit  or  expel  such  per- 
sons as  they  may  see  fit,  in  a  manner  to  be  prescribed  by  the 
rules,  regulations,  and  by-laws  thereof."  Pitcher  was  admitted 
as  a  member,  and  paid  the  price  of  admission,  but  was  after- 
wards charged  with  "  fraudulent  conduct  in  a  business  transac- 
tion," an  offense  declared  by  the  by-laws;  he  was  tried  before  the 
board  of  directors  under  the  by-laws,  and  the  charge  being  sus- 
tained, he  was  expelled.  On  a  mandamus,  it  was  held  that  as  the 
charter  conferred  a  general  power  of  expulsion  to  be  exercised 
as  prescribed  by  the  rules,  regulations,  and  by-laws,  that  power 
was  such  as  could  be  delegated  to  the  board  of  directors.  "  It 
seems  to  us,"  says  Judge  McAllister,  who  delivered  the 
opinion,  "  from  a  consideration  of  all  the  provisions  of  the  act, 
that  its  framers  intended  to  leave  the  whole  subject-matter  of 
the  expulsion  of  members  to  be  regulated,  both  as  to  method 
and  tribunal,  by  rules  and  by-laws  of  the  body,  not  inconsis- 
tent with  the  principles  of  natural  justice  or  the  laws  of  the 
land.  In  pursuance  of  that  power,  the  by-laws,  set  out  in  our 
statement  of  the  case,  were  adopted,  by  which  appellant  on 
admission  formally  agreed  to  be  bound.  We  are  of  opinion 
that  such  by-laws  were  authorized  by  the  act,  are  not  incon- 
sistent with  any  principle  of  natural  justice  or  the  laws  of  the 
land,  and  are  valid;  that  the  trial,  conviction,  and  expulsion 
of  appellant  were  by  a  tribunal  not  only  authorized  by  appel- 
lee's charter,  but  by  reason  of  appellant  agreeing  to  be  bound 
by  said  by-laws."  The  case  cited  presents  many  points  of 
similarity  to  the  present  case.  The  corporations,  in  both 
cases,  owned  property  of  large  value;  members  were  admitted 
on  payment  of  a  money  consideration ;  the  power  of  expulsion 
was  in  both  instances  conferred  by  charter,  and  was  delegated 
tinder  the  by-laws  to  the  board  of  direction,  not  only  as  to  the 
causes,  but  as  to  the  manner  of  its  exercise;  and  in  neither 
case  was  the  particular  act  or  thing  charged  specifically  set 
forth  as  an  ofiense  in  the  by-laws,  but  was,  on  the  trial,  so 
adjudged  by  the  board  of  directors. 

We  are  of  opinion,  after  a  careful  examination  of  the  whole 
case,  that  the  learned  court  below  erred  in  entering  judgment 
for  the  plaintiflf  upon  the  demurrer. 

The  judgment  is  therefore  reversed,  and  judgment  is  now 
entered  for  the  defendant. 
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<:bisino  and  Expelling  theib  Members:  See  extended  note  to  Hiss  v. 
BartleU,  63  Am.  Dec.  773-778;  note  to  AuUin  ▼.  Searing,  69  Am.  Dec.  677. 
'C78;  Oregg  r.  McusachitseUs  M.  8oc,  111  Mass.  185;  16  Am.  Rep.  24,  and 
oote  27,  28.  A  mandamua  will  not  lie  to  compel  the  officers  of  a  benefit 
society  to  reinstate  an  expelled  member:  Schmidt  v.  AhraJtam  Lincoln  Lodije, 
84  Ky.  490.  The  expulsion  of  a  member  of  aa  anincorporated  society  for  an 
-offense  which  nnder  the  by-laws  is  punishable  by  fine  only  is  invalid:  OUo  v. 
Taitora'  etc  l/ruon,  75.CaL  309.  Compare  McKant  ▼.  AdamM,  123  N.  Y.  609; 
<uite,  page  786. 
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Municipal  CJorporations  —  Liabilitt  for  Nuisancb.  — A  city  is  liable  in 
damages  for  maintaining  a  defectively  constructed  privy-well  upon  its 
property  used  for  school  purposes,  and  which  creates  a  nuisance  to  the 
injury  of  adjoining  owners. 

Municipal  Corporations — Liability  for  Nuisancb. — A  municipal  cor- 
poration owning  and  occupying  property  for  public  purposes  is  as  much 
subject  as  a  private  person  to  the  rule  that  it  must  so  use  its  own  prop- 
erty as  not  to  injure  that  of  another,  and  is  therefore  liable  to  an  adjoin- 
ing owner  for  injuries  from  a  nuisance  maintained  by  it  upon  its  property. 

Trespass  to  recover  for  injuries  to  dwelling-houses  caused 
by  the  negligence  of  the  city  in  defectively  constructing  the 
plumbing  and  drainage  connected  with  the  privy-well  of  a 
public-school  building,  owned  and  maintained  by  the  city 
upon  its  property.  Judgment  for  plaintiff,  and  defendant 
appealed. 

Leonard  Finletter  and  Charles  F.  Warwick^  for  the  appellant. 

William  W.  Porter,  for  the  appellee. 

Mitchell,  J.  The  first  six  specifications  of  error  are  to  the 
Endings  of  fact  and  the  assessment  of  damages,  but  the  report 
of  the  referee  having  been  confirmed  by  the  court,  and  no  plain 
mistake  being  shown,  we  dismiss  them  without  discussion. 

But  the  learned  counsel  for  the  city  have  made  an  urgent 
and  ingenious  effort  to  bring  this  case  within  the  ruling  in 
Ford  V.  Kendall  School  Dist.,  121  Pa.  St.  543.  The  distinction, 
however,  is  plain.  That  case  was  an  action  for  the  negligence 
•of  the  janitor  of  a  school  building,  and  was  decided  on  the 
ground  that,  under  the  Pennsylvania  statutes,  school  districts 
are  agencies  of  the  commonwealth  for  a  special  and  limited 
purpose,  with  no  funds  under  their  control  but  public  moneys 
devoted  to  a  specific  charity,  and  not  divertible,  even  indi- 
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rectly,  to  any  other  use.  This  purpose  might  be  entirely  de- 
stroyed by  holding  the  funds  liable  for  the  consequences  of 
torts  by  the  officers  or  servants  of  the  school  district,  and 
therefore  such  liability  cannot  be  sustained.  It  had  been 
held  as  early  as  Wharton  v.  School  Dist.,  42  Pa.  St.  358,  that 
school  districts  are  not  municipalities,  but  mere  territorial 
divisions  for  limited  purposes,  and  belonging  to  the  class  of 
quasi  corporations  which  exercise  some  of  the  functions  of  a 
municipality  within  a  prescribed  sphere.  To  the  same  effect 
are  Commonwealth  v.  Beamish,  81  Pa.  St.  389;  Colvin  v.  Beaver, 
94  Pa.  St.  388;  Erie  School  Dist.  v.  Fuess,  98  Pa.  St.  600.  And 
this  is  the  well-settled  general  doctrine.  "  It  is  essential  .... 
to  bear  in  mind  the  distinction  ....  between  municipal  cor- 
porations proper  ....  and  ....  quasi   corporations,  such 

as    townships,   school    districts The    decisions  .... 

hold  the  former  class  of  corporations  to  a  much  more  extended 
liability  than  the  latter,  even  where  the  latter  are  invested 
with  corporate  capacity,  and  with  the  power  of  taxation":  2 
Dillon  on  Municipal  Corporations,  3d  ed.,  sec.  961. 

The  present  action  differs  from  the  class  we  have  been  con- 
sidering, in  being  against  the  city  of  Philadelphia,  and  in  be- 
ing an  action  for  nuisance  by  the  negligent  use  of  property. 
The  city,  having  a  general  power  of  taxation,  and  exercising 
full  municipal  functions,  comes  under  the  larger  measure  of 
liability  spoken  of  by  Judge  Dillon.  Just  how  far  this  liabil- 
ity extends  has  not  been  definitely  decided,  as  is  said  by  our 
brother  Clark  in  Boyd  v.  Insurance  Patrol,  113  Pa.  St.  269, 
279,  where  he  reviews  the  cases  with  special  reference  to  the 
liabilities  of  charitable  or  other  corporations  exercising  a  quasi 
municipal  function.  Nor  is  the  distinction  between  the  cases 
where  municipal  corporations  have  been  held  liable,  and  where 
they  have  not,  entirely  logical  or  obvious,  as  was  observed  by 
Chief  Justice  Gordon  in  Ford  v.  Kendall  School  Dist.,  121  Pa. 
St.  543,  549.  But  in  the  class  of  cases  to  which  the  present 
belongs,  injuries  arising  from  the  misuse  of  land,  there  has 
never  been  any  substantial  hesitation  in  holding  cities  liable. 
The  ownership  of  property  entails  certain  burdens,  one  of 
which  is  the  obligation  of  care  that  it  shall  not  injure  others 
in  their  property  or  persons,  by  unlawful  use  or  neglect.  This 
obligation  rests,  without  regard  to  personal  disabilities,  on  all 
owners  alike,  infants,  femes  covert,  and  others,  by  virtue  of 
their  ownership,  and  municipal  corporations  are  not  exempt. 
The  general  rule  is  thus  stated:  "Municipal  corporations  ar& 
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liable  for  the  improper  management  and  use  of  their  property, 
to  the  same  extent  and  in  the  same  manner  as  private  corpo- 
rations and  natural  persons.  Unless  acting  under  valid  spe- 
cial legislative  authority,  they  must,  like  individuals,  use  their 
own  so  as  not  to  injure  that  which  belongs  to  another  ":  2  Dil- 
lon on  Municipal  Corporations,  3d  ed.,  sec.  985.  The  particu- 
lar question  here  involved  does  not  seem  to  have  been  before 
this  court,  but  it  was  expressly  decided  in  Shuter  v.  Philadel- 
phia, 3  Phila.  228,  by  Judge  Sharswood,  when  president  of 
the  district  court:  "The  municipal  corporation  owning  and 
occupying  property  for  public  purposes  is  as  much  subject  as 
a  private  citizen  to  the  usual  rule,  Sic  utere  tuo  ut  alienum  non 
Isedas.  The  city  is  as  much  bound  as  an  individual  owner  of 
a  lot  to  find  an  outlet  for  the  water  on  it,  without  encroaching 
on  his  neighbor."  We  adopt  this  as  a  correct  exposition  of 
the  law. 

Judgment  affirmed. 

Municipal  CIorpobations  —  NtnsANOss.  — As  to  the  liability  of  a  city  for 
creating  or  maintaining  a  naisance,  see  City  of  Fort  Worth  t.  Oravi/ordf  74  Tex. 
404;  15  Am.  St.  Bep.  840,  and  note  845-849. 


Miller  v.  Getz. 

[1S5  Pekmstlvakia  State,  55S.] 

ExiCTrnoNS  —  Pkiortty  between.  —  An  execution  issaed  in  good  faith,  to 
take  property  for  the  purposes  of  sale,  and  not  merely  to  create  a  lien, 
will  not  be  postponed  simply  because  the  goods  were  permitted  by  the 
officer  to  be  sold  under  a  subsequent  execution. 

Executions  —  Abandonment  of  Lev?  of.  —  A  constable's  levy  is  not  aban- 
doned merely  because  he  gives  his  execution  to  a  sherifiE^  who  makes  a 
subsequent  levy,  subject  to  that  made  by  the  constable,  on  the  same  goods, 
and  then  sells  them. 

Executions  —  Levy  on  Exempt  Property  —  Application  op  Proceehs.  — 
The  proceeds  of  exempt  property  levied  upon  to  satisfy  a  judgment  con- 
taining no  waiver  of  exemptions,  and  afterwards  levied  upon  an  1  sold 
under  a  judgment  containing  such  waiver,  will  be  applied  to  the  pay- 
ment of  the  first  judgment,  uuder  the  rule  that  a  waiver  M  to  any  lieu 
will  inure  to  the  benefit  of  all  prior  liens. 

Action  to  enforce  the  proper  distribution  of  a  fund  paid 
into  court  as  the  proceeds  of  a  sale  of  the  goods  of  J.  G.  Getz, 
under  execution.  In  May,  1886,  S.  H.  Miller  obtained  a 
judgment  against  said  Getz  for  one  thousand  dollars,  upon  a 
t>ond  containing  a  waiver  of  exemption,  and  in  April,  1889, 
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this  judgment  was  assigned  to  one  Sophia  Erh.  In  May,  1888, 
R.  A.  Leinbach  recovered  judgment  against  said  Getz  for 
$269.97,  and  an  execution  ii«sued  thereon  to  Constable  Dern, 
returnable  June  12,  1888.  On  May  24,  1888,  Dern  levied  on 
goods  of  Getz,  which  had  been  set  asida  to  him  as  exempt 
under  an  assignment  for  the  benefit  of  creditors  executed  April 
23, 1888.  Getz  made  a  formal  claim  to  the  property,  under  his 
exemption  benefit.  A  few  hours  later  on  the  same  day,  an 
execution  was  issued  and  levied  under  the  judgment  in  Miller 
V.  Oetz.  The  sheriff's  return  was  as  follows:  "  May  26,  1888. 
Levied  on  defendant's  real  estate,  and  served  notice  of  condem- 
nation; same  day,  levied  on  defendant's  personal  property  sub- 
ject to  constable's  levy;  and  June  4, 1888,  sold  personal  property 
for  $306.12;  deduct  costs,  $20.38,  — $285.74."  The  personal 
property  levied  upon  and  sold  by  the  sheriflf  was  the  same 
levied  upon  by  the  constable,  who,  being  told  that  there  was 
an  execution  in  the  hands  of  the  sheriff,  went  to  his  office,  and 
handed  him  his  execution,  at  the  same  time  claiming  his 
rights  as  an  officer  to  the  goods  subject  to  the  sale  by  the 
sheriff.  Upon  the  facts  and  against  the  auditor's  report,  the 
court  ordered  that  the  $285.74  be  paid  in  satisfaction  of  Lein- 
bach's  judgment  against  Getz,  and  Miller  appealed. 

WiUiam  R.  WiUon^  for  the  appellant. 

A.  J.  Eberly,  for  the  appellee. 

Per  Curiam.  The  law  is  well  settled  that  an  execution  is- 
sued for  the  purpose  of  obtaining  a  lien,  and  not  to  sell  the 
goods,  will  be  postponed  to  a  subsequent  fieri  facias,  under 
which  the  officer  having  the  writ  in  charge  proceeds  to  levy 
and  sell:  Corlies  v.  Stanhridge^  5  Rawle,  286;  Mentz  v.  Ham- 
man,  5  Whart.  150;  34  Am.  Dec.  546;  Dorrance  v.  Common- 
wealth, 13  Pa.  St.  160;  Freeburger's  Appeal,  40  Pa.  St.  244; 
Stern^s  Appeal,  64  Pa.  St.  447;  Landis  v.  Evans,  113  Pa.  St. 
332.  There  was  nothing  in  this  case  to  show  that  the  execu- 
tion of  Reuben  A.  Leinbach  was  not  issued  in  entire  good 
faith,  for  the  purpose  of  making  the  money.  The  constable 
made  a  levy  thereunder,  and  upon  the  same  day,  but  a  few 
hours  later,  a  levy  was  made  by  the  sheriff,  upon  the  same 
property,  upon  another  execution.  Thereupon  the  constable 
handed  over  his  levy  to  the  sheriff,  at  the  same  time  claiming 
his  rights  as  an  officer  to  the  goods,  and  allowed  the  sheriff  to 
sell.  The  sheriff  returned  his  writ  subject  to  the  constable's 
levy,  and  theproceedrf  of  the  sale,  $285.74,  were  distributed  by 
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the  court  below  to  the  plaintiff  in  the  execution  in  the  hands 
of  the  constable.  We  see  no  error  in  this.  It  is  true,  tiie  audi- 
tor found  that  the  constable  abandoned  his  levy.  This,  how- 
€ver,  is  a  mere  deduction  from  evidence  which  does  not  justify 
it,  and  the  court  was  clearly  right  in  not  regarding  it.  It  was 
contended,  however,  that  the  money  should  have  been  awarded 
to  the  Miller  judgment,  because  it  contained  a  waiver  of  ex- 
emption, while  none  is  found  in  the  Leinbach  judgment.  This 
position  cannot  be  sustained.  It  is  settled  that  a  waiver  as 
to  any  lien  will  inure  to  the  benefit  of  all  prior  liens,  on  the 
principle  that  a  debtor  cannot  alter  the  precedence  settled  by 
law:  Halhxan  v.  Hallman,  124  Pa.  St.  347. 

The  decree  is  affirmed,  and  the  appeal  dismissed,  at  the 
costs  of  the  appellant.  

ExEOonoNS  —  Prioritt  amokg  Rival  Executions.  —  Holders  of  Janior 
«xecutioas  cannot  gain  preference  over  senior  executions  duly  levied,  by  ob- 
taining possession  of  the  goods  levied  on,  or  by  purchasing  previous  execu- 
tions, or  by  being  the  first  to  take  steps  to  set  aside  a  fraudulent  assignment 
of  the  debtor's  property:  Leadi  v.  Pine,  41  111.  65;  89  Am,  Dec  375.  An 
«xecutiou  first  tested  takes  priority  over  one  of  junior  teste,  first  delivered 
and  levied,  where  the  former  comes  into  the  sheriflTs  hands  before  a  sale  of 
the  property:  Cfreen  v.  Johnson,  2  Hawks,  309;  11  Am.  Dec.  763,  and  note. 
Compare  Million  v.  Commonwealth,  1  B.  Mon.  310;  36  Am.  Dea  580,  and 
note. 

ExBMFTiox  —  Waivkr.  —  When  an  exemption  is  waived,  the  property 
mast  be  distributed  according  to  priority:  Oarrett't  Appeal^  32  Pa.  St  160; 
72  Am.  Dec.  779.  For  the  right  of  waiver  cannot  be  exercised  so  as  to  creata 
•  preference:  Collin*  etc  Co.'s  Appeal,  35  Pa.  St  87;  as  in  favor  of  a  janior 
lien  creditor:  Shermtr't  Appeal,  44  Fa.  St  390. 


King  v.  Friok. 

[185  Pknnsylvania  Stats,  676.] 
Wiu-s  —  Construction.  —  Where  a  will  contains  an  absolute  devise  to  a 
devisee,  with  a  provision  that  if  the  latter  "should  die  without  children, 
grandchildren,  or  wife  living,"  then  to  others,  these  words,  in  the  ab- 
sence of  a  contrary  intent  appearing  from  the  face  of  the  will,  refer  to 
the  death  of  the  devisee  during  the  lifetime  of  the  testator,  and  if  th« 
devisee  survives  him,  he  takes  an  estate  in  fee. 

Smyser  Williams  and  R.  E.  Cochran^  for  the  appellant. 
A.  C.  Fulton,  for  the  appellee. 

Per  Curiam.     We  think  the  court  below  correctly  held  that 
the  plaintiff,  Harry  B.  King,  took  a  fee  in  the  real  estate  devised 
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to  him  by  E.  A.  King,  his  father.  The  language  of  said  will^ 
over  which  the  present  contention  arises,  is  as  follows:  "All 
my  estate,  real,  personal,  and  mixed,  not  bequeathed  or  de- 
vised to  my  said  wife,  as  aforesaid,  I  give,  devise,  and  bequeath 
to  my  said  son,  Harry  B.  King,  and  to  his  heirs  and  assigns 
forever,  subject  to  the  events  and  conditions  aforesaid.  If  my 
son  should  die  without  children,  grandchildren,  or  wife  livings 
then  his  portion  of  his  estate  under  this  will,  and  any  increase 
thereof,  I  bequeath  and  devise  as  follows:  One  half  thereof  to 
my  wife  in  fee  and  absolutely,  and  the  remaining  half  to  the 
next  of  my  kindred  in  fee  and  absolutely." 

We  think  it  plain,  under  the  authorities,  that  the  words 
"  die  without  children,  grandchildren,  or  wife  living  "  refer  to 
the  death  of  his  son  daring  the  lifetime  of  the  testator.  As 
was  said  by  Justice  Sharswood  in  Mickley^s  Appeal,  92  Pa.  St. 
514:  "  The  first  taker  is  always  the  first  object  of  the  testator's 
bounty;  and  his  absolute  estate  is  not  to  be  cut  down  to  an 
estate  for  life,  or,  what  is  practicallj'  the  same  thing,  to  be 
subjected  to  an  executory  gift  over,  upon  the  occurrence  of 
the  contingency  of  death,  or  death  without  issue,  at  any  fu- 
ture period  within  the  rule  against  perpetuities,  without  clear 
evidence  of  such  an  intent";  citing  a  number  of  authorities. 
No  such  intent  appears  upon  the  face  of  this  will.  On  the 
conlrar}',  we  think  the  intent  of  the  testator  is  clear,  that  if 
his  son  survived  him,  he  should  take  a  fee. 

Judgment  aSirmed.  

Wills  —  Construction. — In  the  absence  of  a  clearly  manifested  inten- 
tion upon  the  part  of  the  testator  to  postpone  to  an  uncertain  and  possibly 
distant  time  after  his  death  the  vesting  of  his  estate  in  his  children,  the  law 
prefers  and  presumes  that  he  intended  that  it  should  vest  at  the  momeut 
when  the  will  shall  became  operative:  Johnes  v.  Beers,  57  Conn.  295;  14  Am. 
St.  Rep.  lOl.  If  a  devise  is  made  absolute  in  the  first  instance,  and  it  is  pro- 
vided that  in  event  of  death,  or  death  without  issue,  another  should  be  sub- 
Btituted  as  devisee,  it  shall  be  construed  to  mean  death,  or  death  without 
issue,  before  the  death  of  the  testator  himself:  Stevenson  v.  Fox,  125  Pa.  St. 
568;  11  Am.  St.  Rep.  922,  and  note.  Compare  extended  note  to  CarpetUer  v.. 
Van  OUnder,  11  Am.  St.  Rep.  100-10?. 
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Buoknor's  Estate. 

[186  Pknnsylvamia  Statk,  28.] 

NoTS  OT  Married  Daughter  Charosablk  against  her  Share  ov  her 
Mother's  Estate  when.  —  Where  a  married  woman,  while  incapaci- 
tated by  her  coverture  from  contracting  a  loan  of  money,  borrows  money 
from  her  mother,  giving  her  promissory  note  therefor,  and  the  mother 
aft«rwards  dies  intestate,  and  the  daughter  repudiates  her  note,  the 
orphans'  coart  in  distributing  the  estate  should  charge  the  amount  of 
the  note  against  the  share  of  the  daughter.  The  daughter,  though  not 
technically  a  bailee  of  the  money  for  the  estate,  is  bound  in  equity  and 
good  conscience  to  return  it,  and  the  orphans'  court,  which  is  practically 
a  court  of  equity,  may  regard  the  money  as  the  money  of  the  estate  in 
her  hands,  and  make  the  distribution  upon  that  basis. 

Married  Woman  Bound  to  Observance  or  Good  Faith  in  her  Deal- 
ings. —  A  married  woman,  in  her  dealings  with  the  world,  is  held  to  the 
observance  of  that  good  faith  to  which  others  are  bound;  the  protection 
which  her  coverture  affords  her  is  for  the  prevention  of  fraud,  and  she 
ought  not  to  be  thereby  enabled  to  defraud  others  with  impunity. 

The  auditing  judge,  Penrose,  J.,  decided  that  the  one  thou- 
sand dollars  referred  to  in  the  opinion  should  be  charged 
against  Mrs.  Starr's  distributive  share  in  her  mother's  estate. 
To  this  decision  she  excepted,  and  after  argument  before  the 
court  in  Bank,  Ferguson,  J.,  delivered  the  following  opinion, 
in  which  the  facts  are  stated:  "The  decision  of  the  auditing 
judge  in  this  case  was  so  manifestly  equitable  and  just  that 
if  it  were  necessary  we  would  perhaps  be  justified  in  strain- 
ing a  point  to  sustain  him  in  the  conclusion  which  he  has 
reached;  but  there  is  no  necessity  to  do  this,  as  we  think  he 
is  sustained  by  abundant  authorities.  A  daughter  of  the 
decedent  had  received  from  her  the  sum  of  one  thousand  dol- 
lars, for  which  she  gave  an  acknowledgment  in  writing,  and 
during  her  lifetime  made  at  least  one  payment  of  interest 
on  the  same.  In  the  distribution  of  the  decedent's  estate 
it  was  sought  to  charge  this  sum  against  her  distributive 
share.  This  was  resisted,  upon  the  ground  that  it  was  not 
nn  advancement,  because  a  mother  cannot  make  an  ad- 
vancement, and  also  because  it  was  a  debt;  and  it  was  not 
a  debt,  because  the  daughter  was  at  the  time  a  married  wo- 
man, and  therefore  incapable  of  contracting  any  debt.  It 
was  not  alleged  that  it  was  a  gift,  and  if  it  was,  the  paper 
signed  at  the  time,  and  the  payment  of  interest,  negative  any 
claim  of  this  kind.  In  a  word,  this  daughter  holds  one  thou- 
sand dollars  belonging  to  the  estate  of  her  mother,  without 
any  consideration.  This  she  claims  to  keep,  so  that,  in  the 
distribution  of  this  small  estate,  she  receives  one  thousand 
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dollars  more  than  each  of  the  other  five  children.  It  is  need- 
less to  discuss  the  question  whether  this  money  is  to  be  con- 
sidered as  an  advancement  or  a  loan,  because  the  daughter 
repudiates  both  of  these  positions,  for  the  reason  that  to  ad- 
mit either  leaves  no  room  to  escape  from  her  share  being 
charged  with  it.  The  honest  and  proper  thing  to  do  ia 
what  she  desires  to  avoid  doing;  and  to  accomplish  this  de- 
sire, she  invokes  all  the  technicalities  which  her  coverture 
throws  around  her.  Does  her  coverture  permit  her  to  be  dis- 
honest? This  is  the  question  which  this  case  presents  for  our 
consideration.  There  is  no  doubt  but  that  when  this  money 
was  given  to  the  daughter,  it  was  intended  by  both  parties  to 
the  transaction  as  a  loan.  The  daughter  received  the  money 
with  that  understanding.  She  now  says:  'I  was  a  married 
woman  and  incapable  of  making  a  contract,  and  it  is  there- 
fore void.'  She  repudiates  the  contract,  but  keeps  the  money- 
which  was  the  fruit  of  it.  This  position  is  so  unconscionable 
that  no  court  of  equity  would  sustain  it  for  a  moment.  It  is 
well  settled  that  one  who  avoids  a  contract  by  setting  up  his 
or  her  inability  to  enter  into  it  must  return  the  consideration. 
This  was  held  in  Fulton  v.  Moore,  25  Pa.  St.  468,  to  apply  to 
the  contracts  of  married  women  as  well  as  those  of  infants. 
In  the  very  recent  case  of  Bighani's  Appeal,  123  Pa.  St.  262, 
10  Am.  St.  Rep.  522,  the  supreme  court  say:  'Married  women 
have  no  license  to  do  such  unconscionable  and  unreasonable 
things  as  this,  especially  when  they  have  enjoyed  the  fruits  of 
thfe  judicial  action,  which  they  solicited  and  procured,  for 
nearly  half  of  a  century.  Courts  of  justice  are  not  convenient 
playthings  to  be  used  by  designing  persons  for  their  private 
purposes,  even  though  they  be  married  women.  Such  tribu- 
nals cannot  be  expected  to  stultify  themselves  in  order  to 
gratify  the  wrongful  or  dishonest  purpose  of  a  litigant  because 
she  has  a  husband.'  In  Grini's  Appeal,  105  Pa.  St.  382,  the 
court  says  that  'a  married  woman  should  be  held  to  the  ob- 
servance of  that  good  faith  in  her  dealings  with  the  world  to 
which  others  are  bound.  Her  protection  is  for  the  prevention 
of  fraud.  She  should  not  thereby  be  enabled  with  impunity 
to  defraud  others.'  To  the  same  effect,  see  also  Couch  v.  Sutton, 
1  Grant  Cas.  114;  McCulloughy.  Wilson,  21  Pa.  St.  436;  Fryer  v. 
Rishell,  84  Pa.  St.  521;  Brown's  Appeal,  94  Pa.  St.  362;  Potv 
eWs  Appeal,  98  Pa.  St.  403.  In  this  case,  the  contract  of  loan 
having  been  repudiated  by  the  exceptant  on  account  of  her 
coverture,  it  is  at  an  end,  and  the  money  should  have  been 
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returrifed.  As  this  has  not  been  done,  and  the  money  still  re- 
mains in  her  possession,  we  agree  with  the  auditing  judge  that 
in  order  to  accomplish  justice  she  must  be  considered  as  hold- 
ing it  as  custodian  or  bailee  for  the  estate,  and  in  the  distri- 
bution it  should  be  deducted  from  her  share  thereof.  The 
exceptions  are  dismissed,  and  the  adjudication  confirmed.'' 
The  exceptant  appealed. 

F.  Carroll  Brewater,  for  the  appellant. 

Richard  C.  Dale,  Henry  C.  Terry,  and  James  F.  Bullitt,  for 
the  appellees. 

Sterrett,  J.  While  it  is  not  technically  accurate  to  say 
that  appellant  is  a  bailee  for  the  estate  of  the  money  she  re- 
ceived from  her  mother,  since  deceased,  we  agree  that,  having 
repudiated  the  note  in  which  she  promised  to  repay  it,  she 
was  bound,  in  equity  and  good  conscience,  to  return  it  to  her 
mother,  or  to  her  personal  representative  after  her  decease, 
and  that  it  may  therefore  be  regarded  in  equity  as  money  of 
the  estate  in  her  possession.  The  orphans'  court  is  practi- 
cally a  court  of  equity;  and  when  it  appeared  that  appellant, 
who  was  there  claiming  a  full  distributive  share  of  her  moth- 
er's estate,  had  virtually  in  her  possession  money  which  should 
have  formed  a  part  of  the  fund  for  distribution,  the  court  might 
well  acton  the  maxim  of  equity  that  what  ought  to  have  been 
done  has  been  done,  and  proceed  to  distribute  the  fund  accord- 
ingly. As  was  well  said  in  Orini's  Appeal,  105  Pa.  St.  382:  "A 
married  woman  should  be  held  to  the  observance  of  that  good 
faith  in  her  dealings  with  the  world  to  which  others  are  bound. 
Her  protection  is  for  the  prevention  of  fraud.  She  should  not 
thereby  be  enabled  with  impunity  to  defraud  others."  The 
course  of  procedure  adopted  by  the  court  below  was  well  cal- 
culated to  prevent  any  such  result  in  this  case,  and  we  think 
it  is  sustainable  on  reason  as  well  as  authority. 

It  is  unnecessary  for  us  to  further  consider  the  subject.  It 
has  been  so  fully  and  ably  discussed  by  the  learned  judge  of 
the  orphans'  court  that,  for  reasons  given  in  his  opinion  and 
the  authorities  cited  in  support  of  them,  we  are  satisfied  there 
is  no  error  in  the  decree  or  in  the  proceedings  leading  thereto. 

Decree  affirmed,  and  appeal  dismissed,  at  the  costs  of  ap- 
pellant.   

Married  Womkh.  —  Coverture  disables  a  woman  with  respect  to  makin); 
Stindiug  coutracta,  but  should  uot  coustitute  a  protectioa  for  her  frauds: 
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Walker  v.  Brooks,  99  N.  C.  207.  Compare  Brown  v.  Thomson,  31  S.  C.  436; 
17  Am.  St.  Rep.  40,  and  note  47,  48;  Dobbin  v.  Cordiner,  41  Minn.  165;  16 
Am.  St  Rep.  683. 

Advancements.  —  As  to  the  definition  of  an  advancement,  and  what  may 
oonatitat«  it,  see  extended  note  to  Miller'*  Appeal,  80  Am.  Deo.  559^65. 
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[136  PCMMSYLTANIA  STATE,  48.] 
UsnTCORPORATED  JoiNT-STOCK  COMPANY  FORMED  FOR  BuYING  AND  SELL- 
ING Lands,  Rights  of  Stockholders  in,  and  Nature  of  their  In- 
terests. —  Where  an  unincorporated  joint-stock  company  is  formed  for 
buying  and  selling  mineral  lands,  and  its  articles  of  association  provide 
that  the  property  of  the  association  shall  be  vested  in  trustees,  chosen 
from  among  the  stockholders,  who  shall  have  power  to  purchase,  sell, 
and  convey  both  real  and  personal  property;  that  the  interest  of  each 
member  of  the  association  in  its  property  shall  be  represented  and  meas- 
ured by  his  shares  of  stock,  which  shall  be  transferable  by  assignment, 
recorded  in  the  books  of  the  company,  and  a  surrender  of  the  original 
certificate  of  stock,  —  1.  Such  association  is  an  artificial  juridical  person 
capable  of  acquiring,  holding,  and  selling  property;  2.  Its  stockholders 
have  no  title  to  its  lands,  but  merely  a  resulting  interest  in  the  business 
and  assets,  which  can  be  legally  ascertained  only  by  an  account;  3.  Such 
company  is  not  dissolved  by  the  death  of  a  stockholder,  nor  is  the  nature 
of  his  interest  as  a  stockholder  changed  by  his  death,  and  a  dividend  de- 
clared on  the  stock  after  his  death  is  governed  by  the  same  rules  as  one 
declared  in  his  lifetime;  4.  If  a  testator  owning  such  stock  bequeaths 
the  income  of  his  estate  to  one  person  for  life,  with  remainder  to  another, 
a  dividend  declared  after  his  death  out  of  the  proceeds  of  a  sale  of  land, 
the  company's  capital  remaining  unimpaired,  is  income  within  the  mean- 
ing of  the  will,  and  must  go  to  the  life  tenant,  if  earned  after  the  tes- 
tator's death;  5.  Such  dividend  must  be  regarded  as  earned  after  the 
testator's  death,  when  the  profit  on  the  sale  of  the  land  is  due  to  a  dis- 
covery of  mineral  deposits  after  his  death,  although  the  discovery  was 
not  made  by  the  company  itself. 

The  trustees  under  the  will  of  George  L.  Oliver  filed  their 
first  account,  which  was  called  for  audit  before  Hanna,  P.  J., 
who  decided  that  the  $108,849  referred  to  in  the  opinion  was 
properly  included  by  the  trustees  in  their  account  as  income, 
and  awarded  the  same  to  Mrs.  Catherine  M.  Richardson,  the 
daughter  of  the  testator,  as  legatee  for  life.  Exceptions  to 
the  adjudication  were  filed  by  the  Merchants'  Fund  Associa- 
tion, and,  after  argument  before  the  court  in  Bank,  were  dis- 
missed, Ferguson,  J.,  delivering  the  opinion  of  the  majority 
of  the  court.  The  exceptant  appealed.  The  other  facts  are 
Btated  in  the  opinioa. 
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Tarf^s  Bayard  Henry  and  George  Junkin,  for  the  appellant. 

Richard  C.  Dale  and  Henry  C.  Olvisted^  for  the  appellee. 

Williams,  J.  The  contest  in  this  case  is  between  the  life 
tenant  and  the  remainderman,  and  the  question  is,  whether 
the  fund  in  the  hands  of  the  trustees  is  income  or  principal. 
It  appears  that  George  L.  Oliver  was  one  of  the  persons  who 
organized  the  Metalline  Land  Company  of  Lake  Superior, 
and  that  he  remained  a  member  of  the  company  until  his 
death,  in  1886.  This  company  was  organized  on  the  joint- 
stock  plan,  with  a  capital  divided  into  twenty  thousand  shares 
having  a  nominal  or  face  value  of  five  dollars  each.  At  the 
time  of  his  death  Oliver  held  5,582  shares.  By  his  will  he 
made  some  specific. gifts,  and  placed  the  residue  of  his  large 
estate  in  the  hands  of  trustees,  with  directions  to  pay  the  net 
income  derived  therefrom  to  his  daughter,  during  her  life,  and 
the  principal,  after  her  decease,  to  the  Merchants'  Fund  Asso- 
ciation for  certain  charitable  uses.  The  Metalline  Land  Com- 
pany owned  about  six  hundred  acres  of  land  when  Oliver 
died,  and  two  years  later  sold  forty  acres  of  it  for  a  half-mil- 
lion dollars.  The  larger  part  of  this  price  has  been  divided 
by  the  company  among  its  stockholders,  and  the  dividend 
accruing  to  the  Oliver  stock  is  over  one  hundred  thousand  dol- 
lars. The  daughter  claims  it  as  income;  the  appellant  claims 
it  as  principal.     To  which  of  them  should  it  be  awarded  ? 

Before  determining  this  question  it  will  be  best  to  consider 
some  preliminary  ones  that  lead  up  naturally  to  it.  These 
are:  1.  What  is  the  legal  status  of  the  company?  2.  What 
is  the  relation  of  the  stockholders  to  the  company?  3.  What 
is  the  interest  of  a  stockholder  in  the  company  property  ? 

The  company  is  unincorporated,  and  is  a  partnership  organ- 
ized on  the  joint-stock  plan  by  the  contract  entered  into  by 
its  members.  This  contract  designates  and  describes  the  busi- 
ness to  be  done,  the  capital  to  be  used,  and  how  it  is  to  be 
paid  in  by  the  members,  and  limits  the  number  of  persons  by 
whom  the  affairs  of  the  company  are  to  be  conducted.  It 
provides  that  the  interest  of  each  member  in  the  joint  fund  ia 
to  be  measured  by  his  shares  of  stock,  which  he  may  sell  and 
transfer  without  consultation  with  his  associates  and  without 
impairing  the  power  of  the  trustees  or  the  existence  of  the 
company.  The  partnership  thus  formed,  whatever  the  liability 
of  its  members  to  third  persons  maybe,  is  an  artificial  juridi- 
cal person  capable  of  acquiring,  holding,  and  selling  properly. 
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Ordinarily,  a  partnership  can  convey  its  real  estate  only  by 
the  deed  of  all  its  naembers,  but  this  company  gave  to  its  trus- 
tees power  to  t-ay,  encumber,  aud  sell  land  for  it  in  their  own 
names.  It  was  a  dealer  in  land  as  a  commodity,  using  the^ 
names  of  its  trustees  in  all  its  transactions.  The  principle- 
that  an  unincorporated  company  or  firm  may  deal  in  land,, 
and  that  where  it  does  so  it  holds  the  title,  and  may  encum- 
ber or  convey  it,  was  settled  in  Brady  v.  Colhoun,  1  Penr.  &  W. 
140.  The  relation  of  the  stockholders  to  the  company  is  also- 
settled  largely  by  the  articles  of  agreement.  They  contribute- 
the  capital,  select  the  trustees  who  are  to  use  and  invest  it, 
and  are  entitled  to  a  distributive  share  of  the  profits  made  in 
the  business.  As  between  themselves,  however  it  may  be  as- 
to  others,  they  are  liable  for  losses  in  proportion  to  their  stock. 
They  have,  however,  no  power  to  use  the  name  of  the  company, 
to  interfere  with  its  business,  or  to  bind  it  in  any  manner. 
This  power  they  have  voluntarily  surrendered,  and  have  com- 
mitted it  to  the  trustees  selected  by  them  as  the  agents  and 
representatives  of  the  company;  so  that  the  firm  or  company 
speaks,  not  through  its  members  as  such,  but  through  its  trus- 
tees. These  are  liable  for  their  fidelity  to  the  trust,  and  for 
all  profits  made  in  the  business,  in  substantially  the  same 
manner  that  a  board  of  directors  is  liable  to  the  stockholders- 
in  an  incorporated  company.  In  partnerships  of  the  ordinary 
character,  each  partner  is  the  agent  of  his  firm,  has  personal 
contact  with  and  control  over  its  afiFairs,  and  the  right  to  pos- 
session in  common  with  his  copartners  of  the  firm  property  ;^ 
but  under  the  agreement  organizing  the  Metalline  Land  Com- 
pany, the  relation  of  the  individual  member  to  the  firm  wa» 
changed,  and  his  rights  reduced  so  that  the  stockholder  had 
only  a  right  to  participate  in  the  election  of  trustees  and  ta 
receive  his  share  of  the  money  made. 

The  interest  of  the  stockholder  in  the  company  property  i» 
controlled  by  his  relation  to  the  company  under  his  agreement 
and  by  the  nature  of  the  business  done.  The  object  in  buying 
was,  not  to  mine  or  operate  in  any  other  manner,  but  to  sell 
again  so  as  to  make  gain  by  the  purchase  and  sale  of  land,  and 
the  articles  provided  for  the  division  of  the  profits  made  by 
such  purchase  and  sale  among  the  stockholders.  The  interest 
of  eacn  member  was  therefore  an  interest  in  the  profits  made. 
He  had  no  title  to  the  land  bought  by  the  trustees  for  the  com- 
pany, as  a  tenant  in  common  or  otherwise,  and  could  neither 
convey  nor  encumber  it.    His  interest  in  it  was  personal  estate^ 
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and*lhe  extent  of  that  interest  was  shown  by  his  certificates  of 
stock:  Kramer  v.  Arthurs,  7  Pa.  St.  165;  Brady  v.  Colhoun,  1 
Penr.  &  W.  140.  The  company  was  the  real  owner  of  the  land, 
and  the  trustees  acting  for  it  could  alone  encumber  or  convey 
it.  The  stockholder  had,  as  a  partner  has,  a  resulting  interest 
in  the  business  and  assets  of  the  company,  which  can  be  le- 
gally ascertained  only  by  an  account:  Meily  v.  Wood,  71  Pa. 
St.  488;  10  Am.  Rep.  719.  The  purchase  of  real  estate  by  a 
firm  or  company  dealing  in  it  is,  as  between  itself  and  its 
members,  a  conversion  of  it  into  personalty,  and  the  levy  and 
sale  of  the  land  upon  a  judgment  against  an  individual  member 
of  the  firm  passes  no  interest  or  estate  in  it  to  the  purchaser. 
The  creditor  of  one  partner  can  acquire  by  levy  and  sale  of  his 
debtor's  interest  no  greater  right  than  his  debtor  held;  viz., 
the  right  to  an  account  and  to  a  distributive  share  of  what 
may  remain  after  the  payment  of  the  firm  debts  on  final  set- 
tlement: EhherVs  Appeal,  70  Pa.  St.  79;  West  Hickory  M.  Ass'n 
V.  Reed,  80  Pa.  St.  38;  Meily  v.  Wood,  71  Pa.  St.  488;  10  Am. 
Rep.  719.  The  interest  of  Oliver  as  a  stockholder  in  the  land 
company  was,  therefore,  not  that  of  a  tenant  in  common  of  its 
lands,  but  that  of  one  entitled  to  share  in  the  profits  of  its 
business.  The  trustees  under  his  will  succeeded  him  as  hold- 
ers of  his  shares,  and  their  interest  as  such  holders  is  neither 
greater  nor  less  than  his  interest  was  while  he  was  living. 

The  company  was  not  dissolved  by  Oliver's  death,  and  has 
not  yet  been  dissolved.  It  has  done  but  little  business  for  sev- 
eral years,  but  it  has  paid  the  taxes  on  its  lands  and  kept  up 
its  own  organization,  and  still  holds  undisposed  of  nearly  six 
hundred  acres  in  the  names  of  its  trustees.  The  relation  be- 
tween it  and  the  holders  of  its  stock  is  therefore  the  same 
since  Oliver's  death  as  before.  He  had  no  title  to  the  lands  of 
the  company  while  he  lived,  and  none  could  pass  from  him  to 
the  trustees  under  his  will  by  reason  of  his  death.  His  inter- 
est as  a  stockholder  was  personal  estate  in  his  hands,  and  it 
is  personal  estate  now  in  the  hands  of  his  representatives.  The 
dividend  made  by  the  company  out  of  the  proceeds  of  the  forty 
acres  has  the  same  character  and  is  governed  by  the  same 
rules  as  though  it  had  been  made  in  his  lifetime.  It  repre- 
sents part  of  the  diflFerence  between  the  cost  of  the  land  sold, 
including  taxes  and  expenses,  and  the  price  received  for  it. 
That  diti'erence  is  the  profit  made  by  means  of  the  purchase 
and  sale  of  the  land,  which  it  is  the  duty  of  the  trustees  to  di- 
vide among  the  stockholders.     It  is  clear,  therefore,  that  this 
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dividend  is  personal  estate,  and  represents  gain  or  profit  made 
in  tiie  proper  business  of  the  land  company, —  that  of  buy- 
ing land  for  purposes  of  sale,  and  selling  it  with  a  view  to 
make  gain  for  the  stockh9lder8.  The  will  directs  the  payment 
of  the  net  income  from  his  estate,  real  and  personal,  to  hia 
daughter,  and  as  this  dividend  represents  income,  it  goes  to 
the  daughter,  and  not  to  the  remainderman.  The  shares  are 
part  of  the  residuary  estate,  and  belong  to  appellant.  The 
profit  accruing  from  the  sale  of  lands  is  income  from  the  in- 
vestment in  the  stock  of  the  land  company,  and  if  made  since 
the  death  of  Oliver,  is  not  to  be  distinguished  from  income 
derived  from  any  other  source. 

This  leads  us  to  the  only  other  question,  which  is,  When 
was  the  profit  out  of  which  this  dividend  is  declared  earned? 
It  is  urged  that  it  has  not  been  earned  since  Oliver's  death, 
and  that  for  that  reason,  admitting  it  to  represent  profits,  it 
belongs  to  the  remainderman  under  the  rule  in  Earp's  Appeal^ 
28  Pa.  St.  368.  The  argument  is,  that  the  phenomenal  ad- 
vance in  the  price  of  this  piece  of  land  is  not  due  to  anything 
done  by  the  land  company,  by  way  of  development  or  other- 
wise, but  to  the  presence  of  a  rich  deposit  of  copper  ore  which 
was  in  place  when  Oliver  died.  For  this  reason,  it  is  said,  the 
real  value  of  the  land  has  not  changed;  nothing,  therefore,  has 
been  gained  by  reason  of  anything  done  by  the  company. 

The  reply  to  this  is,  that  the  object  of  forming  the  company 
was  to  buy  lands  in  advance  of  any  general  knowledge  of  their 
mineral  value,  and  by  means  of  openings  or  borings,  develop 
their  true  value  and  then  sell.  Whether  the  work  which  dem- 
onstrated the  existence  of  the  deposit  of  copper  on  the  forty 
acres  was  the  work  done  by  it  or  by  its  neighbors,  is  unimpor- 
tant. The  mineral  value  was  made  apparent  in  either  case, 
and  a  sale  at  a  greatly  increased  price  made  possible.  The  in- 
creased price  came,  not  from  a  change  in  the  actual  value,  but 
from  a  correct  knowledge  of  that  value,  which  increased  the 
market  price.  This  knowledge  was  acquired,  and  the  price 
advanced  in  consequence  of  it,  after  Oliver's  death.  When  he 
died  the  stock  was  thought  to  be  of  little  value,  and  the  lands 
could  not  have  been  sold  at  a  profit.  There  were,  therefore, 
no  accrued  or  undivided  profits  to  pass  to  the  remainderman, 
and  the  wonderful  advance  made  since  his  death  has  been 
earned,  within  the  meaning  of  the  rule  in  Earp's  Appeal,  28 
Pa.  St.  368,  by  means  of  developments  made  in  the  neighbor- 
hood since  the  title  was  vested  in  the  trustees  named  in  his 


Oct.  1890.]  Oliver's  Estate.  .  899 

will.  Earp^a  Appeal,  28  Pa.  St.  368,  is  therefore  in  harmony 
with  our  holding  in  this  case.  The  same  is  true  of  Wilthank'a 
Appeal,  64  Pa.  St.  256;  3  Am.  Rep.  585,  and  Moss's  Appeal,  83 
Pa.  St.  264;  24  Am.  Rep.  164.  In  the  latter  case,  the  ques- 
tion was  over  the  character  of  the  option  to  subscribe  for  new 
shares  of  stock,  belonging  to  existing  stockholders  by  virtue 
of  their  ownership;  and  this  court  held  that  the  option  did  not 
represent  profits  earned,  but  the  right  of  the  holder  to  increase 
his  investment  with  a  view  to  enlarged  operations  and  greater 
profits  to  be  earned  thereby  in  the  future.  It  belonged,  there- 
fore, to  the  owner  of  the  stock,  and  not  to  the  owner  of  the  in- 
come. 

The  circumstance  that  the  entire  block  of  shares  in  the 
land  company  was  appraised  at  five  dollars  is  without  signifi- 
cance. It  is  now  clear  that  the  shares  are  worth  all  that  has 
been  invested  in  them,  and  that  the  remainderman  is  many 
thousands  of  dollars  better  oflF  than  was  supposed  when  the  in- 
ventory was  taken,  but  the  net  income  is  not  his;  that  goes 
to  the  daughter. 

The  decree  of  the  court  below  is  aflSrmed,  and  the  costs  of 
this  appeal  are  to  be  paid  by  the  appellant. 

Uniwcx)RPORATKD  Joint-stook  Cobcpanibs.  —  Joint-stock  companies  are 
mere  partnerships,  except  in  form:  Sobinaon  r.  Snutk,  3  Paige,  222;  24 
Am.  Dec.  212.  Land  may  be  conveyed  to  trustees  in  trust  for  stockholders 
and  their  heirs  in  an  unincorporated  company:  President  etc.  v.  Minor,  9 
Smedes  &  M.  544;  48  Am.  Dec.  727.  Members  of  unincorporated  companies 
are  liable  as  partners:  Lynch  t.  Poatlethwaite,  7  Martin,  N.  S.,  69;  12  Am. 
Deo.  49.5,  and  note.  Members  of  an  unincorporated  company  may  confer 
authority  to  sell  its  property  upon  a  committee  composed  of  some  of  the 
company:  Curtisa  ▼.  Hoyt,  19  Conn.  154;  48  Am.  Dec.  149. 

Trusts  —  Stock  Dividends. —  Where  a  testator  bequeathed  the  "income, 
profit,  and  products  "  of  certain  stock  in  a  corporation  to  one  for  life,  with  a 
remainder  over  to  another,  and  afterwards  the  corporation  increased  its  capi* 
tal  stock,  allowing  each  stockholder  the  option  to  take  at  par  as  many  new 
•hares  as  he  owned  of  the  old,  and  the  trustees  under  the  will  sold  part  of 
their  options  to  take  new  shares,  and  with  the  proceeds  bought  new  shares,  it 
was  decided  that  the  new  shares  were  capital,  and  went  to  the  remainderman: 
Mo»8'»  Appeal,  83  Pa.  St  264;  24  Am.  Rep.  164,  and  particularly  note  169- 
172.  The  remainderman  may,  however,  acquisce  in  the  turning-over  of  the 
corpus  to  the  lite  tenant,  and  be  bound  thereby,  unless  he  was  uneducated, 
just  of  age,  and  dependent  upon  the  trustee,  and  the  accounts  were  so  com- 
plicated that  be  wa«  not  fnlly  oonvetsant  tberewitb:  Sedgwick  t.  Tajflor,  U 
Va.  8201 
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WiSOHAM  V.  RiOKARDS. 
[136  Pennsylvania  State,  109.] 
Sbbvant  cannot  Impose  on  his  Master  Hioher  Liabilitt  than  LaT' 
TER  IS  UNDER  TO  HiHSELr.  —  A  Servant  cannot  by  any  act  of  his  im- 
pose upon  bis  master  a  higher  liability  for  negligence  than  the  master  i» 
under  to  the  servant  himself.  A  person,  therefore,  who  assists  a  servant,^ 
at  the  latter'a  request  only,  can  have  no  dififerent  remedy  against  th» 
master  from  that  which  the  servant  himself  has;  and  as  a  servant  en- 
gaged in  the  service  of  a  common  master,  and  in  a  common  employment, 
cannot  recover  against  the  master  for  injuries  received  through  the  neg- 
ligence of  a  fellow-servant,  so  such  person  who  joins  in  the  service  ab 
the  servant's  request,  and  is  so  injured,  cannot  recover  against  the  mas- 
ter, because  he  makes  himself  one  of  a  class,  who,  as  against  their  mas- 
ter, have  no  right  of  recovery  for  one  another's  negligence.  Nor  does  it 
make  any  difference  in  snch  case  that  such  person  rendered  the  assist- 
ance in  obedience  to  an  order  of  his  own  superior,  made  in  response  to  » 
call  proceeding  from  the  servant  to  whom  such  assistance  was  rendered. 
And  the  same  rule  applies  where  the  work  in  doing  which  the  injury 
is  received  is  a  joint  movement,  in  which  are  interested  both  the  master 
of  the  person  injured,  and  the  master  of  the  servant  at  whose  request 
'  the  service  is  rendered. 

Trespass.  There  was  a  verdict  and  judgment  for  the 
plaintiff,  and  the  defendant  appealed.  The  other  facts  are 
stated  in  the  opinion. 

William  W.  Wilthank,  for  the  appellant. 

E.  H.  Hanson  and  E.  F.  Hoffman^  for  the  appellee. 

Green,  J.  This  case  is  an  exceedingly  close  one,  highly 
exceptional  in  its  facts,  and  apparently  without  a  precedent 
among  the  authorities.  The  defendant  was  delivering  a  heavy 
fly-wheel,  weighing  five  thousand  pounds,  to  a  Mr.  Blessing, 
at  the  factory  of  the  latter.  The  wheel  was  divided  into  two 
equal  sections,  and  the  first  of  them  had  been  delivered  on 
the  pavement  in  front  of  Blessing's  factory  in  the  morning. 
Blessing's  men,  under  his  direction,  had  put  up  a  scaffolding 
as  high  as  the  doorway  leading  into  the  building,  about  two 
feet  high,  and  had  raised  the  section  already  delivered  up 
nearly  to  the  top  of  the  scaffold,  when  Rickards's  men  returned 
with  the  other  section  and  insisted  upon  unloading  it  at  once. 
The  first  section  was  then  dropped  down,  and  the  chain  taken 
off  and  fastened  to  the  second  section,  and  it  was  raised  clear 
of -the  wagon  and  over  the  scaffold.  Some  difficulty  was  ex- 
perienced with  the  rope  and  chain,  and  the  section  was  dropped 
till  it  rested  on  the  scaffold  and  against  the  wall.  While  in 
that  position,  Harvey,  Rickards's  foreman,*climbed  up  on  the 
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■vfheA  and  loosened  the  chain  and  stepped  down  on  the  rim  of 
the  wheel,  and  it  was  claimed  by  the  plaintiff  his  weight  on 
the  rim  caused  the  wheel  to  topple  over  and  fall  on  the  plain- 
tiff and  injure  hira.  It  was  testified  by  Weigel,  as  well  as  by 
Wiegner,  Blessing's  foreman,  that  while  the  wheel  was  being 
moved,  just  about  the  time  the  chain  became  tangled,  Harvey 
called  for  help,  and  Wischam  was  either  called  for  by  Wieg- 
ner, or  he  happened  to  be  on  the  ground,  and  he  assisted  in 
moving  the  wheel.  Wiegner  and  Weigel  were  Blessing's  men, 
and  they  were  assisting,  and  when  Wischam  came  up  he  was 
told,  as  he  testifies,  by  Wiegner  to  catch  hold  of  the  chain. 
He  does  not  say  whether  he  did  so  or  not,  nor  does  any  other 
witness  say  what  he  was  doing  at  the  moment  of  the  acci- 
dent, but  they  all  say  that  when  the  wheel  fell  he  was  under 
it.  There  was  a  lack  of  definite  statement  on  this  subject, 
and  it  does  not  appear  that  the  attention  of  the  witnesses  was 
called  to  it  in  their  examination.  However,  it  is  a  fair  infer- 
ence that  Wischam  was  called  by  Wiegner  to  assist,  and  that 
be  did  assist  in  some  way,  or  was  present  for  that  purpose 
when  he  was  injured.  Wischam  says  Wiegner  called  to  him 
to  come  out  and  help,  and  told  him  to  take  hold  of  the  chain. 
Wiegner  says  he  don't  recollect  calling  him,  but  that  he  saw 
him  around,  and  that  he  did  help.  As  the  court  charged  the 
jury  that  if  Wischam  was  a  mere  volunteer  he  could  not  re- 
cover, we  will  have  to  assume  that  the  jury  believed  his  state- 
ment that  he  was  directed  by  Wiegner,  who  was  his  boss  or 
foreman,  to  help,  and  did  help  in  consequence  of  that  direc- 
tion. The  case,  on  its  facts,  then,  stands  thus:  Wischam, 
being  one  of  Blessing's  men,  assisted  in  moving  the  wheel  at 
the  instance  of  Blessing's  foreman,  who  called  for  him  by  the' 
request  of  Harvey,  Rickards's  foreman,  and  received  his  injury 
whilst  rendering  assistance  in  these  circumstances.  The  case, 
or  rather  the  question  of  Rickards's  liability,  is  complicated 
by  the  fact  that  the  movement  of  the  wheel  was  a  joint  move- 
ment in  which  both  Blessing  and  Rickards  were  interested, 
and  by  the  fact  that  Wischam  acted  under  orders  from  his 
own  foreman.  Rickards  was  certainly  not  bound  to  put  the 
-wheel  inside  Blessing's  building.  His  delivery  would  have 
been  complete  when  delivery  on  the  pavement  or  on  the 
scaffolding  was  made.  The  first  section  was  completely  de- 
livered when  it  was  deposited  on  the  pavement.  £ut  Bless- 
ing wanted  the  wheel  in  the  building,  and  while  the  men  were 
«11  there,  that  was  what  they  were  trying  to  do,  and  in  that 
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act  all  the  men  were  participants.  It  is  true,  the  delivery  from 
the  wagon  on  the  platform  was  not  quite  completed  when  the 
accident  happened,  and  therefore  we  think  it  must  be  regarded 
as  having  happened  while  the  defendant's  men  were  perform- 
ing their  act  of  delivery. 

Now,  it  is  perfectly  clear  that  if  the  plaintiff  was  a  mere 
volunteer, — that  is,  assisted  entirely  of  his  motion,  by  his 
own  voluntary  proffer  of  service,  —  the  defendant  would  not 
be  liable.  All  the  authorities  are  that  way,  and  so  the 
court  charged  the  jury.  The  question  is,  If  he  assisted,  at  the 
request  of  the  defendant's  servant,  or  in  consequence  of  such 
request,  is  the  defendant  liable?  There  are  two  cases,  one  of 
which  was  cited  in  the  paper-books,  which  have  a  very  im- 
portant bearing  on  that  question.  One  of  them  is  the  case  of 
Potter  V.  Faulkner^  101  Eng.  Com.  L.;  1  Best  &  S.  800.  The 
defendant's  porters  were  lowering  bales  of  cotton  from  the  de- 
fendant's warehouse,  and  his  carter  was  receiving  them  into 
his  lorry  (small  wagon).  The  plaintiff,  who  was  waiting  with 
a  lorry  to  receive  a  load  of  cotton  for  his  master,  at  the  request 
of  the  defendant's  carter,  assisted  him,  and  in  consequence  of 
the  negligence  of  the  defendant's  porters,  a  bale  of  cotton  fell 
upon  and  injured  him.  Held,  that  the  defendant  was  not 
liable  to  an  action.  In  the  report  of  the  case,  the  following 
facts  are  stated,  amongst  others:  "The  lorry  which  was  being 
loaded  at  the  time  of  the  accident  was  the  property  of  the  de- 
fendant, and  the  parties  above,  and  the  carter  below,  were  his 
servants,  of  which  the  plaintifiF,  before  the  accident,  had  no- 
tice. The  carter  of  the  defendant's  lorry,  which  was  being 
loaded  in  the  manner  before  mentioned,  requested  the  plaintiff, 
who  was  waiting  with  his  master's  lorry  for  his  turn,  to  help 
him  to  move  into  their  proper  places  in  his  cart  the  bales 
which  were  being  lowered  for  him.  The  plaintiff  thereupon 
got  upon  the  defendant's  lorry,  and  was  assisting  him  whea 
the  accident  happened."  The  court,  Erie,  C.  J.,  said:  "The 
plaintifl'  intervened  to  assist  the  servant  who  was  in  the  cart, 
and,  80  far  as  the  master  was  concerned,  was  a  volunteer  upon 
the  occasion,  and  was  injured  by  what  was  found  to  be  negli- 
gence in  the  defendant's  servants  in  the  warehouse.  The 
question  is,  Can  the  plaintiff,  under  the  circumstances,  sue  the 
master  for  the  negligence  of  his  servants?  This  is  the  case  of 
one  who  volunteers  to  associate  himself  with  the  defendant's 
servant  in  the  performance  of  his  work,  and  that  without  the 
consent  or  even  the  knowledge  of  the  master.     Such  a  one 
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canr^t  stand  in  a  better  position  than  those  with  whom  he  as- 
sociates himself,  in  respect  of  their  master's  liability;  he  can 
impose  no  greater  obligation  upon  the  master  than  that  to 
wliich  he  was  subject  in  respect  of  a  servant  in  his  actual  em- 
ploy; and  it  is  clear  law  that  the  master  would  not  have  been 
liable  if  the  servant  below  had  been  injured  by  the  negligence 
of  the  servants  above.  As  between  master  and  servant,  the 
duty  of  the  master  is  to  take  due  care  to  employ  other  ser- 
vants of  competent  skill  and  ordinary  carefulness;  when  ho 
has  done  that,  he  has  done  his  duty  as  between  himself  and 
his  servants,  and  we  are  of  opinion  that  the  liability  contended 
for  by  the  plaintiff  does  not  attach  to  an  employer. 

It  will  be  perceived  that  the  court  considered  the  plaintiflf 
to  be  a  volunteer,  notwithstanding  he  intervened  only  at  tlie 
request  of  the  defendant's  servant.  Now,  while  it  may  seem  a 
little  strained  to  call  such  a  person  a  mere  volunteer,  the 
reason  given  for  the  non-liability  of  the  master  is  more  sub- 
stantial, to  wit,  that  the  plaintiflf 's  act  of  associating  himself 
with  the  defendant's  servant,  in  the  performance  of  the  work, 
was  done  without  the  knowledge  or  consent  of  the  master,  and 
therefore  he  could  acquire  no  better  position  than  that  of  the 
servant  with  whom  he  associated  himself. 

The  other  case  to  which  reference  has  been  made  is  Flower 
V.  Pennsylvania  R.  R.  Co.,  69  Pa.  St.  210;  8  Am.  Rep.  251.  In 
that  case,  a  locomotive  being  at  a  water-station  in  the  city  of 
Lancaster,  the  fireman  asked  a  boy  ten  years  old,  standing 
there,  to  turn  on  the  water.  Whilst  he  was  climbing  on  the 
tender  to  put  in  the  hose,  the  remainder  of  the  train  came 
down  with  the  ordinary  force,  and  struck  the  car  attached  to 
the  engine;  the  jar  threw  the  boy  under  the  wheels,  and  he 
was  killed.  In  an  action  by  the  parents  for  his  death,  it  was 
held  that  the  company  was  not  liable.  Agnew,  J.,  in  deliver- 
ing the  opinion,  said:  "The  true  point  of  this  case  is,  that  in 
climbing  the  side  of  the  tender  or  engine  at  the  request  of  the 
fireman  to  perform  the  fireman's  duty  the  son  of  the  plaintiflf 
did  not  come  within  the  protection  of  the  company.  To  re- 
cover, the  company  must  have  come  under  a  duty  to  him 
which  made  his  protection  necessary.  Viewing  him  as  an 
employee  at  the  request  of  the  fireman,  the  relation  itself 
would  destroy  his  right  of  action:  Caldwell  v.  ^roion,  53  Pa. 
St.  453;  Weger  v.  Pennsylvania  R.  R.  Co.,  55  Pa.  St.  460;  Cum- 
berland V.  R.  R.  Co.  V.  Myers,  55  Pa.  St.  288.  Had  the  fire- 
man himself  fallen,  in  place  of  the  boy,  he  could  have  had  no 
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remedy.  It  does  not  seem  to  be  reasonable  tbat  his  request 
to  the  boy  to  take  his  place,  without  any  authority,  general  or 
special,  can  elevate  the  boy  to  a  higher  position  than  his  own, 
and  create  a  liability  where  none  would  attach  had  he  per- 
formed the  service  himself." 

The  very  important  proposition  declared  in  this  case  is, 
that  the  servant  of  the  company  cannot  impose  a  higher  lia- 
bility upon  it  than  it  was  under  to  himself,  bj'  any  act  of  his, 
and  that  the  person  rendering  assistance  in  the  service  of  the 
company  at  the  request  of  its  servant  can  have  no  other  or 
different  remedy  against  the  company  than  the  servant  him- 
self had.  It  seems  to  be  a  reasonable  doctrine,  founded  in 
sound  principles,  and  it  has  received  full  judicial  sanction  in 
the  two  cases  cited. 

Degg  v.  Midland  Wy  Co.,  1  Hurl.  &  N.  773,  was  the  case  of 
one  who  was  a  pure  volunteer,  but  the  reasoning  of  the  opinion 
is  in  conformity  with  the  same  doctrine.  Bramwell,  B.,  thus 
states  the  facts  and  decision:  "The  defendants  were  possessed 
of  a  railway  and  carriages  and  engines;  their  servants  were 
at  work  on  the  railway  in  their  service  with  those  carriages 
and  engines;  the  deceased  voluntarily  assisted  some  of  them 
in  their  work;  others  of  the  defendants'  servants  were  negli- 
gent about  their  work,  and  by  reason  thereof  the  deceased 
was  killed;  the  defendants'  servants  were  competent  to  do 
the  work;  the  defendants  did  not  authorize  the  negligence. 
We  are  of  opinion  that,  under  these  circumstances,  the  action 
is  not  maintainable.  The  cases  show  that  if  the  deceased 
had  been  a  servant  of  the  defendants,  and  injured  under  such 
circumstances  as  occurred  here,  no  action  would  be  maintain- 
able; and  it  might  be  enough  for  us  to  say  that  those  cases 
govern  this,  for  it  seems  to  be  impossible  to  suppose  that  the 
deceased,  by  volunteering  his  services,  can  have  any  greater 
right  or  impose  any  greater  duty  on  the  defendants  than 
would  have  existed  had  he  been  a  hired  servant." 

It  will  be  seen  that  the  fundamental  idea  of  the  reasoning 
is,  that  the  volunteer  can  have  no  greater  rights  than  those 
servants  have  who  are  engaged  in  the  service  in  which  he 
joins;  and  it  is  not  so  much  because  he  is  a  volunteer  as  be- 
cause he  makes  himself  one  of  a  class  who,  as  against  their 
masters,  have  no  right  of  recovery  for  each  other's  negligence. 
This  appears  plainly  enough  from  another  consideration.  If 
a  servant  is  paid  for  his  service,  of  course  he  has  only  the 
rights   of  associated   servants,  and   those  do  not   include  a 


Oct.  1890.]  WiSCHAM    V.   RiCKARDS.  905 

right  ^  recovery  for  the  negligence  of  a  fellow-servant.  Why 
should  he  have  a  higher  right  where  he  is  not  paid?  Baron 
Bramwell,  meeting  this  idea  in  the  case  cited,  says:  "  But  we 
were  pressed  by  an  expression  to  be  found  in  those  cases,  to 
the  effect  that  'a  servant  undertakes,  as  between  him  and 
the  master,  to  run  all  ordinary  risks  of  the  service,  includ- 
ing the  negligence  of  a  fellow-servant':  Wiggett  v.  Fox,  11 
Ex.  832;  and  it  was  said  there  was  no  such  undertaking 
here.  But  in  truth  there  is  as  much  in  the  one  case  as  in 
the  other;  the  consideration  may  not  be  as  obvions,  but  it  is 
as  competent  for  a  man  to  agree,  and  as  reasonable  to  hold 
that  he  does  agree,  that  if  allowed  to  assist  in  the  work, 
though  not  paid,  he  will  take  care  of  himself  from  the  negli- 
gence of  bis  fellow-workman,  as  if  be  were  paid  for  his  ser- 
vices." 

It  is  manifest,  therefore,  and  is  perfectly  well  settled  law, 
that  one  who  is  engaged  in  the  service  of  a  common  master, 
and  in  a  common  employment,  cannot  recover  against  the 
master  for  the  negligence  of  a  fellow-servant,  whether  he  is 
paid  for  his  service  or  not.  Now,  the  cases  of  Potter  v.  Faulk- 
ner, 101  Eng.  Com.  L.,  1  Best  &  S.  800,  and  Flower  v.  Penn- 
gylvania  R.  R.  Co.,  69  Pa.  St.  210,  8  Am.  Rep.  251,  first  above 
cited,  are  full  authority  for  the  further  position,  that  if  the 
stranger  joins  in  the  service  at  the  request  of  one  of  the  ser- 
vants of  the  master,  he  is  in  no  better  position  than  a  mere 
volunteer. 

In  the  present  case,  the  plaintiflf's  intervention  in  the  ser- 
vice in  which  he  was  injured  was  induced  by  the  order  of  hia 
own  superior,  and  the  learned  court  below  thought,  and  so 
held,  that  he  could  not  be  regarded  as  a  volunteer,  but  rather 
as  in  the  performance  of  a  duty.  At  first  blush,  this  seems 
very  forcible  and  quite  reasonable,  and  it  had  much  weight 
with  the  writer  until  a  thorough  study  of  the  subject  and  of 
the  authorities  led  him  to  a  different  view.  As  I  regard  the 
matter,  the  cases  teach  us  that  it  is  not  because  the  associated 
servant  is  a  volunteer  that  he  is  denied  redress  for  the  negli- 
gence of  a  fellow-servant,  but  because  it  is  the  well-established 
law  of  the  relation  between  the  servants  whom  he  joins  and 
their  master  that  there  is  no  such  liability  on  the  part  of  the 
master.  Hence,  by  joining  them  in  their  common  service,  he 
becomes,  as  to  the  master,  one  of  them,  with  the  same  rights 
and  duties  as  to  the  master,  but  with  no  higher  rights  as 
against  him.     Certainly,  without  his  consent,  he  cannot  rea- 
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Bonably  be  subjected  to  a  greater  obligation  by  the  act  of  one 
of  his  servants  in  engaging  the  service  of  another  than  he  is 
under  to  that  servant.  If  this  be  so,  as  was  held  in  the  cases 
cited,  how  does  it  matter  in  what  manner  the  request  of  the 
defendant's  servant  was  communicated  to  the  plaintiff?  Let 
it  be  that  it  came  in  the  form  of  an  order  from  his  own  supe- 
rior, and  that  he  was  in  duty  bound  to  obey  that  order.  It 
was  still  only  done  at  the  request  of  the  defendant's  servant, 
and  the  question  we  have  to  decide  is,  the  liability  of  the 
master.  We  have  seen  that  his  liability  cannot  be  increased, 
without  his  consent,  by  the  act  of  his  servant;  and  it  is  that 
reason,  which  is  fundamental  in  the  discussion,  which  demon- 
strates his  freedom  from  obligation  for  his  servant's  act.  But 
if  this  is  the  determining  reason  of  the  argument,  it  is  just 
as  applicable  where  the  servant's  request  is  communicated 
through,  or  made  the  basis  of  an  order  by,  a  third  person  to 
the  plaintiff.  It  is  very  plain,  for  that  is  decided,  that  if 
Wiegner,  who  was  Wischam's  superior,  had  hinaself  joined 
the  service  at  the  request  of  Harvey  and  been  injured,  he 
could  not  have  recovered.  How,  then,  can  he  confer  upon 
Wischam,  who  is  at  best  only  his  representative,  a  right  of 
action  against  Rickards  which  he  did  not  possess  himself? 
We  cannot  see.  It  may  be  true  that  Wischam  was  subject  to 
a  duty  to  obey  Wiegner,  but  that  was  no  duty  to  the  defend- 
ant; it  was  no  duty  to  which  the  defendant  had  any  relation 
whatever,  and  it  is  only  the  defendant's  obligation  that  is  in 
question  here. 

We  cannot  think,  therefore,  that  the  defendant's  liability 
was  in  any  manner  increased  by  the  fact  that  Harvey's  request 
for  assistance  was  answered  by  Wischam's  joining  in  the  ser- 
vice in  consequence  of  an  order  from  his  superior.  It  was  still 
only  a  participation  by  Wischam  in  an  associated  service,  the 
law  of  which  excludes  him  from  compensation  to  be  recovered 
from  the  master  for  the  negligence  of  his  associates. 

There  is,  however,  a  feature  of  the  subject  which  requires 
consideration,  and  it  is  that  which  makes  this  case  so  exceed- 
ingly close.  It  is  illustrated  in  the  case  of  Abraham  v.  Rey- 
nolds^ 5  Hurl.  &  N.  142.  There  the  plaintiff,  a  servant  of  I. 
&  Co.  who  was  employed  by  the  defendants  to  carry  cotton 
from  a  warehouse,  was  receiving  the  cotton  into  his  lorry  when, 
in  consequence  of  the  negligence  of  the  defendants'  porters 
in  lowering  the  bales  from  the  upper  floor  of  the  warehouse,  a 
bale  fell  upon  him.     Held,  that  the  plaintiff  and  the  defend- 
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ants*  Servants,  not  being  under  the  same  control,  or  forming 
part  of  the  same  establishment,  were  not  so  employed  upon  a 
common  object  as  to  deprive  the  plaintiff  of  a  right  of  action 
against  the  defendants  for  such  negligence.  The  facts  found 
by  the  assessor  were,  that  the  plaintiff  went  to  the  warehouse 
of  the  defendants  to  receive  cotton  bales  into  his  wagon  and 
carry  them  to  his  employers;  that  the  cotton  was  in  a  room  on 
the  fifth  floor,  and  was  lowered  by  the  defendants'  servants 
into  the  lorry  below.  The  plaintiff  brought  his  lorry  under 
the  warehouse  and  received  three  or  four  bales,  when  one  of 
the  defendants'  men  called  to  him  to  pull  in  a  bale;  while  he 
was  doing  so  another  bale  fell  upon  him  from  above.  It  was 
argued  that  there  should  be  no  liability  on  the  part  of  the  de- 
fendants, the  owners  of  the  warehouse,  because  the  plaintiff 
was  engaged  in  a  common  service  with  the  defendants'  ser- 
vants. But  the  court  held  otherwise,  substantially  on  the 
ground  that  the  plaintiff  was  merely  acting  for  his  own  master, 
and  was  necessarily  present  for  the  purpose  of  receiving  the 
cotton,  and  therefore  had  no  relation  with  the  defendants. 
Pollock,  C.  B.,  said:  "When  two  persons  serve  the  same 
master,  one  cannot  sue  the  master  for  the  negligence  of  his 
fellow-servant.  The  rule  applies  to  every  establishment.  No 
member  of  an  establishment  can  maintain  an  action  against 
the  master  for  an  injury  done  to  him  by  another  member  of 
that  establishment,  in  respect  of  which,  if  he  had  been  a  stran- 
ger, he   might  have  had  a  right  of  action Here  it  is 

said  that  there  was  common  work.  If  it  was  agreed  that  this 
work  should  be  done  by  all,  the  rule  might  apply;  but  it  does 
not  apply  merely  because  the  parties  had  a  common  object,  if 
they  had  separate  ends,  and  for  some  purposes,  antagonistic 
interests.  There,  as  in  a  case,  put  by  my  brother  Martin 
during  the  argument,  of  warping  a  vessel  into  a  dock,  mariners 
at  one  end  and  dock-laborers  at  the  other,  dragging  at  a  rope, 
either  party  would  be  entitled  to  bring  an  action  for  an  injury 
received  in  consequence  of  the  negligence  of  the  others.  It  is 
carrying  the  matter  too  far  to  say  that  the  mariner  would  have 
no  right  of  action  against  the  employer  of  the  dock-laborers  if 
injured  by  the  negligence  of  the  latter.  They  have  different 
objects  and  different  liabilities."  This  reasoning  clearly  illus- 
trates the  grounds  of  the  decision.  The  plaintiff  was  merely 
receiving  the  cotton  as  the  agent  of  his  own  master,  and  while 
doing  so  was  injured  by  the  negligence  of  the  warehouseman's 
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servants.  There  was  no  cooamunity  of  service,  as  each  was  ia 
the  employ  of  a  different  master. 

Another  case  of  a  similar  kind  is  that  of  Wright  v.  London 
etc.  Ry  Co.,  L.  R.  1  Q.  B.  D.  252.  There  the  plaintiff  shipped 
a  heifer  in  a  box-car  of  the  defendant's  road,  and  took  passage 
on  the  same  train  himself.  On  arriving  at  the  station,  the 
car  was  shunted  to  a  siding  to  get  the  heifer  off.  There  were 
only  one  or  two  porters  available  to  shunt  the  box-car,  and  the 
plaintiff  assisted  in  shunting  the  car  to  the  side-track  to  get 
the  heifer  off,  and  while  doing  so,  the  box-car  was  run  into  by 
a  train,  which  had  been  negligently  allowed  by  the  defendant's 
servants,  and  the  box-car  was  driven  against  the  plaintiff,  and 
seriously  injured  him.  It  was  held  the  defendant  was  liable 
for  the  injury,  because  the  plaintiff  was  not  acting  merely  as  a 
volunteer,  and  he  was  not  a  fellow-servant,  but  only  assisted 
in  the  delivery  of  his  own  goods  on  his  own  behalf.  Lord 
Coleridge  said:  "It  is  plain  that  the  plaintiff  was  not  acting 
merely  as  a  volunteer,  in  which  case  he  would  have  been 
bound  to  take  all  the  risks  upon  himself  which  he  met  with 
in  the  employment.  Nor  was  it  the  case  of  master  and  ser- 
vant, in  which  case  the  defendants  would  not  have  been  liable 
for  the  negligence  of  a  fellow-servant.  But  the  defendants 
being  bound  by  contract  to  deliver  the  heifer  to  the  plaintiff, 
they,  by  their  representative,  the  station-master,  allowed  the 
plaintiff  to  take  part  in  the  delivery,  and  they  were  therefore 
bound  to  see  that  he  did  not  get  injured  by  the  negligence  of 
their  servants."  Cleasby,  B.,  said:  "It  is  said  that  as  the 
plaintiff  was  assisting  the  defendant's  servants,  he  became  a 
fellow-servant.  But  this  distinction  makes  no  difference,  for 
this  reason:  persons  who  engage  in  work  with  fellow-servants 
are  said  to  take  the  chances  of  the  sort  of  negligence  which 
they  themselves  or  their  fellow-servants  may  be  guilty  of.  Is 
the  plaintiff  here  in  the  position  of  a  fellow-servant?  The 
plaintiff  was  in  that  position  in  Degg  v.  Midland  Railway  Co., 
1  Hurl.  &  N.  773,  and  in  Potter  v.  Faulkner,  101  Eng.  Com.  L., 
1  Best  &  S.  800.  But  he  is  not  so  here.  He  has  not  agreed 
to  be  the  fellow-servant  of  the  defendant's  servants.  But,  ac- 
cording to  a  usual  practice,  he  has  assisted  in  the  delivery  of 
his  own  goods  on  his  own  behalf,  not  as  a  servant  of  the  com- 
pany." 

These  citations  indicate  the  grounds  upon  which  the  decis- 
ion was  put,  and  they  are,  in  substance,  that  the  plaintiff  had 
a  right,  on  his  own  behalf,  to  be  present,  and  aid  in  the  deliv- 
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ery  of  his  own  goods,  without  thereby  assuming  the  relation  of 
a  servant  to  the  defendant.  In  the  present  case,  that  was  not 
the  fact.  The  plaintiflF  did  become  one  of  the  servants  of  tho 
defendant  to  assist  in  the  defendant's  act  of  delivering  the 
wheel.  He  was  so  acting  in  response  to  the  request  of  one  of 
the  defendant's  servants;  he  had  no  right  or  interest  in  the 
wheel  or  its  delivery,  and  what  he  did  was  done  on  behalf  of 
the  defendant,  and  in  conjunction  with  the  defendant's  ser- 
vants. The  delivery  was  not  completed,  but  was  going  on 
when  the  accident  occurred,  and  the  delivery  was  the  act  of 
the  defendant.  The  participation  of  the  plaintiflf  was  not  that 
of  an  owner  receiving  his  own  goods,  but  was  that  of  a  servant 
assisting  the  servants  of  the  defendant,  and  this  circumstance 
brings  it  within  the  rule  of  non-liability.  The  distinction  is 
refined,  but  it  seems  to  be  substantial,  and  we  feel  constrained 
to  recognize  it  and  enforce  it. 
Judgment  reversed. 

Mastbk  akd  Skkvant  —  FxLLOw-SKRVANTS  —  YoiAjtmsBS.  —  A  person 
volnatarily  assisting  the  servant  of  another  in  the  performance  of  hia  duties, 
either  gratuitoasly  or  at  the  request  of  the  servant,  cannot  recover  against 
the  master  for  an  injury,  received  while  so  assisting,  in  consequence  of  the 
servant's  negligence:  Note  to  Fox  v.  Sandford^  67  Am.  Deo.  597;  Rhodea  r. 
Oeoigia  B,  R.  etc  Co.,  84  Ga.  320;  cuUe,  p.  362. 


Kuntzleman's  Trust  Estate. 

[136  Pknmsylvamia  Statk,  142.] 

Trust  won  Coverturb  Falls  it  there  is  No  Marriage  in  fact  or  in  con* 
templation,  or  if  the  cestui  que  trttat  becomes  discovert  by  the  death  of  her 
husband;  and  the  fact  that  the  trust  imposes  active  duties  upon  the 
trustee  does  not  prevent  this  result. 

Active  Trust  will  be  Sustained  when.  — Where  an  active  trust  is  created 
to  give  effect  to  a  well-defined  lawful  purpose  of  a  testator  in  relation  to 
his  family,  the  trust  will  be  sustained,  whether  the  ceatui  que  trust  be  siu 
juris  or  not.  Where,  therefore,  the  testator's  object  was  by  means  of 
the  trust  to  protect  the  corpus  of  the  estate  for  the  parties  entitled  in 
remainder,  the  trust  will  be  upheld  in  support  of  the  remainder. 

Rule  in  Shelley's  Case,  Devise  not  within,  when.  —  To  bring  a  devise 
within  the  rule  in  Shelley's  case,  the  limitation  in  remainder  must  be  to 
the  heirs  in  fee  or  in  tail,  as  a  nomen  coUectivum  for  tho  whole  line  of  in- 
heritable blood.  In  the  case,  therefore,  of  a  devise  of  income  to  a  daugh* 
ter  of  the  testator  for  life,  with  a  limitation  over  to  her  heirs,  excluding 
her  husband  and  mother,  the  rule  does  not  apply.  And  the  circamstance 
that  both  the  husband  and  mother  have  died  since  the  death  of  the  tes> 
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tator  can  have  no  effect.  The  testator's  intent  must  be  ascertained  from 
the  words  of  the  will,  which  are  to  be  read  in  the  light  of  the  circum- 
stancea  under  which  it  was  written. 

The  orphans'  court  sustained  the  trust  referred  to  in  the 
opinion,  and  awarded  the  balance,  constituting  the  corpus  of 
the  estate,  to  the  trustee  under  the  will,  and  Mrs.  Kuntzleman 
appealed.     The  other  facts  are  stated  in  the  opinion. 

R.  H.  and  W.  D.  Neilson,  for  the  appellant. 
George  Tucker  Bispham^  for  the  appellee. 

Clark,  J.  The  will  of  the  testator,  Philip  Dorney,  was 
probated  on  the  16th  of  September,  1840;  at  that  time  his 
daughter,  Amanda  Cornelia,  the  appellant,  was  a  child  five 
years  of  age,  of  course  unmarried,  and  not  contemplating  mar- 
riage. She  was  first  married  to  Craig,  June  14,  1855;  her 
husband  died  in  November,  1864.  She  was  afterwards  mar- 
ried to  Kuntzleman,  and  survived  her  second  husband  also. 

The  testator's  will  contained  a  clause  as  follows:  — 

"  And  the  remaining  one  full  equal  and  undivided  tenth 
part  thereof  unto  the  said  George  Miller,  his  heirs,  executors, 
administrators,  and  assigns,  in  trust,  nevertheless,  to  place  and 
continue  the  personal  estate  at  interest  on  good  landed  security 
or  interest,  or  invest  the  same  in  some  productive  public  funds 
or  loans,  and  to  pay  the  interest  and  income  thereof,  and  the 
rents,  issues,  and  profits  of  the  real  estate,  unto  my  said 
daughter,  Amanda  Cornelia  Dorney,  for  her  sole  and  separate 
use,  upon  her  separate  receipt,  without  the  control  or  inter- 
ference of  any  husband  she  may  have  or  take,  for  and  during 
all  the  terms  of  her  natural  life;  and  from  immediately  after 
the  decease  of  my  said  daughter,  Amanda  Cornelia  Dorney, 
then,  in  trust,  to  and  for  the  only  proper  use,  benefit,  and  be- 
hoof of  such  person  or  persons  as  would  be  entitled  to  the 
same  by  the  laws  of  the  commonwealth  of  Pennsylvania,  if 
my  said  daughter  had  survived  her  mother  and  husband,  if 
any  she  may  have,  and  died  intestate,  seised  and  possessed  of 
the  said  premises,  and  for  such  estate  and  estates  as  such 
person  or  persons  would  in  such  case  be  entitled  by  the  laws 
aforesaid." 

The  appellant's  contention  is,  that  the  whole  purpose  of  the 
trust  created  by  this  clause  of  the  will  was  a  trust  for  cover- 
ture, or  for  the  separate  use  of  the  testator's  daughter,  which 
fell  for  lack  of  a  marriage,  or  a  contemplated  marriage,  to  sup- 
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port  II;  that  as  her  mother  and  her  husband  are  both  dead, 
the  parties  to  take  at  the  daughter's  death  are  her  right  heirs 
and  that,  by  the  rule  in  Shelley's  case,  she  has  an  absolute  es- 
tate in  the  fund  for  distribution.  The  appellees,  on  the  other 
hand,  contend,  —  1.  That  the  trust  is  active  during  the  con- 
tinuance of  the  life  estate  of  Mrs.  Kuntzlemen;  that  her  estate, 
therefore,  is  an  equitable  estate,  whilst  the  estate  to  the  heirs 
in  remainder  is  legal,  and  that  for  that  reason  the  former 
cannot  coalesce  with  the  latter;  and  2.  That  even  if  the 
particular  estate  be  held  to  be  a  legal  estate,  the  estate  in  re- 
mainder is  limited  in  language  which  does  not  bring  the  gift 
within  the  rule. 

It  is  conceded  on  all  hands  that  for  the  reasons  already 
stated  the  trust  cannot  be  sustained  as  a  separate  use,  or  as  a 
trust  for  coverture,  and  the  authorities  are  full  and  plain  upon 
this  point:  WelU  v.  McCall,  64  Pa.  St.  208;  Ogden's  Appeal,  70 
Pa.  St.  501.  Nor,  apart  from  the  purpose  of  the  testator  with 
respect  to  the  remainder,  can  we  discover  any  other  object  to 
be  attained  by  the  trust,  than  a  separate  use  for  his  daughter. 
In  the  case  of  each  of  his  sons,  the  income  was  to  be  "  free 
from  their  debts,"  etc.;  and  although  the  use  of  these  words, 
perhaps,  was  not  essential  to  create  a  spendthrift  trust,  their 
omission  in  the  clause  quoted  is  significant  in  the  ascertain- 
ment of  his  purpose  with  respect  to  his  daughter.  There  is 
nothing  in  this  will  to  indicate  the  testator's  intention  to  create 
a  spendthrift  trust;  on  the  contrary,  it  is  plain  that  his  pur- 
pose was  to  create  a  trust  for  coverture. 

Where  an  active  trust  is  created  to  give  effect  to  a  well-de- 
fined, lawful  purpose  of  a  testator,  in  relation  to  his  family,  the 
trust  will  be  sustained,  whether  the  cestui  que  trust  be  sui  juris 
or  not.  This  was  established  in  Bamett's  Appeal,  46  Pa.  St. 
392,  86  Am.  Dec.  502,  overruling,  in  terms,  Kuhn  v.  Newvian, 
26  Pa.  St.  227,  where  a  different  doctrine  had  been  declared; 
and  the  ruling  in  BarnetCs  Appeal,  46  Pa.  St.  892,  86  Am. 
Dec.  502,  has  since  been  steadily  maintained.  See  Earp's  Ap- 
peal, 75  Pa.  St.  119,  and  cases  there  cited.  In  these  cases,  how- 
ever, the  bequests  and  devises  of  income  were  to  children  for 
life,  irrespective  of  coverture,  and  a  clear  purpose  appeared  to 
protect  the  corpus  of  the  estate  for  the  ultimate  devisees. 

But  the  cases  cited,  and  many  more  in  the  same  line  and  to 
the  same  effect,  are  clearly  distinguishable  from  those  in  which 
the  purpose  of  the  testator  is  to  create  a  trust  for  coverture. 
A  trust  for  coverture  is  one  of  the  well-settled  instances,  in 
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the  doctrine  of  special  trusts,  where  the  trust  fiills  if  there  i» 
no  marriage  in  fact  or  in  contemplation  to  support  it,  or  where 
upon  the  husband's  death  coverture  ceases.  And  it  is  immate- 
rial that  the  trust  imposes  active  duties  upon  the  trustee. 
These  duties  are  only  subsidiary  to  the  main  purpose;  they 
are  mere  incidents  or  adjuncts  to  the  trust;  and  if  the  trust 
itself  falls,  these  active  duties  are  dispensed  with;  they  will 
not  uphold  the  trust,  —  they  fall  with  it:  Megargee  v.  Naglee,  64 
Pa.  St.  216;  YarnaWa  Appeal,  70  Pa.  St.  386;  Ogden's  Appeal, 
70  Pa.  St.  501;  Ashhurst'a  Appeal,  77  Pa.  St.  464;  Williams'B 
Appeal,  83  Pa.  St.  377. 

But  we  think  the  testator's  purpose  in  part  was,  by  means 
of  this  trust,  to  protect  the  corpus  of  the  estate  for  the  parties 
entitled  in  remainder,  and  we  are  of  opinion  that  the  trust 
should  be  upheld  in  support  of  the  remainder.  The  bequest 
of  the  interest  and  income  is  expressly  for  life,  and  not  during 
coverture,  and  is  of  the  income  only,  not  of  the  corpus  of  the 
estate.  Those  entitled  in  remainder  are  "  such  person  or  per- 
sons as  would  be  entitled  to  the  same  by  the  laws  of  the  com- 
monwealth  of  Pennsylvania,"  if  the  daughter  *'  had  survived 
her  mother  and  husband,"  and  died  intestate.  The  expression 
"  such  person  or  persons  as  would  be  entitled  to  the  same  by 
the  laws  of  the  commonwealth  of  Pennsylvania  "  may  perhaps- 
be  taken  to  signify  "heirs":  Dodson  v.  Ball,  60  Pa.  St.  492; 
100  Am.  Dec.  586;  Williams's  Appeal,  83  Pa.  St.  377;  and  it 
may  be  assumed  that  the  persons  entitled  under  the  words  of 
the  entire  clause  are  such  persons  as,  at  the  daughter's  death,, 
are  her  heirs  at  law,  exclusive  of  her  mother  and  her  husband. 

But,  to  bring  the  devise  within  the  rule  in  Shelley's  case,  the 
limitation  in  remainder  must  be  to  the  heirs  in  fee  or  in  tail 
as  a  nomen  collectivum  for  the  whole  line  of  inheritable  blood. 
When  the  testator  annexes  words  of  explanation  to  heirs,  or 
heirs  of  the  body,  as  to  heirs  now  living,  etc.,  using  the  terms 
as  mere  descriptio  personarum,  or  for  the  specific  designation 
of  individuals,  a  new  inheritance  is  thereby  grafted  upon  the- 
heirs  to  whom  the  estate  is  given:  4  Kent's  Com.  221;  and  they 
will  be  assumed  to  take  as  purchasers.  The  rule  in  Shelley's 
case,  when  applied  to  real  property,  enlarges  the  life  estate 
into  an  inheritance.  The  heirs,  in  such  case,  therefore,  take 
qua  heirs,  and  it  is  not  in  the  power  of  the  testator  to  prescribe 
a  different  qualification  to  heirs  from  what  the  law  prescribe* 
when  they  take  in  the  character  of  heirs. 

For  these  reasons,  we  are  of  opinion  that  the  limitation  over 
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in  this  case  does  not  bring  the  gift  within  the  rule,  even  if  the 
particular  estate  should  be  considered  legal.  The  limitation 
is  to  some  only  of  those  who  would  take  under  the  intestate 
law.  The  husband  and  the  mother  are  expressly  excluded. 
It  is  true,  they  are  both  now  deceased,  but  that  circumstance 
can  have  no  eflfect;  the  testator's  intent  must  be  ascertained 
from  and  his  will  construed  according  to  the  words  of  the  will; 
and  these  are  to  be  read  in  the  light  of  the  circumstances  un- 
der which  the  will  was  written.  The  merely  accidental  fact 
that  the  husband  and  mother  are  both  now  dead  does  not  bear 
upon  the  testator's  intent  at  the  execution  of  the  will,  or  deter- 
mine its  meaning  when  it  took  effect. 

YamalVs  Appeal,  70  Pa.  St.  336,  may  perhaps  be  regarded 
as  authority  for  the  proposition  that  the  exclusion  of  the  hus- 
band does  not  narrow  the  line  of  descent,  when  the  donor's  in- 
tention was  to  create  a  trust  for  the  separate  use  of  the  wife. 
Mr.  Justice  Agnew,  delivering  the  opinion  of  the  court  in  that 
case,  said:  "It  is  argued  that  the  exclusion  of  the  husbands 
of  the  daughters  in  the  remainder  clause  narrows  the  line  of 
descent.  But,  clearly,  this  does  not  change  the  intent  of  the 
testatrix  in  this  will,  for  it  must  be  remembered  that  there 
were  no  husbands  in  existence,  and  that  this  so-called  exclu- 
sion is  an  expression  corresponding  with  the  intent  of  the  tes- 
tatrix, which  was  to  give  the  daughters  separate  estates,  the 
effect  of  which  would  be  to  exclude  the  husbands."  Whilst 
this  reasoning  is  not  entirely  clear,  it  is  plain  that  it  does  not 
extend  to  the  exclusion  of  the  mother. 

We  are  of  opinion  that  the  rule  in  Shelley's  case  has  no  ap- 
plication; that  the  parties  entitled  at  the  death  of  the  testator's 
daughter  take  by  purchase;  and  the  trust  should  be  upheld  to 
protect  their  rights. 

The  decree  of  the  orphans'  court  is  affirmed,  and  the  appeal 
dismissed,  at  the  cost  of  the  appellant. 

Trcsts  —  Marrrd  Womkk  —  Pknnstlvania  Doctrihs.  — In  Penasylv»- 
nia  an  express  trust  for  the  separate  use  of  a  woman,  even  when  active 
duties  are  irnpoaed  upon  the  trustee,  so  that  really  the  trust  is  active,  cannot 
be  created  unless  she  is  already  married,  or  unless  it  is  made  in  coutempla* 
tion  of  her  marriage:  Note  to  Kay  v.  SeeUes,  78  Am.  Dec.  409. 

Trusts  —  Activk  Trusts.  —  For  a  discussion  of  active  trusts  with  refer- 
ence to  the  application  of  the  statutes  of  uses,  see  note  to  Kay  v.  Seated,  73 
Am.  Dec  407-409.  For  instances  of  active  trusts,  see  Porter  v.  /,<r,  88 
Tenn.  782;  Henmm  v.  WriglU,  88  Tenn.  501;  Davit  v.  WilUanu,  85  Tenn. 
646;  JowrobnoH  t.  MassengiU,  86  Tenn.  93. 
AM.  St.  Rrt.,  You  XX.— U 
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Rule  in  Shelley's  Case.  — The  rule  in  Shelley's  case  is  fully  and  tlior- 
oughly  discussed  in  an  extended  note  to  Ca^-peider  v.  Van  OUnder,  11  Am. 
St.  Rep.  100-107. 

Trusts  —  Corporate  Stock  —  Remainders.  —  For  bequests  of  the  income 
and  profits  of  corporate  stock  in  trust  for  life  with  a  remainder  over,  see 
OUvtr'a  Eataie,  136  Pa.  St.  43;  ante,  p.  894,  and  note. 


Lanoe  V.  Gorman. 

[I861PENN8YLVANIA  State,  200.1 
T1TI.S  OF  Purchaser  at  Execution  Sale  Paramount  to  All  Convet- 

ANOES    AND    ENCUMBRANCES    SUBSEQUENT     TO    JUDGMENT.  —  Though    a 

judgment  creditor  is  not  a  purchaser  within  the  recording  acts,  a  pur- 
chaser under  his  judgment  has  all  the  qualities  of  one,  by  relation,  from 
the  date  of  the  lien,  and  his  title  is  paramount  to  all  conveyances  and 
encumbrances  subsequent  thereto.  It  is  therefore  incumbent  on  a  party 
alleging  a  resulting  trust  in  his  favor  antedating  the  entry  of  such  judg- 
ment to  show  that  the  purchaser  at  the  sheriff's  sale  had  notice,  actual 
or  constructive,  of  the  equitable  title  or  resulting  trust  at  the  time  of 
his  purchase. 
Possession  ok  Property  as  Notice  oj  Title.  —  Possession  of  property  by  a 
tenant  is  notice  of  title  in  every  form;  but  when  the  person  having  pos- 
session has  placed  on  record  a  particular  title  consistent  with  that  posses- 
sion, the  registry  of  it  will  restrict  the  generality  of  notice  from  possession, 
and  narrow  it  to  specific  notice  of  that  particular  title.  Where,  tliere- 
fore,  land  paid  for  by  a  wife's  money  is  conveyed  by  mistake  to  her 
husband,  and  after  the  entry  of  judgments  against  him  the  husband 
and  wife  convey  to  a  third  person,  who  then  conveys  to  the  wife,  and  the 
the  sheriff  sells  the  land  as  the  property  of  the  husband,  the  wife  giv- 
ing notice  to^the  bidders  that  the  land  was  her  sole  and  separate  property, 
and  that  the  sale  would  not  pass  title,  such  notice,  being  silent  as  to  the 
fact  that  her  title  antedated  the  judgments,  and  that  notice  and  the  pos- 
session by  her  tenants  being  consistent  with  and  referable  to  the  recorded 
deed  to  her,  is  not  sufficient  notice  to  put  the  purchaser  on  inquiry 
as  to  the  prior  equitable  title;  nor  is  the  possession  sufficient  for  that 
purpose. 

Ejectmnet.     The  opinion  states  the  case. 

F.  W.  Bechtel.  John  0.  Johnson,  and  James  B.  Reilly,  for  the 
appellants. 

James  and  John  W.  Ryon,  for  the  appellee. 

Sterrett,  J.  This  action  of  ejectment  was  brought  by  plain- 
tiff and  her  husband,  since  deceased,  to  recover  possession  of 
the  lot  in  controversy,  in  her  own  right.  Both  parties  claimed 
under  Jacob  Newkirk,  who,  by  deed  dated  October  23,  1872, 
duly  recorded,  conveyed  the  lot  to  plaintiflf's  husband,  Joel  C. 
Lance,  for  the  consideration  of  seven  thousand  dollars.     In 
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1874,  Lance  and  wife,  by  deed  acknowledged  and  recorded  in 
August  of  that  year,  "  for  and  in  consideration  of  one  hundred 
dollars  and  divers  other  good  and  sufficient  considerations 
them  thereto  specially  moving,"  conveyed  the  same  to  David 
H.  Klingerman,  who,  witii  his  wife,  thereupon,  for  the  same 
consideration,  by  deed  acknowledged  and  recorded  on  the 
same  day,  conveyed  the  same  property  to  Anna  Lance,  the 
plaintiflF.  Her  contention  was,  that  the  consideration  paid  to 
Newkirk  was  money  of  her  separate  estate;  that  her  husband 
was  merely  trustee  for  her  of  the  legal  title,  and  that  the  con- 
veyance to  Klingerman  and  by  him  to  her  was  solely  for  tl]e 
purpose  of  uniting  in  her  the  legal  with  the  equitable  title. 
In  support  of  that  position,  evidence  was  introduced  to  show 
that  in  1864,  and  subsequently,  money  of  her  separate  estate, 
received  from  her  father,  was  invested  in  the  Boyer  farm,  and 
the  deed  therefor  taken  in  her  name;  that  about  two  years 
thereafter  it  was  sold  for  three  thousand  six  hundred  dollars,  a 
portion  of  which  at  least  was  paid  to  her  and  afterwards  invested 
in  the  Robertson  and  Beddel  farm,  which  in  turn  was  sold,  and 
with  part  of  the  proceeds  the  lot  in  controversy  was  acquired. 
The  evidence  as  to  these  investments,  reinvestments,  etc.,  is 
quite  voluminous;  but,  without  referring  thereto  in  detail,  it 
is  sufficient  to  say  that  it  tended  to  sustain  plaintiff's  conten- 
tion, and  having  been  submitted  to  the  jury  under  proper  in- 
structions, the  result  was  a  verdict  in  her  faver.  The  only 
inference  that  can  be  drawn  from  the  verdict  is,  that  the  jury 
found  plaintiff's  allegations  of  fact  were  true;  viz.,  that  the 
money  of  her  separate  estate,  which  had  been  several  times 
invested  and  reinvested  in  real  estate,  was  finally  used  in 
acquiring  title  to  the  lot  in  controversy  from  Jacob  Newkirk 
in  October,  1872,  and  that  none  of  her  husband's  money  or 
property  was  employed  in  making  the  purchase.  Exception 
was  taken  to  the  admission  of  some  of  the  evidence  above  re- 
ferred to,  and  to  instructions  of  the  court  in  submitting  the  • 
same  to  the  jury.  If  it  becomes  necessary  to  do  so,  the  speci- 
fications of  error  relating  thereto  will  be  considered  hereafter. 
The  contention  of  the  defendant  Mary  Gorman  is,  that  in 
1876  she  became  a  bona  fide  purchaser  for  value  of  the  lot  in 
question  at  sheriff's  sale,  without  notice  of  any  resulting  trust 
in  favor  of  plaintiff.  In  support  of  that  position,  evidence 
was  introduced  to  prove  that  the  real  estate  in  controversy 
was  levied  on  and  sold  on  executions  based  on  three  judg- 
ments against  Joel  C.  Lance,  two  of  which  judgments  in  favor 
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of  C.  M.  Swayze,  Nos.  28  and  29,  of  March  term,  1873,  wem 
entered  December  4,  1872,  nearly  two  years  before  the  convey- 
ance of  Lance  and  wife  to  Klingerman,  and  by  him  to  Mrs. 
Lance,  the  plaintiff;  that  at  said  sale  Mary  Gorman  purchased 
the  property  in  controversy  for  $2,810,  and  the  same  was  duly 
conveyed  to  her  by  the  sheriff.  Evidence  was  also  introduced 
tending  to  prove  that  about  the  time  of  the  conveyance  of 
Lance  and  wife  to  Klingerman,  and  by  him  to  Mrs.  Lance,  in 
1874,  and  prior  thereto,  Lance  was  largely  indebted,  and  suits 
had  already  been  brought  against  him,  etc.  When  the  two 
Swayze  judgments,  above  referred  to,  were  entered,  the  title 
to  the  real  estate  in  controversy  appeared  by  the  record  to  h& 
in  Joel  C.  Lance,  the  defendant  in  said  judgments.  The 
other  judgment,  in  favor  of  Schrieber,  was  obtained  after  the 
conveyance  to  Mrs.  Lance.  It  follows  from  what  has  been 
said  as  to  the  actual  state  of  the  record,  etc.,  that  if  defend- 
ant's purchase  at  sheriff's  sale  in  1876  was  without  notice, 
actual  or  constructive,  of  Mrs.  Lance's  equitable  title,  result- 
ing from  the  use  of  her  money  in  effecting  the  purchase  from 
Newkirk,  the  defendant  acquired  a  good  title.  The  question 
of  notice  thus  becomes  a  controlling  factor  in  this  case,  and 
the  burden  of  proving  it  devolved  on  the  plaintiff.  In  other 
words,  it  was  incumbent  on  her  to  establish  two  propositions: 
1.  That  she  had  an  equitable  estate  in  the  property,  result- 
ing from  the  use  of  her  own  money  in  purchasing  the  same 
from  Newkirk,  anterior  to  the  entry  of  either  of  the  Swayze 
judgments,  on  which  it  was  afterwards  sold  as  the  property  of 
her  husband;  2.  That  the  purchaser  at  sheriff's  sale  had 
notice  of  that  equitable  title  or  resulting  trust  when  she  bought 
the  property:  Fillman  v.  Divers,  31  Pa.  St.  429.  As  already 
stated,  the  verdict  in  plaintiff's  favor  necessarily  implies  an 
affirmative  finding  of  the  first  proposition;  and  assuming  for 
argument's  sake  that  there  was  no  error  leading  to  that  result, 
was  there  any  evidence  to  warrant  the  jury  in  also  finding  the 
second  proposition  affirmatively?  If  there  was  not,  the  plain- 
tiff failed  to  make  out  such  a  case  as  entitled  her  to  a  verdict, 
and  defendants'  eighth  point  for  charge,  viz.,  that  "under  all 
the  evidence  in  the  case  the  verdict  must  be  for  the  defend- 
ants," sliould  have  been  affirmed. 

It  is  contended  that  the  possession  of  the  premises  in  dis- 
pute by  plaintiff's  tenants,  at  the  time  of  the  sheriff's  salt-, 
was  constructive  notice  to  the  defendant  of  the  terms  of  their 
lenure  and  also  of  the  title  of  their  lessor;  that  the  defend- 
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ant,  in  obedience  to  the  maxim  caveat  emptor  is  presumed 
to  have  inquired  and  informed  herself  in  regard  to  the  condi- 
tion of  the  title  she  was  about  to  purchase.  Conceding  that 
inquiry  thus  became  a  duty,  what  would  have  been  disclosed 
by  a  reasonable  performance  of  that  duty?  Defendant  would 
have  learned  that  the  parties  in  possession  were  plaintiff's 
lessees,  and  that  plaintiff  claimed  to  own  the  property.  An 
examination  of  the  records  would  have  disclosed  the  further 
fact  that  the  evidence  and  only  record  evidence  of  her  title 
was  the  deed  of  Klingerman  and  wife,  recorded  August  31, 
1874,  more  than  a  year  and  a  half  after  the  Swayze  judgments, 
on  which  the  property  was  about  being  sold,  were  entered,  and 
further,  that  for  nearly  two  years  prior  to  the  date  of  that'con- 
veyance  the  recorded  title  was  in  the  name  of  plaintiff's  hus- 
band, Joel  C.  Lance.  Neither  the  deed  of  Klingerman  and 
wife,  nor  anything  in  the  regular  path  of  inquiry,  would  have 
disclosed  a  trust  in  plaintiff's  favor  resulting  from  her  hav- 
ing furnished  out  of  her  own  separate  estate  the  consideration 
of  the  conveyance  to  her  husband  by  Jacob  Newkirk  in  1872. 
On  the  contrary,  all  the  inquiry  that  defendant  was  reasonably 
required  to  make  would  have  resulted  in  showing  that  plain- 
tiff's title  had  its  inception  in  the  contemporaneous  convey- 
ances of  herself  and  husband  to  Klingerman,  and  by  the  latter 
to  her. 

The  principles  of  law  applicable  to  constructive  notice,  duty 
of  inquiry,  etc.,  are  clearly  stated  in  several  of  our  cases, 
among  which  are  Plumer  v.  Robertson,  6  Serg.  &  R.  179, 
185;  Woods  v.  Farmere,  7  Watts,  382,  386;  32  Am.  Dec.  772; 
Dickinson  v.  Beyer,  87  Pa.  St.  274,  281;  FiUman  y.  Divers,  31 
Pa.  St.  429.  In  the  former,  it  is  said:  "Where  a  man  is  in  pos- 
session, without  making  his  title  known,  a  prudent  person  would 
not  purchase  without  making  inquiry  into  that  title;  but  where 
he  who  is  in  possession  has  placed  upon  record  a  title  consist* 
•ent  with  that  possession,  it  may  well  be  taken  for  granted  that 
he  holds  under  the  recorded  title,  especially  in  this  common- 
wealth, where  every  deed  or  writing  affecting  the  title  of  lands 
may  be,  and  ought  to  be,  recorded."  In  Woods  v.  Farmere,  7 
Watts,  382,  386,  32  Am.  Dec.  772,  it  is  said  that  a  purchaser 
of  land  is  not  affected  with  constructive  notice  of  anything 
which  does  not  lie  within  the  course  of  his  title,  or  is  not 
connected  with  it;  that  possession  is  notice  of  the  possessor's 
title,  but  the  registry  by  him  of  a  particular  title  would  restrict 
the  generality  of  notice  from  possession.  "  The  tenant's  posses- 
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fiion  is  notice  of  title  in  every  form;  the  registry  of  a  particular 
title  is  notice  of  that  alone,  and  would  be  useless  for  any  pur- 
pose but  to  restrict  the  generality  of  the  notice  from  possession. 
It  is  therefore  an  indication  that  the  occupant  has  narrowed 
his  general  to  specific 'notice;  and  were  he  not  bound  by  it,  he 
might  with  impunity  do  an  act  to  mislead  one  who  is  pre- 
sumed to  have  used  every  means  of  information  accessible  to 
him,  so  far  as  the  security  of  his  title  is  concerned,  but  no 
further Though  a  judgment  creditor  be  not  a  pur- 
chaser within  the  recording  acts,  a  purchaser  under  his  judg- 
ment has  all  the  qualities  of  one,  by  relation,  from  the  date  of 
the  lien;  and  his  title,  being  thus  of  record  and  contempo- 
ranecfus  with  the  judgment,  is  paramount  to  all  conveyances  or 
encumbrances  subsequently  attempted":  Woods  v.  Farmere,  7 
Watts,  382,  386;  32  Am.  Dec.  772. 

The  notice,  "  To  Purchasers  and  Bidders,"  read  at  the  sher- 
iff's  sale,  that  the  property  therein  described  ''is  not  the  prop- 
erty of  Joel  C.  Lance,  as  whose  property  it  is  advertised  to  be 
sold,  but  is  the  sole  and  separate  property  of  Anna  Lance,  and 
any  person  buying  the  same  at  this  sale  will  acquire  no  title,"^ 
is  silent  as  to  the  fact,  now  relied  on  by  the  plaintiff,  that  her 
equitable  title  antedated  the  Swayze  judgments  on  which  the 
property  was  sold.  That  fact  is  not  even  suggested  in  the 
written  notice,  and,  in  the  absence  of  anything  tending  to 
convey  such  information,  the  assertion  in  the  notice  that  the 
property  offered  for  sale  *'  is  the  sole  and  separate  property  of 
Anna  Lance,"  is  referable  alone  to  the  deed  of  David  H. 
Klingerman  and  wife  to  her,  executed  after  the  Swayze  judg- 
ments were  entered  against  her  husband.  As  notice  of  the 
anterior  resulting  trust  and  equitable  title  in  Mrs.  Lance,  the 
paper  read  at  the  sheriff's  sale  was  no  more  effective  than 
the  constructive  notice  arising  from  the  possession  of  her  tenants- 
at  the  time  of  the  sheriff's  sale.  They  were  both  sufficient  to> 
put  purchasers  on  inquiry;  but  in  either  case,  that  inquiry 
would  not  necessarily  lead  to  anything  more  than  a  knowledge 
of  the  Klingerman  deed,  which  she  had  put  upon  record  as  the 
origin  of  her  title. 

There  appears  to  be  nothing  in  the  evidence  to  warrant  the 
jury  in  finding  that  Mrs.  Gorman  purchased  with  either  actual 
or  constructive  notice  of  a  resulting  trust  in  favor  of  Mrs. 
Lance,  or  that  the  latter  had  any  interest  whatever  in  the  prop- 
erty in  controversy  prior  to  the  conveyance  of  Klingerman 
and  wife  in  1874.     We  are  therefore  of  opinion  that  defend- 
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» 
ants'  eighth  point  for  charge  should  have  been  aflBrmed,  and 
the  jury  thereby  instructed  "  that  under  all  the  evidence  in 
the  case  the  verdict  must  be  for  the  defendants." 

This  view  of  the  case  renders  a  consideration  of  other  ques- 
tions presented  by  the  specifications  of  error  unnecessary. 

Judgment  reversed.  

JuDOHKNT  LiKy.  —  A  docketed  judgment  has  priority  and  precedence 
over  conveyances  snbsequently  executed  and  equities  subsequently  attach- 
ing: Martin  v.  Mai-tin,  7  Md.  368;  61  Am.  Dec.  364,  and  note;  Tntpnali  v. 
Ridiardton,  13  Ark.  543;  58  Am.  Dec.  338;  Sanford  v.  McLean,  3  Paige,  117; 
23  Am.  Dec.  773;  and  even  over  prior  nnrecorded  deeds  of  which  the  judg- 
ment creditor  had  no  notice:  Wilcox  v.  Leominster  Nat.  Bank,  43  Minn.  541; 
19  Am.  St.  Rep.  259,  and  note.  Compare  Willana  v.  Bevier,  43  Minn.  213; 
19  Am.  St  Rep.  238,  and  note. 

Possession  of  Propertt  as  Noticb  of  Titlb.  —  Possession  of  land  by  a 
tenant  is  notice  to  a  judgment  creditor  of  such  occupant's  rights  and  inter- 
ests in  the  land,  and  also  of  the  occupant's  landlord's  title  and  interests: 
mikint  V.  Bevier,  43  Minn.  213;  19  Am.  St.  Rep.  238,  and  note.  Compare 
Wilcox  V.  Leominster  Nat.  Bank,  43  Minn.  541;  19  Am.  St.  Rep.  259,  and 
note;  Anderson  v.  Brinser,  129  Pa.  St.  376 
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[136  Pennsylvania  Statk,  267.] 
Imsuranck  Company  Estopped  to  Deny  that  Insured  Owned  Property 
WHEN.  —  Where  a  person,  after  candidly  stating  to  a  representative  of 
•a  insurance  company  what  his  title  to  property  is  is  advised  by  such 
representative  to  insure  the  property,  in  which  he  hcis  an  interest,  in  hia 
own  name  as  owner,  and  acts  upon  this  advice,  the  company  will  be  es* 
topped  from  defending  an  action  on  the  policy  on  the  ground  that  his  in- 
terest in  the  property  does  not  amount  to  ownership. 

Insured  may  Assume  New  Policy  to  be  Like  Old  One  when.  —  If  an 
agent  of  an  insurance  company  in  arranging  with  an  owner  of  goods  for 
a  renewal  of  a  policy  thereon  informs  such  owner  that  be  will  make  him 
another  policy  like  the  first  one,  but  that  the  company  will  only  give 
him  a  receipt,  and  not  make  a  new  policy  for  him,  the  insured  has  a 
right  to  suppose  that  a  policy  afterwards  delivered  to  him  under  this  ar- 
rangement is  essentially  similar  to  the  original  policy;  and  he  will  not  be 
bound  by  a  warranty  clause  in  it  that  he  did  not  know  of,  and  which 
was  not  in  the  first  policy. 

Sole  and  Unccsditional  Owner  of  In.sured  Property,  Who  is.  —  A 
person  in  whom  the  entire  legal  title  to  property  is  vested  at  the  time  ao 
insurance  thereon  is  effected  is  the  sole  and  unconditional  owner  thereof 
within  the  meaning  of  the  policy,  notwithstanding  the  insured  had  made 
a  lease  or  bill  of  sale  of  the  property,  reserving  title  until  full  payment 
of  the  consideration;  and  the  insurer  has  no  standing  to  assert  that  the 
transaction  was  a  legal  fraud.  The  insured  may  recover  from  the  com- 
pany the  full  amount  named  in  the  policy  upon  the  destruction  of  tba 
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property  by  fire,  although  the  lessee  harl  partly  paid  for  them,  as  such 
payment  did  not  transfer  to  him  the  title  pro  tanto. 
Assignment  of  Error  not  Considered  when, — An  aasigumeut  of  error 
to  the  admission  of  testimony  which  does  not  give  the  offer  made  nor  the 
substance  of  the  testimony  admitted  under  it,  and  does  not  show  any 
exception  sealed,  although  it  quotef  the  objections  made  to  the  admis- 
sion thereof,  will  not  be  considered. 

Debt.  The  objection  to  the  assignment  referred  to  in  the 
last  paragraph  of  the  opinion  was,  that  it  did  not  quote  the 
oflfers  of  testimony,  the  substance  of  the  testimony  admitted 
thereunder,  or  the  bills  of  exception.  The  other  facts  are 
stated  in  the  opinion. 

S.  Holmes  and  Furman  Sheppardy  for  the  appellant. 

/.  B.  Stormy  for  the  appellee. 

Paxson,  C.  J.  This  was  an  action  of  debt  in  the  court  be- 
low upon  a  policy  of  fire  insurance  issued  by  the  appellant 
company  to  Stroud  Burson  upon  a  stock  of  merchandise  con- 
tained in  a  building  in  Stroudsburg.  The  policy  was  for  the 
sum  of  three  thousand  dollars,  and  it  was  not  denied  that  the 
loss  exceeded  that  amount,  nor  was  it  alleged  that  there  was 
the  slightest  taint  of  fraud  about  the  transaction.  The  defense 
of  the  company  is  purely  technical. 

Among  the  warranties  and  conditions  set  forth  in  the  policy, 
and  to  which  the  written  contract  is  alleged  to  be  subject,  are 
the  following:  If  the  assured  is  not  the  sole  and  unconditional 
owner  of  the  property;  or  if  the  interest  of  the  assured  in  the 
property,  whether  as  owner,  trustee,  factor,  agent,  or  mortga- 
gee, lessee,  or  otherwise,  is  not  truly  stated  in  this  policy;  or 
if  any  change  take  place  in  the  title,  interest,  or  possession  of 
the  propertj',  etc.,  —  this  policy  shall  become  void,  unless  con- 
sent in  writing  is  indorsed  by  the  association  hereon.  It  is 
proper  to  say  here  that  this  policy,  while  not  so  in  form,  was 
practically  a  renewal  of  a  former  policy  between  the  same 
parties,  and  covering  the  same  stock  of  goods,  which  original 
policy  contained  no  such  condition.  Upon  this  point  the  un- 
contradicted evidence  is,  that  Mr.  Mcllhaney,  the  agent  of  the 
company,  called  at  the  store  where  the  insured  property  was, 
and  asked  whether  W.  S.  Flory  (who  had  charge  of  the  insur- 
ance) wished  to  continue  the  insurance.  Mr.  Flory  replied 
that  he  did,  whereupon  he  said:  "I  will  make  you  another 
policy  like  the  first  one,  only  I  will  make  it  so  that  hereafter, 
if  you  continue,  we  will  only  give  you  a  receipt;  do  not  have 
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to  make  a  new  policy  for  you."  The  only  object  of  this  change, 
apparently,  was  to  enable  the  insurance  to  be  renewed  there- 
after by  receipt,  instead  of  issuing  a  new  policy  for  each  re- 
newal. It  may  well  be  questioned,  under  this  state  of  facts, 
whether  there  was  really  any  change  in  the  conditions  of  in- 
surance. It  would  certainly  have  been  proper  for  the  agent, 
when  he  proposed  to  give  the  assured  a  new  policy  "  like  the 
first  one,"  to  have  informed  him  of  any  change  of  importance 
in  the  conditions.  The  assured  had  a  right  to  suppose  there 
was  no  essential  difference  between  the  policies,  and  the  case 
does  not  come  within  the  ruling  in  Susquehanna  etc.  Ins.  Co. 
V.  Swank,  102  Pa.  St.  17,  where  it  was  held  that  a  person  who 
accepts  a  policy,  and  retains  it  for  sixteen  months,  without 
reading  it,  cannot,  after  enjoying  its  protection  during  all  that 
time,  defend  against  an  assessment  upon  the  ground  that  the 
policy  was  issued  upon  a  different  plan  from  the  one  which 
he  had  verbally  requested.  We  think  the  learned  judge  was 
justified  in  admitting  the  first  policy  in  evidence,  and  in  his 
instructions  to  the  jury  thereon. 

The  principal  defense  set  up  by  the  company  was,  that  the 
assured  was  not  tliQ  sole  and  unconditional  owner  of  the  prop- 
erty covered  by  the  policy. 

There  are  certain  facts  which  I  understand  to  be  undis- 
puted. They  may  be  briefly  stated  thus:  a.  That  there  was 
no  written  application;  6.  That  the  original  policy  contained  no 
warranty  clause;  e.  That  the  assured  had  an  insurable  inter- 
est in  the  property  destroyed;  and  d.  That  the  property  de- 
stroyed exceeded  in  value  the  amount  for  which  it  was  insured. 
Nor  was  there  any  dispute  about  the  facts  relating  to  the 
plaintiflF's  title,  or  the  manner  in  which  he  held  the  title 
and  effected  the  insurance.  For  convenience,  I  take  them  aa 
I  find  them  condensed  in  the  charge  of  the  learned  judge:  At 
the  time  the  policy  of  insurance  was  made,  the  plaintiff  rep- 
resented and  stated  to  the  defendant's  agent  that  he  had  pur- 
chased the  property  of  Simeon  Flory;  that  he  had  entered 
into  an  agreement  with  W.  S.  Flory  for  the  sale  of  the  goods; 
that  by  the  agreement  the  goods  were  to  remain  in  the  same 
place  where  the  defendant  had  previously  insured  the  same; 
that  W.  S.  Flory  was  to  have  the  use  of  the  goods  in  his  busi- 
ness, and  pay  for  such  use  a  rent  equal  to  the  annual  interest 
on  the  amount  paid  by  Stroud  Burson  for  the  goods,  and  also 
to  keep  the  same  insured,  and  keep  up  the  stock  to  what  it 
was  when  the  plaintiff  bought  the  same,  and  when  the  last 


922  BuRSON  V.  Fire  Association.  [Penru 

dollar  of  purchase-money  was  paid  to  the  plaintiff  he  was  to 
make  a  bill  of  sale  to  W.  S.  Flory,  but  until  the  whole  sum 
was  paid  the  goods  were  to  remain  the  property  of  the  plain- 
tiff, and  to  be  under  his  control;  that  the  defendant's  agent,  on 
this  statement  of  the  plaintiff's  interest  made  to  him,  said  the 
proper  way  to  insure  the  goods  was  in  the  name  of  the  plain- 
tiff; that  at  the  time  of  making  said  policy  and  the  several 
renewals,  the  agent  inquired  whether  the  same  original  ar- 
rangement continued,  and  was  informed  by  the  plaintiff  that 
it  did,  and  that  said  W.  S.  Flory  had  made  a  payment  or  pay- 
ments on  the  said  agreement  to  the  plaintiff;  that,  the  year 
before,  said  goods  were  insured  by  plaintiff  in  policy  No. 
82,245,  which  expired  on  February  2,  1882,  whereupon  thfr 
defendant  agreed  to  insure  the  property  for  another  year  in  a 
policy  like  No.  82,245,  with  the  explanation  that  thereafter 
the  same  was  to  be  continued  by  renewal  receipts;  that  the 
interest  of  the  plaintiff  in  the  goods  mentioned  in  the  policy 
was  correctly  stated  to  defendant's  agent  at  the  time  of  the 
original  contract  of  insurance,  and  if  the  same  was  not  cor- 
rectly set  forth  in  the  original  policy,  such  neglect  was  the 
act  of  the  defendant;  and  that  there  \vas  no  subsequent 
change  of  title,  interest,  or  possession. 

Nor  was  there  any  dispute  as  to  Thomas  M.  Mcllhaney 
having  been  the  agent  of  the  defendant  company,  with  power 
to  act  for  said  company  in  Stroudsburg  and  vicinity,  in  re- 
ceiving proposals  for  insurance,  issuing  and  countersigning 
policies,  assenting  to  assignments,  collecting  premiums,  etc. 
It  is  true,  the  statement  of  the  learned  judge  that  the  said 
agent  was  "clothed  with  more  than  the  usual  powers  given 
by  insurance  companies  to  what  are  called  local  agents  "  was 
not  only  criticised  by  the  learned  council  for  the  company^ 
but  was  assigned  as  error.  See  eighteenth  assignment.  But 
if  we  concede  that  the  power  of  the  agent  was  too  strongly 
stated  by  the  court,  Mr.  Mcllhaney  had  ample  authority  ta 
bind  the  defendant.  For  the  piirposes  of  this  case,  we  must 
consider  Mr.  Mcllhaney  as  the  company. 

We  have,  then,  the  case  of  a  person  who  goes  to  the  com- 
pany, and  fully  and  candidly  explains  the  condition  of  hia 
title,  and  is  informed  by  its  officers  or  its  agent,  ft  matter* 
not  which,  that  the  proper  way  to  insure  his  property  is  in 
his  own  name,  as  owner.  He  takes  out  his  insurance  in  the 
manner  he  was  advised,  pays  the  premium  on  it  for  years» 
and  then,  after  his  property  is  destroyed  by  fire,  he  is  con- 
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fronted  by  a  clause  in  his  policy  requiring  him  to  be  the  sole 
and  unconditional  owner  of  the  property,  a  clause  which  was 
not  contained  in  his  first  policy,  and  which  he  had  no  reason 
to  suppose  was  in  the  policy  which  had  been  substituted  for 
it,  and  which  he  was  told  by  the  agent  was  to  be  "  like  the 
other."  Surely,  if  such  a  defense  is  to  prevail,  insurance  has 
ceased  to  be  an  indemnity. 

I  am,  however,  unable  to  see  why  the  plaintifiF  was  not  the 
sole  and  unconditional  owner  of  the  property  insured,  within 
the  meaning  of  the  policy.  The  evidence  is  not  disputed  that 
the  entire  legal  title  to  it  was  in  the  plaintiff"  at  the  time  the 
insurance  was  eff'ected,  and  that  by  the  very  terms  of  the 
lease  or  bill  of  sale,  by  whatever  name  it  may  be  called,  from 
the  plaintiff"  to  Flory,  it  was  stipulated  that  the  ownership 
should  remain  in  the  plaintiff"  until  the  last  dollar  was  paid. 
It  was  urged,  however,  by  the  company  that  this  transaction 
was  a  legal  fraud,  with  the  eff*ect  of  making  the  property  lia- 
ble to  execution  on  the  part  of  the  creditors  of  Flory;  in  other 
words,  that  Flory  was  the  real  owner  of  the  property,  while 
the  plaintiff"  only  held  a  bill  of  sale,  unaccompanied  by  pos- 
session, and  therefore  worthless  in  law.  Upon  this  theory 
the  defense  has  been  principally  constructed.  That  it  will 
not  bear  examination  is  apparent.  The  insurance  company 
is  not  a  creditor  of  Flory.  It  has  no  standing  to  assert  that 
the  transaction  is  a  legal  fraud.  It  is  good  between  the  par- 
ties; it  is  good  against  all  the  world,  except  creditors  of 
Flory,  if  there  be  any,  intended  to  be  defrauded.  As  between 
the  plaintiff"  and  Flory,  and  as  between  the  plaintiff"  and  the 
insurance  company,  the  title  was  in  the  plaintiff!.  The  fact 
that  Flory  had  made  payments  on  account  to  the  plaintiff" 
did  not  give  title  pro  tanto  to  Flory.  This  is  because  they 
had  agreed  that  it  should  not;  that  until  the  last  dollar  was 
paid,  the  title  was  to  remain  in  the  plaintiff".  In  the  mean 
time,  the  goods  remained  the  property  of  the  plaintiff*,  and 
when  destroyed  by  fire,  the  loss  was  his.  He  must  hand  over 
the  goods  to  Flory  when  the  last  payment  is  made,  or  if  that 
is  not  possible,  owing  to  their  destruction,  he  must  return 
him  the  money  he  has  paid.  The  contract  between  the  plain- 
tiff" and  Flory  must  be  executed  as  they  made  it,  so  long  as  it 
is  not  interfered  with  by  some  one  who  has  the  right  to  call 
its  validity  in  question.  I  have  endeavored  to  show  that  the 
defendant  company  has  no  such  right.  In  this  view  of  the 
case,  we  do  not  think  it  was  error  to  instruct  the  jury  that 
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they  might  find  a  verdict  not  exceeding  the  amount  of  the 
policy,  three  thousand  dollars.  See  the  twenty-first  assign- 
ment. It  is  true,  this  instruction  is  inconsistent  with  that 
contained  in  the  answer  to  the  defendant's  eighth  point,  but 
as  no  possible  injury  could  have  resulted  to  the  defendant 
therefrom,  we  forbear  further  comment. 

The  first  assignment  alleges  error  in  the  admission  of  the 
testimony  of  Lewis  M.  Burson  and  W.  S.  Flory  as  to  conver- 
sations with  Thomas  M.  Mcllhaney,  the  agent,  at  the  time 
the  insurance  was  efiected.  The  ground  of  the  objection  was, 
that  the  agent  was  dead,  and  the  witness  on  the  stand,  W.  S. 
Flory,  was  a  party  in  interest.  It  is  a  sufficient  answer  to 
this  assignment  to  say  that  it  does  not  conform  to  the  rules. 
Fortunately,  in  this  instance,  the  omission  has  not  prejudiced 
the  defendant's  case. 

I  notice  nothing  in  the  remaining  assignments  that  is  not 
covered  by  what  has  already  been  said. 

Judgment  affirmed.  

Insurance  Company,  Estoppel  of,  to  Deny  Ownership  of  assured 
IN  Property  Insured,  —  Where  any  fact  which  would  constitute  a  breach 
of  a  condition  precedent  to  any  liability  of  the  company  on  the  policy  of 
insurance  is  fully  known  to  its  agent,  local  or  general,  who  is  authorized  to 
consummate  the  contract  of  insurance,  the  agent's  knowledge  is  the  knowl- 
edge of  the  company,  and  his  act  in  executing  the  policy,  as  a  valid,  com- 
pleted contract,  is  an  exercise  of  the  power  of  the  company,  and  constitutes 
a  waiver  by  it  of  such  condition  precedent,  estopping  the  company  from 
claiming  a  forfeiture  for  breach  of  condition:  Farnum  v.  Pluxnix  Ins.  Co.,  83 
CaL  246;  17  Am.  St.  Rep.  233.  And  this  rule  applies  to  applications  for 
insurance  made  out  by  or  at  the  instance  of  the  agent  in  which  he  causes 
the  applicant  to  state  that  he  owns  the  property,  when  he  has  been  truly 
informed  of  facts  by  the  applicant  which  show  that  he  is  not  the  owner  in 
fee:  Deiix  v.  Insurance  Co.,  31  W.  Va.  851;  13  Am.  St.  Rep.  909,  and  note; 
Baker  v.  Ohio  Farmers'  Ins.  Co.,  70  Mich.  199;  14  Am.  St.  Rep.  485,  antl 
note;  Butz  v.  Ohio  Farmers'  Ins.  Co.,  76  Mich.  263;  15  Am.  St.  Rep.  316, 
and  note. 

Insurance  —  Ownership  ot  Property.  —  An  absolute  interest  in  prop- 
erty is  an  interest  which  is  so  completely  vested  in  the  individual  that  he 
cannot  be  deprived  of  it  without  bis  consent:  Hough  v.  City  Fire  Ins.  Co.,  29 
Conn.  10;  76  Am.  Dec.  581. 
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PsRPKTUiTlKS,  RiTLB  AGAINST,  iw  Pbs NSYLVANIA. — The  rn!e  against  per- 
petuities, that  no  interest  subject  to  a  condition  precedent  is  good,  nn- 
less  the  condition  mnst  be  fulfilled,  if  at  all,  within  twenty- one  years 
after  some  life  in  being  at  the  creation  of  the  interest,  is  in  force  in 
Pennsylvania,  unaffected  by  statute,  except  as  it  is  mmlified  by  the  acts 
of  1853  and  1855,  which  operate  only  in  restraint  of  accumulations. 

OoNVLicT  or  Laws  —  Lkx  Rki  Sit^e  Governs  when.  —  When  the  donee 
of  a  power  of  appointment  by  will  of  real  estate  situated  in  Pennsyl- 
vania dies  domiciled  in  another  state,  having  made  such  appointment; 
the  validity  of  the  appointment  is  to  be  determined  by  the  law  of  Penn- 
sylvania, which  is  the  lex  ro  nte. 

Rule  aoaikst  Perpetdities  Applies  to  Power  as  well  as  to  Appoint- 
ment. —  Where  a  power  of  appointment  is  given  either  by  deed  or  by 
will,  the  rale  against  perpetuities  applies  as  well  to  the  power  as  to  the 
appointment,  and  if  the  power  can  be  exercised  at  a  time  beyond  the 
limits  of  the  rale,  it  is  bad;  but  when  it  must  be  exercised,  if  at  all, 
within  the  legal  limit,  it  is  not  rendered  bad  by  the  fact  that,  within  its 
terms,  an  appointment  might  possibly  have  been  made  which  would  be 
too  remote. 

Remoteness  or  EIstate  Creates  bt  Appointment  Measured  niOM 
Creation  or  Power  when.  —  A  power  of  appointment  to  be  exercised 
by  will  only  mast  be  regarded  as  special,  and  therefore  the  remoteness 
of  the  estate  created  by  the  appointment  must  be  measured  from  the 
time  of  the  creation  of  the  power. 

Appointment  ruR  LirE  or  Appointee  Valid,  though  Remainder  too 
Remote.  —  When  the  donee  of  a  power  to  appoint  by  will  appoints  in 
trust  for  life  tenants  to  take  at  his  death,  with  remainder  over,  such  ap- 
pointment for  life  will  be  good,  whether  the  appointees  were  born  before 
or  after  the  creation  of  the  power,  and  that  although  the  estate  in  re- 
mainder may  be  too  remote. 

Rule  aqainst  Remoteness  Satispied  in  Case  or  Appointment  or  Estate 
IN  Remainder  when.  — If  an  estate  in  remainder  appointed  by  a  donee 
of  a  power  of  appointment  by  will  is  vested  at  his  death,  its  enjoyment 
being  merely  postponed  until  the  determination  of  a  preceding  vested 
estate  for  life,  the  rule  against  remoteness,  which  has  regard  to  the  time 
when  the  estate  vests,  is  satisfied. 

Donee  or  Power  or  Appointment  mat  Declare  Tru.«'T8  roB  Lite  with 
Remainder  over.  —  Where  an  unrestricted  power  of  appointment  by 
will  is  given,  the  donee,  observing  the  rule  against  remoteness,  has  power 
to  appoint  the  fee  to  trustees  for  the  benefit  of  certain  persons  for  life, 
with  remainder  over  in  fee. 

Petition.     The  opinion  states  the  case. 

Joh'n  G.  Johnson  and  William  A.  Manderson,  for  the  appel- 
lants. 

E.  Spencer   Miller,  for    Ann  E.  A.  Griffin  and  the  Union 
Trust  Company,  appellees. 
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/.  Howard  Gendell,  for  the  New  York  Baptist  Union  etc., 
appellee. 

Clark,  J.  John  Lawrence  died  domiciled  in  the  city  of 
Philadelphia  in  the  month  of  March,  1847.  By  his  last  will 
and  testament  he  devised  all  his  real  and  personal  estate  to 
certain  persons  therein  named,  in  trust,  to  pay  over  the  net 
income,  during  her  lifetime,  to  his  daughter,  Ann  Appleton; 
to  assign  the  real  estate,  upon  her  decease,  in  fee  to  the  ap- 
pointees of  her  last  will;  or  failing  such  appointment,  to  pay 
over  the  same  to  and  amongst  her  then  living  children,  and 
the  issue  of  children  then  deceased. 

The  trustees  named  in  the  will  were  removed  by  the  or- 
phans' court  of  Philadelphia  County  during  the  lifetime  of 
Ann  Appleton,  and  George  W.  Appleton  and  Henry  Poraerene 
were  duly  appointed  trustees  in  their  place.  All  the  property, 
except  certain  real  estate  in  Philadelphia,  was  lost  by  the  de- 
vastavit of  the  original  trustees,  the  remaining  property  being 
known  as  No.  43  South  Second  Street,  No.  221  Arch  Street, 
and  Nos.  1127  and  1129  Pine  Street. 

Ann  Appleton,  the  donee  of  the  power,  died  in  March,  1883, 
domiciled  in  the  state  of  New  Jersey,  leaving  to  survive  her 
certain  children,  all  of  whom,  it  is  conceded,  were  born  during 
the  lifetime  of  John  Lawrence.  By  her  last  will  and  testa- 
ment, in  writing,  which  was  afterwards  duly  probated,  she 
devised  to  George  W.  Appleton,  and  in  the  event  of  his  renun- 
ciation or  decease,  to  the  Philadelphia  Trust  etc.  Company, 
certain  property  of  her  own,  in  Haddonfield,  New  Jersey,  and 
also  ail  that  remained  of  the  property  over  which  she  held  the 
power  of  appointment  under  the  will  of  John  Lawrence,  de- 
ceased, specifically  referring  thereto,  in  trust,  to  care  for  the 
rfame  and  collect  the  income  thereof  during  the  joint  lives  of 
her  children,  all  of  whom,  as  we  have  said,  were  living  at  the 
death  of  John  Lawrence;  to  pay  out  of  such  income  and  the 
proceeds  of  sale  of  the  Haddonfield  property,  if  sold  under 
the  authority  given,  certain  annuities  mentioned,  during  that 
period,  and  after  the  expiration  of  said  joint  lives,  to  transfer 
the  corpus  of  the  property  to  the  New  York  Baptist  Union  for 
Ministerial  Education,  which  is  the  corporate  name  of  what  is 
known  as  the  Rochester  Theological  Seminary. 

George  W.  Appleton  died  December  1,  1886,  and  the  Phila- 
ielphia  Trust  etc.  Company  having  renounced  the  trust,  the 
office  of  trustee  under  the  appointment  in  the  will  of  Ann  Ap- 
pleton became  vacant;  whereupon  Ann  Eliza  Griffin,  one  of 
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the  annuitants  for  life,  presented  her  petition  for  the  appoint- 
ment of  a  successor  to  the  trust  created  by  the  donee  of  the 
power.  The  appellants  resisted  this  application,  alleging  that 
the  execution  of  the  power  by  Ann  Appleton  was  invalid,  and 
that  Mrs.  GriflSn  had  therefore  no  standing  in  court  to  ask  for 
the  appointment  of  a  trustee,  the  estate  having  passed  to  those 
entitled  in  remainder  under  the  will  of  John  Lawrence,  de- 
ceased, as  if  Ann  Appleton  had  died  intestate.  Their  conten- 
tion is,  —  1.  That  the  appointment  violates  the  rule  against 
perpetuities,  and  is  therefore  wholly  void;  and  2.  That  whilst 
the  donee  of  the  power,  by  its  terms,  could  make  a  direct,  im- 
mediate, and  absolute  appointment  of  the  fee,  she  was  not 
authorized  to  declare  uses  and  trusts  as  contained  in  her 
will. 

The  rule,  as  stated  in  Gray  on  Perpetuities,  is  as  follows: 
"  No  interest  subject  to  a  condition  precedent  is  good,  unless 
the  condition  must  be  fulfilled,  if  at  all,  within  twenty-one 
years  after  some  life  in  being  at  the  creation  of  the  interest." 
This  rule  is  in  force  in  all  of  the  states  where  the  principles 
of  the  common  law  prevail,  excepting  as  it  may  have  been 
modified  by  statute.  In  Pennsylvania  it  is  unaflfected  by 
statute,  only  as  it  is  modified  by  the  acts  of  April  18,  1853, 
section  9,  and  April  26, 1855,  section  12,  which  were  suggested 
by  the  Thelluson  act,  and  operate  only  in  restraint  of  accu- 
mulations. It  seems  to  be  conceded,  and  rightly  too,  we 
think,  that  although  Ann  Appleton  was  domiciled  at  her 
death  in  New  Jersey,  the  validity  of  the  appointment,  if  there 
should  be  any  conflict,  is  to  be  determined  by  the  laws  of 
Pennsylvania,  which  is  the  lex  rei  sitae;  any  inquiry  as  to  the 
law  of  New  Jersey  is  therefore  rendered  unnecessary.  The 
rule  as  stated  applies  to  interests  in  realty  or  in  personalty, 
whether  legal  or  equitable,  but  has  no  application  to  an  inter- 
est which  is  vested,  for  a  vested  interest  by  its  very  nature 
cannot  be  subject  to  a  condition  precedent. 

So,  also,  where  a  power  of  appointment  is  given,  either  by 
deed  or  will,  the  rule  applies  as  well  to  the  power  as  to  the 
appointment.  If  a  power  can  be  exercised  at  a  time  beyond 
the  limits  of  the  rule,  it  is  bad.  As  in  the  case  at  bar,  how- 
ever, the  power  must  be  exercised,  if  at  all,  in  the  lifetime  of 
Ann  Appleton,  a  life  in  being  at  the  time  of  its  creation,  it 
cannot  be  impeached  upon  that  ground;  and  although  the 
power,  to  be  exercised  by  will  only,  is  in  the  most  general 
terms,  it  is  not  rendered  bad  by  the  fact  that,  within  its  terms. 
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an  appointment  might  possibly  have  been  made  which  would 
be  too  remote:  Gray  on  Perpetuities,  see.  510.  The  direct  and 
specific  object  of  the  power,  according  to  its  terms,  is  not  to 
create  a  perpetuity;  and  as  the  exercise  of  it  is  necessarily 
according  to  a  certain  discretion  or  latitude  of  choice  in  th& 
donee,  the  security  which  the  law  provides  against  the  viola- 
tion of  the  law  of  remoteness  is  in  the  failure  of  any  disposi- 
tion which  results  from  the  abuse  of  that  discretion:  Lewis 
on  Perpetuity,  487.  The  question,  therefore,  is  upon  the  va- 
lidity of  the  appointment  which  was  in  fact  made. 

As  a  general  rule,  whether  an  appointment  made  in  execu- 
tion of  a  power  is  too  remote  depends  upon  its  distance  from 
the  creation  of  the  power,  and  not  from  its  execution:  Gray 
on  Perpetuities,  sec.  514;  Lewis  on  Perpetuity,  484.  The  ex- 
ception is,  when  the  power  is  general  to  the  donee  to  appoint 
to  whomsoever  he  may  choose,  either  hy  deed  or  will;  in  such 
case,  the  donee  has  absolute  control  as  if  he  had  the  fee,  since 
he  can  appoint  as  well  to  himself  as  to  any  other  person ;  h& 
is  practically  the  owner.  In  such  case,  the  degree  of  remote- 
ness is  measured  from  the  time  of  the  exercise  of  the  power, 
and  not  from  the  time  of  its  creation:  Bray  v.  Bree^  2  Clark 
&  F.  453;  Sugden  on  Powers,  394,  683;  Lewis  on  Perpetuity, 
483;  Gray  on  Perpetuities,  sees.  477-524;  Mifflin's  Appeal,  121 
Pa.  St.  205;  6  Am.  St.  Rep.  781.  But  it  will  be  seen  that  the 
power  given  to  Ann  Appleton  is  a  power  to  be  exercised  by 
will  only;  her  authority  is  not  commensurate  with  the  entire 
ownership;  she  could  not  appoint  to  herself,  nor  to  any  other 
person  to  take  in  her  lifetime.  She  had  not  the  absolute  con- 
trol; and  although  the  decisions  are  somewhat  conflicting,  and 
the  question  not  free  from  doubt,  the  better  opinion  seems  to 
be  that  the  power  must  be  regarded  as  special,  and  therefore 
the  remoteness  of  the  estate  created  by  the  appointment  must 
be  measured  from  the  time  of  the  creation  of  the  power,  which 
was  at  the  death  of  John  Lawrence:  See  In  re  PowelVs  Trusts, 
37  L.  J.  Ch.  188;  Gray  on  Perpetuities,  sec.  526,  and  cases 
there  cited.  No  estate  or  interest  can  be  limited  under  a  par- 
ticular power,  which  would  have  been  too  remote  if  limited  in 
the  deed  or  will  creating  the  power:  Lewis  on  Perpetuity,  488. 

But  assuming  that  the  remoteness  of  the  appointment  de- 
pends upon  its  distance  from  the  creation  of  the  power,  it  is 
plain  that  the  several  bequests  and  annuities  made  in  the  last 
will  and  testament  of  Ann  Appleton,  deceased,  were  to  persona 
named  and  in  being  for  distinct  and  separable  sums  of  money 
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by  way  of  bequest  or  annuity  out  of  the  proceeds  of  her  own 
and  the  income  of  the  original  trust  estate. 

The  manifest  purpose  of  the  trust  was  to  preserve  the  estate 
for  the  legatees  and  annuitants,  for  the  life  of  her  children  and 
the  survivor  of  them.  At  the  death  of  the  last  child  her  sur- 
viving, this  object  would  be  fully  attained;  the  annuities, 
whether  to  children,  grandchildren,  or  to  others,  were  then  to 
terminate,  and  the  entire  trust  estate  then  remaining  was  to 
be  conveyed  to  the  New  York  Baptist  Union  in  fee,  to  be  ap- 
plied as  by  the  will  is  directed.  We  have,  then,  a  devise  to 
the  trustees,  in  trust  for  the  annuitants,  for  the  life  of  the  chil- 
dren of  the  donee  and  the  survivor  of  them,  with  a  remainder 
over  in  fee  to  the  Baptist  Union.  Ann  Appleton,  as  the  donea 
of  the  power,  had  the  right  by  her  will  to  appoint  to  whom  she 
chose;  she  certainly  had  a  right  to  appoint  to  her  children  for 
life,  or  to  trustees  for  their  use  for  life,  whether  they  were 
born  before  or  after  the  decease  of  John  Lawrence;  and  that 
although  the  estate  in  remainder  might  be  too  remote,  for  the 
annuitants  would  take  at  her  decease.  "  Where,  under  a 
power,  interests  are  given  by  way  of  particular  estate  and  re- 
mainder (including  analogous  gifts  of  personal  estate),  and  the 
particular  estate  is  limited  to  a  valid  object  of  the  power,  but 
the  remainder  is  too  remote,  the  appointment  will  not  be 
wholly  void,  but  only  the  gift  in  remainder.  In  such  case,  the 
interests,  in  respect  of  which  there  is  an  excess  of  the  power, 
being  distinct  and  separable  from  the  valid  portion  of  the  ap- 
pointment, there  is  no  reason  for  involving  the  primary  limita- 
tion in  thejremoteness  of  the  remainder":  Lewis  on  Perpetuity, 
496;  citing  Adams  v.  Adams,  Cowp.  651;  Bristow  v.  Warde,  2 
Ves.  Jr.  336;  Routledge  v.  Dorril,  2  Ves.  Jr.  357;  Brudenell  v. 
Elwes,  1  East,  442;  7  Ves.  382;  Butcher  v.  Butcher,  9  Ves.  382; 
Gray  on  Perpetuities,  sees.  232,  239,  242;  citing  Read  v.  Good- 
ing, 21  Beav.  478;  4  De  Gex,  M.  &  G.  510,  and  other  cases. 
See  also  Davenport  v.  Harris,  3  Grant  Cas.  1 68.  In  this  respect 
we  think  the  ruling  in  Smith's  Appeal,  SS  Pa.  St.  492,  was  wrong; 
for  although  Ryan's  daughter,  Mrs.  Smith,  might  have  had 
children  born  after  his  decease,  her  children,  whether  born  be- 
fore or  after  Ryan's  death,  would  have  taken  at  her  death,  and 
the  life  estates  were  therefore  good,  whereas  it  was  held  that 
her  appointment  was  wholly  bad.  This  statement  of  the  law 
would  seem  to  be  decisive  of  the  case  at  bar,  for  the  proceed- 
ing is  not  by  the  party  entitled  in  remainder  for  a  conveyance, 

but  by  one  of  the  annuitants  for  the  appointment  of  a  trustee 
Am.  St.  Rxr.,  Vou  XX.— W 
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for  the  purposes  of  the  trust  subsisting  under  the  will  of  Ann 
Appleton,  for  the  benefit  of  the  annuitants,  during  the  life  of 
her  children. 

But  the  estate  of  the  Baptist  Union  also  vested  at  the  death 
of  Ann  Appleton.  The  beneficiaries  under  her  will  are  de- 
scribed by  name;  to  each  is  given  a  separate  and  distinct  sum 
by  way  of  legacy,  or  annuity,  to  each  one  eo  nomine,  and,  us 
we  have  said,  their  rights  vested  at  their  mother's  death,  'i'he 
remainder  was  ready,  at  any  time  after  the  death  of  Ann 
Appleton,  to  come  into  the  possession  of  the  Baptist  Union 
whenever  and  however  the  life  estate  might  determine;  it  was 
subject  to  no  condition  precedent,  save  the  determination  of 
the  preceding  estate;  the  contingency  was  not  annexed  to  the 
gift,  or  to  the  person  entitled,  but  to  the  time  of  enjoyment 
merely,  and,  according  to  all  the  cases,  the  remainder  must 
be  treated  not  as  a  contingent  but  as  a  vested  estate.  If  this 
be  so,  the  rule  against  remoteness  is  satisfied;  for  not  only  the 
particular  estate,  but  the  remainder  supported  by  it,  took  effect 
within  lives  in  being  at  the  creation  of  the  power.  *'  The  par- 
ticular feature,"  says  Mr.  Lewis,  in  his  treatise  on  perpetui- 
ties, "in  limitations  of  future  interests,  with  which  the  rule 
against  perpetuities  is  connected,  is  the  time  of  their  vesting, 
or  in  other  words,  of  their  becoming  interests  transmissible  to 
the  representative  of  the  grantee,  devisee,  or  legatee,  and 
disposable  by  him.  When  they  are  so  limited  as  necessarily 
to  allow  this  quality,  within  the  legal  period  of  remoteness, 
they  are  free  from  objection  in  reference  to  the  perpetuity  rule." 
Upon  this  question  we  may  also  refer  to  Mifflin^s  Appeal,  121 
Pa.  St.  205;  6  Am.  St.  Rep.  781.  "If  a  remainder  is  vested, 
that  is,  if  it  is  ready  to  take  effect  whenever  and  however  the 
particular  estate  determines,  it  is  immaterial  that  the  par- 
ticular estate  is  determinable  by  a  contingency  which  may  fall 
beyond  a  life  or  lives  in  being":  Gray  on  Perpetuities,  sec.  209. 
Perpetuities  are  grants  of  property  wherein  the  vesting  of  an 
estate  is  unlawfully  postponed:  Philadelphia  v.  Girard^a  Heirs, 
45  Pa.  St.  26;  84  Am.  Dec.  470;  Barclay  v.  Lewis,  67  Pa.  St. 
316.  The  main  question  decided  in  Smith's  Appeal,  88  Pa. 
St.  492,  is  therefore  not  involved  in  this  case.  The  accuracy 
of  that  decision  has  been  somewhat  doubted  by  the  learned 
judge  who  wrote  it:  Coggins's  Appeal,  124  Pa.  St.  10;  10  Am. 
St.  Rep.  565;  but  the  subject  can  only  be  further  considered 
when  a  proper  case  is  presented. 

Nor  do  we  think  the  appointment  is  invalid  because  in  the 
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exercise  of  the  power  the  donee,  without  special  direction  of 
John  Lawrence,  the  testator,  to  that  effect,  in  appointing  the 
fee,  declared  certain  uses  and  trusts  for  life,  with  remainder 
over.  The  power  conferred  upon  Mrs.  Appleton  by  her  father's 
will  was  "  to  grant  and  convey  the  real  estate  in  fee,  .... 
"  in  such  parts  or  shares  "  as  she,  by  her  last  will,  should 
direct.  The  power  is  wholly  unrestricted;  the  entire  discre- 
tion is  committed  to  the  donee  of  the  power  to  grant  the  fee  in 
«uch  form  and  to  such  persons  as  she  chose.  In  the  exercise 
of  that  power  she  did  appoint  the  fee,  and  we  think  she  was 
authorized,  observing  the  rule  against  remoteness,  to  declare 
such  uses  and  trusts  for  life  as  would  best  carry  out  her  wishes 
with  respect  to  the  ultimate  disposal  of  the  property.  No  au- 
thorities have  been  cited  to  any  different  effect.  On  the  con- 
trary, appointments  in  trust,  even  under  restricted  powers, 
would  seem  to  have  been  sustained,  and  as  illustrations  of 
this  we  have  been  referred  to  Alexander  v.  Alexander,  2  Ves. 
Sr.  642;  Trollope  v.  Linton,  1  Sim.  &  S.  477;  Crompe  v.  Bar- 
row, 4  Ves.  681;  Willis  v.  Kymer,  L.  R.  7  Ch.  Div.  181;  2  Sug- 
den  on  Powers,  273,  274. 

The  decree  of  the  orphans*  court  is  affirmed,  and  the  appeal 
dismissed,  at  the  cost  of  the  appellants. 


Pebfktuitxcs.  —  As  to  the  rale  against  perpetuities  as  in  rogue  in  the  rari- 
•tates,  see  extended  note  to  Bamum  v.  Bamum,  90  Am.  Dec.  101-106;  Oreen- 
land  V.  Waddell,  116  N.  Y.  234;  15  Am.  St  Rep.  400,  and  note;  Co(/jim'$ 
Appeal,  124  Pa,  St.  10;  10  Am.  St  Rep.  565,  and  note;  Johnson  v,  Holljifld, 
79  Ala.  423;  68  Am.  Rep.  596,  and  note  599-601 ;  O'Hara  v.  Dudley,  9.5  N.  Y. 
403;  47  Am.  Rep.  53.  For  the  Pennsylvania  rule,  see  CiCjf  qf  Phitadelplua  ▼. 
Oirard,  45  Fa.  St  9;  84  Am.  Dec  470,  and  note. 


KioE  V.  Davis. 

[196  Pennsylvania  State,  439.] 
AoKirr  CANVOT  ESntitlb  Himself  to  Compensation  ntOH  Botb  Vendor 
AND  Vendee.  —  The  rule  that  an  agent  for  the  sale  of  property  cannot 
at  the  same  time  act  as  agent  for  the  purchase  thereof,  or  so  interest 
himself  therein  as  to  entitle  himself  to  compensation  from  both  vendor 
and  vendee,  is  a  distinctly  recognized  rule  of  public  policy,  not  in- 
tended to  be  remedial  of  actual  wrong,  but  preventive  of  the  possibility 
of  it,  and  should  be  rigidly  enforced,  unless  it  appears  that  the  persons 
for  whose  protection  it  is  intended  expressly  agreed,  with  a  knowled.'o 
of  all  the  circumstances,  to  waive  their  rights  under  it  And  if  an  agent 
of  the  owner  of  stock  receives  from  a  purchaser  thereof  compensation 
for  his  services  in  making  the  sale,  the  fact  that  he  so  received  it  with 
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the  knowledge  and  without  the  objection  of  the  vendor  will  not  con* 
stitnte  a  waiver  of  the  mle  and  preserve  the  agent's  right  to  be  coin- 
pAnsated  by  the  vendor. 

^/SBUMPSIT.    The  facts  appear  from  the  opinion. 

Henry  W.  Palmer^  for  the  appellant. 

Alexander  Farnham  and  F.  C.  Mosier^  for  the  appellee. 

Sterbett,  J.  In  reaching  the  conclusion  embodied  in  their 
verdict,  the  jury  must  have  found  as  a  fact  that  plaintiff  was 
employed  by  defendant  to  sell  his  stock  in  the  Clear  Spring 
■Coal  Company,  and  that  he  succeeded  in  doing  so.  If  there 
w&B  nothing  else  in  the  case,  the  judgment  should  be  affirmed -^^ 
but  it  was  clearly  shown  by  plaintiff's  own  evidence  that  he- 
received  from  the  purchasers,  for  his  services  in  the  matter,, 
four  shares  of  the  stock,  worth  about  four  thousand  five  hun- 
dred dollars. 

In  view  of  that  evidence,  the  defendant  requested  the  court 
to  charge  that,  "  under  the  testimony  of  the  plaintiff  and  hia 
witnesses,  the  plaintiff  received  compensation  from  the  pur- 
chasers of  the  Davis  shares,  and  therefore  cannot  maintain 
this  action  for  compensation  from  Mr.  Davis."  The  plaintiff, 
on  the  other  hand,  asked  the  court  to  charge:  "  If  the  jury  be- 
lieve that  Mr.  Davis  agreed  to  pay  Dr.  Rice  a  compensation 
for  his  services  in  effecting  a  sale  of  the  interest  of  Mr.  Davis 
in  the  Clear  Spring  Coal  Company  for  forty-five  thousand 
dollars,  and  that  he  effected  a  sale  accordingly,  at  the  price 
agreed  on,  he  is  entitled  to  recover  the  value  of  his  services  to 
defendant;  and  it  being  admitted  by  the  defendant,  and  shown 
by  documentary  evidence  in  the  case,  that  the  defendant  knew 
Dr.  Rice  was  to  receive  four  shares  of  stock  from  the  pur- 
chasers, and  the  defendant  consenting,  the  fact  of  Dr,  Rice's 
receiving  said  shares  does  not  operate  to  prevent  the  plaintiff's 
recovering." 

These  points  were  answered  together,  as  follows:  "If  the 
jury  find  that  Dr.  Rice,  under  the  agreement  with  Davis,  made 
sale  of  the  property  at  a  price  fixed  by  the  defendant  himself, 
and  thereby  entitled  himself  to  compensation  for  his  services 
rendered,  then  the  fact  that  he  received  four  shares  of  stock 
from  the  purchasers,  in  the  manner  described  by  the  witnesses, 
and  with  the  full  knowledge  of  the  defendant  as  to  the  nature 
of  the  transaction,  would  not  prevent,  in  our  judgment,  his  re- 
covering in  this  action.  We  say  further,  in  this  connection, 
the  evidence  in  this  case  shows  that  all   the    parties  were 
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members  of  the  same  company;  that  De  Witt  and  Cake  knew 
that  Dr.  Rice  was  claiming  a  commission  from  Davis;  and  it 
Also  shows  that  Davis  knew  that  Dr.  Rice  was  to  have  four 
shares  of  the  stock  of  the  company.  Knowledge  of  these  facts 
hy  all  the  parties,  without  complaint  or  dissent  at  the  time, 
and  without  any  evidence  of  bad  faith  in  the  transaction, 
takes  the  case  out  of  the  class  of  cases  to  which  we  have  been 
referred,  where  it  has  been  held  that  an  agent  is  not  to  be  al- 
lowed compensation  from  both  parties  to  a  sale.  With  every 
disposition  to  recognize  the  force  of  the  decisions  to  which  the 
learned  gentlemen  have  called  our  attention,  we  do  not  think 
that  they  apply  to  the  case  in  hand,  and  control  our  charge 
on  the  legal  questions  involved,  in  the  manner  argued  by  de- 
fendant's counsel."  This  answer  is  an  emphatic  affirmance 
of  the  plaintiff's  point,  and  a  refusal  to  charge  as  requested 
by  the  defendant.  It  is  contended  that  in  so  doing  the  learned 
judge  unintentionally  erred,  and  we  think  he  did. 

The  principle  underlying  this  case,  that  an  agent  for  the 
€ale  of  property  cannot  at  the  same  time  act  as  agent  for  the 
purchase  thereof,  or  interest  himself  therein,  and  thus  entitle 
himself  to  compensation  from  both  vendor  and  vendee,  is 
grounded  on  the  infallible  declaration  that  "no  man  can  serve 
two  masters."  As  a  rule  of  public  policy,  it  is  distinctly  recog- 
nized in  our  text-books  on  agency,  and  in  numerous  adjudi- 
cated cases,  among  which  are  Everhart  v.  Searle^  71  Pa.  St. 
256;  Penmylvania  R.  R.  Co.  v.  Flanigan,  112  Pa.  St.  558,  and 
oases  there  cited.  It  forbids  that  any  one  intrusted  with  the 
interests  of  others  shall  in  any  manner  make  the  business  an 
object  of  personal  interest  to  himself,  because,  from  a  frailty 
of  nature,  one  who  has  the  power  will  be  too  readily  seized 
with  the  inclination  to  use  the  opportunity  for  serving  his  own 
interests  at  the  expense  of  his  principal.  The  various  forms 
of  agency  to  which  the  principle  is  applicable,  and  the  reasons 
for  upholding  it,  etc.,  are  referred  to  in  Everhart  v.  Searle,  71 
Pa.  St,  256.  The  controlling  facts  in  that  case  were  briefly 
these:  Flagg,  the  owner  of  land,  employed  Searle  to  sell  the 
«ame,  and  agreed  to  give  him  for  his  services  all  that  he  ob- 
tained over  $125  per  acre.  Searle  found  several  applicants 
for  the  land,  but  he  finally  agreed  to  give  Everhart  the  prefer- 
•ence,  for  which  the  latter  agreed  to  pay  him  five  hundred  dol- 
lars. Flagg  and  Everhart  were  brought  together,  and  the  sale 
ivas  concluded.  They  each  refused  to  pay  Searle  anything, 
because,  by  acting  for  both  of  them,  he  had  undertaken  to 
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«?erve  two  masters.  Suit  was  then  brought  against  Everhart, 
and  judgment  obtained  for  the  five  hundred  dollars  and  inter- 
est. On  behalf  of  the  defendant  in  error,  it  was  contended 
that  Searle  neither  did  nor  contemplated  any  wrong  against 
either  vendor  or  vendee;  that  neither  of  them  was  induced  to 
act  by  any  false  representation  made  by  him;  that  Flagg  got 
his  price  for  the  land,  and  Everhart  secured  the  preference  for 
which  he  was  willing  to  pay  five  hundred  dollars,  and  hence 
there  was  no  error  in  permitting  the  plaintiff  to  recover.  Re- 
ferring to  the  position  thus  assumed,  Chief  Justice  Thompson 
said  there  was  plausibility  and  seeming  force  in  the  argument 
that  Flagg,  the  plaintifiF's  principal  in  the  sale,  was  not  in- 
jured by  the  arrangement  with  the  defendant,  etc.,  but  it  is 
unsound.  The  transaction  is  to  be  regarded  as  against  the 
policy  of  the  law.  It  matters  not  that  no  fraud  was  medi- 
tated and  no  injury  done.  The  rule  is  not  intended  to  be 
remedial  of  actual  wrong,  but  preventive  of  the  possibility 
of  it. 

Further  consideration  of  the  principle  or  rule  of  public  pol- 
icy invoked  by  defendant  is  unnecessary.  Its  existence  was 
not  questioned  by  the  learned  judge  of  the  common  pleas. 
On  the  contrary,  he  was  disposed  to  recognize  the  force  of  the 
decisions  that  were  cited  in  support  of  it,  but  came  to  the  con- 
clusion that  they  did  not  apply  to  the  case  in  hand,  because,^ 
as  he  says,  the  evidence  shows  that  all  the  parties  were  mem- 
bers of  the  same  company;  that  De  Witt  and  Cake  knew  that 
Dr.  Rice  was  claiming  commissions  from  Davis,  and  the  latter 
knew  that  Rice  was  to  have  four  shares  of  the  stock;  that 
knowledge  of  these  facts  by  all  the  parties,  without  complaint 
or  dissent  at  the  time,  and  without  any  evidence  of  bad  faith 
in  the  transaction,  is  sufiicient  to  take  the  case  out  of  that 
class  of  cases  in  which  it  has  been  held  that  an  agent  is  not 
to  be  allowed  compensation  from  both  the  parties  to  a  sale.  It 
is  not  by  any  means  clear  that  all  the  facts  thus  assumed  by 
the  court  were  either  proved  or  admitted,  or  that  the  jury- 
would  have  been  warranted  in  finding  them  to  be  true;  but- 
assuming,  for  the  sake  of  argument,  that  they  were  conclu- 
sively established,  they  are  at  best  only  evidence  that  the  par- 
ties assented  to  the  arrangement,  and  agreed  to  waive  the  rule 
of  public  policy  now  insisted  on  by  the  defendant. 

Conceding,  for  the  sake  of  argument,  that  it  would  be  com- 
petent for  persons  circumstanced  as  the  parties  in  this  case 
were  to  waive  or  suspend,  by  mutual  agreement,  the  operation 
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of  a  rule  of  public  policy,  it  cannot  be  successfully  contended 
that  such  agreement  may  be  inferred  either  from  knowledge 
of  the  fact  that  such  rule  has  been  violated,  or  from  silence  or 
failure  to  dissent  at  the  time,  or  from  all  these  combined. 
Nothing  short  of  clear  and  satisfactory  proof  of  an  express 
agreement  to  do  so  should  be  regarded  as  sufficient  for  that 
purpose.  In  the  case  at  bar,  there  appears  to  be  no  evidence 
that  would  warrant  either  court  or  jury  in  saying  that  the 
rule  now  insisted  on  by  the  defendant  was  waived  by  him. 
He  had  a  right  to  be  silent,  even  if  he  knew  that  the  plaintiff 
had  undertaken  to  serve  two  masters,  and  intended  to  claim 
compensation  from  both.  His  own  testimony  explains  why 
no  objections  were  interposed. 

For  reasons  above  suggested,  we  are  of  opinion  that  the 
learned  judge  erred,  not  only  in  his  answer  affirming  plain- 
tiff's first  point,  but  also  in  refusing  to  affirm  defendant's 
second  point  for  charge.  Rules  of  law  such  as  that  under 
consideration,  intended  to  be  preventive  of  the  possibility  of 
wrong,  rather  than  remedial  of  actual  wrong,  should  be  rigidly 
enforced,  unless  it  clearly  appears  that  the  parties  for  whose 
protection  they  were  intended  have,  with  full  knowledge  of 
all  the  circumstances,  agreed  to  waive  their  rights  thereunder. 

Judgment  reversed. 

Rbal  Estatb  Agent  Acttno  for  Both  Vendor  and  Vendbs  mat 
NOT  Collect  Commission  from  Each.  —  One  acting  as  the  broker  of  both 
parties  in  a  sale  or  exchange  of  lands  cannot  be  entitled  to  a  commission 
from  each  party:  Raisin  v.  Clark,  41  Md.  158;  20  Am.  Rep.  66;  note  to 
Barry  v.  Schmidt,  46  Am.  Rep.  37,  38;  Famsworth  v.  Hemmer,  1  Allen,  494; 
79  Am.  Dec.  756,  and  note  758,  759.  But  see  Rujyp  v.  Sampson,  16  Gray, 
^98;  77  Am.  Dec.  416,  and  note.  Compare  note  to  Potter's  Appeal,  7  Am. 
St.  Rep.  279-283.  An  agent  cannot  represent  both  the  seller  <md  purchaser, 
for  hia  duties  in  sach  a  dual  capacity  would  be  more  or  less  incompatible: 
H'ebb  V.  Paxton,  36  Minn.  532;  note  to  WaOcer  v.  Osgood,  93  Am.  Dec  177, 
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Livingston  v.  Wolp. 

ri36  Pennsylvania  State,  519.] 

McNiciFAi.  Legislature  has  Power  to  Determine  Extent  to  Which 
Sidewalks  mat  be  Obstructed.  —  The  municipal  authorities  of  a  city 
or  borough  may  determine  the  extent  to  which  sidewalks  and  pavements 
may  be  obstructed  by  cellar  doors,  door-steps,  awnings,  projecting  win* 
dows,  cornices,  and  the  like.  This  power  must  be  exercised  by  regula- 
tions that  are  general  and  uniform,  that  are  reasonable  and  certain,  and 
that  are  in  conformity  with  the  constitution;  and  when  so  exercised,  it 
is  binding  on  all  the  inhabitants  of  the  municipality. 

BoRouoH  Ordinance  Authorizing  Projection  of  BAf-wiNDOw  on  Street 
NOT  Unreasonable  when.  —  A  borough  ordinance  which  prohibits  the 
construction  of  any  bay-window  projecting  into  a  street  sixty  feet  wide 
more  than  twenty-eight  inches,  by  clear  and  necessary  implication  per- 
mits the  erection  of  a  bay-window  within  that  limit,  and  is  not  unrea- 
sonable; and  under  it  a  bay-window  projecting  into  the  street  less  than 
twenty-eight  inches  will  not  be  enjoined. 

Injuncttion  not  Granted  where  Plaintiff  Shows  No  Appreciable  In- 
jury TO  Himself.  —  In  a  suit  by  an  adjoining  lot-owner  to  enjoin  the 
erection  of  a  bay-window  projecting  into  the  street,  an  injunction  will 
not  be  granted,  where  it  is  not  shown  that  the  plaintifiF  would  suffer  any 
appreciable  injury  from  the  structure  sought  to  be  enjoined. 

Bill  in  equity.  The  facts  are  sufficiently  stated  in  the 
opinion. 

W.  J.  Shearer,  F.  E.  Beltzhoover^  and  S.  Hepburn,  Jr.,  for  the 
appellant. 

A.  D.  B.  Smead,  William  Trickett,  and  John  B.  Landis,  for 
the  appellee. 

Williams,  J.  The  principle  that  matters  of  merely  local 
concern  should  be  left  to  the  control  of  the  people  to  be  affected 
is  recognized  and  acted  upon  in  our  system  of  government. 
To  this  end  cities  and  boroughs  have  their  legislative  as  well 
as  their  administrative  officers,  and  the  municipal  legislature 
may  make  laws  in  regard  to  all  subjects  of  a  municipal  char- 
acter, and  enforce  them  by  appropriate  penalties.  The  local 
government  must  keep  within  the  limits  that  bound  its  juris- 
diction as  they  are  defined  by  the  constitution  and  laws  of  the 
state;  but,  subject  to  these  restrictions,  it  may  determine  what 
is  best  calculated  to  promote  the  security,  the  comfort,  and  the 
convenience  of  the  inhabitants.  Among  the  subjects  of  mu- 
nicipal control  is  that  of  the  opening,  vacating,  and  manage- 
ment of  streets  and  alleys.  The  city  or  borough  may  decide 
when  and  where  it  will  open  streets,  what  shall  be  their  width, 
and  how  much  of  that  width  shall  be  devoted  to  a  carriage- 
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way,  and  how  much  to  foot-walks.  It  may  say  where  trees 
flhall  be  planted  within  the  street  limits,  where  and  how  hitch- 
ing-posts  shall  be  set,  telegraph-poles  erected,  or  passenger- 
railways  built.  Its  decision  in  such  matters  may  subject  a 
few  persons  to  some  inconvenience,  or  possibly  to  some  sub- 
stantial loss,  but  it  has  the  power  to  decide  on  such  subjects. 
The  foot-ways  no  less  than  the  carriage-ways  are  under  mu- 
nicipal control,  and  the  authorities  may  determine  the  extent 
to  which  the  walks  and  pavements  may  be  obstructed  by  cel- 
lar doors,  door-steps,  awnings,  projecting  windows,  cornices, 
and  the  like.  This  power  must  be  exercised  by  regulations 
that  are  general  and  uniform,  that  are  reasonable  and  certain, 
and  that  are  in  conformity  with  the  constitution  and  laws. 
When  so  exercised,  it  is  binding  on  all  the  inhabitants  of  the 
municipality.  These  general  propositions  are  supported  by 
many  cases,  among  which  are  Paul  v.  Carver,  26  Pa.  St.  223; 
67  Am.  Dec.  413;  Commonwealth  v.  Rush,  14  Pa.  St.  186;  Bar- 
ter V.  Commonwealth,  3  Penr.  &  W.  259;  Philadelphia's  Appeal, 
78  Pa.  St.  33;  Allegheny  v.  Zimmerman,  95  Pa.  St.  287;  40  Am. 
Rep.  649;  Commonwealth  v.  Hauck,  103  Pa.  St.  536;  In  re  Euan 
Street,  132  Pa.  St.  257.  That  the  courts  must  judge  of  the 
reasonableness  of  the  action  of  the  municipality,  and  that  such 
action  is  not  binding  if  it  is  unreasonable,  was  held  in  Knee- 
dler  v.  Norristown,  100  Pa.  St.  368;  45  Am.  Rep.  384;  and  that 
its  action  must  be  general,  bearing  equally  upon  the  citizens, 
was  ruled  in  Reimer's  Appeal,  100  Pa.  St.  182;  45  Am.  Rep.  373. 

In  this  case  the  obstruction  complained  of  is  a  window 
projecting  from  the  second  story  of  defendant's  dwelling  into 
the  street.  The  plaintiff  alleges  that  the  obstruction  is  un- 
lawful, and  asks  that  it  may  be  prevented  by  an  injunction. 
The  defendant  sets  up  a  borough  ordinance  as  his  authority 
for  building  the  window,  and  denies  that  it  inflicts  any  sub- 
stantial injury  upon  the  plaintifiF.  The  controlling  question, 
therefore,  is,  whether  the  borough  of  Carlisle  has  authorized 
the  construction  of  the  window.  If  it  has,  the  decree  ap- 
pealed from  was  rightly  made.  If  it  has  not,  then  the  extent 
of  the  plaintiff's  injury,  and  the  other  questions  raised,  must 
be  considered. 

It  is  not  denied  that  an  ordinance  was  duly  passed  by  the 
l)orough  council  on  the  20th  of  May,  1852,  relating  to  this  sub- 
ject. It  provided,  among  other  things,  that  all  porches,  cellar 
doors,  and  door-steps  should  be  so  built  as  not  to  extend  into 
■any  street  having  a  breadth   of  sixty  feet  beyond  four  feet 
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three  inches,  or  a  proportional  distance  in  narrower  streets. 
It  also  prohibited  the  construction  of  "any  bulk  or  jut  win- 
dow "  projecting  into  the  street  more  than  twenty-eight 
inches.  In  1869  this  ordinance  was  amended  bo  as  to  reduce 
the  distance  that  a  cellar  door  might  extend  into  the  street  to 
three  feet  nine  inches,  and  that  for  door-steps  to  three  feet 
six  inches;  but  the  provision  for  "bulk  or  jut  windows"  re- 
mained at  twenty-eight  inches.  The  master  finds  that  the 
defendant's  window  extends  but  twenty-seven  and  one  half 
inches  over  the  street  line.  It  is  therefore  within  the  limit 
fixed  by  the  ordinance,  and  as  to  the  public,  within  its  pro- 
tection. It  is  true,  the  ordinance  does  not  expressly  declare 
that  lot-owners  may  occupy  three  feet  nine  inches  of  the 
Btreet  with  their  cellar-ways,  or  project  their  jut  or  bay  win- 
dows to  a  distance  of  twenty-eight  inches  over  the  street;  but 
by  forbidding  the  extension  of  such  structures  beyond  a  fixed 
limit  it  does,  by  clear  and  necessary  implication,  permit  their 
erection  within  that  limit.  The  window  is  therefore  not  an 
unlawful  obstruction  of  the  street,  but  a  projection  authorized 
by  the  ordinance  of  1852. 

In  Reimer's  Appeal,  100  Pa.  St.  182,  45  Am.  Rep.  373,  an  in- 
junction was  granted  restraining  the  erection  of  a  projecting 
window,  but  it  was  because  no  valid  municipal  authority  was 
shown  for  building  it.  An  individual  permit  had  been  granted, 
but  it  was  held  that  the  use  of  the  streets  for  such  purposes 
must  be  regulated  by  rules  of  general  and  uniform  application. 
The  power  to  make  such  rules  was  not  denied,  but  was  clearly 
recognized.  The  principles  that  control  this  case  may  be 
stated  thus:  — 

1.  Cities  and  boroughs  have  the  power  to  permit,  under 
regulations  that  are  reasonable  in  character,  and  general  in 
their  application,  the  use  of  a  portion  of  the  highways  for 
approaches  to  and  for  ornamental  work  upon  buildings  stand- 
ing on  the  street  line. 

2.  The  borough  of  Carlisle  has  exercised  this  power  by  the 
ordinance  of  1852,  which  is  reasonable  in  its  provisions,  and 
general  in  its  application. 

3.  The  window  complained  of  is  within  the  limit  of  pro- 
jection fixed  by  the  ordinance,  and  it  is  consequently  within 
its  implied  permission. 

It  follows  that  the  projecting  window  is  not  an  unlawful 
obstruction,  but  a  lawful  structure.  If  this  conclusion  could 
be  regarded  as  doubtful,  the  decree  ought  nevertheless  to  be 
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aflBrmed  upon  the  finding  of  the  master  that  the  window  caused 
no  appreciable  injury  to  the  plaintiflf. 

The  decree  is  affirmed,  the  costs  to  be  paid  by  the  appellant. 


MuNiotPAii  CoRFORATiONS.  — The  mayor  and  aldermen  of  a  city  are 
clothed  with  legislative  powers,  and  empowered  to  adopt  measures  of  police: 
Baker  V.  Boston,  12  Pick.  184;  22  Am.  Dec.  421;  and  have  power  to  make 
rules  and  regulations  regarding  the  erection  and  maintenance  of  balustrades 
and  other  projections  npou  the  roofs  or  sides  of  buildings:  Cuahing  v.  Boston, 
]  28  Mass.  330;  35  Am.  Rep.  383,  and  note  386,  387;  note  to  StaU  v.  Berdelta, 
38  Am.  Rep.  127,  128. 

Nuisances  —  Abatemsnt  by  Pkivatk  Person.  —  A  private  person  can 
only  abate  a  public  nuisance  when  he  shows  that  he  is  specially  injured  by 
its  existence:  Steamboat  Co.  v.  Railroad  Co.,  30  S.  C.  539;  14  Am.  St.  Rep.  923, 
and  note;  Lawton  v.  SUele,  119  N.  Y.  226;  16  Am.  St.  Rep.  813.  See  note 
to  State  V.  Berdetta,  38  Am.  Rep.  128,  for  an  instance  of  where  a  plaintiff 
was  not  permitted  to  restrain  defendant,  his  neighbor,  from  maintaining  » 
wooden  awning  in  front  of  his  premises. 
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[186  PCNNSTLVAiaA  Statb,  688.] 

Marbibd  Woman  can  only  Pass  her  Title  to  Land  in  Statutory  Mode. 
— A  married  woman  can  only  pass  her  title  to  real  estate  in  the  statutory 
mode;  and  therefore  a  party  claiming  under  a  deed  from  her  and  her 
husband,  which  is  alleged  to  be  lost,  must  show  that  it  was  executed 
and  acknowledged  as  required  by  the  statute. 

DmABiunis  aw  Coverture  and  Infancy  are  Separate  and  Independent, 
and  the  mere  fact  that  they  both  occur  in  connection  with  the  same  act 
does  not  give  either  of  them  any  greater  force  than  it  would  have  had 
separately.  If,  therefore,  an  infant  feme  covert  has  executed  a  deed 
properly,  the  only  objection  the  party  relying  on  it  has  to  meet  is  that  of 
infancy. 

Deed  or  Inpant  is  Voidable  only;  the  title  passes  by  it,  and  remains  in 
the  grantee  until  some  clear  act  of  disaffirmance  is  done  by  the  grantor 
after  coming  of  age,  and  he  may  affirm  it  by  much  less  formal  acts  than 
would  be  su^cient  to  avoid  it,  and  clearly  by  any  act  which  amounts  to 
an  estoppel. 

Married  Woman  op  Full  Age  Who  Becomes  Discovert  may  be  Estopped 
by  her  acts,  the  same  as  other  persons  «tn  juris. 

Kncouraqembnt  op  Improvement  not  Necessary  to  Estop  when.  — 
Where  a  person  while  under  disability  makes  a  deed,  voidable  because 
■o  made,  and  the  grantee,  after  the  removal  of  the  grantors  disability, 
with  the  latter's  knowledge,  makes  expenditures  by  placing  improve- 
ments on  the  land,  it  is  not  necessary,  to  estop  the  grantor  from  disaf- 
firming the  deed,  to  show  that  he  positively  encouraged  the  improvements. 

Ejectment.    The  facts  appear  from  the  opinion. 
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D.  I.  Ball,  Charles  H.  Noyes,  Watson  D.  Hinckley,  William 
W.  WilhuTj  William  SchnuVj  and  Mr.  Thompson^  for  the  appel- 
lant. 

if.  H.  Ooucherf  W.  V,  N.  YateSf  and  James  0.  Parmlee,  for 
the  appellee. 

Mitchell,  J.  The  defense  was  a  deed  from  plaintiff  and 
her  husband,  to  which  the  reply  was,  —  1.  A  denial  of  the 
making  of  any  deed;  and  2.  Infancy  at  the  date  of  the  al- 
leged execution.  To  this  second  point,  the  defense  rejoined 
acts  of  ratification  by  estoppel.  The  cardinal  facts,  therefore, 
upon  which  the  jury  had  to  pass  were,  the  execution  of  the  al- 
leged lost  deed,  the  infancy  of  plaintiff  at  that  time,  and  the 
acts  of  estoppel. 

As  a  married  woman,  the  plaintiff  could  only  pass  her  title 
in  the  statutory  mode.  A  disability  imposed  by  law  cannot 
be  set  aside  or  evaded  indirectly  by  acts  of  the  party:  Glid- 
den  V.  Strupler,  52  Pa.  St.  400;  Grim's  Appeal,  105  Pa.  St.  375; 
Stivers  v.  Tv^ker,  126  Pa.  St.  74.  The  learned  judge  therefore 
correctly  instructed  the  jury  that  if  defendant  had  not  proved 
the  making  and  acknowledgment  of  the  deed  as  required  by 
the  statute,  they  need  not  go  further,  but  should  return  a  ver- 
dict for  plaintiff. 

The  appellant's  third  and  fourth  specifications  of  error  com- 
plain that  too  strict  a  measure  of  proof  was  required  as  to  the 
contents  of  the  lost  deed,  and  that  proof  of  the  certificate  of 
acknowledgment  alone  was  sufficient  until  the  certificate  was  , 
called  in  question.  But  the  present  contention  would  be  more 
tenable  if  appellant  had  asked  the  court  to  say  specifically 
that  proof  of  the  certificate  was  sufficient  prima  facie  proof  of 
the  execution  of  the  deed  and  of  its  contents,  so  far  as  they 
were  recited  therein.  If  the  deed  had  been  produced,  it  would 
have  been  necessary  to  show  that  it  contained  all  the  requi- 
sites for  the  conveyance  of  plaintiff's  title;  and  a  party  claim- 
ing under  a  lost  deed  must  be  held  to  proof  of  the  same 
requisites:  Krise  v.  Neason,  66  Pa.  St.  253.  The  general  ef- 
fect of  the  charge  on  this  point  was  correct,  and  we  do  not 
think  the  jury  could  have  been  misled  in  any  way  by  it.  The 
third  and  fourth  assignments  of  error  are  not  sustained. 

The  disabilities  of  coverture  and  infancy  are  separate  and 
independent,  and  the  mere  fact  that  they  both  occur  in  con- 
nection with  the  same  act  does  not  give  either  of  them  any 
greater  force  than  it  would  have  had  separately.     If  a  deed 


Oct  1890.]  Logan  v.  Gardner.  941 

dul}'  acSnowledged  had  been  produced,  it  would  have  made 
an  end  of  the  question  of  coverture  in  the  case,  and  proof  of 
the  deed  to  the  satisfaction  of  the  jury  would  be  equivalent  to 
its   production.     The  statute  makes   no  distinction   between 
femes  covert  of  full  age  and  those  under  age;  its  requirements 
are  the  same  for  all.     If,  therefore,  the  jury  were  satisfied  that  a 
deed  had  been  made  by  plaintiff,  the  objection  of  coverture 
was  avoided,  and  defendant  had  only  to  meet  that  of  infancy. 
The  eflfect  to  be  given  to  an  infant's  deed  was  long  the  sub- 
ject of  controversy,  but  the  decided  weight  of  authority  now 
is,  that  is  voidable  only;  that  the  title  passes  by  it,  and  re- 
mains in  the  grantee  until  some  clear  act  of  disaffirmance  is 
done  by  the  grantor  after  coming  of  age.     The  different  views 
are  discussed  by  Strong,  J.,  in  Irvine  v.  Irvine,  9  Wall.  617, 
627,  and  the  authorities  are  well  collected  in  10  Am.  &  Eng. 
Ency.   of  Law,  tit.  Infants,   pp.  649,  etc.     The  law   makes 
no  distinction  between  the  deeds  of  infants  on  account  of  sex; 
nor,  as  already  said,  is  the  disability  of  coverture  made  any 
greater  or  any  different  by  the  additional  disability  of  infancy. 
They  remain  separate  and   distinct.     The   dictum  of  Chief 
Justice  Gibson  in  Schrader  v.  Decker^  9  Pa.  St.  14,   49  Am. 
Dec.  538,  that  the  deed,  "  being  executed  while  the  wife  was 
an  infant,  is  absolutely  void,"  must  therefore  be  referred  to  the 
unsettled   position  of  the  law  at  that  time.    The  modern 
authorities  are  clearly  the  other  way.     The  cases  also  show 
that  the  infant  may  affirm  his  deed  by  much  less  formal  acts 
than  would  be  sufficient  to  avoid  it,  and  clearly  by  any  act 
which  amounts  to  an  estoppel:  Irvine  v.  Irvine,  9  Wall.  617, 
627;   Wheaton  v.  East,  5  Yerg.  41;  26  Am.  Dec.  251;  Bostwick 
V.  Atkins,  3  N.  Y.  53;  Davis  v.  Dudley,  70  Me.  236;  35  Am. 
Rep.  318;    Wallace  v.  Lewis,  4  Harr.   (Del.)   75;   Tunison  v. 
Chamhlin,  88  111.  378,  386;  Singer  Mfg.  Co.  v.  Lamb,  81   Mo. 
221.     The  acknowledgment  and  certificate,  even  if  in  the  strict 
statutory  form,  would  not  estop  a  feme  covert  from  showing 
her  infancy  at  the  time:   Williams  v.  Baker,  71  Pa.  St.  476. 
But  when  it  is  said  in  that  case  that  she  could  not  ratify  a 
deed  after  coming  of  age,  except  by  a  reacknowledgment  in 
the  mode  prescribed  by  the  statute,  this  must  be  understood 
as  limited  to  ratification  during  coverture.     As  soon  as  she 
becomes  discovert,  and  of  full  age,  she  stands  in  the  same 
position  in  regard  to  acts  of  estopped  in  pais  as  other  persons 
sui  juris.     In  the  present  case,  the  plaintiff,  in  1879,  being 
then  of  full  age,  left  her  husband  on  account  of  his  treatment. 
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for  which  she  subsequently  obtained  a  divorce.  The  judge 
charged  the  jury,  and  we  must  assume  rightly  upon  the 
evidence,  as  that  point  is  not  now  before  us,  that  from  1879  to 
1882  plaintiff  was  under  no  legal  disability,  and  her  acts  and 
conduct,  with  regard  to  their  effect  upon  her  title  were  those 
of  an  unmarried  person,  and  of  course  of  a  person  of  full  age. 
But,  in  answering  the  defendant's  points,  the  jury  were  told 
that,  before  they  could  find  an  estoppel,  they  must  be  satisfied 
that  the  plaintiff,  with  knowledge  of  her  rights,  and  of  the 
improvements  and  expenditures  being  made  on  the  premises, 
acqueisced  in  and  encouraged  such  improvements.  This 
presents  the  only  substantial  question  in  the  case. 

The  doctrine  of  estoppel  in  pais  has  been  very  much  ex- 
panded in  modern  times,  particularly  in  Pennsylvania,  where 
equitable  principles  are  applied  in  actions  at  law.  The  cases 
are  very  numerous,  but  it  is  not  necessary  to  refer  to  more 
than  a  few  of  them.  In  Woods  v.  Wilson,  37  Pa.  St.  379,  the 
subject  was  discussed  by  Chief  Justice  Thompson,  and  it  was 
held  that  silence,  in  ignorance  of  one's  own  right  or  of 
another's  expenditures,  will  not  estop,  but  that  mere  silence, 
with  knowledge,  is  evidence  from  a  which  a  jury  may  find  an 
estoppel.  See  also  Hill  v.  Epley,  31  Pa.  St.  331,  and  Miran- 
ville  V.  Silverthorn,  48  Pa.  St.  147.  These  decisions  rest  on 
the  ground  that  the  circumstances  were  such  as  to  raise  a 
duty  to  speak,  and  that  failure  to  do  so  is  either  a  fraud,  or 
would  work  such  an  injury  as  would  be  equivalent  to  a  fraud, 
if  the  party  should  not  be  estopped.  On  the  other  hand,  it 
was  held  as  early  as  Buchanan  v.  Moore,  13  Serg.  &  R.  304, 
15  Am.  Dec.  601,  and  Robinson  v.  Justice,  2  Penr.  &  W.  19,  21 
Am.  Dec.  407,  that  positive  acts  of  encouragement,  or  which 
help  to  mislead,  will  raise  an  estoppel,  without  any  fraud,  and 
irrespective  of  the  party's  knowledge  of  his  own  rights.  And 
as  was  pointed  out  by  Chief  Justice  Gibson,  this  result  rests 
on  a  different  principle;  that,  of  two  innocent  parties,  the  one 
who  occasioned  the  loss  must  bear  it.  See  also  Chapman  v. 
Chapman,  59  Pa.  St.  214;  Miller's  Appeal,  84  Pa.  St.  391;  and 
Putnam  v.  Tyler,  117  Pa.  St.  570,  586.  The  distinction,  there- 
fore, between  the  cases  where  acts  or  declarations  of  encourage- 
ment are  necessary  to  create  an  estoppel,  and  those  where  mere 
silence  or  acquiescence  will  be  suflBcient,  is  one  of  principle, 
and  each  case  as  it  arises  must  be  assigned  to  one  or  the  otlier 
class,  according  to  its  circumstances,  the  chief  of  which  is 
knowledge  or  ignorance  of  the  party's  own  rights  and  the 
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other's  action.  Encouragement  is  necessary  where  the  party 
is  ignorant;  but  knowledge  creates  the  duty  to  speak,  and 
where  that  exists,  silence  is  enough  to  estop. 

The  present  case  belongs  in  the  class  of  Woods  v.  Wihon,  37 
Pa.  St.  379,  where  silence,  with  knowledge  of  expenditures 
being  made  by  the  part}'  in  possession,  may  be  sufficient  to 
create  an  estoppel.  The  learned  judge  put  it  into  the  other 
class,  by  charging  the  jury  that  there  would  be  no  estoppel 
unless  the  plaintiff  encouraged  the  improvements.  Into  this 
he  was  no  doubt  led  by  plaintiflf 's  sixth  point,  that  a  married 
woman  cannot  be  estopped  by  improvements  made  by  the 
vendee,  even  with  her  knowledge  and  encouragement.  This 
was  properly  affirmed  as  to  knowledge  and  encouragement 
during  coverture;  but  the  same  phrase,  thus  unfortunately 
suggested,  was  no  doubt  inadvertently  carried  into  the  answers 
to  points  relating  to  estoppel  by  conduct  after  the  disabilities 
of  coverture  had  ceased.  This  tended  to  mislead  the  jury  into 
supposing  that  something  more  than  mere  silence,  something 
active  or  positive,  on  the  part  of  plaintifif  was  necessary  to 
estop  her,  and  in  so  doing,  it  put  a  heavier  requirement  on 
defendants  than  the  case  justified.  For  this  slip,  in  an  other- 
wise clear  and  accurate  charge,  we  are  obliged  to  reverse  the 
judgment. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Married  Wombn  —  CoirwTAircBS.  —  That  the  conveyances  of  a  married 
woman  may  be  effectnal,  they  mast  strictly  comply  with  the  statutes  giving 
married  women  the  power  to  make  conveyances:  Uayden  v.  Moffatt,  74  Tex. 
647;  15  Am.  St  Rep.  866,  and  note;  Cox  v.  Holcomb,  87  Ala.  589;  13  Am. 
St.  Rep.  79,  and  note;  Moulton  v.  Hunji,  20  HI.  137;  71  Am.  Dec.  257,  and 
note  259,  260.  At  common  law,  married  women  had  no  power  to  contract: 
Crockett  v.  DorloC,  85  Va.  240;  Houte  v.  North,  69  Mich-  272;  and  when  under 
a  statute  they  are  empowered  to  make  conveyances,  such  conveyances  must 
be  executed  and  acknowledged  in  the  exact  manner  provided  by  the  stat- 
ate:  UlzJUld  v.  Bodman,  76  Tex.  359. 

Mabrikd  Womex  —  Estoppel.  —  The  doctrine  of  estoppel  tn  pait  applies 
to  married  women:  Brown  v.  Thompson,  31  S.  C.  436;  17  Am.  St.  Rep.  40,  and 
note  47,  48;  Dob'tn  v.  Cordiner,  41  Minn.  165;  16  Am.  St.  Rep.  683,  and  note. 
In  Jaekion  v.  Torrenee,  83  CaL  522,  it  is  decided  that  a  married  woman  is 
not  estopped  in  favor  of  a  purchaser  under  a  contract  of  sale  signed  by  her- 
self and  husband,  which  she  does  not  acknowledge,  from  claiming  her  sepa. 
rate  estate  in  such  property,  by  her  mere  failure  to  expressly  notify  the 
purchaser  of  such  claim,  or  to  inform  him  of  the  nature  of  her  interest  therein. 

Marrisd  WoHBir  —  Ihtants.  —  A  deed  executed  by  an  infant  femt  corert 
pursuant  to  the  statutory  requirements  with  respect  to  conveyances  by  mar* 
ried  women  stands  precisely  on  the  same  footing  as  a  deed  executed  by  an 
infant /erne  aole.     The  deed,  though  not  binding,  is  not  void,  but  voidable: 
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Note  to  Craig  v.  Van  Bebher,  18  Am.  St.  Rep.  584-586.  In  Maine  a  married 
woman  under  twenty-one  years  of  age  is  not  liable  upon  her  executory  con- 
tracts: Cummings  v.  Ecerett,  82  Me.  260. 

Infants,  Dekds  of  Conveyance  by,  Effect  of. — An  infant's  deed  of 
conveyance,  whether  it  be  a  feoffment,  a  deed  operating  under  the  statute  of 
uses,  or  a  statutory  grant,  is  not  void,  but  only  voidable:  Note  to  Craig  v. 
Van  Btbb&Tt  18  Am.  St  Rep.  582-584. 


Titus  v.  Bradford,  Bordbll,  and  Ejnzua  Rail- 
road Company. 

(136  Pennsylvania  Statb,  618.] 

Tbst  of  Neoligencb  in  Masteb  in  Furnishino  Appliances  for  Seb- 
VANT.  —  From  the  fact  that  a  particular  method  or  appliance  employed 
by  a  master  is  dangerous,  it  does  not  follow  that  it  ia  negligence  for  him 
to  use  it.  Some  employments  are  essentially  hazardous,  and  the  unbend- 
ing test  of  negligence  in  methods,  machinery,  and  appliances  is  the  ordi- 
nary usage  of  the  business. 

Duty  of  Masteb  in  Fttbnishino  Appliances  fob  Servant.  —  A  master  i» 
not  bound  to  use  the  newest  and  best  appliances  for  his  servant,  but  he 
performs  his  duty  when  he  furnishes  those  of  ordinary  character  and  rea- 
sonable safety,  and  the  former  is  the  test  of  the  latter;  for,  in  regard  to 
the  style  of  implement  or  nature  of  the  mode  of  performance  of  any  work, 
"  reasonably  safe  "  means  safe  according  to  the  usages,  habits,  and  ordi- 
nary risks  of  the  business. 

8EBVANT  Continuing  in  Employment  with  Knowledge  of  its  Risks 
CANNOT  Recover.  — Where  a  servant  accepts  an  employment  with  full 
knowledge  of  its  risks,  and  continues  therein  after  having  had  his  atten- 
tion specially  called  to  the  alleged  source  of  the  accident  by  which  he 
is  afterwards  injured,  no  recovery  can  be  had  against  the  master  for  such 
injury. 

Trespass  to  recover  damages  for  the  death  of  the  plaintiff's 
minor  son.  The  defendant's  third  point,  referred  to  in  the 
opinion,  is  as  follows:  *'  3.  The  evidence  showing  that  Jamea 
Titus,  the  boy  killed,  had  an  opportunity  of  knowing,  and  did 
know, — having  been  employed  on  the  hoist  and  as  brakeman 
for  several  months, — the  risks  incurred  in  the  use  of  these 
cars,  and  by  continuing  his  employment  thereunder,  accepted 
such  risks,  there  can  be  no  recovery  in  this  case,  and  your 
verdict  should  be  for  the  defendant."  The  other  facts  appear 
from  the  opinion. 

M.  F,  Elliott^  D.  H.  Jackj  and  D.  L.  Roberts^  for  the  appel- 
lant. 

Eugene  Mrdlin,  for  the  appellee. 
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Mitchell,  J.  We  have  examined  all  the  testimony  care- 
fully, and  fail  to  find  any  evidence  of  defendant's  negligence. 
The  negligence  declared  upon  is  the  placing  of  a  broad-gauge 
car  upon  a  narrow-gauge  truck,  and  the  use  of  "  an  unsafe  and 
not  the  best  appliance,  to  wit,  the  flat  center-plate  ";  or,  as  ex- 
pressed by  the  learned  judge  in  his  charge,  in  using  on  the 
narrow-gauge  road  the  standard  car-bodies,  and  particularly 
the  New  York,  Pennsylvania,  and  Ohio  car-body  described  by 
the  witnesses.  But  the  whole  evidence  of  plaintiff's  witnesses 
as  well  as  of  defendant's  shows  that  the  shifting  of  broad- 
gauge  or  standard  car-bodies  onto  narrow-gauge  trucks  for 
transportation  is  a  regular  part  of  the  business  of  narrow- 
gauge  railroads,  and  the  plaintiff's  evidence  makes  no  attempt 
to  show  that  the  way  in  which  it  was  done  here  was  either 
dangerous  or  unusual.  Haleman  says  the  majority  of  the 
bearings  fit,  and  those  that  do  not  have  hard-wood  blocks  put 
under  them,  and  the  blocks  are  fastened  with  telegraph  wire, 
and  he  was  not  positive  but  that  some  were  bolted  on.  The 
particular  car  complained  of  was  blocked  and  wired.  Cazely 
and  Richmond  say  it  was  the  custom  to  haul  these  broad- 
gauge  cars  on  the  narrow-gauge  trucks,  though  most  of  the 
broad-gauge  were  Erie  cars,  of  a  somewhat  different  construc- 
tion; and  Morris  says  the  car  in  question  was  put  on  a  Hays 
truck,  fitted  for  carrying  standard-gauge  cars  on  a  narrow- 
gauge  road,  and  that  this  particular  kind  of  "  Nypano  "  car 
was  so  hauled  quite  often.  These  are  plaintiff's  own  wit- 
nesses, and  none  of  them  say  the  practice  was  dangerous, 
The  nearest  approach  to  such  testimony  is  by  Morris,  who 
says  he  "  had  his  doubts." 

But  even  if  the  practice  had  been  shown  to  be  dangerous, 
that  would  not  show  it  to  be  negligent.  Some  employments 
are  essentially  hazardous,  as  said  by  our  brother  Green  in 
North  C.  Ry  Co.  v.  Husson,  101  Pa.  St.  1,  47  Am.  Rep.  690,  of 
coupling  railway  cars;  and  it  by  no  means  follows  that  an 
employer  is  liable  "  because  a  particular  accident  might  have 
been  prevented  by  some  special  device  or  precaution  not  in 
common  use."  All  the  cases  agree  that  the  master  is  not 
bound  to  use  the  newest  and  best  appliances.  He  performs 
his  duty  when  he  furnishes  those  of  ordinary  character  and 
reasonable  safety,  and  the  former  is  the  test  of  the  latter;  for, 
in  regard  to  the  style  of  implement,  or  nature  of  the  mode 
of  performance  of  any  work,  "reasonably  safe"  means  safe 
according  to  the  usages,  habits,  and  ordinary  risks  of  the  busi- 

▲m.  St.  Rxr.,  Vou  XX.  -60 


946  Titus  v.  Bradford  etc.  R.  R.  Co.  [Peim. 

ness.  Absolute  safety  is  unattainable,  and  employers  arr  r.ot 
insurers.  They  are  liable  for  the  consequences,  not  of  dunger, 
but  of  negligence;  and  the  unbending  test  of  negli{,'er.ee  in 
methods,  machinery,  and  appliances  is  the  ordinary  usage  of 
the  business.  No  man  is  held  by  law  to  a  higher  degree  of 
ekill  than  the  fair  average  of  his  profession  or  tiade,  and  the 
fitandard  of  due  care  is  the  conduct  of  the  average  prudent 
man.  The  test  of  negligence  in  employers  ib  the  same,  and 
however  strongly  they  may  be  convinced  thai  there  is  abetter 
or  less  dangerous  way,  no  jury  can  be  permitirfd  to  say  that  the 
tisual  and  ordinary  way,  commonly  adoptt.d  by  those  in  the 
fiame  business,  is  a  negligent  way,  for  whijh  liability  shall  be 
imposed.  Juries  must  necessarily  deternJiis  the  responsibility 
of  individual  conduct,  but  they  canno<  be  allowed  to  set  up  a 
standard  which  shall,  in  effect,  dictate  the  customs  or  control 
the  business  of  the  community. 

In  Iron  Ship  Building  Works  v.  N\.UUl,  119  Pa.  St.  149,  our 
brother  Williams  said:  "The  testiitiony  shows  that  such  an 
attachment  is  not  in  general  use.  ...  It  is  not  enough  that 
some  persons  regard  it  as  a  valu^^rle  safeguard.  The  test  is 
general  use.  Tried  by  this  test  the  saw  of  the  defendant  was 
such  a  one  as  the  company  hi.a  a  right  to  use,  because  it  is 
fluch  as  is  commonly  used  by  jaill-owners,  and  it  was  error  to 
leave  to  the  jury  any  questioh  of  negligence  based  on  the  fail- 
ure to  provide  a  spreader."  rfee  also  Payne  v.  ReesCy  100  Pa. 
St.  306;  Sykea  v.  Packer,  99  Pa.  St.  465;  Allison  Mfg.  Co.  v. 
McCormick,  118  Pa.  St.  519;  4  Am.  St.  Rep.  613;  and  Lehigh 
«tc.  Coal  Co.  v.  Hayes,  128  Pa.  St.  294;  15  Am.  St.  Rep.  680. 

As  already  seen,  the  testimony  of  plaintiff's  own  witnesses 
fihowed  the  custom  of  the  appellant  company  to  perform  this 
part  of  its  work  in  the  way  complained  of.  The  defendant's 
witnesses  showed  the  custom  of  at  least  two  other  narrow- 
gauge  roads  to  use  the  same  way.  There  was  no  countervail- 
ing evidence  on  part  of  plaintiff,  though,  as  was  said  in  the 
olosely  analogous  case  of  North  C.  R^y  Co,  v.  Husson,  101 
Pa.  St.  1,  47  Am.  Rep.  690,  "  it  was  certainly  a  part  of  the 
duty  of  the  plaintiff  to  affirmatively  establish  that  the  load- 
ing of  cars  in  the  manner  complained  of  was  an  unusual  oc- 
ourrence."  In  the  absence  of  such  evidence,  the  defendant's 
iast  point  should  have  been  affirmed,  and  a  verdict  directed 
for  the  defendant. 

It  is  also  entirely  clear  that  defendant's  third  point  should 
have  been  affirmed.     The  deceased  had  been  a  brakeman  on 
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this  train  for  five  or  six  months,  during  which  this  mode  of 
carrying  broad-gauge  cars  had  been  used;  cars  similar  to  the 
one  on  which  the  accident  occurred  had  been  frequently  car- 
ried, and  that  very  car  at  least  once,  about  ten  days  before. 
He  not  only  thus  had  ample  opportunity  to  know  the  risks  of 
such  trains,  but  he  bad  his  attention  specially  called  to  the 
alleged  source  of  the  accident,  by  having  worked,  just  before 
becoming  a  brakeman,  on  the  hoist  by  which  the  car-bodies 
were  transferred  to  the  trucks.  It  was  a  perfectly  plain  case 
of  acceptance  of  an  employment  with  full  knowledge  of  the 
risks. 
Judgment  reversed. 

Mastxb  aitd  Servant  —  Ddtt  or  ^Iastkr  as  to  Machinebt.  —  A 
master  in  not  bound  to  famish  his  servants  with  the  safest  machinery,  and 
provide  the  best  methods  of  operation.  He  need  only  famish  such  machin- 
ery as  is  castomarily  used  by  persons  engaged  in  the  same  kinds  of  employ- 
ment: Lehigh  etc  Co.  v.  Hayet,  128  Pa.  St  294;  15  Am.  St.  Rep.  680,  and 
note  682,  683. 

Master  akd  Servant.  —  A  servant  having  fall  knowledge  of  the  existence 
of  defects  in  machinery,  and  continaing  in  the  work  antil  the  happening  of 
an  accident  chargeable  to  snch  defects,  and  by  which  he  is  injared,  cannot 
recover  of  his  employer  therefor:  Odell  v.  New  York  etc  B.  It.  Co.,  120  X.  T. 
823;  17  Am.  St  Rep.  650,  and  note.  Bat  see  Soeder  v.  St  Louia  etc  R.  B.  Co., 
100  Mo.  673;  18  Am.  St  Rep.  724. 
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Aoon)KKT,  presumption  of  negligenoa,  when  does  not  arise  from  happening 
of,  494,  495. 

presnmption  of  negligence,  when  arises  from  happening  of,  490  484 
ArPBAU,  jadgments,  what  final  so  as  to  sustain  appeal,  173. 

orders,  what  appealable,  173,  174. 
Attachmknt,  levy  upon  tract  divided  into  town  lots,  80S. 

presnmption  in  favor  of  proceedings  under,  808. 

return,  snflBciency  of,  808. 

BiBLX,  reading  of,  in  public  schools,  69. 

CoiacKBOiAi.  AQZScaa,  libelous  publications  of,  what  are,  122. 
CoHrLiCT  or  Laws,  action  in  one  state  for  causing  death  in  another,  467* 
€k)iTTEMFTS,  newspaper  comments  and  statements,  when  are,  252. 
CoNTKTANCK,  question  whether  writing  is  a  grant  or  a  will,  345,  346. 
COBFORATIONS,  dividends,  to  whom  belong,  344. 

CouKTiKS,  apportionment  of  indebtedness  on  division  does  not  result  in  ap> 
portionment  of  property,  678. 
apportionment  of  indebtedness  on  division  may  be  directed  by  subs** 

quent  statute,  678. 
apportionment  of  indebtedness  and  property  on  division  of,  677,  678. 
apportionment  of  taxes  between  old  and  new,  679,  680. 
indebtedness  on  formation  of  new  county,  legislature  may  apportion, 

677. 
indebtedness  on  forming  new  county,  when  enforceable  against  its  etti> 

sens,  678. 
legislative  recognition  may  validate,  676. 

new  counties,  officers  of  old  county,  acts  of,  how  long  valid,  680. 
new  counties,  officers  residing  within,  vacate  their  offices  in  the  old 

eounty,  680. 
new  counties,  organisation  o^  when  becomes  perfect,  680. 
■ew  counties,  taxes  levied  in  old  county  after  formation  ef  the  new, 

68a 
•ew  oonnty  being  formed  out  of  part  of  the  territory,  the  old  retains  aQ 
its  powers,  and  is  subject  to  all  liabilities,  177. 
county,  bonds,  for  what  liable,  678. 
r  oounty  formed  out  of  old,  is  liable  for  no  debts  unless  the  legislature 
imposes  such  liability,  677. 

oonnty  may  be  taxed  for  part  of  debt  of  oonnty  out  of  whioh  it  was 
ereated,  677. 

oonnty  may  not  be  recovered  by  old  becanse  it  fails  to  pay  its  shara 
ef  the  debts,  679. 
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CoTTNTiss  organized  by  fraud,  quo  warranto  lies  against  personi  acting  aa 

officers,  676. 
power  of  legislature  to  create  or  abolish  and  to  change  boundaries  of» 

676. 
Cbihinal  Law,  adultery,  killing  wife  or  paramour  on  account  o^  341. 
attempt  to  commit  arson,  743. 
attempt  to  commit  burglary,  743. 
attempt  to  commit  crime,  abettors  of,  746. 
attempt  to  commit  crime,  act,  how  far  must  reach,  741. 
attempt  to  commit  crime,  conviction  of,  under  indictment  charging  com* 

mission  of  the  crime,  745. 
attempt  to  commit  crime  defined,  741 

attempt  to  commit  crime,  distinction  between  and  preparation,  742. 
attempt  to  commit  crime,  examples  of,  742. 
attempt  to  commit  crime,  guilty  intent  essential,  741. 
attempt  to  commit  crime,  indictment  for,  requisites  of,  746. 
attempt  to  commit  crime,  intent  alone  not  sufficient,  741. 
attempt  to  commit  crime  is  a  misdemeanor  at  common  law,  747* 
attempt  to  commit  crime,  offense  of,  when  complete,  742. 
attempt  to  commit  crime,  overt  act  essential  to,  741. 
attempt  to  commit  crime,  preparatory  act  is  not,  742. 
attempt  to  commit  crime,  punishment  of,  747. 
attempt  to  commit  crime,  solicitation,  whether  is,  744. 
attempt  to  commit  crime,  voluntary  abandonment  of,  748. 
attempt  to  commit  crime,  when  the  crime  could  not  hare  been  oom- 

mitted,  744. 
attempt  to  commit  rape,  743. 
attempt  to  discharge  loaded  fire-arms,  748. 
attempt  to  procure  abortion,  746. 
attempt  to  put  bomb  on  railway  track,  743. 
bigamy,  what  constitutes,  379. 
burglary,  indictment  for,  426. 
cursing,  what  constitutes  offense  of,  359. 
house  of  ill-fame,  evidence  to  show  what  ii,  408. 
house  of  ill-fame,  what  is,  408. 

DahaoKs  for  personal  injuries,  elements  o^  114 
DxnNmoN  of  crime,  741. 

of  due  process  of  law,  654. 

of  permanent  nuisances,  176. 
DcB  Pbocess  or  Law,  assessments  and  taxes,  what  snffident  in  oasw  ol^  564- 
666. 

attorney,  proceedings  to  disbar,  656. 

criminal  cases,  proceedings  without  indictment^  666. 

definition  of,  554. 

electricity,  statute  providing  for  execution  by,  658. 

liquors,  intoxicating,  statute  prohibiting  manufactort  or  sal*  c^  6681 

not  confined  to  judicial  proceedings,  554. 

nuisance,  proceedings  to  abate,  556. 

statutes  depriving  persons  of,  instances  of,  656,  667* 

statutes  giving  persons  no  hearing,  556,  557. 

statutes  making  affidavits  or  deeds  conclusive  evidence,  666L 

statutes  not  depriving  persons  of,  instances  of,  658,  669. 

tax  proceedings,  554. 
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Dkbsb  ot  Trust,  revocation  of,  when  executed  throngb  improvidence  or  vav^ 
take,  862-864. 
revocation  of,  when  permitted,  862. 
revocation  of,  when  not  permitted,  859. 
voluntary  marriage  settlements,  mistake  and  improvidenee,  rerocatioa 

on  accouut  of,  862. 
Tolnntary  marriage  settlements,  revocation,  869,  860l 
voluntary  revocation  of,  858-864. 
DiYiDBNDS,  to  whom  belong,  899. 

EviDENOE,  agent's  declarations  and  admissions,  156. 

to  vary  or  interpret  written  contract,  26. 
ExjECUTiON,  exemption,  waiver  by  failing  to  claim,  277« 

Frattdulsnt  Convetancb,  guilty  knowledge  of  grantee,  £rom  wbat  inferred, 
633. 
insolvency  of  grantor,  when  tends  to  show  notice  of  purpose  o^  633, 
purchaser,  honajide,  not  affected  by,  632. 
purchaiser  with  notice  of,  who  deemed  to  be,  632. 

Highways,  abutting  land^owner's  rights  in,  and  to  profits  of  toil,  637. 

abutting  land-owner's  rights  to  herbage,  trees,  minerals  in  and  under, 
637. 

pasturage  of  stock  in,  538. 
Husband  and  Wife,  conveyance  from  him  to  her  in  payment  of  debt,  718k 

conveyance  from  him  to  her,  when  fraudulent,  715. 

voluntary  conveyances  from  one  to  the  other,  716. 

Iktants,  service  of  process  upon,  382. 
iHjTTKOnoiT,  irreparable  injuries  justifying,  135. 

remedy  at  law,  when  renders,  improper,  135. 
Ihnkkkpkbs,  b^gage,  delivery  of,  to  agent  at  depot,  S39. 

beginning  and  terminating  of  liability  of,  339. 

diligence  exacted  of,  338. 
IvsuBANCE,  agent,  limitations  on  powers  of,  8261. 

agent's  fraud  or  mistake,  289. 

oonstmction  of  policy,  825. 

divisibility  of  contract  of,  101. 

foreign  corporation  making,  without  complying  with  the  law,  400. 

vacant  and  unoccupied,  breach  of  conditions  against  property  btftft'ffl^"gt 
826. 

iVJtmaxn,  cross-demand,  when  not  concluded  by,  S56. 

lien  of,  is  subject  to  purchase-money  mortgage,  410l 

jnrisdiction,  relief  against,  for  want  of,  294. 

jurisdiction,  vacating,  for  want  of,  295. 
JiTDOMBirrs,  final  and  appealable,  what  are,  173. 
JuBISDicnoN  of  inferior  courts,  extrinsic  evidence  to  establish,  621. 

of  inferior  courts,  extrinsic  evidence  of,  when  admissible,  521,  62IL 

of  inferior  courts,  whether  must  appear  by  their  records,  621. 

presumed  as  to  courts  of  record,  621. 

LairsirORD  amd  Tknakt,  repairs,  landlord  not  liable  for  injoriea  reenltlag 

from  want  of,  655. 
LiBXL  in  publishing  standing  of  business  men,  122. 
loxiTATioiis,  statute  of,  in  action  for  injuries  from  nnisaneee,  I7C 
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Marriage,  duress,  what  not  sufficient  to  avoid,  192. 
Marriage  Settlement,  revocation  of,  859. 

second  settlement  attempting  to  revoke  the  first,  859. 
Married  Woman,  action  by,  for  alienating  afifection  of  her  husband,  88. 
Master  and  Servant,   discharge  of   servant  without  cause,  action   to  ro> 
cover  wages  of,  362. 

duty  of  master  to  furnish  safe  place  and  machinery,  40. 

dnty  of  master  to  point  out  dangers,  46. 

minor  servant,  action  for  injuries  to,  368. 

risks  which  servant  assumes,  41. 

servant's  right  to  recover  against  master  for  injuries  suffered,  41. 
MoRTQAOE,  subsequent  advances,  when  secured,  531. 

Navioable  Streams,  grants  of  land,  when  include  to  thread  of  stream,  143. 

riparian  rights  on,  136. 
Nboliqbnce,  accident  may  establish,  490. 

presumption  of,  as  against  carriers,  arising  from  happening  of  accident^ 
492. 

presumption  of,  from  accident,  cases  denying,  494,  495. 

presumption  of,  from  breaking  of  bridge,  wheel,  or  axle,  490. 

presumption  of,  from  broken  rail,  491. 

presumption  of,  from  bursting  of  boiler,  492,  493. 

presumption  of,  from  collision,  491. 

presumption  of,  from  fall  of  berth  in  sleeping-car,  492. 

presumption  of,  from  falling  of  lamp,  492. 

presumption  of,  from  fire  escaping  from  locomotive,  493. 

presumption  of,  from  happening  of  accidents,  instances  of,  493. 

presumption  of,  from  killing  of  stock  by  railroads,  497. 

presumption  of,  from  overturning  or  derailing  of  train,  490,  491. 

presumption  of,  from  steamboat  boiler  bursting,  493. 

presumption  of,  from  sudden  starting  of  street-car,  492. 

presumption  of,  from  upsetting  of  stage-coach,  492. 

presumption  of,  when  arises  from  an  accident,  490. 
Nom-residbnts,  jurisdiction  over,  12. 

Nuisances,  damages  for  constructing  and  maintaining  railroad,  when  all 
must  be  recovered  in  one  suit,  176. 

damages,  prospective,  when  recoverable  at  once,  176. 

dams  causing  overflow  of  lands,  176. 

ditches  and  embankments,  damages  for,  when  all  must  be  recovered  at 
once,  177. 

flooding  lands,  when  successive  actions  may  be  sustained  for,  17S. 

permanent,  what  are,  176. 

power  to  declare  what  are,  136. 

prescriptive  right  to  maintain,  178. 

statute  of  limitations  against  action  to  recover  for,  176-179. 

mccessive  actions  for,  when  sustainable,  177,  178. 

transient,  actions  for,  177. 

OviTOiAL    Bonds,   sureties,    erasure  of    one  name    and  inserting  another, 
waiver  of  right  to  object  to,  618. 
■areties,  release  of,  by  striking  out  one  name  and  inserting  another,  616- 
618. 

Plxadino,  sham  answers,  what  are,  257. 

P&▲OTIOl^  abatement  by  another  action  pending,  plea  of,  460. 
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PKXSUVmoir  of  negligence  from  breaking  of  bridge,  wbe«1,  or  axle,  490. 

of  negligence  from  broken  rail,  491. 

of  negligenco  from  bursting  boiler,  492,  493. 

of  negligence  from  colliBion,  491. 

of  negligence  from  defect  in  machinery  or  road-bed  of  a  raflway,  49L 

of  negligence  from  falling  of  gang-plank,  493. 

of  negligence  from  falling  of  lamp  or  berth  in  a  raQway  ear,  49Si 

of  negligence  from  happening  of  accident,  490. 

of  negligence  from  happening  of  accidents,  inatancea  of,  493k 

of  negligence  from  overturning  of  railway  train,  490. 

of  negligence  from  sudden  starting  of  street-car,  492. 

of  negligence  from  upsetting  of  stage-coacb,  492. 

of  negligence  of  carriers  from  happening  of  accident,  49& 
Pkocxss,  witness  and  suitor's  exemption  from  serrice  of,  S24> 

&anjEiOAi>8,  animals  on  track,  duty  o^  towardj,  16L 

care  exacted  of,  in  operating  trains,  452. 

cattle>guards,  duty  of  maintaining,  162. 

erossings,  speed  of  train  at,  453. 

fencing  track,  statutes  may  require,  162. 

negligence  concerning  live-stock  on  track,  what  it,  161« 

track,  care  exacted  of  persons  approaching,  114. 

dnty  of,  to  persons  approaching,  114. 

track,  evidence  of  condition  of,  when  must  bo  oonfinod  to  time  and  place 
of  accident,  23. 

trespassers  on  track,  dnty  to,  453. 
Bailwat,  passengers  riding  in  baggage-car,  whether  negligence  ^rr  k,  458. 

passengers,  slowing  up  and  stopping  train  is  a  direction  that  they  may 
get  off.  490. 

presumption  of  negligence  from  happening  of  aooident,  490-493. 
RsTOCATiOH  of  deeds  of  trust,  858-364. 

Umrmr,  notice  of,  burden  of  proof  concerning,  667. 
notice  of,  what  sufficient,  666. 

TxssoB  Airs  ViNDU,  defective  title,  purchaser  cannot  be  compelled  to  aa 
oept,  217. 

Watsb,  irrigation,  riparian  proprietor's  right  to  nso  for,  22S. 
rights  to^  acquiring  by  appropriation  and  adverae  oaa,  22S. 
lights  to^  when  run  with  the  land,  22S. 
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ABANDONMENT   OP  LEVY. 
8m  ExicunoMa^  2. 

ABATEMENT. 
1.  Whxs  Two  Bvm  abb  tob  thb  Samb  Cattsb  of  aetioii,  tad  between 
the  same  parties,  the  pendency  of  the  fint  maj  be  pleaded  in  bar  to 
the  second.  The  identity  of  the  lubjeot-niattar  and  of  the  partiee  most 
be  alleged.  8taU  r.  Boyee^  468. 
1.  Plka  IK  Abatbmbnt  that  Akothbb  AonoN  X8  PBBDnra  by  the  same 
plaintiff  against  one  who  is  jointly  guilty  with  defendant  of  the  com* 
mission  of  the  tort  lor  which  plaintiff  seeks  to  recoTor  ia  not  sostain- 
able.    M 

ABUTTING  OWNERa 
Bee  HiQHWATB,  1-3;  Mukicitai,  CoBPOBATioaa 

ACCEFTANCK 
See  Nbootiablb  Ivstbuhbxti^  6^  7* 

ACCIDENT  INSURANC& 
See  Iksxtbabob,  39,  40. 

ACCOMPLICES. 
See  Ckocival  Law,  18L 

AccouNTma 

See  Pabtnbbship. 

ACEN0WLEDOMENT& 
See  SHBRirr's  Dbbd^  4,  ft. 

ACnONS. 
OovTuor  OT  Law*.  —  A  Causb  or  Aotioh  Obbatbd  by  thb  SrATcmi  ov 

Omb  Statb  will  not  support  an  action  in  another.     Snob  statates  will  be 

enforced  only  by  the  oonrte  of  the  state  wherein  they  were  en  acted.  Atk 

T.  Baltimore  etc  R.  R.  Co.,  461. 
See  ABATSMK5T:  BAiucBirT,  1;  CoirrBAers;  EncmBBT;  Ezbctttobs  avs 

Administratobs,    I;    Highways,    I,    3;   HusBAin>   Ain>  WirB;    1-3; 

SovnT   Liabiutt;   Judombhti  abd  Dbcbbbs^   21;  Ncisabcb^  6   <• 

USUBT,  4. 

M6 
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active  trusts. 
8«e  Trusts.  4,  5. 

ADULTERY. 
See  Cbihinal  Law,  4b 

ADVANCEMENT. 
See  Husband  ako  Wira,  & 

ADVERSE  POSSESSION. 
See  SHEBiFf 's  Dbbd,  I. 

ADVERSE  USER. 
See  Watebcodrsks,  3-5,  8-lOL 

AGENCY. 

1.  Spsomo  Psrvobmanob  of  Agent's  Contract  to  Sbll.— A  letter  to 
an  agent,  saying,  "As  you  stated  yoa  could  get  thirty  thoasand  dol- 
lars for  the  place  you  occupy,  ....  and  if  you  can,  we  will  sell  at 

that  price and  allow  you  two  and   one  half  per  cent  on  said 

price,"— authorizes  such  agent  to  find  a  purchaser,  but  not  to  sell;  and 
a  contract  by  such  agent  to  sell  coufers  no  rights  on  the  purchaser  whiclr 
he  can  enforce  against  the  principal.     Orant  v.  Ede,  237. 

S.  WoBD  "Agent"  OB  "Trustee,"  Affixed  to  Name  of  Party  to  Con- 
TBAOT,  Prima  Facie  Dbsoriftivb  only.  —  Where  a  person  signs  a  con- 
tract, affixing  to  his  name  the  word  "agent,"  "trustee,"  or  the  like, 
he  is  prima  facit  individually  liable.  In  order  to  show  that  he  con- 
tracted in  a  representative  capacity,  he  must  prove  the  existence  of  that 
capacity.     Peterson  v.  Homan,  564. 

Sb  AoBNT  cannot  Entitle  Himself  to  Compensation  from  Both  Vendor 
and  Vendee.  —  The  rule  that  an  agent  for  the  sale  of  property  cannot 
at  the  same  time  act  as  agent  for  the  purchase  thereof,  or  so  interest 
himself  therein  as  to  entitle  himself  to  compensation  from  both  vendor 
and  vendee,  is  a  distinctly  recognized  rule  of  public  policy,  not  in- 
tended to  be  remedial  of  actual  wrong,  but  preventive  of  the  possibility 
of  it,  and  should  be  rigidly  enforced,  unless  it  appears  that  the  persons 
for  whose  protection  it  is  intended  expressly  agreed,  with  a  knowledge 
of  all  the  circumstances,  to  waive  their  rights  under  it.  And  if  an  agent 
of  the  owner  of  stock  receives  from  a  purchaser  thereof  compensation 
for  hia  services  in  making  the  sale,  the  fact  that  he  so  received  it  with 
the  knowledge  and  without  the  objection  of  the  vendor  will  not  con* 
■titute  a  waiver  of  the  rule  and  preserve  the  agent's  right  to  be  com- 
pensated  by  the  vendor.     Rice  v.  Davis,  931. 

4  ESsTOPPEL  AS  AGAINST  PRINCIPAL.  — Where  an  authorized  agent  brings 
bail  trover  in  his  own  name  to  recover  a  horse  belonging  to  his  princi- 
pal, and  with  the  assistance  of  the  latter,  who  does  not  assert  his  title 
at  the  time,  recovers  judgment,  after  which  the  surety  in  the  bail  bond 
pays  the  condemnation  money  into  court,  the  principal  is  not  estopped 
by  hia  acts  to  claim  the  fund  as  against  the  agent's  creditors,  who  gave 
him  credit  before  the  trover  suit  was  commenced,  and  not  on  the  faith 
of  property  involved  therein,  and  who  were  not  parties  to  that  suit  nor 
prejudiced  by  the  acts  and  admissions  of  the  principaL  Watertoum 
Steam  Eiigine  Co.  v.  Palmer,  368. 
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6.  DacLARATiON  OT  AoENT  AS  EviDBNCB  AQAiNST  Pkincipal.  —  In  an  ao- 
tion  to  recover  damages  from  a  railroad  company,  for  an  injury  snatained 
by  falling  into  a  hole  in  the  company's  depot  platform,  a  statement 
made  by  its  depot  agent  at  the  time  of  the  accident,  that  the  "  hole 
ought  to  have  been  fixed,"  is  inadmissible  to  show  unreasonable  delay  on 
the  part  of  the  company  in  repairing  the  platform,  after  the  defect  be- 
came known.    Railway  v.  Barger,  165. 

i.   MOKKTS,  •MiNQLIKO  Or    PRINCIPAL'S  AND    AokHt's. — EaR-MARK    IS    NOT 

Indisfknsablx  to  Enable  ths  Bbal  Owner  to  Ascertain  his  Rioht  to 
property,  or  to  its  product  or  substitute.  If  an  agent  puts  money  col- 
lected for  a  principal  into  a  chest  with  moneys  of  his  own,  he  does  not 
thereby  make  it  all  his  own,  and  convert  himself  into  a  mere  debtor  of 
his  principal,  but  the  latter  may  claim  out  of  the  chest  the  sum  which 
belonged  to  him  befor«  the  admixtore.  Ftrtt  IfaL  Bank  t.  Hummel, 
257. 
8e«  Chattbl  MoRTOAon,  2;  Hitsbakd  and  Warn,  4,  5;  IvsirKAKra,  2-8; 

Libel,  fi. 

ALIMONY. 
See  Husband  and  Witb,  2. 

ALTERATION  OP  INSTRUMENTS. 
8m  Chattbl  Mortoaoi,  2;  Nxgotiablb  IssTRUMKineHk  2;  OwnoMMB,  3-4w 

AMENDMENTS. 
8e«  Attaohhbxt  An)  Oashishmbnt,  2;  Pleadiso,  6;  TasAL,  %  SL 

ANSWER. 
See  Pleading. 

APOTHECARIES. 

1.  Medicines  Sold  to  Druooist  to  be  Resold. — One  Who  Furnishes  om 
Sells  a  Dangerous  Medicinb  or  Drug  to  a  druggist  for  the  purpose 
of  having  the  latter  sell  it  to  his  customers  and  others  is,  on  the  lat- 
ter's  making  such  sales,  liable  to  the  same  extent  as  if  he  had  sold  it 
himself  without  the  intervention  or  aid  of  such  druggist.  Blood  Babn 
Co.  V.  Cooper,  324. 

t.  Medicines,  Liability  tor  Sale  of  Dangerous.  — One  who  manufactures 
a  patent  or  proprietary  medicine,  concealing  its  contents  from  the  pub- 
lic, and  selling  it  to  druggists,  to  be  by  them  ofifered  for  sale  to  the  pub- 
lic, in  bottles  containing  directions  for  its  use.  specifying  the  quantity 
in  which  it  should  be  taken,  is  answerable  to  one  who  purchases  it  of 
the  druggiHt  and  is  injured  by  taking  it  in  the  quantities  specified  in  the 
accompanying  directions,  if  it  appears  that  the  medicine  contained  a 
drug  of  which  the  taker  was  not  aware,  and  which,  in  his  condition,  if 
the  directions  given  were  followed,  would  probably  produce  the  injuria 
ons  consequences  by  him  suffered.     Id, 

APPEAL  AND  ERROR. 
L  PRAcnoE  UPON  Reyersal  op  Judgment.  —  As  a  general  rule,  the  appel- 
late court,  in  an  action  at  law,  when  the  case  is  tried  by  a  jury,  upon 
issues  of  fact,  can  only  remand  the  case  for  a  new  trial.     It  has  no  an- 
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thority  to  direct  the  trial  court  to  correct  the  error  upon  an  issue  of 
fact,  and  to  enter  judgment  accordingly.     Stewart  v.  Everts,  17. 

2L  Affkal  from  Judgment  will  be  Dismissed,  when  such  appeal  is  not 
taken  nntil  nearly  two  years  from  the  time  when  the  judgment  was  ren- 
dered.    Hammond  v.   Wallace,  239. 

8.  Affbllate  Court  will  not  Disturb  Findings  of  the  trial  court,  where 
there  is  evidence  sufficient  to  justify  them.     Devlin  v,  Quigg,  592. 

4.  Evidsncb  not  Prejudicial.  —  In  an  action  against  a  railway  corporation 

to  recover  for  personal  injuries  suffered  by  the  plaintiff,  the  reception  in 
evidence  of  a  city  ordinance  forbidding  the  blowing  of  an  engine  whistle 
within  the  city  limits  except  as  a  necessary  signal  cannot  entitle  it  to  a 
reversal.  The  ordinance  clearly  contemplated  that  the  whistle  might  be 
founded  whenever  necessary,  and  its  admission  in  evidence  could  not 
have  prejudiced  the  defendant.     Heddles  v.  Chicago  etc.  R'y  Co.,  106. 

B.  Erbob  in  Granting  Nonsuit  is  error  of  law,  and  if  excepted  to  and  speci- 
fied as  such,  may  be  reviewed  on  appeal,  without  any  specifications  of 
particulars  wherein  the  evidence  was  insufficient.  Hammond  v.  Wat- 
foee,239. 

6.  Rbfkbbnob  to  Prior  Verdict.  —  Where  a  verdict  for  damages  sustained 
by  personal  injuries  to  the  plaintiff  had  been  set  aside  on  appeal  as 
excessive,  and  the  case  had  again  been  tried,  the  fact  that  counsel  for 
plaintiff  referred  to  the  former  verdict  in  an  argument  to  the  court  in 
the  presence  of  the  jury,  and  claimed  that,  in  view  of  additional  evi- 
dence produced  at  the  second  trial,  it  ought  not  now  to  be  regarded  as 
excessive,  does  not  entitle  the  defendant  to  a  reversal,  though  he  objected 
to  the  reference  when  made,  and  the  trial  judge  declined  to  interfere, 
the  verdict  in  the  second  trial  being  for  a  much  less  sum  than  that  in 
the  first.     Heddles  v.  CMcago  etc  R'y  Co.,  106. 

See  Criminal  Law,  16,  27,  29;  Insurance,  28;  Judgments  and  Decrees, 
1-4;  JuBisDiOTioN,  3;  Justice  of  thb  Pbaoe,  1;  Kbw  Trial;  Trial. 

APPLICATION  OF  PROCEEDS. 
See  Executions,  11. 

ARREST. 
See  ExTRADiTiov. 

ASSAULT. 
See  Carriers,  8;  Criminal  Law,  i. 

ASSIGNMENT. 

1.  Assiqnmbnt  cannot  bk  Made  of  a  Cause  of  Action  Arising  from  Pbr- 

80NAL  Injuries  resulting  in  loss  of  business.     Murray  v.  Buell,  92. 

5.  Assignment  cannot  be  Made  of  the  Right  to  Recover  Damages  for  a 

CoNSFiRACT  to  monopolize  the  coal  business  of  a  city,  and  to  drive  the 
assignor  out  of  such  business,  either  at  the  common  law  nor  under  a 
statute  authorizing  the  assignment  of  causes  of  action  for  assault  and 
battery,  or  false  imprisonment,  or  other  damage  to  the  person.     Id. 
See  Iksvrancb,  36;  Negotiable  Instruments;  6,  7;  Usury,  3. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
See  Husband  and  Wifb,  6;  Trusts,  10. 
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ASSOCIATIONS. 

1.  VoLUMTAST  Political  Associatiok  not  Compxllabls  bt  Actiok  to  Admit 
Pahtt  to  Miubkbship.  —  Membership  in  a  volontary  political  Msocia- 
tioa  of  indiridaab,  organized  without  a  charter,  bnt  regulated  aa  to 
their  action  by  a  constitution  and  by-laws,  is  a  privilege  which  may  be 
accorded  or  withheld,  and  not  a  right  which  can  be  gained  independently 
and  then  enforced.  And  an  action  cannot  be  maintained  against  such 
an  association  by  a  party  to  compel  it  to  admit  him  to  membership  and 
office  therein.     McKane  r.  Adama,  785. 

S.  Unincobporateo  Joint-stock  Ck)KPANT  Forhxd  tor  Buttko  and  Skll- 
INO  Lands,  Riqhts  or  Stockholders  in,  and  Natcrx  or  theib  In- 
TBBESTS.  —  Where  an  unincorporated  joint-stock  company  is  formed  for 
buying  and  selling  mineral  lands,  and  its  articles  of  association  provide 
that  the  property  of  the  association  shall  be  vested  in  trustees,  chosen 
from  among  the  stockholders,  who  shall  have  power  to  purchase,  sell, 
and  convey  both  real  and  personal  property;  that  the  interest  of  each 
member  of  the  association  in  its  property  shall  be  represented  and  meas- 
nred  by  his  shares  of  stock,  which  shall  be  transferable  by  assignment, 
recorded  in  the  books  of  the  company,  and  a  surrender  of  the  original 
certificate  of  stock,  —  1.  Such  association  is  an  artificial  juridical  person  ■ 
capable  of  acquiring,  holding,  and  selling  property;  2.  Its  stockholders 
have  no  title  to  its  lands,  but  merely  a  resulting  interest  in  the  business 
and  assets,  which  can  be  legally  ascertained  only  by  an  account;  3.  Such 
company  is  not  dissolved  by  the  death  of  a  stockholder,  nor  is  the  nature 
of  his  interest  as  a  stockholder  changed  by  his  death,  and  a  dividend  de> 
dared  on  the  stock  after  his  death  is  governed  by  the  same  rules  as  one 
declared  in  his  lifetime;  i.  If  a  testator  owning  such  stock  bequeaths 
the  income  of  his  estate  to  one  person  for  life,  with  remainder  to  another, 
a  dividend  declared  after  his  death  oat  of  the  proceeds  of  a  sale  of  land, 
the  company's  capital  remaining  unimpaired,  is  income  within  the  mean- 
ing of  the  will,  and  must  go  to  the  life  tenant,  if  earned  after  the  tes- 
tator's death;  5.  Such  dividend  must  be  regarded  as  earned  after  the 
testator's  death,  when  the  profit  on  the  sale  of  the  land  is  due  to  a  dis- 
covery of  mineral  deposits  after  his  death,  although  the  discovery  was 
not  made  by  the  company  itself.     Oliver'a  Estate,  894. 

IL  Social  Club.  —  Powkb  to  Expel  Mehbebs.  — A  social  club  incorporated 
for  social  purposes,  and  owning  property,  and  authorized  by  its  charter 
to  expel  members  for  cause,  may  exercise  the  power  of  expulsion  for  a 
minor  offense,  so  long  as  it  acts  in  good  faith,  and  exercises  only  the 
powers  conferred  by  the  charter.     Commonwealth  v.  Union  League,  870. 

4.  Power  to  Expel  Members  — Leo alitt  or  By-law. — An  incorpo- 
rated social  club  may  regulate,  through  its  by-laws,  the  causes  for 
the  expulsion  of  members  and  the  manner  of  effecting  the  same,  when 
snch  power  is  expressly  conferred  by  its  charter,  and  a  by-law  provide 
ing  for  the  suspension  of  members  guilty  of  conduct  deemed  by  the  board 
of  directors  disorderly,  or  injurious  to  or  hostile  to  the  objects  of  the  club, 
and  conferring  on  a  suspended  member  the  right  of  appeal,  is  valid.     foL 

Ik  Bt-lawe,  Assent  to.  —  One  who  has  become  a  member  of  an  incor- 
porated social  club  will  be  deemed  to  have  known  and  assented  to 
the  provisions  of  its  charter  and  by-laws,  which  it  was  authorized  to 
make,  in  reference  to  power  of  expulsion  of  members,  and  cannot  object 
to  the  enforcement  thereof  on  the  ground  that  he  is  deprived  of  any 
lagal  or  constitutional  right.     Id, 
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0.  LsQALiTT  OF  Bt-law.  —  Where  a  social  club  ia  authorized  by  it» 
charter  to  pass  by-laws  regulating  the  expulsion  of  members,  such 
by-lawa  are  legal,  although  they  fail  to  designate  and  define  specifically 
what  acts  are  disorderly  within  the  rule  subjecting  members  to  expul- 
sion, and  leave  that  question  to  be  determined  by  the  club's  board  of 
directors.     Id. 

7.  Power  of  Expulsion  under  Bt-law. — Where  an  authorized  by- 
law of  an  incorporated  social  club  provides  that  a  majority  of  the 
directors  may  expel  members  for  conduct  which  may  by  them  be  deemed 
disorderly,  or  injurious  to  or  hostile  to  the  interests  of  the  club,  a  verdict 
of  expulsion  of  a  member  will  be  sustained  by  a  finding  that,  in  violation 
of  such  by-law,  he  was  guilty  of  rude  and  ungentlemanly  conduct  in  the 
club-house,  by  charging  a  fellow- member,  without  provocation,  with  act- 
ing  like  a  blackguard.  It  is  not  necessary  to  the  validity  of  the  convic- 
tion that  the  finding  should  be  in  toiidem  verbis,  in  accordance  with  the 
by-law.    Id. 

%.  JuDOXEKT  OF  ExpULSioi?  BT,  IS  Res  JUDICATA.  —  A  judgment  of 
expulsion  of  a  member  of  a  social  club,  after  conviction  under  it* 
charter  and  by-laws,  in  good  faith  and  in  a  proper  and  legal  manner,  ren- 
den  the  case  re»  judicata,  and  precludes  its  re-examination  by  a  court  of 
jnstioc,    ItL 

See  Religious  Societies. 

ASSUMPTION  OF  RISKS. 
See  Master  and  Servant. 

ATTACHMENT  AND  GARNISHMENT. 

1.  SuFFiciENCT  OF  RETURN.  —  Where  the  service  of  an  attachment  in  case 

of  real  property  is  required  to  be  made  by  leaving  a  copy  of  the  writ  with 
the  occupant  thereof,  or  if  there  is  no  occupant,  by  leaving  a  copy  in  a 
conspicuous  place  thereon,  a  sheriff 's  return  upon  the  writ  which  fails 
to  show  that  the  defendant,  to  whom  a  certified  copy  was  delivered, 
was  an  occupant  of  the  land  sought  to  be  attached,  or  that  there  was 
no  occupant  of  such  land,  or  that  a  certified  copy  of  the  writ  posted  on 
the  front  of  defendeint's  dwelling-house  was  posted  in  a  conspicuous  place 
on  such  premises,  is  insufficient.     Hall  v.  Stevenson,  803. 

2.  Removal  of  Cause  —  Amendment  of  Return.  —  The  state  court  has  no 

authority  to  permit  a  sheriff  to  amend  an  insufficient  return  made  by  him. 
on  a  writ  of  attachment  after  the  cause  has  been  regularly  removed  from- 
the  state  court  into  the  circuit  court  of  the  United  States.  Upon  such 
removal  of  the  cause,  the  jurisdiction  of  the  state  court  over  it  ceases.   Id, 

8.  Several  Separate  and  Distinct  Parcels  of  Land  cannot  be  Attached 
by  posting  a  copy  of  the  writ  of  attachment  on  one  of  them  only.     Id. 

4.  Exemptions. — Debtor  whose  Property  has  been  Seized  under  Attach- 
ment, and  advertised  to  be  sold,  is  not  thereby  deprived  of  his  right  to 
claim  the  property  as  exempt  at  any  time  before  sale,  as  provided  by  sec- 
tions 521  and  552,  Nebraska  Civil  Code.     State  v.  Carson,  681. 

6.  Exemptions  —  Transfer  of  Property  not  Waiver.  —  A  debtor  whose 
property  has  been  seized  under  attachment,  and  advertised  to  be  sold, 
may,  at  any  time  before  the  sale,  claim  it  as  exempt  from  execution. 
The  fact  that  he  has  transferred  it  U  his  wife,  and  testified,  in  an  action 
by  her  to  regain  it,  that  it  was  hers  absolutely,  will  not  deprive  him  of 
the  ri^t  of  afterwards  claiming  it  as  exempt.     Id. 
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0.  Exemptions  —  Wagks.  —  A  clerk  or  other  employee  wrongfully  discharged 

before  the  expiration  of  bis  term  may,  upon  its  expiration,  bring  sait  to 
recover  the  wages  due  for  the  entire  term,  and  the  money  thus  recovered 
will  be  exempt  from  garnishment  as  though  earned  by  actual  service. 
Cox  ▼.  Bearden,  359. 

7.  ExEjcPTioNS  —  Waoks  ts  Hands  ot  Sheriff  not  Liable  to  Seizure.  — 
Money  recovered  as  wages  and  exempt  from  garnishment  while  in  hand* 
of  the  employer,  is  also  exempt  from  seizure  by  other  process,  while  in  the 
hands  of  the  sherift     Id. 

$,  Attachment  or  Execdtion,  Propertt  not  Subject  to.  —  The  Giving 
OF  A  Delivery  Bond,  after  the  levy  of  a  writ  of  attachment  wherein 
the  sureties  undertake,  in  the  event  of  the  plaintiff's  recovering  jndg- 
ment,  to  deliver  the  property  to  the  officer  who  levied  the  writ,  or  on 
failure  to  do  so,  to  pay  the  value  thereof,  not  exceeding  the  amount 
of  the  judgment,  does  not  release  the  lien  of  the  attachment,  nor  ren- 
der the  property  subject  to  seizure  under  other  write  while  in  the  hands 
of  the  defendant  in  attachment.     Stevenson  v.  Palmer,  295, 

t.  Attachment  and  Execution.  —  Sureties  on  a  Delivery  Bond  under 
which  attached  property  has  been,  by  the  officer  levying  the  writ,  sur- 
rendered  to  the  defendant,  have  no  right  to  the  possession  thereof  before 
the  entry  of  final  judgment  in  the  action,  and  hence  cannot  maintain  au 
action  of  replevin  against  an  officer  who  subsequently  seizes  the  property 
under  another  writ.     Id. 

10.  Attachment  and  Execution.  —  If,  after  attached  property  is  surrendered 
to  the  defendant  in  pursuance  of  a  delivery  bond,  it  is  seized  and  tfiken 
from  his  possession  under  another  writ,  whereupon  he  executes,  with 
sureties,  another  delivery  bond,  and  again  gains  possession  of  the  prop- 
erty, and  npon  judgment  being  recovered  against  him  in  the  second 
action,  surrenders  possession  of  the  property  to  an  officer,  pursuant  to 
the  terms  of  the  second  bond,  he  cannot  maintain  an  action  against  the 
second  officer  for  the  possession  of  the  property,  though  the  second  levy, 
bj  reason  of  the  first,  was  unauthorized.     Id. 

See  Corporations,  11;  Jurisdiction,  2,  3. 

ATTEMPT  TO  COMMIT  CRIME. 
See  Criminal  Law,  5,  6. 

ATTORNEY  AND  CLIENT. 
See  JcDoicxNTS  and  Decrees,  10-13;  Mechanic's  Lien,  3;  Tkixl,  fi. 

BAGGAGR 
See  Carriers,  18,  19;  Innkeepers,  1.  3-8. 

BAILMENT 

1.  Bailee's  Right  to  Recover  Damages.  —  The  hirer  of  a  vehicle  is  entitled 

to  recover  for  injuries  thereto  resulting  from  the  negligence  of  another 
in  whose  custody  the  hirer  placed  it,  because  the  latter  is  answerable  to 
the  general  owner.  Amer.  DisL  TeL  Co.  v.  Walker,  479. 
S,  Liabilitt  for  Delivery  to  Stranger.  —  A  gratuitous  bailee  who  deliv- 
ers the  subject  of  the  bailment  to  an  apparent  stranger,  without  effort  to 
verify  the  latter's  claim  to  the  property,  and  without  inquiry  as  to  ite 
ownership,  is  liable  to  the  real  owner  for  the  value  of  the  goods.  Wear 
▼.  Qleason,  186. 
Am.  St.  Bep..  Vou  XX.— 61 
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8.  Duty  of  Bailee  fob  Hire  where  Property  is  Demanded  by  Third 
Person  under  Color  of  Process.  —  When  property  in  the  custody  of  a 
bailee  for  hire  ia  demanded  by  a  third  person  under  color  of  process,  it 
is  his  duty  to  ascertain  whether  the  process  is  such  as  requires  him  to 
surrender  the  property,  and  if  it  is  not,  it  is  his  right  and  duty  to  refuse 
to  surrender  it,  and  to  offer  such  resistance  to  the  taking,  and  adopt  such 
measures  for  reclaiming  it  if  taken,  as  a  prudent  and  intelligent  man 
would  if  it  had  been  demanded  and  taken  under  a  claim  of  right  to  the 
property  by  another  without  legal  process.  Roberta  v.  Stuyvesant  S.  D. 
Co.,  718. 

4.  Bailee  cannot  Depend  by  Showing  Bailor's  Property  was  Taken 
FROM  Him  under  Legal  Process  when.  —  While  a  bailee  who  per- 
mits  the  property  of  the  bailor  to  be  taken  by  a  stranger  may  excuse 
himself  by  allowing  that  he  yielded  to  the  power  of  legal  process,  a  seiz- 
ure under  such  process,  after  the  bailee  has  negligently  allowed  the 
property  to  paiss  into  the  hands  of  trespassers,  or  persons  who  have  no 
right  to  it,  will  be  no  protection  to  him  in  an  action  by  the  owner.  The 
mere  levy  of  an  execution  or  attachment  upon  property  by  a  creditor  of 
the  owner,  while  it  is  in  the  possession  of  the  tort-feasor  is  not,  therefore, 
available  as  a  defense  or  in  mitigation  in  an  action  by  the  owner  against 
the  bailee  for  the  conversion  or  negligent  loss  of  the  property  bailed.    Id. 

B.  Bailee  cannot  Justify  ob  Depend  under  Reversed  Judgment  when.  — 
Where  a  bailee  wrongfully  and  negligently  permits  his  bailor's  property 
to  be  appropriated  by  the  latter's  creditors  under  attachments  and  exe- 
cutions in  cases  in  which  the  judgments  were  released  and  discontinued, 
he  cannot,  in  an  action  against  him  by  the  bailor,  justify  or  defend  under 
such  judgments.  The  attachments  and  executions  fall  with  the  judg- 
ments,  and  the  judgment  creditors  would  be  compelled  to  make  restitu- 
tion, and  the  bailee  cannot  stand  in  any  better  position.  Id. 
See  Carbikbs;  Husband  and  Wife,  8;  Trial,  6;  Warehousshkh. 

BANES  AND  BANKING. 
fliT-OFF,  Bank's  Right  or.  —  If  debt  owing  to  a  bank  by  an  insolvent  is 
not  due  it  cannot  be  set  off  against  a  debt  due  from  the  bank  to  him,  and 
his  assignee  ia  insolvency  may  consequently  sustain  an  action  against 
the  bank  therefor.     Oatman  v.  BcUavian  Bank,  136. 
See  Trusts,  6. 

BAWDY-HOUSES. 
See  Criminal  Law,  20-24. 

BAY-WINDOWS. 
See  Injunctions,  2;  Municipal  Corforatioki,  t, 

BEES. 
See  Municipal  Corporations,  23. 

BENEFICIARIES. 
See  Insurance,  32-38. 

BIBLE-READING. 

See  Schools. 
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BIGAMY. 
"  See  Cbiminal  Law,  7-A. 

BILLS  OF  EXCHANOB. 
See  NiooTiABLi  iNSTBCMurra,  6,  7. 

BILLS  OF  LADINu. 
See  Cakbikbs,  S-A. 

BILLS  OF  SALE. 
See  Chattel  MoRTOAOKa,  9L 

BONA  FIDE  PURCHASER. 
See  Dsxsa,  2}  Ezkoutions,  6;   Frauditlent  CoNvxTAHon,  7)  Usubt  1. 

BOND  FOR  TITLE. 
Sea  Vkndob  and  Vbmdkb,  16. 

BONDS. 
See  HouDAYS,  1. 

BROKERS. 
See  AoBKCT. 

BURDEN  OF  PROOF. 
See  AaxNor,  2;   Cabbibbs,  2,   3,  17;  Executions,  6;   FBAUStTLKNT  Con« 
▼btanoxs,  7;  Masteb  and  Sebvant,  7,  11,  22;  NxoLiaBNC^  10,  11} 

RUUBOAS  COMFANIKS,  11;  USUBT,  2. 

BURGLARY. 
Sa*  Crucinal  Law,  10-18;  Schoolb^  8^  9. 

BY-LAWS. 

See  Associations. 

CANCELLATION  OF  LEASR 
See  Landlobd  and  Tenani,  6. 

CARRIERS. 

1.  OoWTBAtTT   ExEHPTIKO    FROM   LIABILITY   FOB    NeOLIOENOX. — A    COmmon 

carrier  may,  by  special  contract,  limit  his  common-law  liability  as  in- 
sorer  of  goods  intrasted  to  him  for  transportation  against  loss  or 
damage.  He  cannot  so  free  himself  fron^  liability  for  loss  or  damage 
occasioned  by  his  negligence,  or  that  of  his  serrants.  Witting  v.  SL 
Louis  etc  R'y  Co.,  6.36. 

2.  NsaLioENCX  —  Burden  or  Proof. — Where  a  caase  of  action  against  a 

common  carrier  is  for  his  negligence,  and  not  on  his  common-law  liability 
as  an  insurer,  t)ie  burden  of  proof  a  vpoa  the  plaintiff  from  the 
beginning  to  the  end  of  the  case.     Id. 
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3.  Neglioenck  — BuRDKN  OF  Proot.  — Where  the  bill  of  lading  exempts  th» 

carrier  from  liability  for  breakage,  he  must,  in  an  action  for  damage,  in 
the  first  instance,  bring  himself  within  the  exemption;  the  burden  of 
proof  is  then  npon  plaintiff  to  prove  the  carrier's  negligence.     Id. 

4.  Bill  or  Ladino  Issued  bt  Carrirh  roR  Goods  mot  Received  does  not 

Estop.  —  A  bill  of  lading  issued  by  a  station  or  shipping  agent  of  a  rail- 
road company  or  other  common  carrier,  without  receiving  the  good» 
named  in  it  for  transportation,  imposes  no  liability  npon  the  carrier,  evea 
to  an  innocent  consignee  or  indorsee  for  value,  and  the  carrier  is  not 
estopped  by  the  statements  in  such  bill  from  showing  that  no  gooiis 
were  in  fact  received  for  transportation.  Naiional  Bank  v.  Chicago  etc 
R.  R.  Co.,  566. 
6.  Minnesota  Statute  Making  Bills  of  Lading  Neootiabls  does  not  put 
them  on  the  footing  of  bills  of  exchange,  but  merely  makes  the  transfer 
and  delivery  of  these  symbols  of  property,  in  the  mode  therein  pre* 
scribed,  equivalent,  for  certain  purposes,  to  an  actual  transfer  and  deliv* 
ery  of  the  property  itself.    Id. 

6.  Defense  that  Goods  were  Taksn  from  Carribh  bt  True  Owner.  — 

In  an  action  against  a  carrier  for  the  non-delivery  of  goods,  it  is  a  good 
defense,  even  against  an  innocent  indorsee  of  the  bill  of  lading,  that  the 
property  was  taken  from  his  possession  by  one  having  a  paramount  title. 
Id. 

7.  Round-trip  Railway  Ticket,  Unused  Part  of,  Tbansfbrablb.  —  A 

round-trip  railway  ticket  nsed  by  the  buyer  thereof  in  traveling  to  the 
place  named  therein,  and  then  sold  and  transferred  to  another  person,  in 
the  absence  of  any  restrictions  in  the  original  contract  of  sale,  is  valid 
in  the  hands  of  the  holder,  and  entitles  him  to  a  return  passage.  Carstem 
V.  Northern  P.  R.  R.  Co.,  589. 

8.  Damages  for  Unlawful  Attempt  to  Eject  Passbnoeb  vroh  Railwat 

Train.  — If  the  conductor  of  a  railway  train  refuses  to  recognize  a  valid 
ticket,  and  demands  from  the  holder  the  regular  fare,  and  attempts  to 
eject  him  by  force  for  non-payment,  the  company  will  be  liable  in  dam* 
ages  for  the  assault,  and  in  assessing  the  damages  the  jury  may  consider, 
in  connection  with  the  assault,  the  annoyance,  vexation,  and  indignity 
suffered  by  the  passenger.     Id. 

9.  Damages  too  Rehote  when.  — In  an  action  to  recover  damages  for  un- 

lawfully  ejecting  a  passenger  from  a  railway  train,  damages  resulting 
from  his  loss  of  a  job  of  work,  by  reason  of  his  delay  at  the  station  at 
which  he  was  compelled  to  leave  the  train,  are  too  remote  to  be  consid- 
ered.     Id. 

10.  Negligence,  Contributory.  —  A  passenger  is  not  guilty  of  contributory 
negligence,  as  a  matter  of  law,  if  the  train  on  which  he  was  riding  ap< 
proaches  a  station,  whose  name  is  called  out,  and  it  stops  for  a  moment, 
and  then  starts  on,  and  he,  believing  the  station  to  have  been  reached, 
and  the  train  to  be  starting  to  leave  it,  steps  from  the  cars,  and  is  struck 
by  a  train  moving  in  the  opposite  direction,  though  if  he  had  looked 
ahead  he  would  have  seen  the  light  of  the  advancing  train,  if  he  got  off 
at  a  place  where  passengers  are  permitted  to  alight,  and  when  he  knew 
of  a  rule  of  the  corporation  that  an  approaching  train  mnst  be  stopped, 
and  not  permitted  to  pass  a  train  discharging  passengers.  Philadtlphkt 
itc.  R.  R.  Co.  V.  Anderson,  483. 

11.  Negligence,  Contributory.  —  A  Passenger  on  a  Railway  Train  has 
the  right  to  assume  that  its  rules  will  be  enforced,  and  cannot  be  adjudged 
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m 
guHty  of  contriTjutory  negligence  because  he  relied  upon  their  obserr- 
•nee,  and  omitted  a  precaution  which,  but  for  the  existence  of  the  rale% 
it  would  have  been  his  duty  to  take.     Id. 

12.  Car  —  Passenoer  Aliqutino  from  Moving  Traim.  —  A  passenger  who 
is  injured  in  alighting  from  a  moving  train  after  it  has  passed  the  sta- 
tion of  his  destination,  and  who  attempts  to  alight  without  invitatioa 
or  an  announcement  of  the  station,  has  the  burden  of  proof  to  show  neg> 
ligcnce  on  the  part  of  the  railroad  company;  and  although  the  accident 
happened  from  a  failure  of  the  air-brakes  to  respond  in  stopping  the 
train,  he  cannot  recover,  if  it  is  shown  that  such  brakes  worked  perfectly 
at  other  stopping-places  on  the  same  trip,  and  were  not  out  of  order 
through  any  negligence  of  the  company,  and  that  it  used  proper  efforts 
by  means  of  hand-brakes  to  stop  the  train.  Nor  is  the  fact  that  when 
the  train  had  stopped  after  the  accident  it  was  suddenly  started  up 
any  evidence  of  negligence  on  the  part  of  the  company,  in  the  absence 
of  evidence  that  the  sudden  starting  of  the  train  had  anything  to  do  with 
the  accident.     Porter  v.  Chicago  etc.  R'y  Co.,  511. 

13.  Neqlioencb  —  Evidence.  —  In  an  action  by  a  passenger  against  a  railroad 
company  to  recover  for  personal  injuries  caused  by  a  broken  rail,  evi- 
dence of  the  defective  condition  of  the  track  in  places  not  in  the  vicinity 
of  that  accident,  and  so  far  distant  therefrom  that  they  could  not  by 
any  possibility  have  in  any  way  contributed  to  the  accident  which 
caused  the  injury  sued  for,  is  not  admissible.     Stewart  v.  Everta,  17. 

14.  Neoligence  —  Evidence.  —  In  an  action  by  a  passenger  against  a  railroad 
company  to  recover  foi  personal  injuries  caused  by  reason  of  a  broken 
rail,  plaintiff  should  not  be  permitted  to  exhibit  to  the  jury  pieces  of  a 
broken  rail,  claimed  to  have  been  picked  up  at  the  place  of  accident, 
six  months  thereafter,  and  after  exposure  for  that  length  of  time  to  the 
action  of  the  elemeut^s;  nor  should  his  counsel  be  permitted  to  comment 
to  the  jury  upon  the  character  and  condition  of  such  pieces  of  rail,  nor 
should  the  jury  be  allowed  to  draw  a  conclusion  from  an  inspection  of 
such  pieces  of  rail,  as  to  the  soundness  or  unsoundness  thereof.    Id, 

15.  Negligence  —  Evidence.  —  In  an  action  by  a  passenger  against  a  rail* 
road  company  to  recover  for  personal  injuries  caused  by  reason  of  a 
broken  rail,  evidence  as  to  the  condition  of  the  railroad  ties  at  the  place 
of  the  accident,  as  to  their  soundness  and  the  condition  of  the  road-bed 
there  at  the  time  that  the  ties  were  removed  and  the  road  repaired,  six 
months  after  the  accident  happened,  is  competent,  as  tending,  to  some 
extent,  to  show  the  condition  at  the  time  of  the  accident.     Id. 

16.  CoM'rRiBUTORT  Neoliqemce.  — A  postal  clerk  who  while  off  duty  and  re* 
turning  to  his  home  is  entitled  to  ride  in  defendant's  passenger-cars,  l>at 
who  while  on  duty  was  required,  and  when  off  duty  was  permitted,  to 
ride  in  a  postal -car,  and  who  while  there  riding  is  killed  by  a  collision, 
is  not  to  he  held  guilty  of  contributory  negligence  as  a  matter  of  law, 
precluding  any  recovery  for  bis  death,  though  he  was  not  on  duty  at  the 
time,  and  had  he  remained  in  the  passenger-car  his  position  would  have 
been  less  dangerous,  and  he  would  probably  not  have  suffered  any  injury. 
Baltimore  etc.  R.  R.  Co.  v.  SUiU,  454. 

17.  Burden  or  Proof.  —  Occurrence  of  Accident  to  a  Passenger  is 
Prima  Facie  Evidence  of  negligence  on  the  part  of  tlie  carrier,  throwing 
upon  it  the  onud  of  rebutting  the  presumption  by  proof  that  there  was  no 
negligence.  This  can  only  be  done  by  proving  facts  and  circumstances 
explaining  the  cause  of  the  accident,  showing  it  to  have  been  such  a* 
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could  not  have  been  gnarded  against  by  the  utmost  care  and  prudence. 
Philadelphia  etc.  R.  R.  Co.  v.  Anderson,  483. 

18.  Implied  Contract  to  Carry  Luggage  of  a  passenger  inclndes  only 
such  a  quantity  of  articles  as  are  ordinarily  taken  by  a  passenger  for  hia 
personal  use  and  convenience,  according  to  the  habits  or  wants  of  the 
particular  class  to  which  he  belongs,  either  with  reference  to  the  im- 
mediate  necessities  or  to  the  ultimate  purpose  of  the  journey.  Metz 
V.  CaU/omia  S.  R.  R.  Co.,  228. 

19.  Jewelry  as  BAOQAas.  —  A  gentleman  passenger  traveling  without  hi« 
wife  or  other  female  companion  is  not,  ordinarily,  no  matter  what  hia  sta* 
tion  in  life,  entitled  to  carry  as  baggage,  for  his  personal  use  or  con> 
venience,  a  quantity  of  lady's  jewelry;  and  if  he  does  carry  it,  and  it 
is  lost,  he  cannot  recover  therefor  from  a  carrier  who  has  no  knowl- 
edge  of  its  being  among  the  contents  of  a  trunk  carried  aa  luggage.    ld» 

See  Corporations,  2. 

CAUSE  OF  ACTION. 
See  Assignment,  1,  2. 

CERTIORARL 
See  Executors  and  Administrators,  4. 

CHATTEL  MORTGAGES. 

1.  Reoxstration — Chati"el  Mortgage,  What  is  a  Filing  of. — If  amortga^ 

gor,  at  the  request  of  his  mortgagee,  takes  a  chattel  mortgage  to  the  proper 
town  clerk's  office  and  hands  it  to  him,  and  he  takes  it  into  his  posses* 
sion  and  files  it,  it  is  duly  filed,  and  operates  as  constructive  notice  to 
subsequent  purchasers,  though  before  their  purchase  it  is  abstracted 
through  the  negligence  or  misconduct  of  the  town  clerk,  but  without  the 
fault  of  the  mortgagee.     Marlet  v.  Hinman,  102. 

2.  Fraudulent  Alteration  by  Mortgagee's  Agent.  — The  fraudulent  and 

material  alteration  of  a  chattel  mortgage  by  the  agent  of  the  mortga. 
gee,  before  possession  is  delivered  to  the  latter,  by  inserting  in  the 
mortgage  a  description  of  property  not  conveyed  or  intended  to  be  con- 
veyed, avoids  the  mortgage,  and  prevents  foreclosure  in  the  hands  of  the 
mortgagee,  when  the  agent  was  not  restricted  by  the  terms  of  his  agency 
as  to  the  security  he  might  take.  In  such  case  it  is  immaterial  that  the 
fraudulent  alteration  was  not  authorized  by  or  known  to  the  mortgagee, 
if  not  expressly  forbidden,  and  it  was  in  the  line  of  the  agent's  agency, 
and  because  of  it.  HolUngsworth  v.  Holbrook,  41 1. 
8.  Bill  OF  Sale  AS  Security  —  Consideration  —  Rights  of  Creditors. — 
Where  a  bill  of  sale  in  the  nature  of  a  chattel  mortgage  is  given  for  % 
named  consideration,  and  nothing  appears  upon  its  face  to  indicate  that 
it  was  intended  to  secure  any  other  or  greater  sum,  the  creditors  of  the 
mortgagor  are  required  to  treat  the  instrument  as  valid  only  to  the 
Amount  specified.     MueUar  v.  Provo,  525. 

CHECKS. 
See  Payment,  1,  2. 

CHINESE   LABORERS. 
See  MoJUCiPAL  Corporations.  1. 
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-*  CHURCHES. 

8m  RkUGIOUS   SoCIETIKaL 

COHABITATION. 
;'  8m  Mabriaob  and  Divorob. 

i 

I  COLOR  OF  PROCESS. 

J.)  See  Bailment,  3-5. 

COMMON  CARRIERS. 
8m  Carribbs. 

COMMON  LAW. 
See  JuRiSDicnoN,  L 

COMPENSATION. 
8m  Husband  and  Wife,  4,  fi. 

COMPLAINT. 
See  Plkadinq. 

CX)NDITIONS  m  POLICY. 
,  See  Insurancb. 

CONFLICT  OP  JURISDICTION. 
See  Jurisdiction,  2,  3. 

CONFLICT  OF  LAWS. 

8m   AonoHi)  KxxovTORs  and  Administrators,  I;  Neootiablb  Instrv* 

HSNTs,  I;  Wills,  4. 

CONFUSION  OP  GOODS. 
8m  Aosnot,  6;  Trusts,  7-9,  10. 

CONSIDERATION. 

8m  CHATm.  MOBTOAGBfl,  3;  FRAUDULENT  CoNVETAMCXS,  4,  9}  YSHDOR  AMD 

Vendee,  5. 

CONSPIRACY. 
ISQUIsmoK  or  Luitaot.  —  A  complaint  claiming  damages,  and  alleging 
that  defendants  maliciously  conspired  together  and  willfally,  mali- 
ciously, and  falsely  sued  out  au  inquisition  of  lunacy  against  plain* 
tifi^  with  intent  to  destroy  her  character,  deprive  her  of  her  means 
of  rapport,  and  force  her  to  leave  the  community,  and  also  to  destroy 
her  testimony  in  a  criminal  prosecution  against  one  of  the  defendants, 
whereby  plaintiff  has  been  brought  into  public  scandal  and  disgrace,  and 
greatly  injured  in  her  reputation  and  business  as  a  dressmaker,  states  a 
good  oaase  of  action.  Smith  ▼.  Nippert,  26. 
See  Criminal  Law,  lA. 
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CONSTITUTIONAL  LAW. 
See  EuiNKNT  Domain;  Executions,  7;  Schools;  Statutks. 

CONTEMPT. 

1.  Newspaper  Publication    charging    a   judge    with    "deliberate    lyinjp 

about  the  law,  deliberate  inteational  falsification  in  his  official  capa- 
city, and  deliberate  intentional  denial  of  justice  "  in  a  case  before  him,  in 
which  a  demurrer  to  the  complaint  has  been  sustained  with  leave  to  amend, 
and  before  the  time  for  amendment  has  expired  and  the  case  finally  dis- 
posed of,  is  a  flagrant  abuse  of  the  liberty  of  the  press,  an  "  unlawful  inter- 
ference with  the  proceedings  of  a  court,"  and  a  contempt  of  court,  within 
the  meaning  of  subdivision  9  of  section  1209,  California  Code  of  Civil 
Procedure.     Ex  parte  Barry,  248. 

2.  Liberty  op  the  Press  to  fairly  criticise  the  official  conduct  of  a  judge, 

or  the  decisions  or  proceedings  of  courts,  and  to  expose  any  wrong- 
ful, corrupt,  or  improper  act  of  a  judicial  officer,  will  be  carefully 
preserved  and  protected  by  the  courts;  but  if  a  newspaper  publisher 
prints  and  circulates  unjust  censures,  or  false  charges  concerning  such 
matters,  he  will  be  held  strictly  accountable,  and  punished  for  con- 
tempt.    Id. 

See  Executors  and  Administratobs,  & 

CONTRACT  OP  SALK 
See  Evidence,  5,  6;  Vendor  and  Vendee. 

CONTRACTS. 

Municipal  Cobfobation.  —  One  Who  Contracts  with  a  City  to  Furnish 
Water  to  be  used  in  extinguishing  fires  is  not  liable  to  an  action  by  a 
tax-payer  who  claims  to  have  suffered  the  loss  of  hu  property  by  the 
failure  of  the  defendant  to  furnish  water  according  to  his  agreement,  be- 
cause there  is  no  privity  of  contract  between  such  contractor  and  tax- 
payer.    Fowler  v.  Athens  City  Water-works  Co.,  313. 

See  Husband  and  Wife,  4,  5;  Injunctions,  I;  Photographbb;  Sbt-opp,  3. 

CONTRACTS  OF  INSURANCE 
See  Insurance. 

CONTRIBUTORY  NEGLIGENCE. 

See  Cabrixbs,  10-12, 16;  Master  and  Servant;  Municipal  Cobpobations, 

12:  Negligence,  3,  7-9,  14,  15. 

CORPORATIONS. 

1.  LiABiLlTT,  Limitation  of.  — Where  a  corporation  engaged  in  the  busi- 

ness of  furnishing  messenger-boys  to  perform  various  services  was  in  the 
habit  of  limiting  the  extent  of  the  damages  to  which  it  might  become 
answerable  in  the  course  of  its  services,  and  the  condition  prescribing 
■nch  limitation  was  printed  at  the  foot  of  its  blank  delivery  tags,  it  was 
held  that  evidence  of  the  limitation  was  rightfully  excluded,  where  there 
was  no  evidence  of  any  contract,  by  tags  or  otherwise,  containing  any 
limitation  of  liability.     Amertcan  Dist.  Tel  Co.  v.  Walker,  479. 

2.  An  Agreement  to  Carry  or  Deliver  Property  for  a  Reward,  made 

by  one  who  is  not  a  common  ceirrier,  creates  the  duty  to  exercise  reason* 
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m 
able  care,  but  does  not  impose  a  liability  on  him  for  losses  not  occasioned 
by  the  ordinary  negligence  of  himself  or  his  servants.     Id. 

5.  Mkssknokb-BOT,  Neglioxnck  07.  —  If  a  corporation,  engaged  in  supply* 

ing  messenger- boy  a  to  perform  Tariooa  services,  on  being  aaked  for  a  boy 
competent  to  drive  a  pair  of  horses  to  a  stable,  sends  a  boy  to  takg  charge 
of  them,  who  undertakes  to  drive  them  to  the  stable,  but  through  his 
negligence  or  want  of  skill  they  run  away,  causing  damage  to  them- 
selves and  the  vehicle  to  which  they  were  attached,  the  corporation  is 
answerable  for  the  damages  thus  occasioned.     Id. 

4.  RioHT  TO  Surrender  Stock.  —  A  corporation  may  contract  to  surrender 
its  stock,  when  its  articles  of  incorporation  do  not  prohibit  such  contract, 
while  the  powers  they  enumerate  are  broad  euough  to  include  the  right 
to  make  it.     RoUitia  v.  Shaver  etc.  Co.,  427. 

t.  Purchaser  ot  Stock  of  a  CoRPORATioy,  upoy  Which,  BEyoRE  its 
Deuvert,  a  Dividend  is  Declared,  has  no  right  to  refuse  to  pay  for 
the  stock  until  the  seller  gives  him  an  order  on  the  corporation  for  the 
payment  of  such  dividend.  If  by  law  he  is  entitled  to  the  dividend, 
such  an  order  is  unnecessary,  and  he  has  no  right  to  exact  it.  By 
insisting  upon  the  order,  and  refusing  to  make  payment  without  it,  the 
purchaser  rescinds  the  contract,  and  loses  his  right  both  to  the  stock  and 
to  the  dividend.     Phinizy  v.  Murray,  342. 

A  Dividend,  to  Whom  Belx)nos.  —  If,  after  a  contract  is  made  for  the  sale  of 
shares  of  stock,  but  before  the  time  appointed  for  paying  therefor,  a  divi- 
dend is  declared,  the  purchaser  is  entitled  thereto  on  complying  with  his 
contract  to  purchase.     Id. 

7>  Corporation  is  Liable  for  the  Transfer  of  Stocks  which  stand  on  its 
books  in  the  name  of  one  as  trustee,  unless  he  was  authorized  to  make 
such  transfer,  because  a  trustee  is  not  presumed  to  have  the  right  to  sell 
or  transfer,  and  the  corporation  is  affected  with  notice  that  he  has  prob- 
ably  violated  his  trust  in  attempting  to  transfer  the  trust  property  with- 
out producing  any  authority  for  so  doing.     Marbury  v.  EJilen,  467. 

6.  Notice  not  Lost  by  Lapse  of  Time.  —  If  stock  of  a  corporation  stands  on 

its  books  in  the  name  of  a  testator,  and  his  executors  transfer  it  to  another 
person,  designated  as  trustee,  the  corporation  is  thereby  informed  of  a 
will,  and  given  notice  of  its  contents  and  of  the  terms  of  any  trust 
thereby  created,  and  though  the  stock  continues  to  stand  in  the  name 
of  such  trustee  for  fourteen  years,  the  corporation  will  be  deemed  to 
have  continuing  knowledge  of  the  will  and  trust,  and  will  be  liable  for 
permitting  a  transfer  by  the  trustee  in  contravention  of  the  tmst.  Id. 
f.  Notice  of  Will  and  Trust.  —  Where  stocks  of  a  corporation  stand  on  its 
books  in  the  name  of  a  decedent,  and  a  transfer  thereof  is  made  by  his 
executors  to  another  person  as  trustee,  the  corporation  is  thereby  noti- 
fied of  the  existence  of  the  will,  and  required,  before  proceeding  further, 
to  inform  itself  of  the  terms  of  the  will  and  of  the  trust  upon  which  the 
executors  were  authorized  to  transfer  the  stock  to  the  trustee,  and  is 
liable  if  it  permits  the  latter  to  transfer  the  stock  under  circumstances 
inconsistent  with  his  trust.     Id. 

10.  Corporation  mttst  See  that  No  Unauthorized  Transfers  of  its  Stock 
AKB  Made,  and  is  liable  to  any  one  injured  by  a  breach  or  neglect  of  this 
duty.     Id. 

11.  Attaohmbnt  of  Corporate  Property  by  Officer  of  Corporation,  to 
Monre  the  payment  of  a  debt  honestly  due  by  it  to  him,  creates  a  lien 
superior  to  that  of  a  trust  deed  subsequently  executed  by  it,  or  of  sub. 
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Reqnently  attaching  creditors,  although  he  knew  at  the  time  of  levying 
his  attachment  that  the  corporation  was  financially  embarrassed  and 
that  his  attachment  would  precipitate  a  crisis  in  its  affairs,  for  the  prior 
condition  of  which  he  was  in  no  way  responsible.  HolUns  v.  Shaver  W. 
Ji  a  Co.,  427. 

12.  Trust  Deed  by  Insolvent  Corporation  which  is  in  effect  a  general  as- 
signment to  secure  certain  of  its  creditors  is  not  void  on  the  ground  that  ifc 
gives  preferences,  nor  is  it  void  as  being  the  result  of  a  fraudulent  com- 
bination because  the  decision  of  its  directors  as  to  what  creditors  should 
be  secured  weis  the  result  of  a  compromise,  nor  is  it  void  because  some  of 
the  claims  secured  by  it  were  fraudulent,  while  others  were  unquestion- 
ably just.     Id. 

13.  Where  Trust  Deed  by  Insolvent  Corporation  to  secure  certain  credi- 
tors is  shown  to  have  been  executed  under  a  resolution  passed  at  a  meeting 
of  directors,  at  which  four  out  of  five  of  them  were  present,  two  voting  in 
favor  of  and  one  against  its  adoption,  and  the  minutes  of  the  meeting  show 
that  it  was  adopted,  and  that  they  were  signed  and  approved  by  the  presi- 
dent, thus  raising  the  presumption  that  he  voted  for  the  resolution,  if 
that  was  necessary  to  its  validity,  although  his  vote  is  not  shown  by 
the  minutes,  the  deed  is  legal  and  valid,  if  adopted  by  the  creditors 
named  therein  as  beneficiaries.     Id. 

14.  Trust  Deed  by  Insolvent  Corporation  to  Secure  Creditors  —  Com- 
plaint OP  Fraud  by  Subsequent  Creditors.  —  Where  a  trust  deed  is 
given  by  an  insolvent  corporation  to  secure  certain  creditors,  and  one  of 
.the  secured  creditors  holds  notes  against  the  corporation,  given  for  value, 
the  other  creditors  cannot  claim  a  set-off  on  ace  unt  of  fraud  in  another 
transaction  between  such  creditor  and  the  corporation,  if  such  transaction 
took  place  before  they  became  creditors.     Id. 

16.  Trust  Deed  Executed  by  Directors  of  an  Insolvent  Corporation  to 
secure  certain  creditors  is  not  void  as  to  one  of  the  creditors  secured,  on 
the  ground  that  certain  of  the  directors  executing  it  were  relatives  of 
such  creditor,  when  it  appears  that  they  acted  in  good  faith  and  without 
irandulent  intent.     Id. 

See  Municipal  Corporations,  16-20;  Trusts,  10. 

CORPOREAL  HEREDITAMENT. 
See  Watercourses,  3. 

CO-TENANCY. 
See  Deeds,  1;  Partition;  Private  Ways,  3. 

COUNTERCLAIM. 
See  Pleading;  Set-off. 

COUNTIES. 
Raw  Counties  —  Jurisdiction  of  Officers  of  Old  County  over  New 
County.  — Where  a  new  county  is  organized  out  of  the  territory  of  an 
old  county,  the  jurisdiction  and  duties  of  the  officers  of  the  latter  over 
the  territory  inclnded  in  the  former  cease;  and  the  treasurer  of  the  old 
county  cannot  be  compelled  by  mandamus  to  collect  unpaid  taxes  from 
the  new  county  which  were  levied  prior  to  the  division.  In  such  case, 
where  one  of  the  counties  is  not  a  party  to  the  action,  it  cannot  be  de- 
cided who  is  entitled  to  such  taxes.     State  v.  Cleoenger,  674. 
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W»  COVERTURE. 

See  Husband  and  Win. 

CREDITORS'  SUITS. 
See  ExECDTORa  and  Administrators,  2S, 

CRIMINAL  EVIDENCE. 
See  Ckucinai.  Law,  1^18,  20-24. 

CRIMINAL  LAW. 

1.  iNSTRtrcnoNS  —  Assumption  of  Guilt.  —  Where  it   appears  from  the 

whole  charge  that  the  court  did  not  intend  to  interfere  with  the  right 
of  the  jary  to  believe  the  testimony  of  a  witness,  bat  simply  to  inform 
it  that  if  it  believed  it,  other  evidence  would  be  necessary  to  warrant  a 
conviction,  a  clause  in  the  charge,  that  such  witness  was  "an  accom* 
plice,"  cannot  be  construed  as  an  assumption  of  defendant's  guilt. 
Fort  r.  State,  163. 

2.  Sufficiency  of  Verdict.  — A  verdict  that  "we,  the  jnry  in  the  case  of 

State  oflowaY.  Harry  Lee,  the  defendant  guilty  as  charged  in  the  indict< 
ment,"  omitting  the  word  "  find,"  is  not  fatally  defective  under  a  statute 
providing  that  the  general  verdict,  on  the  plea  of  not  guilty,  is  either 
"  guilty  "  or  "  not  guilty."    State  v.'  Lee,  401. 

8.  JuDflHENT  CoNsioNiNQ  PERSON  TO  WoRK  IN  Chain-qano  for  failure  to 
pay  a  fine  imposed  for  the  violation  of  a  city  ordinance  is  void,  unless 
expressly  authorized  by  statute.     Corr  v.  Conyera,  357. 

4.  Self-defense  against  Vengeance  of  Husband. — Adulterer  caught  in 
or  immediately  after  an  act  of  adultery  by  his  paramour's  husband 
should  seek  safety  in  flight,  and  if  the  husband  should  attack  him,  he 
has  no  right  to  stand  his  ground  or  cut  to  repel  the  husband's  attack 
upon  him,  though  it  may  be  a  dangerous  attack.     Di-yadale  v.  State,  340. 

6.  Attempt  to  Commit  Crime,  What  Constitutes.  —  Under  a  statute  mak- 
ing an  attempt  to  commit  a  crime  punishable,  and  defining  such  attempt 
as  "  an  act  done  with  intent  to  commit  a  crime,  and  tending  but  failing 
to  effect  its  commission,"  the  question  whether  an  attempt  to  commit  a 
crime  has  been  made  is  determinable  solely  by  the  condition  of  the  ac- 
tor's mind  and  his  conduct  in  the  attempted  consummation  of  his  design. 
Whenever  the  animofurandi  exists,  followed  by  acts  apparently  afford- 
ing  a  prospect  of  success,  and  tending  to  render  the  commission  of  the 
crime  effectual,  the  accused  brings  himself  within  the  letter  and  intent 
of  the  statute,  although  for  some  cause  not  previously  apparent  to  him 
the  crime  was  at  the  time  incapable  of  accomplishment  by  him.  And 
therefore,  upon  the  trial  of  an  indictment  for  an  attempt  to  commit  lar* 
ceny,  evidence  that  the  accused  was  seen,  while  moving  around  among  a 
crowd  of  people,  to  thrust  his  hand  into  the  pocket  of  a  woman  and  to 
withdraw  it  therefrom  empty,  is  sufficient  to  sustain  a  verdict  finding  the 
accused  guilty  of  the  offense  charged,  although,  owing  to  the  fact  of  the 
woman  having  become  lost  in  the  crowd,  there  was  no  evi  leiice  that  she 
bad  at  the  time  any  property  in  her  pocket  which  could  be  the  subjeek 
of  larceny.     People  v.  Moran,  732. 

6.  Protirion  of  New  York  Consoudation  Act,  Section  1474,  was  Rb- 
FiALSD  by  the  subsequent  adoption  of  the  Penal  Code,  as  being  incon« 
aistent  therewith.     Id. 
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7.  BlQAwrr.  — After  verd'ct  of  gixilfcy  of  bigamy,  it  is  no  ground  for  arrest  of 

jadgment  that  the  indictment  charged  that  defendant's  lawful  wife  waa 

"one  Nelms,"  whose  name   was   not  known  to  the  grand  jury. 

Nelms  V.  State,  377. 

8.  Bigamy.  —  Under  an  indictment  charging  defendant  with  bigamy,   and 

that  his  lawful  wife  was  "one Nelms,"  whose  name  was  not  known 

to  the  grand  jury,  evidence  is  admissible  to  show  her  true  name.     Id. 

9.  Bigamy  is  CJommitted  by  a  married  man  who,  having  a  wife  living,  mar- 

ries another  woman,  though  he  does  not  cohabit  with  her,  and  is  arrested 
immediately  after  the  performance  of  the  marriage  ceremony.     Id. 

10.  Burglary  —  What  Constitutes  Breaking.  — An  entry  into  a  factory, 
effected  by  turning  the  bolt  of  a  door  in  the  daytime,  and  not  made  for 
the  purpose  of  lawful  business,  nor  within  business  hours,  is  an  entry  by 
breaking,  so  as  to  constitute  burglary  within  the  meaning  of  section  4386, 
Greorgia  code.     Kent  v.  State,  376. 

11.  Burglary.  —  Indictment  for  burglary,  alleging  that  the  house  entered 

"  belonged  **  to  a  certain   party,  naming  him,  sufficiently  charges  the 
ownership  of  the  house.     State  v.  Fox,  425. 

12.  Burglary.  —  Indictment  for  burglary  is  not  bad  for  duplicity  when  it 
alleges  that  the  entering  was  done  for  two  purposes:  namely,  with  an 
intent  to  steal,  and  with  an  intent  to  commit  adultery.     Id. 

13.  Burglary — Presumption. — One  who  breaks  into  the  dwelling-house 
of  another  in  the  night-time,  in  the  absence  of  any  explanation  of  the 
act,  will  be  presumed  to  have  intended  to  commit  a  public  offense,  but 
such  presumption  may  be  overcome  by  evidence.     Id. 

14.  Burglary  —  Verdict  Supported  by  Presumption.  —  One  who  breaks 
into  the  dwelling-house  of  another  in  the  night-time,  in  the  absence  of  any 
explanation  of  the  act,  will  be  presumed  to  have  intended  to  commit  a 
felony,  and  if  he  was  identified  while  in  the  house,  a  verdict  of  guilty 
of  burglary  will  be  sustained.     Id. 

15.  Burglary  —  Evidence.  —  On  the  trial  of  one  defendant  who  is  jointly 
indicted  with  another  for  the  burglary  of  a  county  treasury,  evidence 
that  one,  in  the  absence  of  the  other,  proposed  to  obtain  money,  through 
the  witness,  from  the  county  treasury  is  admissible,  when  it  is  shown 
that  the  proposition  was  renewed  by  both  defendants,  and  that  their 
conduct  on  these  occasions  was  part  of  a  conspiracy  to  induce  the  wit- 
ness to  aid  them  in  committing  the  burglary.     Fort  v.  State,  163. 

16.  Burglary  —  Evidence. —  On  a  trial  for  burglary,  it  is  not  reversible  error 
to  allow  a  witness  to  state  that  force  had  been  applied  from  the  outside 
to  break  the  lock  of  an  inner  vault  door  secured  by  an  ordinary  lock 
and  key.  Such  evidence  is  rather  a  conclusion  of  fact  than  an  expres- 
sion of  opinion.     Id. 

17.  Burglary  —  Evidence.  —  On  a  trial  for  burglary,  it  is  not  error  to  re- 
fuse to  allow  a  witness,  who  had  testified  fully  as  to  the  appearance  of 
certain  locks  and  doors  after  the  burglary,  to  state  whether  he  thought 
the  inner  vault  door  was  opened  first,  and  the  lock  broken  afterwards, 
as  such  statement  would  involve  a  speculative  opinion,  not  necessarily 
based  on  what  he  had  observed.     Id. 

18.  Burglary  —  Corroborating  Evidence  of  Accomplice. —  On  a  trial 
for  burglary,  the  evidence  of  the  prosecuting  witness,  who  was  also 
an  accomplice  of  the  defendants,  and  who  testified  to  their  guilt, 
is  sufficiently  corroborated  to  sustain  their  conviction,  wheae  it  is 
shown  that  one  of  the  defendants  admitted  that  he  had  entertained  a 
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proportion  from  the  prosecuting  witness  to  commit  the  burglary,  and 
agreed  to  and  submitted  the  matter  to  the  other  defendant,  who  con- 
fessed that  he  joined  in  the  conspiracy,  and  obtained  the  combination  of 
a  safe  from  the  prosecuting  witness  for  the  purpose  of  committing  the 
burglary;  that  the  crime  was  committed  by  some  one  who  knew  the 
combination;  that  on  the  night  of  its  perpetration  defendants  came  to 
the  town  wherein  the  safe  was  situated,  without  apparent  business,  and 
left  before  daylight,  and  that  they  afterwards  denied  having  been  in 
town  that  night.  Id. 
19.    QUAR&BLIlfQ,    CCRSINO,    AND    AOTINO    DlSOBDKRLT — WhaT    DOES    NOT 

CoMSTiTUTX.  —  A  party  charged  with  quarreling,  cursing,  and  act- 
ing otherwise  disorderly,  in  violation  of  an  ordinance,  cannot  be  con- 
victed, when  it  appeara  th«t  the  only  disorderly  conduct  of  which  he 
was  guilty  was  the  use  of  words  which,  though  vituperative  and  threat- 
ening, were  not  profane,  and  were  spoken  in  an  ordinary  tone  of  voice 
to  one  who  did  not  reply  thereto.  Such  words,  used  by  one  alone,  do 
not  constitute  a  quarrel,  nor  are  they  cursing,  when  it  is  questionable  if 
even  the  word  "dam"  was  used.     Carr  v.  Conyer$,  357. 

SO.  RiPUTATiON  Of  House  or  Ill-fahb — Evidence  or  Reputation. —  On 
the  trial  under  an  indictment  for  keeping  a  house  of  ill-fame,  the  state- 
ments and  declaratioats  of  traveling  men  who  frequently  visit  the  city 
where  the  house  is  situated  is  competent  evidence,  as  tending  to  estab- 
lish the  general  reputation  of  the  house.     State  v.  Lee,  401. 

tL  House  or  iLL-r^MB  —  Evidence  or  Reputation.  —  On  the  prosecu- 
tion of  an  indictment  for  keeping  a  house  of  ill-fame,  where  witnesses 
have  testified  that  such  house  did  not  have  the  reputation  of  being  a 
house  of  ill-fame,  they  nwy  be  asked  on  cross-examination,  for  the  pur- 
pose of  showing  that  their  occupation,  habits,  interests,  and  relations 
were  not  such  that  they  would  be  apt  to  know  of  its  reputation,  whether 
they  were  married,  had  sons  old  enough  to  visit  houses  of  ill-fame,  what 
interest  they  had  in  such  houses  or  lewd  women,  and  whether  they  had 
talked  with  others  in  regard  to  such  houses.     Id. 

SZ.  House  or  Iix-rAMS  —  Ck)NSTBU0Ti0N  or  House.  —  On  the  prosecu- 
tion of  an  indictment  for  keeping  a  house  of  ill-fame,  where  it  is  shown 
that  the  building  consists  of  two  stories,  the  rooms  on  the  first  floor 
of  which  were  used  for  saloon,  gambling,  and  other  purposes,  while 
the  rooms  on  the  second  floor  were  used  for  drinking  and  gambling  pur- 
poses, and  one  as  a  sleeping  apartment,  and  the  rooms  on  both  floors 
had  direct  communication  with  each  other,  and  were  all  used  together 
for  the  purpose  of  carrying  on  the  same  business,  and  all  frequented  by 
men  and  women  of  lewd  character,  the  prosecution  cannot  be  compelled 
to  elect  as  to  which  story  of  the  bouse  it  will  charge  as  being  the  house 
of  ill-fame.     Id. 

23.  House  or  Ill-pahb  —  Evidence  or  PEonr.  —  On  the  prosecution  of  an 
indictment  for  keeping  a  house  of  ill- fame,  proof  that  the  house  was  kept 
for  the  purposes  of  gain  is  not  necessary,  as  the  statute  does  not  make 
that  an  element  of  the  crime.     Id. 

24.  House  or  Ill-fame.  —  Indictment  for  keeping  a  house  of  ill-fame  is  sua- 
tained  by  proof  that  it  was  kept  by  defendant  as  a  house  of  ill-fame,  and 
resorted  to  for  purposes  of  prostitution,  without  proof  of  its  general  bad 
reputation.     Id. 

25.  Forcible  Entry  and  Detainer  —  Evidence.  —  An  entry  by  one  upon 
land  in  the  possession  of  another,  with  such  a  show  of  force  as  to  make 
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it  useless  for  the  occupant  to  try  to  maintain  his  possession,  is  a  forcible 
entry;  and  proof  that  the  person  so  entering  remained  in  possession  ia 
Admissible  to  show  that  he  made  his  entry  complete  and  effectual,  al< 
though  be  is  not  charged  with  forcible  detainer.     Lissner  v.  State,  389. 

26.  Larceny.  —  Guilty  Knowledge  or  participation  is  essential  to  the 
conviction  of  one  who  assists  in  the  commission  of  a  larceny.  State  ▼. 
Norman,  623. 

27.  Larceny  —  Instructions.  —  Where,  upon  the  trial  of  a  charge  of 
grand  larceny,  the  evidence  will  only  sustain  a  conviction  of  petit  lar- 
ceny, the  jury  must  be  charged  both  as  to  grand  and  petit  larceny.  It 
is  error  to  charge  to  convict  of  grand  larceny,  or  to  acquit.     Id. 

28.  Rape  —  Instructions.  —  On  a  trial  for  rape,  where  the  evidence 
conflicts  as  to  the  amount  of  resistance  offered  and  force  used,  the 
prejudice  likely  to  be  aroused  against  the  defendant  by  the  heinous 
nature  of  the  charge,  and  the  difficulty  in  defending  against  it,  should  be 
pointed  out  to  the  jury,  and  it  should  be  instructed  that  it  is  not  rape 
if  the  woman  voluntarily  submitted  while  she  had  power  to  resist,  no 
matter  how  reluctantly  she  yielded  or  tardily  gave  her  consent,  or  how 
much  force  had  been  previously  employed.     ReynoUla  v.  State,  659. 

29.  Rape.  —  Error  cannot  be  Predicated  by  the  accused,  in  a  trial  for 
rape,  on  evidence  first  drawn  out  by  his  attorney  on  cross-examination. 
Id. 

80.  Robbery.  —  It  is  not  necessary  in  a  case  of  robbery  to  prove  that  the  prop- 
erty was  actually  taken  from  the  person  of  the  owner,  but  it  is  suffi- 
cient if  it  is  taken  in  his  presence.     Clements  v.  State,  385. 

81.  Robbery  may  be  committed  by  taking  the  property  of  a  person  from  his 
dwelling-house  while  he  is  confined  in  his  smoke-house  fifteen  steps  from 
the  dwelling,  and  where  he  is  prevented,  by  threats  and  intimidation, 
from  leaving  the  smoke-house  and  returning  to  the  dwelling  while  the 
robbery  is  being  perpetrated.     Id. 

See  Extradition;  Municipal  Corporations,  1;  New  Triai^  2. 

CURSING. 
See  Criminal  Law,  19. 

DAMAGES. 

1.  Measure  of  Damages  for  Personal  Injuries.  — In  an  actiot  to  recover 
compensation  for  personal  injuries  which  had  led  to  the  amputation  of 
the  plaintiff's  legs,  it  is  not  error  to  instruct  the  jury  that  "the  proper 
elements  of  damages  are  adequate  compensation  for  all  of  the  physical 
and  mental  pain  and  suffering  which  the  plaintiff  suffered  at  the  time  of 
the  accident,  which  he  has  suffered  since  bliat  time,  and  which  he  is  rea- 
sonably certain  to  suffer  in  the  future  by  reason  of  his  injuries;  also  for 
the  mortification  and  anguish  which  he  has  suffered,  and  will  in  fut^^ire 
suffer,  by  reason  of  the  mutilation  of  his  body,  and  the  fact  that  he  may 
become  an  object  of  curiosity  or  ridicule  among  bis  fellows."  Heddles  v 
Chicago  etc  R'y  Co.,  106. 

S.  Damages  FOR  Negligence  —  Instructions.  — In  an  action  to  recover  for 
injury  from  being  struck  by  a  railroad  locomotive,  through  the  negligence 
of  the  company,  an  instruction  that  plaintiff  is  entitled  to  such  reason- 
able sum  as  damages  as  bis  injury  occasioned,  but  not  to  find  for  more 
than  the  sam  claimed  in  the  complaint,  is  proper,  and  not  erroneous  aa 
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directing  the  jnry  to  find  for  the  full  sum  claimed.  MeMar»haIl  v.  Chi- 
eago  etc  R'y  Co.,  445. 

S.  Neoliobnce  —  Value  of  Nurse's  Services. — In  an  action  to  recover 
damages  for  personal  injuries  suffered  through  negligence,  plaintiff  may 
recover  a  fair  compensation  for  necessary  expenses  incurred  for  nursing 
during  a  fixed  period,  without  evidence  of  the  value  of  such  services. 
The  jury  may  measure  the  same  by  its  own  knowledge  and  experience, 
and  will  be  presumed  to  be  reasonably  familiar  with  the  value  of  such 
services.     Murray  v.  Missouri  etc  H'y  Co.,  601. 

4.  Measubb  of  Damages  in  Actiox  for  Fraudulbkt  Representations  or 
Title.  —  Where  a  party  is  induced  by  the  false  and  fraudulent  repre- 
sentations of  another  to  exchange  with  him  certain  merchandise  for  three 
separate  parcels  of  land,  and  the  title  to  one  of  the  parcels  fails,  the 
measure  of  damages  is  the  market  value  of  the  property  that  he  parted 
with.  And  in  such  case  he  is  entitled  to  recover  such  proportion  of  the 
total  value  of  the  merchandise  as  the  value  of  the  tract  of  land  to  which 
the  title  failed  bears  to  the  aggregate  value  of  the  three  tracts  for  which 
he  traded.     ReymJda  v.  Franklin,  540. 

ft.  Vkbdiot  is  not  Excessive  which  allows  eighteen  thousand  five  hundred 
dollars  for  personal  injuries  to  a  boy  seven  years  of  age,  making  neces- 
sary the  amputation  of  both  his  legs,  and  affecting  him  mentally  as  well 
as  physically.     Heddles  v.  Chicago  etc.  R'y  Co.,  106. 

See  Carrisbs,  8,  9;  Insubanob,  31;  Libel,  5-9;  Master  and  Sbrvamt,  22; 

Trespass. 

DEATH. 
See  Associations,  2;  Joint  Liabilitt,  2;  Trusts,  6,  7. 

DECLARATIONS. 
See  Aqenct,  5. 

DECREED 
8«6  Jitdombnts  and  Decrees;  Mortoaobs,  6. 

DEDICATION. 
See  Municipal  Corpobatioks,  9. 

DEED  OF  TRUST. 
See  Dbbds;  Mortqages,  2;  Trusts. 

DEEDS. 
1.  Contbtance  to  a  Widow  and  her  Children,  without  naming  them; 

vests  the  title  in  her  and  her  children  then  in  being  as  tenants  in  com- 

mon.     Hobby  v.  Bunch,  301. 
S.  Quitclaim  Deeds.  —  One  who  holds  land  under  a  quitclaim  deed  is  not  a 

bona  fde  purchaser,  and  takes  only  the  interest  which  his  grantor  had, 

especially  when  he  has  notice  or  ready  means  of  knowledge  as  to  the 

real  condition  of  the  title.     Peters  v.  CaHler,  508. 
H  Trust  Deed. —  Execution  and  Delivery  of  a  trust  deed  intended  as  a  aet- 

ilement  for  the  benefit  of  the  grantor's  children  is  shown  when  it  appears 

that  though  the  grantor  was  nominally  one  of  the  trustees  named  therein. 
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and  retained  possession  of  it,  still  he  had  it  formally  acknowledged  and 
recorded,  and  recognized  it  in  his  subsequent  will,  and  that  the  other 
trustee  was  present  when  it  was  executed,  and  consented  to  become  one 
of  the  trustees  therein  and  to  act  as  such.  Huae  v.  Den,  232, 
See  EIsTOPPSL;  EIxecutobs  and  Administratobs,  13,  14;  Fraudulkn* 
CoNVKYAKCSs;  HusBANC  AND  WiF£,  10,  11;  iKrASTS,  1;  Wills,  1. 

DEFINITIONS. 
"  Accomplice."    Fort  r.  State,  163. 
"Agent."    Peterson  r.  Homan,  564. 
"  Agent  of  the  insurer. "    Stale  Ins.  Co.  v.  Taylor,  281. 
Assumption  of  guilt.     Fort  v.  State,  163. 
Baggage.     Metz  v.  California  S.  R.  R.  Co.,  228. 
Bible-reading.     State  v.  District  Board,  41. 
Bigamy.     Nelms  v.  State,  377. 

Bona  Jide  purchaser.     Peters  v.  Cartier,  608;  Vcut  Radttt  r.  Harrington,  62& 
Breaking.     Kent  v.  StaU,  376. 
Contempt.     Eke  parte  Barry,  248. 
Creditor  of  estate.     Ohm  v.  Superior  Court,  245. 
Cursing.     Carr  v.  Conyers,  367. 
"Dam."    Carr  v.  Conyers,  357. 

"Die  without  children  of  wife  living."    King  r.  Friek,  889. 
"Died  from  disease."   .Bacon  v.  Accident  Ass'n,  748. 
Disqualified  judge.     Blalock  v.  Waldrup,  350. 
Due  process  of  law.     Bardwell  v.  Collins,  b4tj, 
Eistoppel  in  pais.     Huse  v.  Den,  232. 
Piling.     Markt  v.  Hinman,  102. 
"  False  packed."     Miller  v.  Moore,  329. 
Fellow-servant.     Brown  v.  OiUJirist,  496. 
"Find."    StaU  V.  Lee,  401. 
Forcible  entry.     Lissner  v.  State,  389. 
Functus  officio.     Fatill  v.  Cooke,  836. 
"Guilty."    StaU  y.  Lee,  401. 
House  of  ill-fame.     State  v.  Lee,  401. 
Lex  rei  sitae.     Lavxrence's  Estate.  925. 
Libel.     Muetzev.  Ttiteur,  115. 

"  Look  and  listen."    McMarshaU  v.  Chicago  etc  R'y  Co.,  44fi. 
"  Look  out."    McMarsIiall  v.  Chicago  etc.  Ry  Co.,  445. 
"Loss  of  feet."    Sheanon  v.  Life  Ins.  Co.,  151. 
Hammer.     Georgia  R.  R.  etc.  Co.  v.  Nelms,  308. 
Holidays.     Spalding  v.  Bernhard,  75. 
Luggage.     Metzv.  R.  R.  Co,  228. 
Mutual  benefit  society.     Block  v.  Mut.  Ins.  Co.,  166. 
"Nebraska."     Nebraska  etc  Co.  v.  Nine,  686. 
Negligence  per  se.     MwTay  v.  R'y  Co.,  601. 
"No.  2  white  mixed  corn,  bulk."    Miller  v.  Moore,  329. 
"Not  guilty."    State  v.  Lee,  401. 

Nuisance.     Briegelv.  Philadelphia,  885;  Arkcuielphia  r.  Clark,  154. 
Nuncupative  wills.     Scai/e  v.  Emmons,  383. 
Officers  of  city.     Rmsell  v.  Tate,  193. 
Party- wall.     Harher  v.  Evans,  646. 
Quarreling.     Carr  v.  Conyers,  367. 
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"ReasonsJbly  iafe."     Tihu  y.  Br<idford  fU.  R.  S.  C6.t  MC 

• '  Recorder. "    Omen  v.  Baker,  6 1 8. 

Riparian  rights.     AUa  etc.  Co.  v.  Hancock,  217. 

Robbery.     Clemrnta  v.  State,  385. 

"Sectarian  instruction."    State  v.  Diatrict  Board,  41. 

Seisin.     Savage  r.  Savage,  795. 

Sham  pleading.     Patrick  v.  ■  JIfcManus,  253. 

Trespasser.     MeMarthaU  v.  Railway  Co.,  445. 

"Trustee."    Peterson  ▼.  Homan,  564;  Marbury  v.  iPWen,  4ff7. 

"  Vaoant  or  nnoccnpied. "    Hotchkiss  v.  /n«.  Co.,  69;  MeQxteeiig  T.  /atk  CXx,  179l 

Volnnteer.    Biode$  r.  BaUroad  Co.,  362. 

DEUVERY  BOND. 
8m  Aitaohment  and  Garmishmxht,  8-lQk 

DESERTION. 

8m  MaKKIAOE  AKD  DIVOBi01»  %, 

DEVISES. 
See  WiLiA 

DISORDERLY  CONDUCT. 
See  Cbiminal  Law,  19. 

DISORDERLY  HOUSES. 
8m  CsnuBAi.  Law,  20-24;  Sauu^  L 

DISQUALIFICATION& 

See  JcDGES. 

DIVIDENDa 

8m  ABSOOUTIOMS,  2;  COBFOBATIOira;  §,  ft 

DIVISIBILITY  OF  CONTRAOia 
See  Insu&amcb,  14-18. 

DIVORCE. 
8m  Hubbakd  AKD  WrFE,  2;  Marriaqb  An  Ditwma. 

DOCKS. 

8m  WATKSCOCBSnL 

DOUBLE  AGENCY. 
See  Agsnct,  3. 

DRAFTS. 
8m  Nbgotiabui  iNSTKomarfc 

DRIVING  PILES. 
See  NuiSANCBS,  I,  S. 
AH.  8r.  Bsr.,  Vol..  XX. —62 
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DRUGGISTS. 
See  Apothecaries. 

DRUNKENNESS. 
See  New  Trial,  1. 

DUPLICITY. 
See  Criminal  Law,  12. 

DURESS. 
8«e  MABBiAaE  and  Divorce,  1. 

EASEMENTS. 
See  Private  Wats, 

EJECTMENT. 
1.,  Ijt  there  n  No  Demise  in  a  declaration  in  ejectment  from  a  particular 

person,  no  recovery  can  be  had  based  npon  his  titie.     Hobby  v.  Bunch, 

301. 
2.  Demise  from  ▲  Sheriff  cannot  support  a  recovery,  for  that  officer  does 

not  acquire  any  title  by  his  levying  a  writ  upon  the  lands  of  another 

person.     Id. 
S.  Demise  to  ▲  Particular  Person  will  not  Support  ▲  Judgment  nr 

Ejectment  if  He  Conveyed  his  title  to  the  defendant  before  the  action 

was  brought*    Id, 

See  Pleading,  5. 

ELECTRIC  APPARATUS. 
See  Mechanic's  Lien,  1, 

EMINENT  DOMAIN. 
jCohstitutional  Law — Taking  of  Property,  What  Forbidden.  —  Any  re- 
striction or  interruption  of  the  common  or  necessary  use  of  property 
that  destroys  its  value  or  strips  it  of  its  attributes,  or  to  say  that  the 
owner  shall  not  use  his  property  as  he  pleases,  takes  it  in  violation  of 
the  oonstitation.  Janestnlle  v.  Carpenter,  123. 
See  Watercourses,  3,  13. 

EMPLOYER  AND  EMPLOYER 
See  Master  and  Servant. 

ENTICING  AWAY  HUSBAND. 
See  Husband  and  Wm,  h 

ENTIRETY  OP  CONTRACTS. 
See  Insurance,  14-lS. 

EQUITY. 

See  JuDaMsms  and  Decrees,  8,  9;  Jurisdiction,  1;  Mortoagbs,  3;  Md> 

nioipal  Corporations,  17-19. 
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•  ESTATES. 

Snsix  AND  PossKSSiON  Mean  the  Sank  Thino.  —  Seisin  in  fact  consists  of 
actual  possession  of  the  land.  Seisin  in  law  consists  of  the  right  of  im- 
mediate  possession  according  to  the  nature  of  the  interest.  Remain- 
dermea  or  reversioners  have  neither.     Havage  v.  Savage,  795. 

ESTATES  OF  DECEDENTS. 
S«e  EzKCUTORS  AND  Adhimistratobs;  Tkusts,  8;  Wnxa. 

ESTATES  FOR  LIFE. 
See  Wills. 

ESTATES  TAIL. 
See  Wills. 

ESTOPPEL. 

ENCotmAOEHEyr  of  Improvement  not  Necessary  to  Estop  whew.  — 
Where  a  person  while  under  disability  makes  a  deed,  voidable  because 
so  made,  and  the  grantee,  after  the  removal  of  the  grantor's  disability, 
with  the  latter 's  knowledge,  makes  expenditures  by  placing  improve- 
ments on  the  land,  it  is  not  necessary,  to  estop  the  grantor  from  disaf- 
firming  the  deed,  to  show  that  he  positively  encouraged  the  improve- 
ments.    Logan  v.  Oardner,  939. 

See  Agency,  4;  Carriers,  4;  Executors  and  Administrators,  8;  Husband 
AND  Wi7E,  3,  6-8;  Infants,  1;  Insurance,  3,  4,  8,  23,  30;  Judgments 
jlsd  Decrees,  11;  Neqotiablk  Instruments,  2;  OmcKRS,  6;  Pay- 
ment, 2. 

EVIDENCEL 

1.  Hearsay.  —  In  an  action  to  recover  for  personal  injuries  received  in 
attempting  to  alight  from  a  railroad  train,  statements  made  to  &  witness 
in  the  morning  by  the  injured  party,  in  response  to  inquiries  as  to  how  he 
had  rested,  are  narrations  of  past  transaction^,  hearsay,  and  inadmis- 
sible as  evidence  of  the  extent  of  suffering  of  the  injured  party.  KelUy 
T.  Detroit  etc.  R.  R.  Co.,  514. 

S.  Okb  Who  was  in  Attendance  on  aw  Injured  Person,  and  saw 
his  condition  and  his  apparent  sufferings,  may  be  asked  to  what  ex- 
tent he  suffered.  It  does  not  require  an  expert  to  give  testimony  con- 
cerning the  suffering  of  another  who  had  been  injured  by  an  accident, 
and  of  whose  apparent  sufferings  the  witness  was  an  observer  for  several 
days.    Neddies  v.  Cliicago  etc.  Ky  Co.,  106. 

8.  Question  as  to  What  was  the  Plaintitf's  Tempbb  before  he  was  in- 
jured is  proper,  because  the  answer  tends  to  show  his  mental  condi- 
tion before  he  was  injured.  It  is  also  competent  to  show  his  temper 
afterward,  because  a  comparison  of  his  temper  before  and  after  the  ac- 
cident may  tend  to  show  that  it  has  resulted  in  a  permanent  mental  de- 
fect     Id. 

A.  Negligence. — Evidence  that  there  was  No  Sign-board  at  a  Railway 
Crossing  at  which  a  traveler  was  injured  is  admissible  in  an  action  by 
him  to  recover  compensation  for  such  injury.     Id. 

ft.  Vendor  and  Vendee  —  Parol  Evidence  to  Vary  Contract  of  Sals. 
—  When  a  contract  lot  the  sale  of  land  calls  for  a  quitclaim  deed,  and 
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provides  that  the  vendee  shall  pay  all  taxes  assessed  on  the  land  after  » 
certain  date,  parol  evidence  is  inadmissible  to  show  a  contemporaneous 
oral  agreement  that  the  vendor  contracted  to  pay  all  taxes  on  the  land 
assessed  prior  to  such  date,  in  the  absence  of  claim  or  proof  of  any  mis- 
take or  fraud  in  draughting  the  contract,  or  that  it  does  not  contain  all  that 
the  parties  intended  should  be  inserted  therein.     Oilbert  v.  Stockman,  23, 

6.  Vendor  and  Vendee  —  Parol  Evidence  to  Vary  Contract  of  Sale. — 

Parol  evidence  cannot  be  admitted  to  vary  or  contradict  the  terms  of  a 
■written  contract  for  the  sale  of  land  complete  in  itself,  nor  to  add  a 
material  condition  to  the  contract  as  written.     Id. 

7.  Courts  will  Take  Judicial  Notice  of  Contents  of  Bible,  that  the 

religious  world  is  divided  into  numerous  sects,  and  of  the  general  doc- 
trines maintained  by  each  sect.     State  v.  District  Board,  41. 

8.  Medical  Expert  Consulted  after  the  commencement  of  the  action, 

for  the  sole  purpose  of  testifying  on  behalf  of  plaintiff,  should  not  be 
permitted  to  testify  to  statements  made  by  the  latter  as  to  his  symp- 
toms, pains,  feelings,  and  condition,  from  the  time  of  the  injury  to  th* 
time  of  consultation,  especially  when  plaintiff  is  a  competent  witness, 
and  has  been  sworn  and  examined  in  regard  to  the  same  matters. 
Steivart  v.  Everts,  17. 
See  Carriers,  12-15,  17;  Criminal  Law,  13-18,  20-24;  Fraudulent  Con- 
veyances, 6,  7;  Insurance,  13,  25,  26;  Libel,  6-9;  Marriage  and 
Divorce,  2,  3;  Mechanic's  Lien,  2;  Sheriff's  Deed,  2,  3;  Usury,  1; 
Vendor  and  Vendee,  1,  8,  13;  Witnesses. 

EXCESSIVE  DAMAGES* 
See  Damages,  6. 

EXECUTED  CONTRACT. 
See  Husband  and  Wife,  9, 

EXECUTIONS. 

1.  Prioritt  between.  —  An  execution  issued  in  good  faith,  to  take  prop- 

erty for  the  purposes  of  sale,  and  not  merely  to  create  a  lien,  will  not  be 
postponed  simply  because  the  goods  were  permitted  by  the  officer  to  be 
sold  under  a  subsequent  execution.     Miller  v.  Oetz,  887. 

2.  Abandonment  of  Levy  of.  —  A  constable's  levy  is  not  abandoned  merely 

because  he  gives  his  execution  to  a  sheriff,  who  makes  a  subsequent 
levy,  subject  to  that  made  by  the  constable,  on  the  same  goods,  and  then 
sells  them.     Id. 

S.  Levy  and  Sale  after  Expiration  of  Return  Day.  —  A  sheriff  cannot 
hold  an  execution  until  long  after  the  expiration  of  the  return  day, 
and  until  his  terra  of  office  has  expired,  and  then  make  a  valid  levy 
and  sale  thereunder.  Such  an  execution  is  functus  officio,  confers  no 
authority  whatever,  and  any  attempted  levy  and  sale  by  virtue  of  it  are 
nullities.     Fault  v.  Cooke,  836. 

4.  Execution  Sales  —  Proof  of  Judgment  Essential.  —  An  execution,  reg- 
ular upon  its  face,  emanating  from  a  court  of  competent  jurisdiction, 
will  protect  any  officer  who  obeys  it;  but  when  a  purchaser  claims  title 
under  an  execution  sale,  he  must  prove  the  judgment  upon  which  the 
execution  issued.     Id. 
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a.  TnXS  f^T  PlTRCHASKR  AT  EXECUTION  SaLB  PARAMOtTWT  TO  Att  COSVET- 
ANCES    AND    EnCOMBRAMCES    ScBSEQDENT    TO    JUDGMENT.  —  Thongh    a 

jndgment  creditor  is  not  a  purchaser  within  the  recording  acts,  a  pur- 
chaser under  bis  judgment  has  all  the  qualities  of  one,  by  relation,  from 
the  date  of  the  lien,  and  his  title  is  paramount  to  all  conveyances  and 
encnmbrances  subsequent  thereto.  It  is  therefore  incumbent  on  a  party 
alleging  a  resulting  trust  in  his  favor  antedating  the  entry  of  such  judg- 
ment to  show  that  the  purchaser  at  the  sheriff's  sale  had  notice,  actual 
or  constructive,  of  the  equitable  title  or  resulting  trust  at  the  time  of 
his  purchase.     Lance  v.  Oorman,  914. 

^.  Exemptions.  —  One  who  is  temporarily  residing  in  another  state,  but  who 
has  a  domicile  within  the  state  of  Arkansas,  may  claim  his  exemption  of 
personal  property  from  sale  under  process  as  provided  by  the  constitution 
of  that  state.     Birdsong  v.  Tuttle,  156. 

7.  Exemption  —  Constitutional  Law.  —  A  statute  exempting  from  execu- 
tion the  defendant's  wages,  with  limitations  as  to  time  and  amount,  is 
T»lid,  if  the  amount  of  the  exemption  does  not  exceed  the  amount  of  per- 
sonal property  exempted  by  the  constitution.     Id. 

6.  ExBMFnoNs  —  Judgment  foe  Conversion  of  Exempt  Property  is  Ex- 
empt. —  A  judgment  against  a  sheriff  for  the  wrongful  conversion  by  him 
of  property  exempt  from  sale  under  execution  is,  together  with  costs, 
also  exempt,  and  cannot  be  discharged  by  payment  of  the  amount  thereof 
to  another  sheriff,  holding  an  execution  against  the  exempt  judgment 
debtor's  property.  A  statute  providing  that  "  after  the  is^suing  of  execu- 
tion against  property,  amy  person  indebted  to  the  judgment  debtor  may 
pay  to  the  sheriff  the  amount  of  the  debt,  or  so  much  thereof  as  shall  be 
necessary  to  satisfy  the  execution,  and  the  sheriff's  receipt  shall  be  a 
sufficient  discharge  for  the  amount  so  paid,"  does  not  include,  and  should 
not  be  applied  to,  a  judgment  for  the  value  of  exempt  property.  Below 
▼.  RohbiM,  89. 

9.  Exemption  from,  Xec£S.sitt  for  Claiming.  —  Under  the  statutes  of  Col- 

orado declaring  that  certain  property  up  to  a  value  specified  shall  be  ex- 
empt from  levy  and  sale  upon  any  execution  or  writ  of  attachment,  and 
that  if  any  officer  shall  take  or  seize  any  of  the  articles  or  property  so  ex- 
empt, he  shall  be  liable  for  three  times  the  value  of  the  property  ille- 
gally taken  or  seized,  if  the  property  levied  upon  by  the  officer  is  all  the 
debtor  has,  and  is  within  the  exemption,  he  need  not  indicate,  either  di- 
rectly or  indirectly,  that  the  property  is  exempt,  nor  make  any  demand 
for  its  exemption.  If,  however,  the  defendant  has  property  of  a  certain 
kind  in  excess  of  the  exemption,  it  is  his  duty  to  interpose  his  claim  for 
exemption  prior  to  the  sale,  provided  be  is  notified  of  the  levy,  and  ifl 
in  a  position  to  interpose  such  a  claim.     Hai-rington  v.  Smith,  272. 

10.  Exemption,  Waiver  of.  —  A  debtor  absent  in  another  sta^e  when  in- 
formed of  a  levy  on  his  exempt  property,  where  the  property  is  such  that 
it  is  the  duty  of  the  officer  not  to  levy  upon  it,  does  not  waive  bis  right 
of  exemption  by  writing  a  letter  to  the  officer  levying  the  writ,  stating 
that  it  was  impossible  for  him  to  come  home,  and  requesting  postpone- 
ment of  the  cause  until  a  day  specified,  when  he  could  come  home  and 
fix  up  everything  satisfactorily,  though  he  did  not  return  at  the  day  in- 
dicated, and  the  officer  did  not  sell  the  property  until  a  subsequent  date. 
Id. 

11.  Levy  on  Exempt  Property  —  Application  of  Proceeds.  —  The  pro- 
ceeds  of  exempt  property  levied  upon  to  satisfy  a  judgment  containing 
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no  waiver  of  exemptions,  and  afterwards  levied  npon  and  sold  under  a 
judgment  containing  such  waiver,  will  be  applied  to  the  payment  of 
the  first  judgment,  under  the  rule  that  a  waiver  as  to  any  lien  will  inure 
to  the  benefit  of  all  prior  liens.     Miller  v.  Getz,  887. 
See  Attachment  and  Garnishment,  7-10;  Replsvin,  3;  Scire  Facias. 

EXECUTION  SALES. 
See  Executions. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Conflict  of  Laws.  —  An  Administrator  has  No  Rights  or  Powers  not 

Given  or  Imposed  by  the  laws  of  the  state  in  which  he  is  appointed, 
and  therefore  cannot,  in  such  state,  sustain  an  action  for  the  death  of  hia 
intestate,  where  his  right  to  do  so  is  founded  solely  on  the  statute  of 
another  state,  and  the  statutes  of  his  own  state  would  not  have  sustained 
the  recovery  had  the  facts  constituting  the  cause  of  action  occurred 
therein.     Ash  v.  Baltimore  etc.  R.  R.  Co.,  461. 

2.  Estates  of  Decedents  —  Who  is  not  Creditor  of  Estate.  —  A  person 

whose  claim  against  an  estate  has  been  disallowed  by  the  administrator^ 
and  for  the  establishment  of  which,  as  a  claim,  an  action  is  pending  and 
undetermined,  is  not  a  creditor  within  the  meaning  of  section  1590  of 
the  California  Code  of  Civil  Procedure,  providing  for  suits  in  certain 
cases  by  executors  and  administrators  to  set  aside  fraudulent  convey- 
ances on  application  of  creditors.     Ohm  v.  Superior  Court,  245. 

3.  Estates  of  Decedents  —  Creditor's  Suit  to  Set  Aside  Deed  —  Statute 

OF  Limitations.  — To  enable  a  creditor  of  an  estate  to  maintain  suit  to  set 
aside  as  fraudulent  and  void  a  deed  made  by  the  intestate,  he  must  be  a 
creditor  whose  claim  has  been  allowed  by  the  administrator,  or  is  evi- 
denced by  a  judgment;  and  the  statute  of  limitations  does  not  bar  an  ac- 
tion by  the  creditor  until  three  years  after  the  judgment  establishing  hi» 
claim.     Id. 

4.  Estates  OF  Decedents — Certiorari  to  Annul  Order  Made  without 

Authority.  —  An  order  of  a  trial  court  directing  an  alleged  creditor  of 
an  estate  to  prosecute  an  action  in  the  name  of  the  administrator  to  set 
aside  ag  void  a  conveyance  by  the  intestate  is  without  authority  of  law, 
and  may  be  reviewed  and  annulled  on  certiwari.  Id. 
6.  Estates  of  Decedents  —  Creditor's  Suit  to  Set  Aside  Conveyance  — 
Remedy  of  Creditor.  —  A  creditor  of  an  estate  .has  his  remedy  by  ac- 
tion in  his  own  name,  independently  of  the  administrator,  to  set  aside  as 
void  a  conveyance  made  by  the  intestate;  or  the  court  may  compel  the 
administrator  to  bring  the  suit  in  a  proper  case,  and  compel  obedience  to 
its  mandate  by  punishing  him  for  contempt,  upon  his  refusal  to  sue;  or 
it  may  revoke  his  letters  and  appoint  an  administrator  who  will  prose* 
cute  the  action.     Id. 

6.  Validity  of  Private  Sale  of  Land.  —  Private  sale  of  land  of  a  dece- 

dent by  his  administrator,  upon  order  of  the  probate  court,  for  the  pay- 
ment of  the  decedent's  debts,  is  not  void  when  confirmed.  Apel  v.  KeU 
sey,  183. 

7.  Estates  of  Decedents.  —  Sale  by  Executor  without  Order  of  Court 

under  a  will  containing  no  power  to  him  to  so  sell  is  void.  Huse  v.  Den, 
232. 

8.  Void  Executor's  Sale  —  Estoppel  in  Pais.  —  A  purchaser  at  a  void 

executor's  sale  can  claim    no   estoppel  in  pais  against   the  heirs  from 
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acqnijscence,  when  the  trath  concerning  material  facts  affecting  the  title 
was  not  unknown  to  him,  or  he  did  not  lack  the  meana  of  discovering  it. 
Id. 

9.  Void  ExEcrrcR's  Sale  —  Subrogation.  —  Purchaser  at  a  void  execntor'a 

sale,  with  knowledge  that  the  land  is  subject  to  a  trust,  and  of  the  want 
of  power  of  the  executor  to  sell,  is  not  entitled  to  subrogation  against 
the  heirs,  especially  when  he  has  made  his  payments  to  the  executor  and 
trustees,  who  have  used  the  money  indiscriminately  with  other  moneys, 
received  from  sales  of  personal  property  and  other  land  for  various  pur- 
poses.    Id. 

10.  Void  Executor's  Sale  —  Improvements.  — In  an  action  to  recover  lana 
from  the  purchaser  at  a  void  executor's  sale,  no  allowance  can  be  made 
for  improvements  except  as  an  offset  for  damages  claimed  for  withhold* 
ing  the  possession.  This  under  section  741,  California  Code  of  CivH 
Procedure.     Id, 

11.  Executors  and  Administrators,  Sales  by.  Presumptions  in  Fayob 
or.  —  One  who  claims  under  an  administrator's  deed  need  only  produce 
the  deed,  order  of  sale,  and  order  of  court  approving  the  sale,  to  raise 
the  presumption  that  the  requisite  antecedent  steps  for  the  sale  were 
taken;  and  where  the  administrator  may  purchase  at  hia  own  sale  by 
paying  not  less  than  three  fourths  of  the  appraised  value  of  the  prop* 
erty,  it  will  also  be  presumed,  in  the  absence  of  evidence  to  the  eon« 
trary,  in  favor  of  a  purchaser  from  him,  that  he  complied  with  the  law. 
Price  V.  Spiingjield  R.  E.  A aa'n,  595. 

12.  Executors'  and  Administrators'  Sales  —  Approval  at  Subsbqurnt 
Term. — When  an  administrator's  sale  is  not  required  to  be  approved 
at  the  term  of  court  when  made,  its  approval  at  •  subsequent  term  ia 
not  irregular.     Id. 

13.  Executors'  and  Administrators'  Sales  —  Effect  of  Recital  ih  Deed. 
—  Where  the  statute  does  not  require  an  administrator's  deed  to  recite 
the  time  and  place  of  sale,  nor  that  it  was  made  during  the  session  of  a 
certain  court,  the  order  of  court  approving  the  sale  is  better  evidence 
that  it  was  made  at  the  proper  time  and  place  than  a  recital  to  the  con- 
trary  in  the  deed.  Such  recital  may  therefore  be  disregarded  as  • 
clerical  mistake,     fd. 

14.  Executors*  and  Administrators'  Sales,  Presumption  in  Favor  of.  — 
If  an  administrator's  sale  was  made  nearly  forty-three  years  before  sail 
was  brought  in  ejectment,  and  the  claimant  under  such  sale  has  paid 
taxes  on  the  land  and  exercised  acts  of  ownership  over  it  for  twenty 
years  before  suit,  it  will  be  presumed  that  the  administrator  did  his 
duty  according  to  law,  and  such  presumption  is  not  overcome  by  on- 
necessary  recitals  in  bis  deed.     /(/. 

See  Corporations,  8. 

EXECUTORS'  SALES. 
See  Executory;  and  Administrators,  i~lZ 

EXECUTORY   CONTRACTS 
See  Vendor  and  Vendek,  6. 

EXEMPTIONS. 

See  Attachment  and  Garnishment,  4-7;  Executions,  6-11;  Homsstkadi 

Judgments  and  Decrees,  16. 
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EXPERTS. 
S«e  EriDKycE,  2,  8;  Master  and  Sbrvant,  15;  Witnesssil  3L 

EXPULSION  OP  MEMBERa 
See  Associations,  3-S. 

EXTINGUISHMENT. 
See  Watercoukses,  3-5. 

EXTRADITION. 
Arrest  ok  Oivn.  Process. — Where  a  non-resident  has  been  bronght 
within  the  jarisdiction  of  a  court  upon  a  requisition  to  answer  to  a 
criminal  charge  as  a  fugitive  from  justice,  and  has  been  tried  for  or 
discharged  as  to  the  crime  charged  against  him,  he  is  not  subject  to  ar* 
rest  on  civil  process,  until  a  reasonable  time  and  opportunity  have  been 
given  him  to  return  to  the  state  whence  he  was  taken.  Moletor  v.  8in- 
men,  71. 

FALSE  REPRESENTATIONS. 
See  Vendor  and  Vendee,  13-lS. 

FEE-SIMPLR 
See  Wills. 

FELLOW-SERVANTS. 
See  Master  and  Servant,  17-2L 

FILING. 
See  Chattel  Mortoaqes,  L 

FINDINGS. 
See  Trial,  6. 

FIRE. 
See  Negliqencb,  9L 

FIRE  INSURANCR 
See  Insurance,  1-31. 

FIREMAN. 

See  Mitnicipal  Corporations,  14. 

i .. 
FORCIBLE  ENTRY  AND  DETAINER. 

See  Criminal  Law,  2&  ^, 

FORECLOSURE.  J* 

See  Mechanic's  Lien,  4;  Mortoaoes.  4-8L 

FOREIGN    INSURANCE   COMPANIES. 

See  1N.SURANCE,  1. 
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^  FOREIGN  JUDGMENT 

See  JCDGMKNTS   AND  DECREES,  21. 

FOREMAN. 
See  Mastkk  and  Servant,  20.  21. 

FORGERY 
See  Inscrancx,  32L 

FRAUD. 
See  Chattkl   Mortoaobs,  2;  Fraudxtlknt  Contbtawces;  Hcabaico  and 

WljrX,   6;    JODICIAL  SALES;    MaRRIAOB  AMD  DiVORCB,   5;    PaTUENT,    2; 

Vkndos  ahd  Vxndks,  2-15. 

FRAUDULENT  CONVEYANCES. 

1.  Fraudulent  Conveyance  or  Homestead,  What  is  not.  —  A  conveyance 

by  a  debtor  of  his  homestead,  not  subject  to  a  judgment  lien  or  sale 
under  execation,  is  not  fraudulent  as  to  his  creditors,  though  executed 
with  a  bad  motive.     Bogan  v.  Cleveland,  158. 

2.  Deed  not  Fraudulent  at  First  may  become  so  afterwards  by  being 

concealed,  or  not  pursued,  the  grantor  remaining  in  possession,  by  which 
means  creditors  have  been  drawn  in  to  lend  their  money.  Steele  v. 
Coon,  705. 

8.  Deed  Executed  by  One  Free  of  Debt,  but  concealed  and  not  recorded, 
is  fraudulent  and  void  as  to  subsequent  creditors  of  the  grantor.     Id. 

4.  Husband  and  Wife.  —  Conveyances  between  husband  and  wife,  by  the 
aid  of  a  third  person,  will  be  closely  scrutinized,  but  are  not  necessarily 
fraudulent  as  to  creditors,  and  may  be  deemed  valid  to  the  extent  of  the 
consideration  passing,  which  will  not  include  the  value  of  a  homestead 
conveyed  aa  part  of  the  transaction,  and  the  remainder,  to  vest  in  the 
heirs  of  the  holder  of  the  general  title  thereto^  will  not  be  considered  as 
adding  to  such  consideration.     Id. 

6.  Relationship  between  Insolvent  Debtor  and  preferred  creditor  is  a 

fact  to  be  considered  by  the  jury  on  the  question  of  intent  to  defraud 
creditors.  Van  Baalte  v.  Harrington,  626. 
4.  Direct  or  Positive  Evidence  of  knowledge  or  notice  by  a  vendee  of  his 
vendor's  intended  fraud  on  creditors  is  not  required,  but  may  be  in- 
ferred by  the  jury  from  circumstances.  While  facts  which  would  put 
a  prudent  person  upon  inquiry  will  be  evidence  from  which  the  infer- 
ence may  be  drawn,  still  the  jury  must  be  left  to  draw  the  inference. 
Id. 

7.  Bona  Fide  Purchaser  for  Value.  —  When  a  sale  of  goods  is  attacked 

as  fraudulent,  against  the  creditors  of  the  vendor,  and  the  vendee  has 
paid  a  valuable  consideration  and  has  taken  immediate  possession,  the 
burden  of  proof  is  on  the  attacking  creditor  to  show  affirmatively  that 
the  vendee  was  not  a  bona  fid*  purchaser,  and  that  he  in  some  way  par- 
ticipated in  the  intended  fraud.  Proof  that  he  purchased  with  notice  of 
facts  sufficient  to  put  a  prudent  man  on  inquiry  is  not  sufficient  to  charge 
him  with  constructive  notice  of  the  fraud.  Id. 
%.  Vendee's  Notice  of  Fraudulent  I.vtent.  —  Where  the  vendee  has  paid 
a  valuable  consideration,  and  it  is  sought  to  avoid  the  sale  on  the  ground 
tiiat  he  had  notice  or  knowledge  of  a  fraudulent  intent  on  the  part  of  the 
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rendor,  the  qnestion  to  be  determined  by  the  jujy  is,  whether  he  had 
knowledge  or  notice  of  the  fraudulent  purpose  of  the  vendor,  and  not 
whether  he  had  knowledge  of  facta  which  would  put  a  prudent  person 
on  inquiry  and  lead  to  a  discovery  of  the  fraud.     Id. 

9.  Fraudulent  Conveyances,  Seti'ing  Aside.  —  Mere  inadequacy  of  price 
U  not  alone  sufficient  to  warrant  a  court  in  setting  aside  a  sale  and  a 
conveyance  made  in  pursuance  thereof.     Hammond  v.  Wallace,  239. 

See  CoBPOBATioNs,  11-15;  Executors  and  Administbators,  3,  5;  Mort- 

OAOES,  4. 

FRAUDULENT  REPRESENTATIONS. 
See  Damages,  4. 

GARNISHMENT. 
See  Attachment  and  Garnishment;  Negotiable  Instruments,  7. 

GRANTS. 
See  Watercourses,  15. 

GROWING  CROPS. 
See  Mortgages,  2. 

GROWING  GRAS& 
See  Highways,  1. 

GUARDIAN  AD  LITEM. 
See  Infants,  2. 

GUESTS. 
See  Innkeepers. 

GUILTY  KNOWLEDGE. 
See  Criminal  Law,  26. 

HEARSAY. 
See  Criminal  Law,  16,  17;  Evidence,  1. 

HIGHWAYS. 

i.  Right  to  Gra.ss  Growing  in.  —  When,  upon  a  public  highway,  the 
travel  has  been  in  a  uniform  beaten  track,  leaving  grass  to  grow  and  ripen 
undisturbed  upon  the  sides  of  such  track,  no  one  but  he  who  owns  the 
fee  has  the  right  to  harvest  it,  and  he  cannot  only  maintain  trespass 
or  trover  against  any  person  cutting  and  taking  it  away  against  his  will, 
but  he  has  the  right  to  protect  it  against  wanton  or  malicious  damage 
or  destruction,  whether  it  is  attempted  to  be  done  under  the  guise  of 
travel  upon  the  highway  or  in  some  other  way.     People  v.  Foss,  532. 

2.  One  Whose  Land  Abuts  upon  a  Public  Street  ob  Highway,  though 
he  has  no  fee  in  the  land  occupied  by  such  street  or  highway,  has  rights 
therein  not  held  in  common  with  the  general  public  for  the  purposes  of 
travel  and  use;  and  a  party  using  or  appropriating  any  part  of  the  high* 
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way  fo»  other  or  different  purposes  than  those  contemplated,  whereby 
It  is  obstracted  and  impaired  as  a  means  of  ingress  and  egress,  is  liable 
to  Bunh  owner  for  any  consequent  damages  arising  from  such  appropria* 
tion  and  use  depreciating  the  value  of  the  property.  Longmont  v.  Par- 
ter,Zn. 
3.  Actios  mat  bb  Sustained  by  One  whose  Lands  Abut  on  a  Public 
HiQHWAT,  against  a  municipal  corporation  which  excavates  and  maintains 
a  ditch  in  such  highway  in  front  of  his  premises,  though  he  has  no  inter* 
est  in  the  fee  of  the  land  in  which  the  highway  is  located.  Id. 
See  Telephone  Cokpanies. 

HOLIDAYS. 

1.  Legal  Holidays,  Validity  of  Juj)icial  Acts  on.  — The  approval  of  the 

bond  of  an  assignee  for  the  benefit  of  creditors,  by  a  court  commissioner, 
on  a  legal  holiday,  assuming  it  to  be  the  exercise  of  a  judicial  act,  Ib 
nevertheless  valid  within  the  meaning  of  a  statute  which  prohibits  any 
court  from  being  open  or  transacting  any  business  on  legal  holidays. 
Spalding  v.  Bernhard,  75. 

2.  Lrqal  Holidays  are  Non-judicial  Days  only  when  Made  So  by  Stat- 

ute, and  then  only  so  far  as  they  are  expressly  made  so.  In  all  other 
eases,  the  doing  of  judicial  acts  on  such  davs  is  valid.     Id, 

HOMESTEAD. 
Homestead  in  Public  Lands  —  Exemption  or  Land  and  Irrigating 
Ditches  thereon.  —  A  homestead  in  public  lands,  claimed  and  per- 
fected under  the  United  States  statute,  is  exempt  from  liability  for 
debts  contracted  prior  to  the  issuing  of  the  patent  therefor;  and  neces- 
■ary  ditches,  and  the  water  in  them  flowing  over  such  land,  and  used 
for  irrigation  purposes  as  part  of  the  land  itself,  and  not  severable  there- 
from, are  also  exempt.     Fault  v.  Cooke,  836. 

8eie  Fraudulent  Conveyances,  1;  Public  Landb. 

HOTEL  CLERK. 
See  Negligence,  I. 

HOTELS 
See  Innkeepers. 

HOUSES  OF  ILI^FAME. 
See  Criminal  Law,  20-21. 

HUSBAND  AND  WIFE. 

1.  Wife's  Right  of  Act-ion  fob  Loss  of  Husband's  Society  and  Sup- 

port. —  A  wife  cannot,  either  at  common  law  or  ander  the  statutes  of 
Wisconsin,  maintain  an  action  against  one  who  entices  away  her  hus- 
band.    Duffiet  T.  Duffies,  79. 

2.  Separate  Suit  for  Alimony  and  support  may  be  maintained  by  the  wife 

in  equity,  independent  of  a  suit  for  divorce.     Sarle  v.  Earle,  667. 

3.  Parties.  —  Married  Woman  Suing  Alone  fob  Injury  to  her  Land  is 

entitled  to  recover,  notwithstanding  her  failure  to  prove  title  or  posses- 
sioii  ia  herself  when  the  husband's  testimony  is  sach  as  to  estop  him,  if 
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the  real  owner,  from  recovering  for  the  same  cause  of  action.  Lord  ▼. 
Meadville  Water  Co.,  9,Qi. 

4.  Married  Woman  mat  Employ  her  Husband  as  Arent,  and  Agree  to 
Compensate  Him,  when. — A  married  woman  who  is  possessed  of  a 
separate  estate,  and  is  engaged  in  conducting  a  separate  business,  may 
employ  her  husband  as  her  agent  to  carry  on  such  business,  and  has  the 
right  to  compensate  him  for  his  services.  Third  Nat.  Bank  v.  Guenther, 
780. 

K.  Wipe  mat,  nr  Assignment,  Pkovidk  for  Compensation  She  Agreed  to 
Pay  her  Husband.  —  Compensation  which  a  married  woman  has  agreed 
to  pay  to  her  husband  for  services  rendered  by  him  in  carrying  on  her 
separate  business  is  a  moral  obligation  which  she  can  voluntarily  pay  or 
provide  for  in  an  assignment  for  the  benefit  of  her  creditors,  without 
furnishing  any  legal  or  just  ground  for  complaint  on  the  part  of  her  other 
creditors,  provided  the  transaction  is  free  from  actual  fraud.     Id. 

6.  Married  Woman  of  Pull  Age  Who  Becomes  Discovert  may  be  Es- 

TOPFBD  by  her  acts,  the  same  as  other  persons  sm  juris.  Logan  v.  Gard- 
ner, 939. 

7.  Married  Woman  Bound  to  Observance  of  Good  Faith  in  her  Deal- 

ings. —  A  married  woman,  in  her  dealings  with  the  world,  is  held  to  the 
observance  of  that  good  faith  to  which  others  are  bound;  the  protection 
which  her  coverture  affords  her  is  for  the  prevention  of  fraud,  and  she 
ought  not  to  be  thereby  enabled  to  defraud  others  with  impunity.  Buck- 
nor's  Estate,  891. 

8.  Note  of  Married  Daughter  Chargeable  against  her  Share  of  her 

Mother's  Estate  when. — Where  a  married  woman,  while  inca[  aci- 
tated  by  her  coverture  from  contracting  a  loan  of  money,  borrows  money 
from  her  mother,  giving  her  promissory  note  therefor,  and  the  mother 
afterwards  dies  intestate,  and  the  daughter  repudiates  her  note,  the 
orphans'  court  in  distributing  the  estate  should  charge  the  amount  of 
the  note  against  the  share  of  the  daughter.  The  daughter,  though  not 
technically  a  bailee  of  the  money  for  the  estate,  is  bound  in  equity  and 
good  conscience  to  return  it,  and  the  orphans'  court,  which  is  practically 
a  court  of  equity,  may  regard  the  money  as  the  money  of  the  estate  in 
her  hands,  and  make  the  distribution  upon  that  basis.  Id. 
0.  Agreement  to  Support  Family,  Right  of  Married  Woman  to  Per- 
form. —  An  agreement  by  a  married  woman,  with  her  husband,  to  sup. 
port  the  family,  although  not  enforceable  against  her  so  long  as  it 
remains  executory,  may  be  rightfully  performed  by  her;  and  if  she  was 
perfectly  solvent  when  she  entered  into  it,  without  any  fraudulent  in- 
tent, and  she  has  performed  it,  she  cannot  undo  what  has  been  done  by 
recalling  what  she  has  paid,  or  require  the  husband  to  reimburse  her  for 
the  outlay.     Third  Nat.  Bank  v.  Ouenther,  780. 

10.  Married  Woman  can  only  Pass  her  Title  to  Land  in  Statutory 
Mode. — A  married  woman  can  only  pass  her  title  to  real  estate  in  the 
statutory  mode;  and  therefore  a  party  claiming  under  a  deed  from  her 
and  her  husband,  which  is  alleged  to  be  lost,  must  show  that  it  was 
executed  and  acknowledged  as  required  by  the  statute.  Logan  v.  Gard- 
ner, 939. 

11.  Disabilities  of  Coverture  and  Infancy  are  Separatb  and  Independ- 
ent, and  the  mere  fact  that  they  both  occur  in  connection  with  the  same 
act  does  not  give  either  of  them  any  greater  force  than  it  would  have  had 
separately.     If,   therefore,   an  infant  /erne  covert  has  executed  a  deed 
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properly,  the  only  objection  the  party  relying  on  it  has  to  meet  ib  that  of 
infancy.     Id. 
See  Crimikal  Law,  4;  F&audclknt  Comvktances,  4;  Insubamcb,  32. 

IMMUNITY  FROM  PROCESS. 
See  Extradition;  Process,  4,  5. 

IMPROVEMENTS. 
8m  EsTorFKL;  EIxscctobs  and  Administrators,  10;  MoRTOAOiSt  6^  7. 

INDICrrMENT. 
See  Crihinal  Law,  11,  12,  24. 

INDORSEMENT. 
See  Neqotiablb  Instruments,  3. 

INFANTS. 

1.  Dkid  or  Invant  is  Voidable  only;  the  title  passes  by  it,  and  remains  in 

the  grantee  nhtil  some  clear  act  of  disafBrmance  is  done  by  the  grantor 
after  coming  of  age,  and  he  may  affirm  it  by  mnch  less  formal  acts  than 
wonld  be  sufficient  to  avoid  it,  and  clearly  by  any  act  which  amounts  to 
an  estoppel     Logan  y.  Gardner,  939. 

2.  JcEisDiCTiON.  —  Service  of  process  upon  a  minor  will  not  compel  his  ap- 

pearance, after  arriving  at  age,  nor  will  the  appointment  of  a  guar* 
dian  ad  litem  confer  jurisdiction  as  to  such  minor  when  the  guardian 
expressly  declines  to  act      Welch  v.  Agar,  380. 

See  Husband  and  Wm,  11;  Neoliqencs,  14,  IS. 

INJUNCTIONS. 

1.  Injonctiow   hot  Granted  to  Restrain  Violation  of  Contracf  to 

Which  Detendant  is  neither  Party  nor  Privt.  —Where  the  owner  of 
m  block  leases  a  portion  thereof  to  a  lessee,  with  an  agreement  not  to  let 
any  other  portion  of  the  block  for  the  same  purpose,  such  lessee  will 
not  be  entitled  to  an  injunction  to  restrain  subsequent  lessees  of  other 
portions  of  the  block  from  the  enjoyment  of  their  lease,  they  being 
neither  parties  nor  privies  to  the  former  contract.  Napa  V.  Wine  Co.  v. 
Boeton  B.  Co.,  562. 

2.  Injtnction  not  Granted  where  Plaintiff  Shows  No  Appreciable  In- 

jury TO  Himself.  —  In  a  suit  by  an  adjoining  lot-owner  to  enjoin  the 
erection  of  a  bay-window  projecting  into  the  street,  an  injunction  will 
not  be  granted,  where  it  is  not  shown  that  the  plaintiff  wonld  suffer  Kay 
appreciable  injury  from  the  structure  sought  to  be  enjoined.  Livingston 
V.  Wdf,  936. 
See  Ndisancss,  1-4;  Party-walls,  2;  Private  Ways,  3;  Bklioiods  So- 
ciETiss;  Trade-marks. 

IMPEACHMENT. 
See  Witnesses. 

INNKEEPERS. 
1.  Liability  tor  Baooaok.  —  An  innkeeper  is  not  an  insurer  of  the  safety 
of  baggage  «^^vered  to  him  to  be  held  as  a  pledge  for  money  loaned,  or 
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for  accommodation,  by  a  guest  after  he  has  severed  his  personal  con- 
nection with  the  hotel  by  surrendering  his  room  and  paying  his  bill. 
Wear  v.  Oleason,  186. 

2.  LiABiiiiTT  FOR  Acts  of  his  Porter.  — If  the  porter  of  a  hotel  receives,  at 
a  railway  depot,  checks  for  the  baggage  of  a  traveler  who  intends  to 
and  does  become  the  guest  of  the  hotel,  its  proprietor  cannot  escape  lia- 
bility on  showing  that  the  duties  of  the  porter  were  restricted  to  ad- 
vertising the  hotel  and  suggesting  it  to  strangers,  unless  he  can  also  show 
that  the  guest  was  aware  of  such  restriction.     Coskery  v.  Nagle,  333. 

8.  Innkeeper  becomes  Responsible  fok  his  Guest's  Bagqaqe  from  the 
Moment  the  Traveler  Conveys  It  to  the  Hands  of  a  Porter  of 
the  hotel,  though  the  latter,  in  the  presence  of  the  guest,  confides  the 
check  for  the  baggage  to  a  transportation  company  to  be  taken  to  the 
hotel,  and  it  never  reaches  there,  if  the  guest  did  not  know  that  the  per- 
son to  whom  the  porter  delivered  the  check  was  not  a  representative  of 
the  hotel.     Td. 

4.  Innkeeper  Emplotino  a  Transportation  Company  to  Furnish  an 

Omnibus  and  Wagon  to  receive  guests  of  the  hotel  at  a  railway  depot, 
and  to  transport  them  and  their  baggage  to  the  hotel,  is  liable  if  the 
baggage  of  a  guest  delivered  to  such  company  is  by  it  lost  before  reach- 
ing the  hotel.     Id. 

5.  Liability  to  Guest,  when  Commences.  —  When  a  traveler  arrives  at 

a  depot  and  is  met  by  one  who  is  the  porter  of  an  inn,  who  indicates 
to  the  traveler  a  certain  conveyance  in  which  he  can  go  to  such 
inn,  and  the  traveler  delivers  to  him  his  baggage,  or  the  check  therefor, 
the  traveler  becomes  thereby  a  guest  of  such  inn  so  far  ais  to  render  the 
proprietor  thereof  liable  for  the  safe-keeping  or  redelivery  of  the  bag- 
gage; the  liability  of  the  proprietor  commences  from  the  time  of  the 
delivery  of  the  baggage  or  check  to  the  porter.  Any  private  arrange- 
ment between  the  landlord  and  the  carrier  for  the  transportation  of  per- 
sons and  baggage  to  his  house  does  not  affect  the  traveler,  who  has  the 
right  to  assume,  without  any  knowledge  to  the  contrary,  that  such  car- 
rier is  in  fact  authorized  by  the  proprietor  of  the  house  to  safely  and 
securely  transport  himself  and  his  baggage;  and  when  a  loss  occurs  by 
the  negligence  of  such  carrier,  the  proprietor  of  the  house  is  liable  to 
the  traveler.    Id, 

INQUISITION  OF  LUNACY. 
See  Conspiracy. 

INSANITY. 
See  Marriage  and  Divorce,  4,  5. 

INSOLVENT  CORPORATION. 
See  Corporations,  11-15. 

INSTRUCTIONS. 
8m  Cbimihal  Law,  1,  27,  28;  Damages,  I,  2;  Railroad  Companibs,  3; 

Trial,  7,  8. 

INSURANCE. 
L  Validity  of  Policy  Issued  in  Violation  of  Law.  —  A  fire  insurance 
policy  issued  by  an  insurance   company  organized  under  the   laws  of 
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one  state,  npon  property  in  another  state,  without  a  compliance  with 
the  laws  of  the  latter  state,  providing  that  foreign  insurance  com< 
panies  which  issue  policies  on  property  in  that  state  without  complying 
with  its  laws  are  liable  to  a  penalty,  hut  imposing  no  duty  or  prohibi* 
tion  on  the  person  so  insured,  is  valid  and  binding  on  the  company. 
Pennypacker  v.  Capital  Ins.  Co.,  395. 

CoNSTRPcrriOH  oy  Contract  —  Power  of  Aqknts.  —  Contracts  of  in- 
surance must  have  effect  like  all  other  written  contracts.  The  inten- 
tion of  the  parties  must  govern,  and  when  the  language  is  plain  and 
anambiguous,  such  intention  must  be  gathered  from  such  language. 
The  court  simply  ascertains  the  language  the  parties  themelves  have 
agreed  to  and  have  written  in  their  contract,  and  enforces  it  according 
to  its  legal  effect,  and  when  an  insurance  agent's  authority  ia  limited, 
and  the  party  with  whom  he  contracts  has  notice  of  such  limitation,  un- 
der no  circumstances  can  the  principal  be  bound  beyond  the  agent's 
authority.      Weidert  v.  State  Ins.  Co.,  809. 

Power  of  Agent  —  Estoppel  against  Insured. -"-Where  a  policy  of 
insurance  itself  contains  an  express  limitation  npon  the  power  of  the 
agent,  be  has  no  right  to  contract,  as  against  the  company,  with  the 
party  to  whom  the  policy  has  been  issued,  so  as  to  change  its  terms,  or 
to  dispense  with  the  performance  of  any  part  of  the  consideration, 
either  by  parol  or  in  writing,  and  the  insured  is  estopped  by  accepting 
the  policy  from  setting  np  powers  in  the  agent  at  the  time  in  opposi* 
tion  to  the  conditions  and  limitations  in  the  policy.     Id. 

Power  of  Agents.  —  Insurance  agents  at  a  distance  from  their  prin- 
cipals are  either  general  or  special  agents  possessing  either  plenary  or 
limited  powers,  depending  upon  the  terms  of  the  grant  of  power  ex- 
ercised with  the  assent  of  the  principals,  and  the  extent  of  their  authority 
is  to  be  determined  by  the  same  rules  that  control  in  respect  to  other 
agencies.  If  the  assured  has  knowledge  of  the  limited  powers  of  such 
agent,  he  is  estopped  from  claiming  that  such  limitation  does  not  exist, 
or  in  hostility  to  it.    Id, 

Power  of  Special  Agent,  Insured  must  Take  Notick  of.  —  An  in- 
surance company  may  limit  the  power  of  its  agent,  and  when  such 
notice  as  a  prudent  man  is  bound  to  regard  is  brought  home  to  the  as- 
sured, limiting  the  power  of  such  agent,  he  relies  upon  any  act  in  excess 
of  such  limited  power  at  his  periL  In  the  case  of  a  special  agent, 
the  assured  must,  at  his  peril,  know  whether  the  act  relied  upon  is 
within  the  scope  of  his  real  or  of  his  apparent  authority.    Id. 

Power  of  Aqknt  to  Bind  Company  as  to  Constrcction  of  Pol- 
icy. —  Where  a  foreign  insurance  company,  through  its  local  agent, 
insures  a  dwelling-house  and  the  personal  property  therein,  under  a 
policy  providing  that  the  house  shall  "be  occupied  by  the  assured  or 
tenant,"  and  that  it  shall  become  void  if  the  house  becomes  "  vacant  or 
nnoccupied,"  the  company  is  bound  by  a  statement  made  by  the  agent 
to  the  assured,  at  the  time  that  the  tenant  ceased  to  occupy  the  insured 
premises,  that  the  insurance  would  hold  good  for  thirty  days  thereafter, 
and  that  the  house  would  be  considered  as  occupied  while  the  personal 
property  remained  therein,  and  this,  notwithstanding  the  policy  provides 
that  the  agent  has  no  authority  to  change  any  of  its  conditions  or  re- 
strictions by  parol.     HotrJikiM  v.  Phoenix  Ins.  Co.,  69. 

Agent,  who  Deemed  Acting  for. — Agent  for  the  purpose  of  solicit- 
ing insurance,  sending  application  to  the  insorer,  obtaining  policies,  and 
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delivering  them  to  the  assured,  and  collecting  premiums,  is,  in  filling 
out  and  forwarding  applications,  the  agent  of  the  insurer,  and  if  any  error 
is  committed  or  misstatement  made  by  him,  the  assured  should  not  suffer 
therefor.     State  Ins.  Co.  v.  Tai/lor,  2S1. 

8.  Insurance  Company  Estopped  to  Deny  that  Insured  Owned  Property 

WHEN.  —  Where  a  person,  after  candidly  stating  to  a  representative  of 
an  insurance  company  what  his  title  to  property  is,  is  advised  by  such 
representative  to  insure  the  property,  in  which  he  has  an  interest,  in  hi» 
own  name  as  owner,  and  acts  upon  this  advice,  the  company  will  be  es- 
topped from  defending  au  action  on  the  policy  on  the  ground  that  his  in- 
terest in  the  property  does  not  amount  to  ownership.  Bur  son  v.  Fire 
Ass'n,  919. 

9.  Insurance  on  a  Farm-house  Described  as  the  Residence  of  the  As- 

sured is  not  avoided  by  the  fact  that  the  assured  also  kept  an  inn  or 
public  house,  if  the  character  of  the  house  was  not  changed  after  the  in- 
surance was  effected,  and  was  then  known  to  the  agent  of  the  insurer. 
State  Im.  Co.  v.  Taylor,  281. 

10.  Increase  in  Risk  Resulting  from  Adjacent  Premises,  over  which 
the  assured  has  no  control,  will  not  avoid  a  policy  of  insurance,  though 
it  declares  that  if  the  "hazard  ia  increased  without  the  consent  of  th» 
company  in  writing,  the  policy  shall  be  void."  This  condition  applies  only 
to  the  insured  premises,  or  to  property  under  the  control  of  the  assured. 
Id. 

11.  Sole  and  Unconditional  Owner  of  Insured  Property,  Who  is.  —  A 
person  in  whom  the  entire  legal  title  to  property  is  vested  at  the  time  aa 
insurance  thereon  is  effected  is  the  sole  and  unconditional  owner  thereof 
within  the  meaning  of  the  policy,  notwithstanding  the  insured  had  made 
a  lease  or  bill  of  sale  of  the  property,  reserving  title  until  full  payment 
of  the  consideration;  and  the  insurer  has  no  standing  to  assert  that  the 
transaction  was  a  legal  fraud.  The  insured  may  recover  from  the  com- 
pany the  full  amount  named  in  the  policy  upon  the  destruction  of  the 
property  by  fire,  although  the  lessee  had  partly  paid  for  them,  as  such  pay- 
ment did  not  transfer  to  him  the  title  pro  tanto.    Burson  v.  Fire  Aaa'n,  919. 

12.  Occupancy.  —  Where  a  policy  of  insurance  on  a  dwelling-house  contains 
a  provision  that  the  policy  shall  become  suspended  if  the  property 
becomes  vacant  or  unoccupied,  "occupied,"  within  the  meaning  of  thfr 
policy,  means  that  the  dwelling-house  must  be  used  by  human  beings- 
as  their  place  of  abode.  The  fact  that  after  such  house  became  vacant 
the  insured  or  his  hired  men  or  some  member  of  his  family  visited  the 
house  every  day  to  see  that  things  were  all  right  is  not  an  occupancy 
within  the  meaning  of  such  policy.      Weideri  v.  State  Ins.  Co.,  809. 

13.  Evidence  of  Residence.  —  Where  the  assured  owns  two  houses, 
only  one  of  which  is  insured,  and  there  is  sufficient  furniture  in  either 
for  the  purposes  of  a  residence,  evidence  as  to  whether  or  not  the  in- 
sured building  contained  less  furniture  at  the  time  of  the  loss  than  was 
in  the  uninsured  house  is  too  remote  to  be  admissible  to  establish  the  fact 
of  residence  or  occupancy.     Id. 

14.  When  Contract  is  Entire. — The  general  rule  applies  to  insurance 
policies,  that  where  the  amount  of  insurance  is  apportioned  to  distinct 
items,  but  the  premium  paid  is  gross,  the  contract  is  entire.  McQueeny- 
V.  Phce nix  Ills.  Co.,  179. 

15.  Whem  Contract  is  Entire.  —  Where  an  insurance  policy  provides 
that  "if,  during  this   insurance,  the  premises   shall  become  vacant  or 
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tinoccflpied,  then,  bo  long  as  the  same  shall  remain  vacant  and  unoc- 
eapied,  this  policy  shall  cease  and  be  of  no  force,"  and  the  property 
insiired  for  separate  sums,  in  consideration  of  the  payment  of  a  gross 
premium,  consists  of  two  houses,  thirty  feet  apart,  in  the  same  inclos- 
nre,  one  of  which  was  occupied  as  a  residence,  the  other  vacant,  at  the 
time  of  loss,  the  premises  insured  consist  of  both  houses  within  the 
meaning  of  the  policy,  and  the  policy  is  not  suspended  so  long  as  either 
of  them  is  occupied.  Id. 
10.  Contract  of  Insurance,  when  Indivisible.  —  Though  insurance  is  dia« 
tributed  to  the  different  items  of  insured  property,  the  contract  is  in- 
divisible if  its  breach  as  to  one  item  of  the  property  affects,  or  may 
reasonably  be  supposed  to  affect,  the  other  items  by  increasing  the  risk 
thereon.     Loomia  v.  Roclcford  In».  Co.,  96. 

17.  Contract  of  Insurance,  when  Divisible.  —  If  three  houses,  and  their 
contents,  situate  on  different  farms,  are  insured,  each  for  a  separate 
amount,  by  a  policy  stating  the  premium  as  a  gross  sum,  the  contract 
is  divisible,  so  that  if  there  is  a  breach  of  condition  as  to  one  of  the 
houses,  by  its  conveyance  without  the  assent  of  the  insurer,  the  policy 
is  not  thereby  avoided  as  to  the  other  houses.  A  recovery  should  be 
had  in  all  those  cases  where  the  contract  is  divisible  and  the  different 
properties  are  insured  for  separate  sums,  and  the  risk  upon  some  of  the 
property  is  not  affected  by  the  cause  which  rendered  the  policy  void  in 
part.     Id. 

18.  Entirety  of  Contract  —  Forfeiture  as  to  Part.  —  A  fire  insur- 
ance policy  for  which  a  gross  premium  is  paid,  and  which  covers 
real  estate  and  various  classes  of  personal  property,  the  latter  not  spe* 
cifically  named,  is  not  entire,  and  although  a  mortgage  is  given  on  the 
real  estate  in  violation  of  a  condition  in  the  policy,  this  will  not  bar  a 
recovery  for  the  loss  of  the  personal  property;  nor  will  mortgages  on  the 
latter,  executed  subsequent  to  the  issuance  of  the  policy,  prevent  a  re- 
covery  for  the  loss,  if  they  were  paid  and  canceled  prior  to  the  destruc- 
tion of  the  property.     Statt  Ins.  Co.  v.  Schreck,  696. 

19.  Evidence,  Objections  to. — In  an  action  upon  an  insurance  policy 
to  recover  for  the  loss  of  personal  property,  where  payment  is  re- 
sisted on  the  ground  that  the  property  was  mortgaged  subsequently  to 
the  issuance  of  the  policy  and  in  violation  of  the  conditions  thereof,  and 
the  insurer  himself  proves  that  such  mortgages  were  paid  and  canceled 
prior  to  the  loss,  and  the  jury  so  find,  he  cannot  afterwards  object  that 
the  evidence  was  insufficient  to  support  the  finding,  nor  that  it  was  in- 
competent or  immaterial  under  the  issue  joined.     Id. 

20.  Proof  of  Notice  of  Loss.  —  Under  a  policy  of  fire  insurance  not 
requiring  notice  of  loss  to  be  written  or  given  to  any  particular  per- 
son, uncontradicted  evidence  that  two  of  the  company's  agents  were  at 
the  fire,  that  they  received  and  agreed  to  give  notice  of  the  loss  to  the 
company,  and  that  soon  thereafter  the  company's  adjuster  came  and 
adjusted  the  loss,  is  sufficient  proof  of  notice  of  loss,  and  of  the  agency 
of  the  parties  mentioned  as  agents  and  adjuster.     Id. 

SI.  Description  of  Propertt  —  Variance.  —  Where  the  insured  prop- 
erty is  situated  on  the  northwest  quarter  of  a  certain  section  of  land, 
instead  of  the  northeast  quarter  thereof,  as  described  in  the  policy,  the 
variance  is  not  material,  and  the  insured  is  not  compelled,  in  case  of  loss, 
to  seek  a  reformation  of  the  policy  in  equity,  before  he  can  recover  in  a 
court  of  law.  Id. 
▲m.  St.  Esf.,  Vol.  XX.— 6S 
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22.  Proof  o»  Losa. — Where  a  policy  of  insurance  makes  certain  proofs  to 
be  furnished  by  the  assured  in  case  of  loss  conditions  to  be  complied 
with  by  him  before  he  has  any  claim  against  the  company,  he  must  com- 
ply with  such  conditions  substantially,  if  not  strictly,  before  he  can  re- 
cover. Failure  to  make  such  proof  may,  however,  be  waived  by  the 
company.      Wddert  v.  State  Ins.  Co.,  809. 

S3.  To  Constitute  Waiver  which  will  prevent  the  insurer  from  relying  on 
the  terms  of  the  policy,  there  must  be  some  act  which  amounts  to  an  es- 
toppel. The  company  must  either  itself,  or  by  some  act  of  its  agent 
having  real  or  apparent  authority,  do  or  say  something  that  induces  the 
assured  to  do  or  forbear  to  do  something  whereby  he  is  prejudiced.     Id. 

24.  Conditions  —  Proof  of  Loss.  —  When  failure  to  comply  with  conditions 
in  a  policy  relating  to  proof  of  loss  is  due  wholly  to  the  fault  of  the  insured, 
the  policy  is  dead,  and  cannot  be  revived  by  anything  short  of  a  new  con- 
sideration and  an  express  waiver  on  the  part  of  the  insurers.  If  no  proofs 
of  loss  are  served  in  time,  and  the  insurer  has  done  nothing  to  induce 
the  omission,  the  insured  loses  all  rights  under  the  policy,  and  the 
insurer  is  not  bound  to  specify  his  defenses,  nor  does  he  waive  those 
not  specified.     Id. 

S6.  Evidence  of  Notice  and  Proof  of  Loss.  —  In  an  action  to  recover  on  a 
fire  insurance  policy,  the  insured  may  show  notice  and  proof  of  loss  by 
evidence  that  he  procured  the  policy  through  certain  persons  not  agents 
of  the  insurer,  that  he  mailed  notice  and  proof  of  loss  to  them,  and  that 
they  received  and  mailed  them  to  the  insurer.  Pennypacker  v.  Capital 
Ins.  Co.,  395. 

26.  Presumption  op  Receipt  of  Notice  and  Proof  of  Loss.  —  Evidence 
of  due  mailing  of  notice  and  proof  of  loss  properly  addressed  to  the  in- 
surer raises  a  presumption  that  they  were  duly  received  by  him,  but 
Buch  presumption  may  be  overcome  by  evidence.     Id. 

"SfJ.  Notice  of  Loss. — A  condition  in  a  policy  of  fire  insurance  that  notice  of 
loss  must  be  given  forthwith  is  synonymous  with  a  condition  that  such 
notice  must  be  given  within  a  reasonable  time.     Id. 

S8.  Notice  and  Proof  of  Loss.  —Finding  by  Jury  thafnotice  and  proof 
of  loss  were  furnished  the  insurer  within  the  time  provided  by  the  pol- 
icy will  not  be  disturbed  ^when  the  evidence  on  that  point  is  con- 
flicting. Id. 
"29.  Insured  mat  Assume  New  Policy  to  be  Like  Old  One  when. — If  an 
agent  of  an  insurance  company  in  arranging  with  an  owner  of  goods  for 
a  renewal  of  a  policy  thereon  informs  such  owner  that  he  will  make  him 
another  policy  like  the  first  one,  but  that  the  company  will  only  give 
him  a  receipt,  and  not  make  a  new  policy  for  him,  the  insured  has  a 
right  to  suppose  that  a  policy  afterwards  delivered  to  him  under  this  ar- 
rangement is  essentially  similar  to  the  original  policy;  and  he  will  not  be 
bound  by  a  warranty  clause  in  it  that  he  did  not  know  of,  and  which 
was  not  in  the  first  policy.     Burson  v.  Fire  Ass'n,  919. 

90.  Appijcation  —  Pleading.  —  The  fact  that  a  complaint  on  a  policy  of 
insurance,  in  setting  forth  the  policy,  annexes  a  copy  of  the  application 
indorsed  thereon,  does  not  amount  to  an  assertion  that  the  application 
is  correct,  nor  estop  plaintiflF  from  showing  that  it  was  written  by  defend- 
ant's agent,  is  not  correct,  and  was  not  made,  submitted  to,  nor  signed 
by  plaintiflF.     State  In».  Co.  v.  Taylor,  281. 

91.  Damages.  —  When  an  insured  building  is  destroyed,  the  damages  recov* 
erable  on  the  policy  are  not  limited  to  the  amount  for  which  the  build- 


Index.  995 

ing  could  have  been  »old.  The  true  measure  of  damages  is  indemnity 
to  the  assured,  not  exceeding  the  sum  insured.  In  determining  the 
amount  of  such  indemnity,  the  cost  of  replacement  is  not  the  only  cri- 
terion. The  jury  must  take  into  consideration  the  age  and  condition  of 
the  building,  and  if  by  reason  of  age  or  use  it  is  less  valuable  than  a  new 
bnilding  erected  upon  the  same  plan,  of  similar  materials  and  of  the  same 
dimensions,  the  insurer  should  be  allowed  for  the  difference  arising  from 
deterioration.     Id. 

82.  Marbjced  Woman  cannot  Recover  on  Policy  of  Insurancb  on  heb 
hrsband's  ll7e,  forfeited  by  non-payment  of  premium,  when.  —  a 
married  woman  cannot  claim  the  benefit  of  a  policy  of  insurance  on  the 
life  of  her  husband,  issued  for  her  benefit,  but  without  her  knowledge, 
without  at  the  same  time  assuming  all  the  responsibility  of  a  failnre  to 
perform  its  essential  conditions.  And  if  her  husband,  after  taking  out 
such  a  policy,  which  it  is  stipulated  shall  become  void  in  case  of  failure 
to  pay  any  premium  when  the  same  shall  become  due,  upon  receiving 
notice  that  a  premium  will  become  due  at  a  certain  time,  and  before 
making  payment  thereof  forges  her  name  to  a  surrender  of  the  policy, 
which  the  company  in  good  faith  accepts,  paying  the  surrender  value  by 
a  check  made  payable  to  the  joint  order  of  the  husband  and  wife,  and 
no  payments  of  premium  are  thereafter  made,  she  cannot  recover  on  the 
policy  after  her  husband's  death,  although  the  surrender  is  void  and  she 
knew  nothing  either  of  the  issuance  or  surrender  of  the  policy  until 
after  his  death.     Schneider  v.  United  Stales  L.  Ina.  Co.,  727. 

83.  There  is  No  Distinction  between  Mutual  Insurance  Companies  and 
mutual  benefit  societies,  except  where  a  statute  has  created  a  difference. 
Block  v.  Valley  Mut.  Ina.  Ass'n,  166. 

84.  Rights  of  Insured,  or  of  persons  claiming  insurance  in  either  a 
mutual  insurance  company  or  a  mutual  benefit  society,  arise  out  of  and 
depend  upon  the  contract  between  the  parties,  and  most  be  ascertained 
and  fixed  by  that  contract,  regardless  of  the  character  of  the  company; 
and  the  fact  that  the  object  of  the  latter  in  entering  into  the  contract 
may  be  benevolent  can  import  no  new  meaning  to  the  unambiguous  terms 
of  the  contract.     Id. 

86.  Mutual  Benefit  Socibtt.  —  Right  of  Member  of  mutual  benefit 
society  to  change  the  beneficiary  named  in  his  certificate  arises,  not 
from  the  character  of  the  association,  but  from  the  contract  between  the 
parties.     Id. 

86.  Mutual  Benefit  Society  —  Change  of  Beneficiary — Assignment 
of  Interest  in  Benefit  Fund,  —  Where  the  contract  of  insurance 
between  a  mutual  benefit  society  and  its  member,  as  shown  by  his 
certificate  of  membership  and  the  charter  and  by-laws  of  the  associa- 
tion, reserves  no  right  in  him  to  substitute  another  beneficiary  for  the 
one  originally  named  in  his  certificate,  but  provides  that  the  policy  may 
be  assigned,  the  right  of  the  designated  beneficiary  becomes  vested,  and 
he  may  assign  his  interest  in  the  policy,  while  the  member  cannot  sub- 
stitute another  beneficiary  so  as  to  divest  the  rights  of  the  one  first  named. 
Id. 

87.  Changs  of  Beneficiary.  —  Where  the  laws  of  a  mutual  benefit 
society  provide  that  a  member  may,  after  naming  a  beneficiary,  sur- 
render his  certificate  and  procure  a  new  one  naming  another  person 
as  beneficiary,  such  member  does  not,  by  naming  a  beneficiary  and 
transferring  the  possession  of  the  certificate  to  him,  thereby  convey 
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to  him  any  vested  right  or  interest  in  the  benefit  during  the  mem- 
ber's life;  but  the  latter  may,  although  he  regains  possession  of  th© 
certificate  by  false  and  fraudulent  representations,  surrender  it  to  the  so- 
ciety, and  procure  a  new  one  naming  another  beneficiary,  to  the  absolute 
exclusion  of  the  beneficiary  first  named.     Brown  v.  Grand  Lodge,  420. 

88.  Policy  oy  Life  Insurance,  Change  of  Beneficiary  Named  in.—  Where 
the  constitution  and  by-laws  of  a  beneficial  organization  provide  that  a 
member  in  good  standing  may,  upon  compliance  with  the  rules  and  regu- 
lations of  the  organization,  at  any  time  change  the  beneficiary  named  in 
the  certificate  issued  by  it  to  him,  if  such  member  surrenders  to  his  lodge 
his  benefit  certificate,  with  a  written  request  that  a  new  certificate  be 
issued  with  a  different  beneficiary  named  therein,  the  change  of  bene- 
ficiary is  thereby  consummated,  although  the  member  dies  before  the  old 
certificate  is  actually  canceled  and  a  new  one  issued  by  the  supreme 
lodge,  such  lodge  having  no  discretion  to  refuse  to  issue  a  new  certificate 
!a  accordance  with  the  direction  of  such  member,  upon  receipt  of  the 
old  one.  And  the  subsequent  issue  of  a  new  certificate  will  be  regarded 
M  relating  back  to  the  time  of  the  legal  surrender  of  the  old  one.  An 
acceptance  of  the  new  certificate  will  also  be  presumed  as  of  the  same 
time,  no  acceptance  thereof  being  required  by  the  rules  and  by-laws  of 
the  organization.     Luhra  v.  Luhra,  754. 

89.  Accident  Insurance  Policy,  Construction  of  Phrase  "Died  from 
Disease"  in.  —  An  accident  insurance  policy  provided  that  it  should  not 
extend  "to  any  death  or  disability  which  may  have  been  caused  wholly 
or  in  part  by  bodily  infirmities  or  disease nor  to  any  case  ex- 
cept where  the  injury  is  the  proximate  or  sole  cause  of  the  disability  or 

I  death."    In  an  action  on  the  policy  it  appeared  that  the  insured  died 

1  from  a  malignant  pustule.     And  plaintifiTs  witness  testified  that  this 
'  pustule  is  caused  by  contact  with  putrid  or  diseased  animal  matter; 

that  it  is  an  acute,  infectious  malady,  sometimes  epidemic,  differing  from 
diphtheria,  small -pox,  or  scarlet  fever,  in  the  single  fact  that  it  has  one 
particular  germ  from  which  it  originates,  namely,  a  particular  form  of 
bacteria  transmissible  to  mankind;  that  it  is  "a  pathological  condition 
of  the  body."  It  was  held  that  the  insured  died  from  disease  within  the 
meaning  of  the  policy,  and  that  the  plaintiff  could  not,  therefore,  recover. 
Bacon  v.  United  States  M.  Ace.  Ass'n,  748. 
40.  Accident  Insurance  —  Loss  of  Feet,  What  is.  — One  being  shot  in  the 
back,  whereby  his  spine  was  penetrated,  total  paralysis  of  the  lower 
part  of  bis  body  produced,  and  the  use  of  both  feet  destroyed,  is  en- 
titled to  recover  under  a  policy  of  insurance  agreeing  to  pay  him  a 
specified  sum  if,  from  a  violent  and  accidental  injury,  externally  visible, 
he  suffers  the  loss  of  two  entire  hands  or  two  entire  feet,  or  one  entire 
hand  or  foot.  It  is  not  necessary,  to  sustain  a  recovery,  that  he  should 
?  prove  that  he  suffered  the  severance  from  his  body  of  his  legs  or  feet. 

2  It  ia  snf&cient  that  he  has  lost  their  use  as  members  of  his  body,  so 
j  that  they  will  perform  no  function  whatever.    Sheanon  v.  Padfie  Mui, 

L,  (tu.  Co.,  151. 

INTERPRETEK. 
See  Masteb  and  Servant,  16. 

INTEREST. 
See  Mechanic's  Lien,  4;  Negotiable  Instruments,  1;  Usubt. 
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•*  IRRIGATION. 

Homestead;  Wateroourses,  6,  7* 

ISLANDS. 
See  Watercourses,  14,  15. 

JEWELRY. 

See  Carriers,  18,  19. 

JOINT  JUDGMENT. 
See  JuDOHBNxa  and  Decrees,  9. 

JOINT  LIABILITY. 

1.  Jonrr  Tort-feasors,  Actions  against.  — If  two  or  more  persons  Jointly 

commit  an  actionable  tort,  the  injared  party  may  join  them  in  one  ac- 
tion, or  he  may  hare  a  separate  action  against  each,  though  be  can  have 
bat  one  satisfaction.  Nothing  short  of  the  satisfaction  of  a  judgment 
against  one,  or  bis  release,  will  operate  to  prevent  a  recovery  by  the 
same  plaintiff  against  another  joint  trespasser  in  an  action  founded  on 
the  same  tort.     State  v.  Boyce,  453. 

2.  Joint  Wrong- doers,  Separate  Actions  against.  —  Statute  Authoriz- 

ing AcnoN  to  be  Brought  roR  the  use  of  a  wife,  husband,  parent, 
and  child  of  a  person  whose  death  has  been  caused  by  negligence, 
and  declaring  that  no  more  than  one  action  shall  lie  for  and  in  respect 
of  the  same  subject-matter  of  complaint,  does  not  prevent  the  mainte- 
nance of  several  distinct  actions  against  several  different  persons,  whose 
joint  negligence  caused  the  death  for  which  recovery  is  sought.  Id, 
See  Negotiable  Instruments,  2;  Trespass. 

JOINT-STOCK  COMPANY. 
See  Associations,  2. 

JOINT  TORT-FEASORS. 
See  Joint  Liability. 

JUDGES. 

1.  DiSQUALiTiBD  JuDOB  —  PRESUMPTION  IN  Favob.  —  It  will  be  presumed 

that  a  judge  complied  with  the  statute  requiring  him  not  to  sit  in  the 
determination  of  any  cause  or  proceeding  in  which  he  is  interested. 
This  presumption  prevails,  although  it  is  shown  that  he  was  present  at 
the  opening  of  court  each  day.     Price  v.  Springfield  B.  B.  Ass'n,  595. 

2.  DisQUAuricATiON  or  Judge  —  Relationship.  —  A  justice  of  the  peace. 

whoee  wife  is  a  cousin  of  the  wife  of  a  party  to  the  action,  is  not  dis- 
qualified to  sit  therein  on  the  ground  of  relationship.  The  justice  and 
the  party  in  such  case  are  not  related  by  affinity.  Blalock  v.  Waldrup, 
360. 

JUDGMENTS  AND  DECREES. 
L  Right  ow  Appeal  is  limited  in  general  to  final  judgments,  and  does  not  ex> 
tend  to  interlocutory  orders,  and  a  judgment  in  equity  is  understood  or- 
dinarily to  be  interlocutory  when  inquiry  as  to  a  matter  of  law  or  fact  ii 


998  Index. 

directed  preparatory  to  a  final  adjudication  of  the  rights  of  the  parties, 
Davie  V.  Davie,  170. 

2.  Right  of  Appeal.  — Where  a  decree  decides  the  rights  to  the  property 
in  contest,  and  directs  it  to  be  delivered  up,  or  to  be  sold,  and  the  com- 
plainant is  entitled  to  have  it  carried  into  immediate  execution,  the  de- 
cree is  final  to  that  extent,  and  therefore  appealable,  although  a  further 
decree  may  be  necessary  to  adjust  the  account  between  the  parties,     fd. 

8.  Appeal  from  a  Judgment  is  Allowed,  where  it  finally  determines  a  dis- 
tinct and  severable  branch  of  the  case,  although  the  suit  is  not  ended. 
Id. 

4.  Right  of  Appeal.  —  A  decree  which  is  in  form  a  final  order  adjudicat- 

ing the  parties'  proportionate  interests  in  the  land  in  controversy,  re- 
taining the  cause  with  reference  to  a  master,  who  is  directed  to  report 
at  a  subsequent  term,  and  the  court  has  yet  to  determine,  l-apon  the 
coming  in  of  the  report,  what  amounts  shall  be  charged  as  liens  upon  the 
several  interests,  and  whether  there  shall  be  a  sale  to  satisfy  the  same, 
must  be  regarded  as  an  interlocutory  order  from  which  an  appeal  wili 
not  lie.     Id. 

5.  When  Void.  —  If  the  defendant  neither  appears  nor  is  served  with  pro- 

cess, the  judgment  against  him  is  void.    Hobby  v.  Bunch,  301. 

6.  Judgment  Reciting  Service  of  Process,  but  not  stating  the  mode  of  ser- 

vice, when  there  is  a  return  upon  such  process,  must  be  considered  a» 
referring  to  such  return,  and  if  the  service  there  shown  is  insufficient^ 
the  judgment  is  void.  Hence,  though  a  judgment  declares  that  a  de- 
fendant has  been  served  with  a  copy  of  a  rule,  and  the  sheriff's  returi* 
shows  service  of  the  rule  upon  the  defendant  by  leaving  a  copy  thereof 
at  her  residence,  no  other  service  will  be  presumed  than  that  stated  ia 
the  return;  and  that  being  insufficient,  the  judgment  will  be  held  void. 
Id. 

7.  Want  of  Jurisdiction.  —  An  Action  on  a  Judgment  may  be  defeated  by- 

showing,  under  proper  averments,  by  way  of  cross-complaint,  and  in  op- 
position to  the  recitals  of  the  record,  that  process  was  not  served  on  the 
defendant,  and  that  he  did  not  appear  in  the  action.  Wilson  v.  Hato^ 
tluorne,  290. 

8.  Relief  from,  in  Equity.  —  To  entitle  a  party  to  relief  in  equity  from  a^ 

judgment  entered  against  him  without  jurisdiction  over  his  person,  he 
should  allege  that  he  had  a  good  defense  to  the  action  on  the  merits. 
This  allegation  is  regarded  as  a  guaranty  of  his  good  faith,  but  it  is  not 
traversable,  because  defendant,  as  a  result  of  a  judgment  so  obtained, 
is  not  compelled  to  assume  the  burden  of  proof  by  aflSrmatively  establish- 
ing, by  a  preponderance  of  evidence,  the  non-existence  of  the  facts  ne- 
cessary to  support  plaintifif  's  recovery.     Id. 

9.  Joint  Judgment,  Relief  frcm  —  Pleading. —  Where  two  defendants  are 

sued  upon  a  joint  judgment  against  them,  and  jointly  plead,  by  way  of 
cross-complaint,  that  one  of  them  was  not  served  with  process,  and  did 
not  appear  in  the  action,  such  pleading  is  sufficient  as  to  the  defendant 
alleged  not  to  have  been  served,  whether  it  shows  a  sufficient  defense  for 
the  other  or  not.     Id. 

10.  Relief  against  Judgment  Rendered-upon  Unauthorized  Appearancr 
of  Attorney,  how  to  be  Sought.  — In  the  absence  of  special  circum- 
stances necessitating  a  resort  to  a  court  of  equity,  relief  from  a  judgment 
rendered  against  a  party,  upon  the  unauthorized  appearance  of  an  attorney 
in  his  name,  is  to  be  sought  in  a  direct  application  to  the  court  by  motioa 
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in  the  action  in  which  the  unauthorized  appearance  was  entered.  Where, 
therefore,  it  appear*  without  dispute  from  the  moving  papers  that  tho 
moving  party  was  neither  served  with  process  in  the  action,  nor  aa> 
thorized  the  attorney  who  entered  an  appearance  in  his  name  to  appear 
for  him,  nor  had  any  notice  of  the  action  until  after  the  rendition  of  the 
judgment,  it  is  error  to  deny  the  motion  and  remit  the  moving  party  to 
his  remedy  by  action.      ViUis  v.  PlaUaburgh  etc.  R.  R.  Co.,  111. 

11.  Judgment  Rendered  upon  Unauthorized  Affearanck  of  Attorney 
Vacated  Absolutely  when. — A  judgment  rendered  upon  an  unau- 
thorized  appearance  of  an  attorney  will  be  absolutely  vacated  and  set 
aside,  where  the  attorney  is  insolvent  at  the  time  the  application  for  re- 
lief is  made,  although  he  may  not  have  been  insolvent  when  the  judg- 
ment was  rendered,  provided  the  application  is  made  before  the  rights  of 
the  party  procuring  the  judgment  have  changed  to  his  prejudice.  And 
where  the  judgment  against  which  relief  is  sought  was  rendered  against 
the  moving  party  and  other  co-defendants,  and  the  latter  appealed  there- 
from and  had  it  reversed,  this  judgment  of  reversal,  though  not  an  es- 
toppel of  record,  because  he  was  not  a  party  to  the  appeal,  neverthelesa 
furnishes  a  strong  reason  for  vacating  the  judgment  absolutely,  and  for 
granting  him  final  relief  upon  the  motion.     Id. 

12.  DocTBiNB  of  Denton  v.  Notes  not  Applicable  where  Defendant  xk 
Judgment  was  Non-resident  and  Without  Jurisdiction.  — The  rule 
that,  in  the  case  of  a  strictly  domestic  judgment,  a  party  not  served,  but 
for  whom  an  unauthorized  appearance  was  entered  by  an  attorney,  can* 
not,  on  those  grounds,  assail  the  judgment  for  want  of  jurisdiction,  i» 
inapplicable  in  a  case  where  the  defendant  in  the  judgment  was  a  non- 
resident of  the  state  during  the  pendency  of  the  proceedings  and  was  not 
within  the  jurisdiction.     Id. 

18.  Laches,  Defendant  in  Judgment  upon  Unauthorized  Appearanox  of 
Attorney,  not  Guilty  of,  when.  —  The  judgment  against  which  re- 
lief was  sought  was  entered  in  1880.  The  plaintifiF  soon  after  learned 
that  the  defendant,  the  moving  party,  had  not  been  served,  and  that  the 
attorney's  appearance  was  unauthorized,  and  in  1881  he  brought  an  ac- 
tion in  Massachusetts,  where  the  defendant  resided,  on  the  judgment,  to 
which  the  defendant  answered  that  the  court  which  rendered  the  judgment 
never  had  jurisdiction.  About  two  years  after,  a  nonsuit  was  granted 
in  the  Massachusetts  action,  on  the  plaintiff's  application.  In  1887,  the 
judgment  was  reversed  as  to  other  co-defendants,  who  had  appealed,  and 
thereafter  the  plaintiff  assigned  to  a  party  that  had  full  notice  of  de- 
fendant's equities.  The  motion  to  vacate  was  made  in  1888,  and  it  did 
not  appear  that  the  delay  in  making  it  had  changed  the  situation  of  either 
the  plaintiff  or  his  assignee.  A  denial  of  the  motion,  on  the  ground  of 
laches,  was  held  to  be  erroneous,  and  that  the  plea  of  laches  ought  not 
to  be  listened  to  to  uphold  a  judgment  which  on  the  appeal  of  the  co- 
defendants,  standing  in  the  same  position,  had  been  held  to  have  no  legal 
foundation.  Id. 
14.  Judgment  is  Conclusive  on  All  Defenses  which  could  have  been 
presented  by  the  exercise  of  due  diligence.  Therefore  a  judgment  can* 
not  be  collaterally  avoided  by  showing  that  it  was  baaed  on  a  note  which 
might  have  been  resisted  by  proving  that  it  was  given  in  consideration 
of  an  illegal  sale  of  fertilizers.  Hobby  v.  Bunch,  301. 
16.  Res  Judicata  — Waiver  of  Exemption.  —  Where  certain  property 
is  adjudged  exempt  from   execution,  and   released,    »nd   other    prop* 


1000      •  Index. 

erty,  also  exempt,  is  subsequently  seized  in  another  suit  between  tlie 
same  parties  for  the  payment  of  the  same  debt,  a  waiver  of  exemp- 
tion may  be  set  up  to  subject  the  latter  property  to  the  payment  of  the 
debt,  although  such  waiver  might  have  been  and  was  not  set  up  nor  lit- 
igated in  the  first  suit.     i>loan  v.  Piice,  354. 

16.  Probatb  Court,  Judgment  of,  cannot  be  Collaterally  Attacked.  — 
The  probate  court  of  Arkansas  is  a  court  of  superior  jurisdiction;  all 
presumptions  are  in  favor  of  its  action;  and  all  irregularities  in  the  ex- 
ercise of  its  jurisdiction,  rightfully  acquired,  are  cured  by  final  judgment, 
and  that  is  not  open  to  collateral  attack.     Apel  v.  Kelsey,  183. 

17.  JoDOMBNT  OF  Probate  Court,  PRESCMFriON  IN  Favor  OF.  —  The  Order* 
and  judgments  of  the  probate  courts  of  Missouri  are  entitled  to  the 
same  favorable  presumptions  as  to  jurisdiction  as  are  those  of  the  circuit 
courts,  or  other  courts  of  general  jurisdiction.  The  judgments  and 
orders  of  the  former  are  not  open  to  collateral  attack.  Price  v.  Spring- 
Jield  R.  E.  Asa'n,  695. 

18.  Justices'  Judgments  —  Jurisdiction  —  Service  of  Process.  — Where  a 
justice's  docket  shows  that  the  summons  was  served  by  a  private  per- 
son, but  does  not  state  that  any  inquiry  was  made  by  the  justice  as  to 
the  competency  of  the  person  designated  to  serve  it,  nor  does  any  in- 
dorsement authorizing  such  service  appear  thereon,  the  justice  acquired 
no  jurisdiction,  and  his  judgment  is  null  and  void,  nor  can  he  be  subse- 
quently permitted  to  supply  these  omissions  by  his  oral  testimony,  and 
to  make  the  necessary  indorsement  upon  the  docket,  so  as  to  validate  the 
judgment.     King  v.  Bates,  518. 

19.  Justices'  Judgments  —  Evidence  of  Jurisdiction.  —  Justices*  courts 
are  courts  of  limited  jurisdiction,  and  when  a  case  has  been  tried  therein 
and  the  record  thereof  entered  upon  the  docket,  the  justice's  control 
over  it  has  ended,  except  to  issue  execution;  and  he  cannot  thereafter 
show  necessary  jurisdictional  facts  by  his  oral  testimony,  even  under 
order  of  a  superior  court.    Id. 

20.  Presumption  of  Payment  from  Lapse  of  Time.  —  A  judgment 
npon  which  execution  has  not  issued,  and  which  there  has  been  no  at- 
tempt made  to  enforce  for  twenty  years,  is  presumed  to  have  been  paid, 
and  such  presumption  can  be  rebutted  only  by  some  positive  act  of  un- 
equivocal recognition,  like  part  payment,  or  a  written  admission,  or  at 
least  a  clear  and  well-defined  promise  or  admission,  intelligently  made, 
within  the  period  of  twenty  years.     Beekman  v.  Hamlin,  827. 

21.  Judgment  of  Sister  State,  Action  on.  —  In  an  action  on  a  foreign 
judgment,  an  answer  which  does  not  allege  want  of  jurisdiction  of  the 
person  or  subject-matter  of  the  controversy,  but  alleges  simply  that  the 
judgment  was  rendered  without  jurisdiction,  because  rendered  upon  a 
complaint  which,  upon  its  face,  disclosed  no  cause  of  action,  is  insuffi- 
cient,  and  subject  to  demurrer.      Williams  v.  Renwick,  158. 

See  Criminal  Law,  3;  Executions,  8;   Joint  Liability;  Liens;   Mort> 
gages,  1;  Scire  Facias,  2. 

JUDICIAL  NOTICE. 
See  Evidence,  7. 

JUDICIAL  PROCEEDINGS. 
See  Holidays. 
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'*  JUDICIAL  SALES. 

t.  RssALt  ov  Propebtt  will  not  be  ordered  upon  an  offer  of  increase  of  price 
alone,  when  the  property  has  not  been  sold  at  a  sacrifice.  Special  cir« 
cnmstances,  appealing  to  equitable  considerations,  must  always  exist, 
where  the  sale  is  not  void,  to  justify  an  order  for  a  resale.  Page  v. 
Kress,  504. 

2.  Resale,  whek  Ordered. — A  resale  of  property  will  be  ordered  only 
when  an  interested  party  is  not  barred  by  laches,  and  there  has  been 
fraud  and  misconduct  in  the  purchaser,  or  others  connected  with  the 
aale,  surprise  or  misapprehension,  not  attributable  to  the  party's  fault, 
created  by  the  conduct  of  the  purchaser,  or  of  some  person  interested 
in  the  sale,  or  of  the  officer  conducting  it.     Id. 

Z,  Resale,  when  Ordered.  —  Where  property  is  sold  under  judicial  decree 
to  the  highest  bidder,  and  the  sale  is  fairly  conducted,  without  fraud, 
after  proper  notice,  it  will  require  a  strong  case  and  a  peculiar  exigency 
to  warrant  a  court  in  setting  it  aside  and  ordering  a  resale.     Id, 
See  Executions;  Executors  a^id  Administrators,  6-12. 

JURISDICTION. 

1.  Courts  of  Common-law  and  Equity  Juris^diction  are  not  necessarily 

limited  to  the  provisions  of  the  state  statute  in  matters  of  jurisdiction, 
and  may  render  such  decrees  in  equity  cases  as  the  nature  of  the  csise 
requires.     Earle  v.  Earle,  667. 

2.  Jurisdiction,   Conflict  of.  —  Where  goods  have  been  lawfully  seized 

under  attachment  in  a  court  of  law,  a  chancery  court,  having  no  super- 
visory or  appellate  jurisdiction,  has  no  power  to  order  the  goods  deliv. 
ered  into  the  custody  of  a  receiver  appointed  by  it.  Ford  v.  Judsoma 
M.  Co.,  192. 
Z.  Jurisdiction,  Conflict  of. — The  custody  and  control  of  goods  lawfully 
seized  under  attachment,  by  order  of  a  court  in  the  exercise  of  its  juris- 
diction, cannot  be  interfered  with,  except  by  a  court  of  supervisory  or 
appellate  jurisdiction.     Id. 

4.  Proof  of  Service  of  Process  to  give  jurisdiction  cannot  rest  in  paroL 

King  v.  Bates,  518. 
fiee  Counties;  Infants,  2:  Judgments  and  Decrees,  12,  16-19,  21;  Mort> 

a  AGES,  5. 

JUSTICE  OF  THE  PEACR 
I.  Affeal  from  Justice's  Judgment  Waives  All  Erross  and  defects  ia 
the  original  summons  and  the  service  thereof.      Wilting  v.  HL  Louis  etc 
R'y  Co.,  636. 

5.  Complaint  in  Justice's  Court  which  not  only  advises  defendant  of  the 

natnre  of  plaintiff 's  claim,  but  is  of  such  nature  that  a  judgment  upon 
it  will  bar  another  action  for  the  same  demand,  is  sufficient.     Id. 
See  Judges,  2;  Judgments  and  Decrees,  18,  19. 

JURY  AND  JURORS. 
See  New  Trial,  1;  Trial,  3. 

KLEPTOMANIA. 
See  Marrlvge  and  Divorce,  i. 
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LACHES. 
See  Jddomxnts  and  Decrees,  13;  Jctdiciai,  Sales,  2;  Payment,  2;  Ven- 
dor AND  Vendee,  9. 

LANDLORD  AND  TENANT. 

1.  Water-fixtures,  Tenant  of  Upper  Floor  Responsible  to  Tenant  Be- 

low FOR  Proper  Use  and  Care  of.  —  The  lessee  of  an  upper  floor  of 
a  building  is  responsible  for  the  proper  use  and  proper  care  of  the  water 
and  water-fixtures  thereon,  and  is  liable  for  damages  sustained  by  the 
tenant  of  a  lower  floor  by  reason  of  his  failure  to  exercise  proper  care  ia 
the  use  of  such  fixtures.     Rosenfield  v.  Arrol,  584. 

2.  Repair  of  Premises.  —  A  landlord  is  not  bound  to  keep  the  leased  prem- 

ises in  repair,  nor  is  he  responsible  to  the  tenant  for  injuries  resulting 
to  the  latter  from  the  non-repair  of  the  leased  premises.     He  is  liable 
only  for  acts  of  misfeasance,  and  not  of  non-feasance.       Ward  v.  Fayin, 
650. 
8.  Repair  of  Premises  —  Imputation  of  Negligence  to  Landlord.  —  la 
the  absence  of  express  covenant,  the  landlord  is  not  bound  to  keep  the 
leased  premises  in  repair,  nor  can  the  negligence  of  a  third  party  in 
this  respect  be  imputed  to  him,  whether  the  lessee  is  tenant  of  the  whole 
or  only  a  portion  of  the  leased  premises.     Id. 
4.  Landlord's   Liability   for  Negligence  of  Third  Person.  —  Where 
the  landlord  is  not  bound  to  keep  the  leased  premises  in  repair,  any  in- 
jury to  them,  and  through  them  to  the  tenant,  caused  by  the  negligent 
act  of  third  persons,  cannot  create  or  cast  on  the  landlord  a  liability 
which,  prior  to  such  act,  did  not  exist.     Id. 
6.  Cancellation  of  Lease  to  Prevent  Waste. — A  court  of  equity  will 
interfere  on  behalf  of  a  landlord  and  prevent  the  decay  and  eventual 
iruin  and  destruction  of  his  orchard,  by  canceling  a  lease  and  arresting 
the  progress  of  waste  resulting  from  the  failure  and  omission  of  the  ten- 
ant to  perform  his  obligations  under  the  lease.     A  nderson  v.  Hammony 
832. 
6.  Possession  of  Property  as  Notice  of  Title.  —  Possession  of  property  by 
a  tenant  is  notice  of  title  in  every  form;  but  when  the  person  having  pos- 
session has  placed  on  record  a  particular  title  consistent  with  that  posses- 
sion, the  registry  of  it  will  restrict  the  generality  of  notice  from  possession, 
and  narrow  it  to  specific  notice  of  that  particular  title.    Where,  there- 
fore, land  paid  for  by  a  wife's  money  is  conveyed  by  mistake  to   lier 
husband,  and  after  the  entry  of  judgments  against  him  the  husband 
and  wife  convey  to  a  third  person,  who  then  conveys  to  the  wife,  and 
the  sheriff  sells  the  land  as  the  property  of  the  husband,  the  wife  giv- 
ing notice  to  the  bidders  that  the  land  was  her  sole  and  separate  property, 
and  that  the  sale  would  not  pass  title,  such  notice,  being  silent  as  to  the 
fact  that  her  title  antedated  the  judgments,  and  that  notice  and  the  pos- 
session by  her  tenants  being  consistent  with  and  referable  to  the  recorded 
deed   to  her,  is  not  suflBcient  notice  to  put  the  purchaser  on  inquiry 
as  to  the  prior  equitable  title;  nor  is  the  possession  sufficient  for  that 
purpose.     Lance  v.  Qorman,  914. 

See  Injunctions,  1. 
* 

LAPSE  OF  TIME. 
See  Judgments  and  Decrees,  20. 
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-^  LARCENY. 

8«e  Cbih iNAL  Law,  5,  26,  27. 

LEASE. 
See  Landlord  and  Tkkant. 

LEGAL  HOLIDAYS. 
See  HouuATS. 

LETTER-CARRIERS. 
See  Neoliobkce,  1. 

LEVY. 
See  ExxcuTioNS. 

LIBEL. 

A  Book  Containiko  a  List  or  Delinqdknt  Debtors  is  Libelous,  and 
not  privileged,  if  it  is  published  by  an  associatioQ  for  distribution  among 
its  members  or  subscribers,  and  its  manifest  purpose  is  to  coerce  pay* 
meut  of  claims,  the  name  of  each  delinquent  being  dropped  from  the  list 
and  the  fact  of  his  having  made  payment  announced  as  soon  as  it  oo* 
curred.     Muetzs  v.  Tuteur,  115. 

Sendixo  a  Letter  through  the  Mails  in  an  Envelope  on  Which 
WERE  Printed  the  name  of  an  association  and  the  statement  that  it 
was  an  organization  for  the  collection  of  bad  debts  is  the  publication  of 
a  libel,  because  those  words  imply  that  the  person  addressed  is  a  bad 
character,  and  ought  not  to  be  credited,  and  that  the  correspondence  in* 
closed  is  for  the  purpose  of  collecting  from  him  a  bad  debt.     Id. 

Who  Gciltt  of.  —  One  who  furnished  the  name  of  his  debtor  to  be 
published  in  a  list  of  bad  debtors  intended  for  circulation  among  the 
members  of  the  association,  where  the  obvious  object  of  the  publication 
of  such  list  was  to  coerce  payment  of  debts,  is  guilty  of  libel,  where  it 
appears  that  the  list  had  been  furnished  a  member  of  the  association 
who  refused  to  credit  plaintiff,  and  assigned  as  his  reason  therefor  the 
appearance  of  plaintiff's  name  in  such  list,  though  it  was  not  proved 
that  such  member  had  ever  trusted  plaintiff  or  would  have  trusted  him 
but  for  the  list.     Id. 

PuBUCATiON  Libelous  per  Se  when.  —  To  publish  in  a  newspaper  an 
article  stating  that  plaintiff  was  threatened  with  a  breach  of  promise 
suit,  that  he  and  his  friends  were  moving  to  effect  a  reconciliation,  but 
that  the  young  lady  insisted  on  his  marrying  her,  is  libelous  per  se,  be- 
cause the  tendency  of  the  publication  was  to  disgrace  him  and  bring  him 
into  ridicule  and  contempt.  And  in  an  action  of  libel  for  such  publica- 
tion the  plaintiff  may  recover  without  alleging  or  proving  special  dam* 
ages.     Morey  ▼.  Morning  J.  Ass'n,  730. 

Dktensb  in  Libel,  What  is  not.  —  Where  a  newspaper  proprietor  pub- 
lishes a  libel  without  any  inquiry  and  without  any  knowledge  on  the 
subject,  it  is  no  defense  for  him  to  show  that  the  article  was  telegraphed 
to  him  by  a  correspondent  who  had  heard  the  matter  stated  in  the  arti* 
cle;  his  correspondent  is  not  his  agent  in  the  sense  that  the  correspond* 
•nt's  information  was  his  information.     Id, 
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8.  EviDBNCE  IN  Action  for  Libel  to  Peovb  General  Damage,  What 
Admissible.  —  In  an  action  for  libel  for  publishing  an  article  in  a  news* 
paper,  to  the  effect  that  plaintiff  was  threatened  with  a  breach  of  promise 
Buit,  evidence  of  the  nature  of  the  plaintiff's  business,  and  that  he  was  a 
married  man,  is  competent  to  show  the  circumstances  surrounding  him, 
and  as  bearing  upon  the  hurtful  tendency  of  the  libel,  and  the  general 
damage  to  which  he  was  exposed.     Id. 

7t  Evidence.  —  In  an  action  for  libel  upon  plaintiff  by  causing  his 
name  to  be  published  in  a  book  purporting  to  contain  a  list  of  bad 
debtors,  be  may  show  that  he  was  denied  credit  by  a  subscriber  to  the 
book,  who,  on  being  asked  why  he  would  not  credit  plaintiff,  showed  this 
book,  and  gave  as  his  reason  for  denying  plaintiff  credit  that  his  name 
was  therein.     Muetze  v.  Ttcteur,  115. 

8.  Evidence  in  Mitigation.  —  In  an  action  of  libel,  in  representing 
plaintiff  unworthy  of  credit,  the  defendant  cannot  be  permitted  to  prove 
how  many  persons  plaintiff  owed.  The  evidence  which  can  be  received 
in  mitigation  must  relate,  not  to  specific  acts,  but  to  general  character 
an4  reputation.     Id. 

0.  Evidence  of  Fact  of  Which  Defendant  had  No  Knowledge  not  Avail- 
able in  Mitigation  of  Damages  when.  —  In  an  action  for  libel,  the 
defendant  is  not  entitled  to  the  benefit  of  evidence  of  a  fact  of  which  he 
had  no  knowledge  at  the  time  of  the  publication  of  the  libel,  in  mitiga- 
tion of  damages.    Morey  v.  Morning  J.  Aas^n,  730. 

LIBERTY  OF  THE  PRESS. 

See  CONTEMFT,   1,  2. 

LIENS. 

Obdeb  of  Payment.  —  Where  plaintiff  has  a  prior  mortgage  lien  on 
two  parcels  of  land,  while  defendant  has  a  second  judgment  lien  on  one 
of  the  parcels  only,  the  land  which  is  subject  to  the  mortgage  lien  alone 
should  be  first  sold,  and  the  proceeds  applied  on  the  mortgage,  and  the 
land  which  is  subject  to  both  liens  should  then  be  sold,  and  the  proceeds 
applied  to  pay  anything  remaining  due  on  the  mortgage,  and  the  remain- 
der should  be  applied  to  the  payment  of  the  judgment  lien,  and  if  any- 
thing then  remains,  it  should  be  deposited  in  court  for  whoever  may  be 
entitled  thereto.     Hall  v.  Stevenson,  803. 

See  COEPOBATIONS,  11;  Mortgages,  1;  Sheriff's  Deed,  3;  Replevin,  1. 

LIFE  INSURANCE. 
See  Insurance,  32. 

LIMITATIONS  OF  ACTIONS. 

See  Appeal  and  Error,  2;  Executors  and  Administrators,  3;   Mobt- 

GAGES,  3;  Nuisances,  5,  6;  Watercourses,  3-5,  8-10. 

LIS  PENDENS. 
See  Abatement,  1,  2. 

LOSS  OF  HUSBAND'S  SOCIETY. 
See  Husband  and  Wife,  1. 
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-*  LOT-OWNERS. 

See  Municipal  Cobporationi. 

LUGGAGE. 
See  Carbiebs,  18,  19. 

MAIL. 
See  Ltbex,  2. 

MANDAMUS. 
See  Counties;  Schools,  1,  2. 

MARRIAGE  AND  DIVORCE. 

Mabriaos  under  Ddbess.  —  A  maa  arrested  od  probable  eaase,  and 
without  malice,  for  seduction,  who  marries  the  woman  to  procure 
his  discharKe,  cannot  have  the  marriage  avoided  on  the  ground  of  duress, 
upon  discovering  that  he  could  not  have  been  convicted  of  the  seduc- 
tion.     Marvin  v.  Marmn,  191. 

PBESUMFflON  OF    MaRBIAGE    FROM  COHABITATION   AND  RePCTE  WILL  NOT 

BE  Indulged  when  the  question  is,  which  of  two  legal  marriages  is  valid, 
and  the  second  is  proven  by  direct  evidence,  and  the  first  is  soaght  to 
be  established  only  l>y  evidence  of  cohabitation  and  repute.  The  law, 
in  opposition  to  a  marriage  actually  proved,  will  not  indulge  the  pre- 
sumption that  one  of  the  contracting  parties  was  already  married;  but 
the  jury  may  consider  such  cohabitation  and  repute,  in  connection  with 
other  evidence  tending  to  establish  the  first  marriage.  Jenkina  v.  Jenkins, 
316. 

ClBCUHSTANTIAL  AS  WELL  AS  DiBECT  EVIDENCE  MAT  BE  CONSIDERED  BT 
A  JuBT  IN  SUPPOBT  OF  AN  ALLEGED  marriage,  although  one  of  the  par* 
ties  to  such  marriage  is  shown,  by  direct  and  undisputed  evidence,  to 
have  contracted  a  subsequent  marriage  while  the  first,  if  valid,  re- 
mained  undissolved.     Id. 

Kleptomania  is  not  Ground  fob  Annulment  of  Marriage,  whore  the 
party  afflicted  by  it  is  otherwise  sane,  and  his  or  her  mind  is  not  so 
a£fected  by  this  peculiar  propensity  as  to  be  incapable  of  understanding 
or  assenting  to  the  marriage  contract.  A  marriage  contract  will  not  be 
decreed  void  on  the  ground  of  the  insanity  of  one  of  the  parties  unless 
there  was,  at  the  time  of  the  marriage,  such  a  want  of  understanding  in 
such  party  as  to  render  him  or  her  incapable  of  assenting  to  the  contract. 
Lftoia  V.  Lneu,  559. 

Coscealmest  of  Defects  of  Character  not  Generally  Ground  fob 
Avoiding  Marriage.  —  Although  a  contract  of  marriage  may  be 
avoided  when  brought  about  by  artifice  and  fraudulent  practices,  con- 
cealment or  deception  by  one  of  the  parties,  in  respect  to  traits  or  defects 
of  character,  habits,  temper,  reputation,  bodily  health,  and  the  like,  is 
not,  generally  speaking,  sufficient  ground  for  avoiding  a  nuu-riago.     /d. 

Divorce  —  Desertion  not  Justified  by  Lack  of  Affection.  —  Dtvorcb 
for  Willful  Desertion  by  the  wife  cannot  be  denied  on  the  ground  o£ 
lack  of  atfectioa  on  the  part  of  the  husband  for  the  wife.  Taylor  v. 
Taylor,  394. 
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MARRIED  WOMEN. 
See  Husband  and  Wife;  Insubamce,  32;  Scire  Facias,  2;  TausTs,  4,  6. 

MASTER  AND  SERVANT. 

L  MiiSTER's  Duty  to  Provide  for  his  Servant  Reasonably  Safe  Place 
TO  Work  in.  — A  master  owes  to  his  servant  the  duty  of  providing  for 
him  a  place  reasonably  safe  for  the  work  which  he  is  directed  to  do,  and 
when  this  duty  is  performed  by  the  master  through  other  servants,  they 
are  regarded  as  performing  the  master's  duty,  and  the  servant  has  the 
right  to  assume  that  the  place  has  been  made  reasonably  safe.  Where, 
therefore,  in  an  action  to  recover  damages  for  the  death  of  plain ti£f's 
intestate,  alleged  to  have  been  caused  by  defendant's  negligence,  the 
evidence  shows  that  the  intestate  being  ordered  to  clean  out  certain 
underground  water-pipes,  a  trench  was  opened  to  furnish  a  proper  place 
for  doing  the  work,  by  the  defendant's  section-man  and  laborers  under 
its  direction,  and  the  earth  caved  in  upon  and  suffocated  the  intestate, 
the  question  of  defendant's  negligence  should  be  submitted  to  the  jury, 
and  it  is  error  to  grant  a  nonsuit.     Kranz  v.  Long  Island  R'y  Co.,  716. 

2.  Dangerous  Place  for  Work.  —  A  master  who  fails  to  furnish  a  rea- 
sonably safe  place  in  which  the  employee  is  to  do  his  work  is  guilty  of 
negligence,  and  if  an  injury  occurs  to  the  employee  by  reason  of  such 
negligence,  without  contributory  negligence  on  his  part,  the  master  is 
responsible  for  damages  sustained  therefrom.  Nadau  v.  White  River  L. 
Co.,  29. 

8.  Dangerous  Place  for  Work.  —  A  master  is  guilty  of  negligence  in 
not  furnishing  a  reasonably  safe  place  for  his  employee  to  do  his  work, 
when  the  latter  is  unacquainted  with  the  working  of  the  master's  mill, 
and  of  machinery  in  general,  and  is  put  to  work,  without  being  cautioned 
of  danger,  in  a  very  narrow  alley,  on  the  side  of  which,  and  behind  him, 
where  he  is  doing  his  work,  and  at  a  point  where  it  is  necessary  for  him 
to  pass,  is  a  set  of  heavy  cog-wheels,  revolving  inward,  about  eighteen 
inches  above  the  floor,  wholly  uncovered  on  the  side  next  the  alley, . 
and  covered  on  top  and  thus  partly  obscured  from  the  sight  of  the  em- 
ployee, and  yet  revolving  so  near  the  alley  that  his  clothes,  when  he  is 
passing  by  the  cogs,  can  be  readily  seized  by  the  revolving  wheels,  and 
his  limbs  drawn  into  and  crushed  by  them.     Id. 

4.  Test  of  Negligence  in  Master  in  Furnishing  Appliances  for  Ser- 
vant. —  From  the  fact  that  a  particular  method  or  appliance  employed 
by  a  master  is  dangerous,  it  does  not  follow  that  it  is  negligence  for  him 
to  use  it.  Some  employments  are  essentially  hazardous,  and  the  unbend- 
ing test  of  negligence  in  methods,  machinery,  and  appliances  is  the  ordi- 
nary usage  of  the  business.     Titus  v.  Bradford  etc.  R.  R.  Co. ,  944. 

6.  Duty  of  Master  in  Furnishing  Appliances  for  Servant. —  A  master  is 
not  bound  to  use  the  newest  and  best  appliances  for  his  servant,  but  he 
performs  his  duty  when  he  furnishes  those  of  ordinary  character  and  rea- 
sonable safety,  and  the  former  is  the  test  of  the  latter;  for,  in  regard  to 
the  style  of  implement  or  nature  of  the  mode  of  performance  of  any  work, 
"  reasonably  safe  "  means  safe  according  to  the  usages,  habits,  and  ordi- 
nary risks  of  the  business.     Id. 

ft.  Presumption  Exists  in  Favor  of  Master  that  He  Discharged  his 
Duty  to  the  servant  by  providing  suitable  instrumentalities  for  the 
business,  and  in  keeping  them  in  proper  repair,  and  if  they  are  shown 
to  have  become  defective,  that  the  master  did  not  have  notice  of  such 
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defec^  and  this  presumption  continaes,  notwitb standing  an  accident  lias 
happened  and  the  servant  has  been  injured  in  consequence  of  a  de« 
feot  in  BODie  tool  or  other  instrumentality  famished  him  by  his  master. 
Georgia  R.  R.  etc.  Co.  v.  Nelma,  308. 

7.  BuRDKN   OF  Proof. — Thodoh  a   Servant  is  Injured,  while  in  the 

service  of  his  master,  from  the  breaking  of  a  tool  furnished  by  the  lat- 
ter, no  presumption  of  negligence  arises  against  him;  and  the  ser* 
vant,  before  he  can  recover  for  such  injury,  must  show  that  the  tool 
was  defective,  and  that  the  master  knew  it,  or  could  have  ascertained 
it  by  the  exercise  of  ordinary  care  and  diligence.  The  mere  fact  that 
the  tool  and  other  tools  of  the  same  description  were  defective,  and 
that  injury  resulted  therefrom,  is  not  sufficient  to  authorize  a  jury  to 
infer  negligence  on  the  part  of  the  master  in  their  purchase  and  selec- 
tion.    Id. 

8.  Machinery,  What  is  mot.  —  A  Habiher  is  a  tool  or  instrument  ordi> 

narily  used  by  one  man  in  the  performance  of  manual  labor,  and  when 
disconnected  from  any  other  mechanical  appliance,  and  operated  singly 
by  muscular  strength  directly  applied,  such  tool  or  instrument  is  not 
machinery,  within  the  meaning  of  the  statute  creating  a  presumption 
that  a  person  injured  by  the  machinery  of  a  railway  company  was 
injured  through  the  want  of  care  and  diligence  of  the  company  or  its 
agents.    Id. 

9.  Uninstructed  Servant  Assumes  Ordinary  Risks  of  his  Employment. 

—  For  two  persons  of  competent  strength  to  load  an  open  flat-car  with 
lumber  of  uniform  length,  breadth,  and  thickness,  by  piling  the  same  in 
parallel  tiers  one  after  another,  is  to  do  work  which  common  laborers 
can  perform  without  more  hazard  to  their  own  security  than  appertains 
to  ordinary  manual  labor.  It  requires  no  special  skill  nor  antecedent 
training,  and  therefore  a  youth  seventeen  years  of  age,  who  engages  'n 
it  as  part  of  the  business  for  which  he  was  employed  by  the  railway 
company,  is  not  unduly  exposed  by  reason  merely  of  being  left  unin- 
structed in  the  mode  of  doing  the  work  and  unwarned  beforehand  of  any 
danger  attending  it.     Sims  v.  East  etc.  R.  R.  Co. ,  352. 

10.  Risks  Assumed  by  Employee  are  those  reasonably  incident  to  his  em- 
ployment, and  no  others,  unless  unusual  and  unreasonable  risks  are  open 
and  visible,  and  known  to  and  comprehended  by  the  employee.  He  then 
assumes  all  risks  so  known  to  him,  whatever  they  may  be.  Nadau  v. 
WhUe  River  L.  Co.,  29. 

11.  AssuMPi'ioN  OF  Risk.  — Burden  of  Proof  that  an  employee  assumed  an 
nnusual  risk  attendant  upon  his  employment  is  upon  the  employer,  for 
the  reason  that  the  assumption  of  such  risk  is  in  the  nature  of  contribu- 
tory negligence  on  the  part  of  the  employee,  which  prevents  his  recovery. 
Id. 

12.  The  Plaintiff  having  been  Injured  by  Some  of  the  Lumber  Falling 
upon  Him,  and  there  being  no  evidence  that  the  doing  of  such  work 
properly  was  dangerous,  or  that  he  did  not  know  how  to  do  it  properly, 
or  that  he  was  wanting  in  capacity  to  know,  and  nothing  being  alleged 
in  the  declaration  as  to  any  defect  in  the  car  or  any  of  the  appliances,  the 
court  was  correct  in  granting  a  nonsuit.     Sims  v.  East  etc.  R.  R.  Co.,  352. 

IS.  Servant  C!ontinuino  in  Employment  with  Knowledge  of  its  Risks 
CANNOT  Recover.  — Where  a  servant  accepts  an  employment  with  full 
knowledge  of  its  risks,  and  continues  therein  after  having  had  his  atten- 
tion specially  called  to  the  alleged  source  of  the  accident  by  which  he 
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is  d.fterwards  injured,  no  recovery  can  be  had  against  the  master  for  suck 
injury.     Titua  v.  Bradford  etc.  R.  R.  Co.,  944. 

14.  Contributory  Negligence,  when  Question  of  Fact.  —  When  an  inex- 
perienced employee  is  put  to  work  in  a  dangerous  place,  which  is  pointed 
out  to  him  by  the  master  from  a  place  where  the  danger  cannot  be  seen^ 
and  after  working  five  days  receives  an  injury, 'but  testifies  that  he  did 
not  know  of  the  danger  until  the  time  of  the  accident,  the  question  of 
lis  contributory  negligence  is  for  the  jury  to  determine.  Nadau  v. 
White  River  L.  Co.,  29. 

15.  Negligence  —  Evidence.—  In  an  action  by  an  employee  to  recover  dam- 
ages for  injuries  received  in  a  saw-mill,  evidence,  other  than  expert,  is- 
admissible  to  show  that  it  is  customary  in  other  mills  to  cover  danger- 
ous machinery,  as  tending  to  show  that  defendant  was  negligent  in  not 
covering  such  machinery  in  his  mill.     Id. 

16.  Evidence  of  Statements  Made  by  Interpreter  to  Employee. — lit 
an  action  by  an  employee  to  recover  for  injury  sustained  by  coming  in 
contact  with  dangerous  machinery,  after  being  employed  by  the  master'* 
foreman  through  an  interpreter,  evidence  aa  to  what  the  interpreter  at 
that  time  told  the  employee,  as  to  what  the  foreman  then  said  about  giv- 
ing the  employee  a  safe  place,  or  that  there  was  no  danger,  is  admissi- 
ble.    Id. 

17.  Servant  cannot  Impose  on  his  Master  Higher  Liability  than  Lat- 
ter IS  UNDER  TO  Himself.  —  A  servant  cannot  by  any  act  of  his  im- 
pose upon  his  master  a  higher  liability  for  negligence  than  the  master  is 
under  to  the  servant  himself.  A  person^  therefore,  who  assists  a  servant, 
at  the  latter's  request  only,  can  have  no  different  remedy  against  the 
master  from  that  which  the  servant  himself  has;  and  as  a  servant  en- 
gaged  in  the  service  of  a  common  master,  and  in  a  common  employment, 
cannot  recover  against  the  master  for  injuries  received  through  the  neg- 
ligence of  a  fellow-servant,  so  such  person  who  joins  in  the  service  at 
the  servant's  request,  and  is  so  injured,  cannot  recover  against  the  mas- 
ter, because  he  makes  himself  one  of  a  class,  who,  as  against  their  mas- 
ter, have  no  right  of  recovery  for  each  other's  negligence.  Nor  does  it 
make  any  difiference  in  such  case  that  such  person  rendered  the  assist- 
ance in  obedience  to  an  order  of  his  own  superior,  made  in  response  to  a 
call  proceeding  from  the  servant  "to  whom  such  assistance  was  rendered. 
And  the  same  rule  applies  where  the  work  in  doing  which  the  injury 
is  received  is  a  joint  movement,  in  which  are  interested  both  the  master 
of  the  person  injured,  and  the  master  of  the  servant  at  whose  request 
the  service  is  rendered.      Wiicham  v.  Richards,  900. 

18.  Volunteer  not  Fellow-servant.  —  A  person  who  voluntarily  assumes 
to  assist  the  servants  of  a  railroad  company,  at  their  request,  in  moving: 
a  loaded  car,  without  the  knowledge  or  consent  of  the  company,  is^ 
merely  a  volunteer,  and  not  a  fellow-servant  with  them.  Rliodes  v» 
Georgia  R.  R.  etc.  Co.,  362. 

19.  Who  are  not  Fellow-servants.  —  To  constitute  a  servant,  there  must 
be  some  contract,  or  some  act  on  the  part  of  the  master,  which  recog- 
nizes the  person  as  a  servant,  either  express  or  implied,  and  a  person 
who  assists  the  servant  of  another,  either  gratuitously  or  at  the  request 
of  such  servant,  in  an  emergency,  cannot  recover  from  the  master  on  ac- 
count of  the  negligence  or  misconduct  of  such  servant.     Id. 

20.  Fellow-servants  —  Negligence  of  Foreman.  —  A  foreman  who  has- 
charge  of  his  employer's  freight  and  coal  business  and  the  unloading  of? 
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▼esael^Taden  with  coal,  as  well  as  the  absolute  power  to  employ,  direct, 
and  control  the  other  men  employed  in  the  master's  business,  is  not  a  fel< 
low-servant  with  them,  so  as  to  relieve  the  master  from  liability  for  the 
negligence  of  the  foreman  in  performing  the  duties  within  the  scope  of 
his  employment.     Brown  v.  Gilchrist,  496. 

SI.  NsGLiGENCE  OF  FOREMAN  IS  NEGLIGENCE  OF  MASTER.  — The  foreman  of 
the  roaster  is  guilty  of  negligence,  when  he  has  knowledge  of  the  inex- 
perience  of  the  employee,  and  fails  to  point  out  to  him  the  dangers  of 
his  employment  when  he  employs  him,  and  the  negligence  of  the  fore- 
man in  this  respect  is  the  negligence  of  the  master.  Nadau  v.  Wlute 
River  L.  Co.,  29. 

22.  Recovkrt  of  Waoks. — A  servant  wrongfully  discharged  after  render- 
ing part  of  the  services  contracted  for  may,  by  waiting  until  the  ex- 
piration of  the  term,  bring  his  action  for  wages  as  though  he  had  actually 
performed  his  contract,  and  it  prima  fade  entitled  to  recover  at  the  rate 
stipulated  in  the  contract.  The  employer  may  reduce  the  recovery  by 
■o  much  as  the  servant  did  earn,  or  could  by  the  use  of  ordinary  dili- 
gence hare  earned,  in  other  employment  of  like  kind.  The  burden  of 
proof  to  establish  such  reduction  rests  upon  the  employer.  Cox  ▼. 
Bearden,  359. 

See  Attachmsnt  akd  Garnishhkmt,  6,  7;  Corporations,  1-3;  iNNKSKTKBfl^ 
S;  Mdmioifal  Corporations,  1;  Railroad  CouPAKisa. 

MAXIMS. 
Diet  domMeuB  non  eH  Juridieu*.    Spalding  v.  Bemhard,  li. 
Omnia  rite  prceaumuntur.     Owen  v.  Baker,  618. 
Respondeat  nuperior,    Caapary  v.  Portland,  842. 

MEASURE  OF  DAMAGES. 
See  Damages. 

MECHANIC'S  LIEN. 

1.  Elkctrio  APPARATas  Subject  to.  —  Poles  planted  in  the  ground,  con- 

nected together  by  means  of  wire  and  insulators,  for  the  purpose  of 
transmitting  electricity  for  light  and  power  and  for  other  purposes, 
constitute  a  structure  within  the  meaning  of  section  3669,  Hill's  Oregon 
Code,  relating  to  mechanics'  liens,  and  are  subject  to  a  lien  for  labor  per- 
formed thereon.     Forbes  v.  Willamette  F.  E.  Co.,  793. 

2.  EviDENcs  to  Establish.  —  Time-checks  given  by  a  contractor  to  his 

laborer  are  not  conclusive  evidence  of  labor  performed,  against  the  owner 
of  the  subject  of  a  mechanic's  lien,  but  are  declarations  of  the  latter's 
agent  in  the  line  of  his  employment,  and  sufficient  to  establish  the  claim 
to  such  lien,  in  the  absence  of  evidence  to  the  contrary.   .  Id. 

3.  Attorney's    Feb. — Where  the  statute  allows  the  court  to  tax  an  at- 

torney's fee  in  favor  of  the  claimant  in  case  of  the  foreclosure  of  me- 
chanics' liens,  a  fee  of  ten  dollars  for  each  claim  foreclosed  is  not  an 
unreasonable  allowance.     Id. 

4.  Foreclosure  —  Interest.  —  Upon  the  foreclosure  of  mechanics'  liens,  in** 

terest  should  be  allowed  on  each  claim  from  the  date  of  filing  the  notice 
of  lien.    Id. 

MEDICINES. 

See  Apothbcarus. 
Av.  Sr.  Rkp.,  Vol.  XX.  —  64 

I. 
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MEMBERSHIP. 
See  Associations. 

MESSENGEBr-BOY. 
See  CoRPOBATiONS,  1,  3. 

MINGLING  MONEYS. 
See  AoENcr,  6. 

MISAPPROPRIATION  OF  FUNDS. 
See  Municipal  Cosporations,  1&-20. 

MISJOINDER. 
See  Pleadiko,  1. 

MITIGATION. 
See  Dahaqes. 

MORTGAGES, 

L  Judgment  LiBK,  Mortgage  foe  Pdrchask-money  Sopebiob  to. — Where 
the  purchaser,  at  the  time  he  receives  aa  absolute  conveyance,  executes 
a  mortgage  on  the  land  to  a  third  person,  who  advances  the  purcliase- 
money  for  him,  which  is  paid  directly  to  the  vendor,  and  this  is  all  done 
as  part  of  the  same  transaction,  the  lien  of  the  mortgage  is  superior  to 
that  of  a  prior  judgment  recovered  against  such  purchaser.  Laidley  v. 
Aikin,  408. 

2.  Growing  Crops. — The  sale  of  land  under  a  deed  of  trust  carries  with 
it  the  growing  crops  sown  by  the  mortgagor.  Uayden  v.  Burkemper, 
643. 

8.  Equitable  Discharge  of  Outlawed  Mortgage.  —  Equity  will  compel 
the  discharge  from  the  record  of  a  mortgage  against  which  the  statute 
of  limitations  has  run,  without  requiring  proof  of  the  actual  payment  of 
the  debt.     Kingman  v.  Sinclair,  522. 

4.  Mortgage  TO  Defraud  Creditors  —  Action  to  Foreclose  mat  be  En- 
joined. —  A  mortgagor  may  maintain  an  action  to  enjoin  the  foreclosure 
of  a  mortgage  executed  without  consideration,  notwithstanding  it  was 
given  by  him  for  the  purpose  of  hindering  and  delaying  his  creditors. 
Devlin  V.  Quigg,  592. 

6.  In  Foreclosure  Proceedings,  Due  Service  of  Process  is  No  Less  Re- 
quired to  give  a  court  jurisdiction  of  the  person  and  subject-matter 
than  in  ordinary  personal  actions.     Hobby  v.  Bunch,  301. 

6.  Right  of  Purchaser  under  Foreclosure  to  Improvements  —  Form 
OF  Decree  for  Redemption.  —  A  purchaser  in  good  faith  at  a  fore- 
closure sale,  under  the  belief  that  he  acquired  a  perfect  title,  is  en- 
titled, as  against  the  redemptioner,  to  the  full  value  of  improvements 
made  by  him,  though  they  may  exceed  those  which  a  mortgagee  in  pos- 
session is  ordinarily  justified  in  making.  The  rule  that  a  mortgagor 
cannot  be  improved  out  of  his  estate  does  not  apply  to  such  a  case,  and 
the  decree  permitting  redemption  may  provide  that,  unless  the  redemp- 
tion money  is  paid  within  a  certain  time,  the  mortgage  shall  stand  fore- 
closed, without  a  further  order  that  in  case  of  default  in  payment  the 
property  shall  be  sold.     Martin  r.  Baiclif,  605. 
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7.    MORTofOEE's    RiOHT    TO    COMPESSATIOIT    rOB    ImPROTEMETTTS,     AKD    HIS 

LiABiLiTT  FOR  Rent.  —  A  mortgagee  in  possessioa  of  land  is  not 
entitled  to  compensation  for  improvements  made  upon  the  mortgaged 
premises,  further  than  is  necessary  to  keep  them  in  repair.  He  is  not 
entitled  to  pay  for  permanent  improvements  made  without  the  mort* 
gagor's  consent,  and  is  chargeable  with  only  such  rent  as  the  land  would 
have  yielded  without  the  improvements.  Hobertson  v.  Read,  188. 
See  Insurance,  18;  Lxxns:  Process,  2;  Replevin,  1. 

MUNICIPAL  CORPORATIONS. 

1.  CJONSTITUnONALITY     OF     ORDINANCE     AGAINST     EMPLOYING      CHINESE.— 

A  city  ordinance  making  it  a  misdemeanor  for  any  contractor  employed 
under  contract  with  the  city  to  employ  any  person  to  work  more  than 
eight  hours  a  day,  or  to  employ  Chinese  labor  under  such  contract,  is  an 
attempt  to  prevent  certain  parties  from  employing  others  in  a  lawful 
business  and  paying  them  for  their  services,  a  direct  infringement  of 
the  right  of  such  persons  to  make  and  enforce  their  contracts,  and  un- 
constitutional  and  void  so  far  as  it  attempts  to  create  a  crime.  Ex 
parU  Kuback,  226. 

2.  Municipal  Legislatdre  has  Power  to  Determine  Extent  to  Which 

Sidewalks  mat  be  OBSTRUcrsD.  —  The  municipal  authorities  of  a  city 
or  borough  may  determine  the  extent  to  which  sidewalks  and  pavements 
may  be  obstructed  by  cellar  doors,  door-steps,  awnings,  projecting  win- 
dows, cornices,  and  the  like.  This  power  must  be  exercised  by  regula- 
tions that  are  general  and  uniform,  that  are  reasonable  and  certain,  and 
that  are  in  conformity  with  the  constitution;  and  when  so  exerciseil,  it 
is  binding  oa  all  the  inhabitants  of  the  municipality.  Livingston  v.  Wolf, 
936. 
S.  Borough  Ordinance  Authorizing  Projecttion  oj  Bat-window  on 
Street  not  Unreasonable  when.  —  A  borough  ordinance  which  pro- 
hibits the  construction  of  any  bay-window  projecting  into  a  street  sixty 
feet  wide  more  than  twenty-eight  inches,  by  clear  and  necessary  impli- 
cation permits  the  erection  of  a  bay-window  within  that  limit,  and  is 
not  unreasonable;  and  under  it  a  bay-window  projecting  into  the  street 
less  than  twenty-eight  inches  will  not  be  enjoined.     Id. 

4.  Municipal  Corporations  —  Right  of  City  to  Change  Course  of  Sub- 

face  Water.  —  A  city,  while  properly  improving  its  streets,  has  a  right 
to  interfere  with  the  natural  flow  of  surface  water,  and  is  not  liable  to 
an  owner  of  land  situated  within  its  limits  for  not  permitting  such 
water,  which  has  been  accustomed  to  flow  over  the  land,  to  be  turned 
down  the  gutters  of  the  street,  but  may  carry  the  water  by  means  of  a 
box-sewer  through  such  land  to  a  natural  creek  at  or  near  the  place 
where  it  had  formerly  flowed.     Bush  v.  Poi-tland,  789. 

5.  Municipal  Corporations  —  Improvement  of  Streets.  —  A  city,  while 

properly  improving  its  streets,  is  not  liable  to  an  owner  of  land  in- 
directly injured  thereby,  when  such  injury  is  the  necessary  result  of  such 
improvement.    Id. 

6.  Lot-owners  in  Citt  not  Bound  to  Repaib  Streets  or  Sidewalks  at 

Common  Law.  — No  obligation  to  repair  streets  or  sidewalks  adjoining 
lots  in  a  city  rests  upon  the  owners  of  such  lots,  at  common  law,  but  the 
doty  to  do  so,  if  any,  arises  out  of  statutory  obligations  imposed  upon 
them  by  the  state  or  municipality.     Such  owners  do  not,  therefore,  incur 
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any  liability  to  individuals  or  municipalities  for  damages  arising  fron» 
streets  rendered  defective  through  want  of  repairs,  where  the  charters  of 
such  municipalities  do  not  assume  to  make  the  lot-owners  liable  to  tha 
party  injured.     Rochester  v.  Campbell,  760. 

7.  Rbmedt  for  Violation  of  Duty  Imposed  by  Statute  is  Exclusive- 

WHEN.  —  Where  a  new  right  is  created  or  a  new  duty  is  imposed  by 
statute,  if  a  remedy  be  given  by  the  same  statute  for  its  violation  or 
non-performance,  the  remedy  given  is  exclusive.  Where,  therefore,  a 
city  charter  makes  it  the  duty  of  the  owner  of  every  lot  in  the  city  ta 
keep  the  sidewalks  adjoining  it  in  good  repair,  and  empowers  the  super- 
intendent of  streets,  in  case  of  the  owner's  neglect,  after  notice  to  make 
repairs,  to  make  them  himself,  and  collect  the  expense  thereof  from  the 
owner,  the  city  cannot,  in  the  absence  of  any  negligence  or  breach  of  con- 
tract duty  on  the  part  of  the  owner,  recover  from  him  the  amount  of  a 
judgment  recovered  against  it  for  damages  sustained  by  one  who  wa» 
injured  in  consequence  of  a  defect  in  the  sidewalk  adjoining  such  owner's- 
premises.    Id. 

8.  Keoliobncb  in  Bepaib  of  Streets.  —  If  a  city  by  its  charter  is  charged 

with  the  duty  to  keep  its  streets  in  repair,  and  has  ample  means  pro* 
Tided  by  taxation  to  discharge  it,  it  is  liable  for  neglect  to  perform  sucb 
duty.     Maus  v.  STp}-ingfield,  634. 

9.  Proof  of  Street.  —  A  certain  locality  within  a  city  may  be  shown  to- 

be  part  of  a  public  street  by  proof  that  it  was  in  the  actual  possession 
of  the  city  and  opened  to  and  used  by  the  public  as  a  thoroughfare. 
Formal  dedication  or  appropriation  of  the  street  need  not  be  shown. 
Id. 

10.  Is  Bound  to  Exercise  Ordinary  Care  to  keep  its  streets  in  repait 
for  the  use  of  the  public  by  night  as  well  as  by  day.     Id. 

11.  Notice  of  Defect  in  Street  on  the  part  of  a  city  may  be  inferred  from 
a  continuance  thereof  for  three  months;  and  a  failure  to  repair  such  de- 
fect after  notice,  and  a  reasonable  opportunity  to  do  so,  is  evidence  of 
negligence.     Id. 

12.  Defect  in  Street  —  Contributory  Negligence.  —  Knowledge  of  a 
defect  of  long  duration  in  a  street,  by  a  foot-traveler  injured  thereby,  is 
not  necessarily  a  bar  to  recovery,  where  the  defect  is  not  of  such  nature 
as  to  render  the  use  of  the  street  necessarily  dangerous  to  a  person  ordi- 
narily careful,  nor  can  it  be  declared,  as  matter  of  law,  that  be  failed  to 
exercise  ordinary  care,  where  the  facts  do  not  exclude  every  other  fair 
and  reasonable  inference.  In  such  case  the  question  of  contributory 
negligence  is  for  the  jury.     Id. 

13.  Liability  for  Defkctive  Buildings. — Where  a  city  has  constructed 
an  engine-house  so  that  its  doors  swing  outwardly  by  means  of  a  spring 
attachment,  to  make  them  open  easily,  and  when  open  they  extend 
half-way  across  the  sidewalk,  it  is  not  guilty  of  negligence  in  maintain- 
ing a  defective  building,  or  in  failing  to  maintain  its  sidewalks  in  a 
reasonably  safe  condition,  so  as  to  make  it  liable  to  a  traveler  on  the 
sidewalk  who  is  injured  by  the  opening  of  the  doors.     Kies  v.  Erie,  867. 

14.  Liability  for  Negligent  Act  of  Officer.  —  A  city  is  not  liable  for 
the  negligent  act  of  its  fireman  in  so  opening  the  door  to  an  engine-house 
as  to  strike  and  injure  a  pedestrian  on  the  sidewalk.     Id. 

16.  Liability  for  Wrongful  Act  of  Officer.  —  In  order  to  make  a  mu- 
nicipal corporation  impliedly  liable,  on  the  maxim  of  respondeat  superior, 
for  the  wrongful  acts  or  negligence  of  its  officer,  it  must  b«  shown  that 
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he  #09  its  officer,  either  generally  or  as  respects  the  particular  wrong 
complained  of,  and  not  an  independent  public  officer,  and  also  that 
such  wrong  was  done  by  such  officer  while  in  the  legitimate  exercise  of 
some  duty  of  a  corporate  nature  which  devolved  upon  him  by  law,  or 
by  the  direction  or  authority  of  the  corporation.  Caapary  v.  Portland, 
842. 

16.  Misappropriation  of  Fpnds.  —  A  town  council  has  no  power,  under 
the  law  of  Arkansas,  to  appropriate  corporate  money  to  aid  in  build- 
ing a  county  court-house  to  be  located  in  such  town.  Rusxell  v.  TcUe,  193. 

17.  Officebs  of  City  are  Trustees  in  managing  and  applying  corporate 
funds;  and  their  application  of  them  to  illegal  purposes  is  a  breach  of 
trust,  which  may  be  enjoined  in  equity.     Id. 

18.  Remedy  for  Illeoal  Application  of  Funds.  —  After  suit  brought 
against  a  city  council  to  cancel  an  illegal  appropriation  of  corporate 
money,  and  also  to  cancel  the  warrant  for  the  payment  thereof,  as  well 
M  to  recover  the  money,  the  jurisdiction  of  the  court  cannot  be  ousted 
by  the  act  of  the  council  in  canceling  the  unpaid  warrant.     Id. 

19.  Rebiedt  for  Misappropriation  of  Corporate  Funds. — Tax-payers 
may  maintain  suit  in  equity  against  towns  and  their  officers  to  prevent 
the  misapplication  of  the  corporate  funds,  and  the  relief  granted  may  be 
either  injunctive  or  affirmative.     Id. 

SO.  Remedy  por  Misapplication  of  City  Funds.  — Where  a  city  council 
has  abused  its  discretion  in  voting  away  the  city  funds,  this  amounts  to 
a  conversion  of  trust  funds,  for  which  each  of  its  members,  and  also  the 
mayor  who  ordered  and  the  treasurer  who  made  the  payment,  are  liable. 
Id. 

'21.  Liability  for  Nuisance.  — A  city  is  liable  in  damages  for  maintaining 
a  defectively  constructed  privy-well  upon  its  property  used  for  school 
purposes,  and  which  creatL-s  a  nuisance  to  the  injury  of  adjoining  owa- 
ers.      Briegel  v.  Philadeljihia,  885. 

22.  Liability  for  Nuisance. — A  municipal  corporation  owning  and  oc- 
cupying property  for  public  purposes  is  as  much  subject  as  a  private  per- 
son to  the  rule  that  it  must  so  use  its  own  property  as  not  to  injure  that 
of  another,  and  is  therefore  liable  to  an  adjoining  owner  for  injuries  from 
a  nuisance  maintained  by  it  upon  its  property.     Id. 

S3.  Ordinancs  Declaring  What  is  Nuisance.  —Neither  the  keeping,  own- 
ing, or  raising  of  bees  within  the  limits  of  a  city  is,  in  itself,  a  nuisance, 
and  an  ordinance  which  declares  it  to  be  so,  without  regard  to  the  fact 
whether  it  is  so  or  not,  is  void.  Whether  or  not  such  act  constitutes  a 
nuisance  must  be  judicially  determined  in  each  case.  Arkadelphia  t. 
Ctark,  154. 

See  Contracts;  Highways,  3;  Nuisances,  4 

MUTUAL  BENEFIT  ASSOCIATIONa 
See  Insurance,  33-38. 

MUTUAL  INSURANCE. 
See  Insurance,  33-38. 

NEGATIVES. 
See  Photographer. 
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NEGLIGENCE. 

1.  Right  of  Negligent  Person  to  Recover  for  the  Negligence  of  An» 

OTHER.  —  A  Letter-carrier  who  delivers  to  the  clerk  of  a  hotel  a  valu- 
able registered  letter  directed  to  a  guest  at  the  hotel,  but  which  is  lost 
before  it  reaches  the  latter,  may  recover  of  the  clerk,  if  compelled  by  the 
post-office  department  to  pay  the  loss  to  the  party  to  whom  the  letter 
was  addressed.     Joslyn  v.  King,  656. 

2.  One  Injured  by  a  train  of  cars  while  crossing  the  street,  on  account  of 

the  failure  of  the  railroad  company  to  ring  the  bell,  to  give  proper  dan- 
ger signals,  or  to  keep  a  watchman  at  the  street  crossing,  as  required  by 
ordinance,  is  entitled  to  recover,  if  exercising  proper  care  himself,  whether 
his  injury  was  occasioned  by  two  or  more  of  such  negligent  acts  or  on& 
only  of  them.     Mun'ay  v.  Missouri  P.  R'y  Co.,  601. 

8.  Contributory  Negligence.  —  In  actions  for  injuries  caused  by  the  alleged 
negligence  of  another,  the  injured  party  must  be  free  from  fault,  to  sus- 
tain his  action.  Hence,  in  such  actions,  it  is  error  to  refuse  to  charge 
that  "if  plaintiflf's  own  negligence  caused  or  contributed  to  the  injury, 
he  cannot  recover,"  when  there  is  evidence  to  support  such  charge. 
Brown  v.  Oilch-ist,  496. 

4.  Proximate  and  Remote  Cause.  —  The  test  by  which  the  line  is  to  be 
drawn  between  proximate  and  remote  cause,  in  reference  to  liability  for 
the  consequences  of  negligence,  is,  whether  or  not  the  facts  constitute  a 
continuous  succession  of  events,  so  linked  together  that  they  become  a 
natural  whole,  or  whether  the  chain  of  events  is  so  broken  that  they  be- 
come independent,  and  the  final  result  cannot  be  said  to  be  the  natural 
and  probable  consequence  of  the  negligence.  In  the  first  instance,  lia- 
bility attaches;  in  the  latter,  it  does  not.  Haverly  v.  State  Line  etc.  R.  R. 
Co.,  848. 

6.  Proximate  Cause,  when  Question  for  Jury.  —  Where  a  railroad  com- 
pany negligently  sets  a  fire  on  its  right  of  way,  near  the  property  of 
another,  who  makes  unsuccessful  attempts  to  extinguish  it,  and  a  wind 
arising  the  next  day,  the  fire  is  communicated  to  and  destroys  his  prop- 
erty, the  question  as  to  whether  or  not  the  original  act  of  setting  the 
fire  was  the  proximate  cause  of  the  injury,  notwithstanding  the  lapse  of 
time  and  the  wind,  is  for  the  jury,  and  not  for  the  court,  to  determine. 
Id. 

6.  When  Question  of  Fact.  —  If  one  is  injured  by  a  train  of  cars  while 

crossing  the  street,  and  alleges  negligence  on  the  part  of  the  company  in 
failing  to  ring  the  bell,  and  the  evidence  on  this  point  is  conflicting  and 
equally  divided,  the  question  is  one  of  fact  to  be  determined  by  the  jury. 
Murray  v.  Missouri  P.  R'y  Co.,  601. 

7.  Contributory  Negligence,  when  Question  of  Fact.  — Where,  in  an  ac- 

tion to  recover  for  personal  injuries,  it  is  shown  that  plaintiff  was  passing 
along  a  well-lighted  street,  and  being  attracted  by  a  brilliantly  lighted 
show-window,  he  turned  and  approached  it,  and  in  doing  so  fell  into  aa 
opening  on  the  sidewalk,  above  the  surface  of  which  there  was  nothing 
to  obstruct  his  approach  or  indicate  danger,  although  the  opening  was 
plainly  visible,  it  cannot  be  said,  as  matter  of  law,  that  he  was  guilty  of 
contributory  negligence;  but  this  question  should  be  submitted  to  the 
jury  as  one  of  fact,  to  be  determined  from  the  evidence  in  the  case.  In 
each  case,  all  that  is  required  of  the  pedestrian  to  avoid  accidents  is, 
that  he  act  as  a  reasonably  prudent  and  careful  man  would  under  the 
circumstances,  and  an  instruction  that  he  must  look  where  he  is  walk- 
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bag,  ini  avoid  all  obstacles  which  are  dangerous  and  plainly  visible,  is 
erroneons.  M'lthetos  v.  Cedar  Rapids,  436. 
8l  Contributobt  Neoligknce,  when  Qdestion  oy  Law  or  Fact.  —  If,  from 
the  undisputed  evidence,  only  one  conclusion  can  reasonably  be  drawn, 
contributory  negligence  is  a  question  of  law.  If,  however,  under  the 
facts,  different  minds  might  reasonably  rtach  different  conclusions,  it  is  a 
question  of  fact  for  the  jury.     /d. 

9.  CoNTKiBUTOKT  Negligenck  —  SPREAD  OF  FiRB.  —  ^Vhere  one  has  knowl- 

edge of  the  existence  of  a  fire  on  the  premises  of  another,  which  is  likely 
to  destroy  his  own  property,  he  must  use  reasonable  care  and  diligence 
to  prevent  it  from  spreading  thereto,  and  whether  he  has  done  this  or 
not  is  for  the  jury  to  determine.  Harerly  t.  State  Line  etc  Jt.  R.  Co., 
848. 

10.  Burden  or  Proof  of  Negligence  as  alleged  in  the  petition  is  npon  the 
plaintiff^  and  the  burden  of  proving  negligence  as  alleged  in  the  answer 
is  upon  defendant,  while  the  jury  is  to  determine  the  question  from  all 
the  evidence,  no  matter  by  whom  offered.  Murray  v.  Missouri  etc  S'y 
Co.,  601. 

11.  EviDENCB  OF,  What  Sufficient.  —  Evidence  of  defendant's  negli- 
gence  need  not  be  direct  and  positive.  The  plaintiff  is  not  bound  to 
prove  more  than  enough  to  raise  a  fair  presumption  of  negligence  on 
the  part  of  the  defendant,  and  of  resulting  injury  to  himself.  Having 
done  this,  he  is  entitled  to  recover,  unless  the  defendant  produces  evi- 
dence suflBcient  to  rebut  the  presumption.     Rosenjidd  v.  Arrol,  584. 

12.  Evidence  of.  —  Failttbe  to  have  Flagman  at  a  railroad  crossing,  as 
required  by  a  city  ordinance,  is  negligence  per  se  on  the  part  of  the  rail- 
road  company.     Murray  v.  Missouri  etc.  R'y  Co.,  601. 

IS.  EviDENCB  OF  Former  Accidents.  —  In  an  action  to  recover  for  per- 
sonal injury  received  from  falling  into  an  opening  on  the  sidewalk  of 
a  well-lighted  street  in  a  city,  evidence  that  prior  thereto  other  par- 
ties had  fallen  into  the  same  opening,  and  that  the  owner  of  the  building 
in  front  of  which  the  opening  was  situated  was  aware  of  the  facts,  is 
inadmissible.    Mathetas  v.  Cedar  Rapids,  4.36. 

14.  Master  and  Servant  —  Negligence  of  Infant.  —  Whether  a  boy  thir- 
teen years  of  age,  who  voluntarily  assumes  to  assist  the  servants  of  a  rail- 
road company,  at  their  request,  in  moving  a  loaded  car,  without  the 
knowledge  or  consent  of  the  company,  and  while  thus  engaged  places 
himself  in  a  dangerous  place,  in  consequence  of  which  he  is  killed,  is 
guilty  of  negligence  is  for  the  jury  to  determine  from  the  evidence.  If 
he  had  sufficient  capacity  to  know  the  distinction  between  good  and  evil, 
and  to  protect  himself,  he  would  be  responsible  for  his  conduct,  and 
there  could  be  no  recovery;  and  if  he  did  not  have  sufficient  capacity, 
there  might  be  a  recovery,  if  the  jury  believed  the  company  was  negli- 
gent    Rhodfi  V.  Georgia  R.  R.  etc  Co.,  362. 

IB.  Rxsponsibilitt  of  Infants.  —  An  infant  under  the  age  of  ten  yean 
prima  /ade  does  not  have  sufiBcient  capacity  and  knowledge  to  make 
him  responsible  for  his  conduct  and  acts,  and  capacity  must  be  shown. 
An  infant  who  has  arrived  at  the  age  of  fourteen  years  prima  /ad* 
has  such  capacity,  and  want  of  it  must  be  shown.  Between  the  age* 
of  ten  and  fourteen,  the  infant  mast  be  shown  to  have  had  capacity  to 
comprehend  and  avoid  danger,  before  he  can  be  held  responsible  for 
his  acts.  The  question  is  then  for  the  jury,  and  not  for  the  court,  to 
determine.     Id. 
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See  Bailment,  2,  3;  Carriers,  1-3,  12-15,  17;  Corporations,  3;  DAWAnRS, 
1-3,  5;  Evidence,  1-4,  8;  Joint  LiABiLixr,  2;  Landlord  and  Tknant; 
Mastkb  and  Servant;  Railroad  Companies;  Telephone  Companies. 

NEGOTIABLE  INSTRUMENTS. 

1.  Interest  ok  Note  Made  in  Another  State.  —  A  promisaory  note  mad« 

and  delivered  in  another  state,  and  not  made  payable  at  any  particular 
place,  is  payable  in  the  state  where  made,  and  draws  interest  accord- 
ing  to  the  laws  of  that  state.     Clark  v.  Searight,  868. 

2.  Promissory  Note  —  Part  Payment  by  Joint  Maker  —  Estoppel. — 

Part  payment  by  the  joint  maker  of  a  note,  and  the  erasure  of  his  name 
therefrom,  nnder  an  agreement  that  such  payment  and  erasure  should 
discharge  his  liability  thereon,  will  not  affect  the  validity  of  the  note, 
nor  release  him  from  liability  for  the  unpaid  balance  due  thereon, 
whether  such  agreement  was  made  with  the  payee,  or  by  his  authority, 
or  not;  nor  is  the  latter  thereby  estopped,  after  failure  to  repudiate  the 
erasure,  and  the  subsequent  insolvency  of  the  other  joint  maker,  to  deny 
that  the  agreement  and  erasure  were  made  by  hia  authority.  Eldred 
V.  Peterson,  416. 

8.  Effect  of  Indorsement  by  Third  Person. — A  third  person  who  in- 
dorses a  negotiable  note  concurrently  with  its  execution,  and  at  or  be- 
fore its  delivery  to  the  payee  or  indorsement  by  him,  is  presumptively 
liable  only  as  a  second  indorser,  but  may  be  shown  by  parol  evidence 
to  be  liable  as  a  joint  maker  or  guarantor,  according  to  the  intention 
of  the  parties  as  disclosed  by  the  facts.  In  such  case,  however,  it  is 
essential  to  a  recovery  against  such  third  person  as  an  original  promisor 
or  joint  maker,  that  the  complaint  contain  special  averments  of  the  facts 
which  operate  to  charge  him  as  such,  instead  of  as  an  indorser.  Deering 
V.  Creighton,  800. 

4.  Parties  Plaintiff. — The  Real  Party  in  Interest,  within  the  mean- 
ing of  the  code  requiring  all  actions  to  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  is  the  person  in  whom  the  legal  title  to  the  claim 
is  vested.  Hence  one  in  whose  favor  a  draft  is  drawn  may  maintain  an 
action  to  recover  moneys  paid  thereon,  though  the  drawer  of  the  draft 
will  be  entitled  to  receive  such  moneys  as  soon  as  collected.  First  Nat. 
Bank  v.  Hummel,  257. 

ft.  Parties  Defendant.  —  The  drawer  of  a  diaft  is  a  proper  party  de- 
fendant in  an  action  by  the  payee  to  recover  moneys  which  have  been 
paid  to  a  third  person,  to  be  by  him  transmitted  to  such  payee,  where 
the  drawer  will  be  entitled  to  such  money  when  recovered,  and  he  re- 
fuses to  join  in  the  action,  the  provision  of  the  code  upon  the  subject 
being,  "that  of  the  parties  to  the  action,  those  who  are  united  in  interest 
shall  be  joined  as  plaintiffs  or  defendants,  but  if  the  consent  of  any  one 
who  should  have  been  joined  as  a  plaintiff  cannot  be  obtained,  he  may 
be  made  a  defendant,  the  reason  thereof  being  stated  in  the  complaint." 
fd. 

6.  Assignments  —  Bill  of  Exchange.  —  An  ordinary  negotiable  bill  of  ex- 
change, unaccepted  in  writing,  and  not  drawn  against  any  particular 
fund,  does  not  operate  in  the  hands  of  the  payee  as  a  legal  or  equitable 
assignment  of  a  debt  due  by  account  from  the  drawee  to  the  drawer,  nor 
can  it  so  operate  in  the  hands  of  the  payee  as  collateral  security  for  the 
payment  of  his  debt  so  as  to  give  him  a  preference  over  another  creditor 


Index.  1017 

e(  tt^drawer.  Snch  cret^itor  may  therefore  summon  the  drawee  hy  gar- 
nishment at  any  time  before  the  bill  is  accepted  in  writing  or  paid  in 
full  or  in  part,  to  the  extent  of  the  debt  due.  Boer  v.  Enjliufi,  372. 
7.  Assignments  —  Bill  or  Exchange  —  Garnishment.  —  The  acceptance  of 
a  bill  of  exchange,  to  be  binding,  must  be  made  in  writing,  and  an  oral 
promise  to  pay  so  much  of  it  as  may  be  found  to  be  due,  made  by  the 
drawee,  will  not  act  as  an  equitable  assignment  to  the  payee,  so  as  to 
prevent  other  creditors  of  the  drawer  from  securing  the  debt  by  garnish- 
ment against  the  drawee  before  the  bill  is  accepted  in  writing  or  paid  to 
the  amount  of  the  debt  due.     Id. 

See  Bills  or  Ladixo. 

NEW  COUNTIES. 
See  CoUNTiBS. 

NEW  POLICY. 
See  Insubanck,  29. 

NEWSPAPER  PUBLICATIONS. 
See  Contempt,  I,  2;  Libeu 

NEW  TRIAL. 

I.  iMTOXTOATioif  ow  JuROR.  —  Motion  for  a  new  trial  on  the  gronnd  of  in- 
toxication of  a  juror  during  the  trial  will  not  be  sustained  when  the 
eridenoe  on  that  point  ia  conflicting  and  equally  balanced.  State  r.  Let, 
401. 

IL  New  Trial.  —  Newly  Discovered  Evidence  is  not  ground  for  •  new  trial 
ia  criminal  cases.    Id. 

NON-RESIDENTS. 
See  Judgments  and  Decrees,  12,  19L 

NONSUIT. 
See  Appeal  axd  Error,  5;  Master  and  Servant,  IS, 

NOTICE. 
flee  Chattel  Mortoaoes,  1;  Corporations,  8,  9;  Deeds,  2;  Executions,  6; 
Fraudulent  Conveyances,  8;  Insurance,  5;  Landlord  and  Tenant, 
6}  Municipal  Corporations,  11;  Process,  3;  Trusts,  1;  Usury. 

NUISANCE. 
1.  Statutr  Declaring  That  tO  be  a  Nuisance  and  a  Ground  pob 
Injunotion  Which  is  not.  —  A  statute  to  the  effect  that  it  shall  be 
nnlawfnl  and  presumptively  injurious  and  dangerous  to  persons  and 
property  to  drive  piles  or  build  cribs  or  other  structures  in  a  designated 
river,  within  the  limits  of  R.  County,  and  that  the  doing  of  snch  an  act 
shall  be  enjoined  at  the  suit  of  any  resident  tax-payer  without  proof 
that  any  injury  or  danger  has  been  or  will  be  caused  by  reason  of  such 
•ct,  and  shall  also  be  enjoined  at  the  suit  of  any  owner  or  lessee  of  the 
right  to  use  water  in  snch  river  to  operate  any  mill  or  factory  within 
Mid  oounty  withoat  proof  of  any  further  fact  than  that  such  act  will 
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cause  the  water  of  sncb  river  to  rise  or  set  back,  to  some  extent,  at  the 
place  where  the  water  used  to  operate  such  mill  or  factory  is  discharged 
into  said  river,  is  unconstitutioDal  and  void.  City  of  JanesmUe  ▼.  Carperi' 
ter,  123. 

2.  Injunction  will  not  Issue  to  Restrain  the  Driving  of  Piles  in  a 

River,  and  the  erection  of  a  building  thereon,  where  the  injuries  alleged 
as  likely  to  ensue  are,  that  if  such  building  is  erected  the  example  will  lead 
other  persons  to  drive  other  piles  and  erect  other  buildings  thereon  in  the 
same  river,  until  the  whole  space  fronting  on  a  bridge  across  the  river  is 
occupied,  and  the  flow  of  the  water  will  be  obstructed  to  a  slight  extent, 
there  being  no  allegation  that  the  proposed  building  will,  in  itself,  do 
any  harm,  or  that  the  defendant  had  not  the  right  to  erect  it  where  he 
proposes  to  do.    Id. 

3.  Injunction  will  not  be  Issued  to  Restrain  a  Nuisance,  public  or  pri- 

vate, unless  it  amounts  to  a  material  annoyance,  inconvenience,  discom- 
fort, or  hurt,  and  the  violation  of  another's  rights  in  an  essential  degree. 
The  law  gives  protection  only  against  substantial  injury,  and  the  injury 
must  be  tangible,  or  the  comfort,  enjoyment,  or  use  must  be  materially 
impaired.     Id. 

4.  Injunction  will  not  Issue  against  the  Construotion  oj  a  Building, 

on  the  ground  that  it  will  be  in  violation  of  a  city  ordinance.     Id. 

6.  Nuisance,  Limitation  in  AcnoN  for.  —  When  a  nuisance  is  of  a  perma- 
nent character,  and  its  construction  and  continuance  are  necessarily  an 
injury,  the  damage  is  original,  and  may  be  at  once  compensated-  In 
such  case,  the  statute  of  limitations  begins  to  run  upon  the  constructioQ 
of  the  nuisance.     St.  Louis  etc.  R'y  Co.  v.  Biggs,  174. 

6.  Nuisance,  Limitation  in  Action  for.  —  Where  a  structure  is  permanent 
in  character,  aad  its  construction  and  continuance  are  not  necessarily 
injurious,  but  may  or  may  not  be  so,  the  injury  to  be  compensated  in  a 
suit  is  only  the  damage  which  has  happened,  and  there  may  be  as  many 
successive  recoveries  as  there  are  injuries.  In  such  case,  the  statute  of 
limitations  begins  to  run  from  the  happening  of  the  injury  complained 
of.  This  rule  is  here  applied  in  an  action  to  recover  damages  for  the 
overflow  of  land,  caused  by  the  defective  constructioii  of  a  railway  em- 
bankment.    Id. 

See  Municipal  Corporations,  21-23. 

NUNCUPATIVE   WILLS. 
See  Wills,  2,  3. 

NURSE'S  SERVICES. 
See  Damages,  3. 

OFFICERS. 

1.  Presumption.  —  Public  officers  are  always  presumed  to  perform  the  dutiee 
required  of  them  by  law.     Owen  v.  Baker,  618. 

5.  Ministerial  Acts  —  Evidence.  —  County  courts,   in  approving  ofGcial 

bonds,  act  in  a  ministerial  and  not  in  a  judicial  capacity,  and  parol  evi- 
dence is  admissible  to  show  that  the  court,  when  so  acting,  had  full  no- 
tice and  knowledge  of  the  fact  that  the  name  of  one  of  the  sureties  had 
been  erased  without  the  knowledge  or  consent  of  the  other  sureties.. 
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Kotiee  ho  the  court,  wben  thxu  aetiiig,  may  be  ■bown  by  ericlence  which 
would  be  infficient  in  caae  of  other  agents.     8taU  r.  MeOomgle,  609. 

5.  SuBSTT  —  Altxhatioh.  —  A  nirety  oo  an  o£Scial  bond  has  the  right  to 

stand  upon  the  very  terms  of  his  contract;  and  any  material  alteration  or 
variation  of  its  obligation  will  discharge  him,  nnleas  he  consents  to  snch 
alteration  before  it  is  made,  or  by  some  snbseqnent  act  ratifies  it.  Id. 
4.  Eptect  of  EBASxms  ov  Namx  or  SimrrT.  —  Where  the  oonnty  coort 
approves  an  official  bond,  with  full  knowledge  that  the  name  of  one  of 
the  sureties  has  been  erased  therefrom  without  the  knowledge  or  con- 
sent  of  the  other  sureties,  the  bond  is  void  as  to  them,  as  well  as  to  an> 
other  surety  who  afterwards  signed  without  knowledge  of  such  erasorsL 

fi.  SpoLlATioir  of  an  official  bond  can  occur  only  when  it  is  the  act  of 
a  stranger,  without  the  participation  of  the  parties  interested;  and 
while  county  officials  having  the  custody  of  snch  bonds  are  stran- 
gers,  within  the  rule,  so  that  defacement  of  such  bonds  by  them  is  bat  aa 
act  of  spoliation,  still,  when  such  bond  is  altered  by  them  before  it  is  de- 
livered or  accepted,  the  doctrine  of  spoliation  does  not  apply.     Id. 

6.  ErFKCT  or  EJrascrs  of  Namk  of    Scrbtt  —  E.stoppbl.  —  Where  the 

county  court  has  approved  an  official  bond,  with  knowledge  that  th« 
name  of  a  surety  thereon  has  been  erased  without  the  knowledge  or 
consent  of  the  other  sureties  whose  names  appear  thereon,  the  bond 
is  void  as  to  them;  nor  are  they  estopped,  by  knowledge  that  the 
officer,  after  such  approval,  entered  upon  and  performed  the  duties  of 
his  office,  to  deny  the  validity  of  the  bond,  in  the  absence  of  evidence 
that  they  knew  of  the  erasure.  Id. 
See  CouKTixs;  ExEConoss;  Mcxicipal  CoRPORanon^  14-201 

OFFiaAL  BONDS. 
See  Officers,  2-6. 

OPTIONS. 
See  Vendor  avv  Vexdkb,  11,  IS, 

ORDINANCES. 

flee  CHimirax.  Law,  3, 19;  Mitkicipal  CoRPORA-no5s,  1-9^  23;  Hxnuxaaat  4% 
Ran.BOAT)  CoMPAjiiKa,  2. 

OUTLAWED  MORTGAGK 
See  MuRTGAQxa,  3. 

OWNER. 
See  IxscRAACS,  IL 

PABOL  EVIDENCB. 
See  Etij>k9cs,  6,  6;  Jinusoicnoa,  < 

PARTIES^ 

See  HcasASS  ami>  Wifs,  3;  Nbgotiabli  litsTRCMKjm^  i,  5;  Pabrtiox, 

1-4;  Rxuoiocs  SocLBTiaa. 
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PARTITION. 

1.  Tbcstbe,  whrn  Proper  Party.  —  A  trustee  who  has  a  power  of  sale  and 

reinvestmeat  tinder  the  trust  deed,  is  a  proper  though  not  a  necessary 
party  to  an  action  to  partition  the  land  among  the  beneficiaries.  Welch 
V.  Agar,  380. 

2.  Who  Entitled  to.  —  A  creditor  who  liolds  an  absolute  deed  from  one 

of  the  tenants  in  common  as  security  for  his  debt  is  only  entitled  to 
partition  with  the  concurrence  of  the  debtor  or  npon  showing  good 
cause  why  partition  should  be  made.  In  the  absence  of  such  showing, 
partition  should  not  be  made  in  opposition  to  the  debtor.     Id. 

5.  Right  of  Remainderman  or  Reversioner  to  Maintain.  —  Under  the 

Oregon  code,  a  remainderman  or  reversioner  cannot  maintain  partition 
against  the  tenant  for  life  in  possession.  They  may  be  made  defendants 
in  such  suit,  but  cannot  sue  as  plaintiffs  therein.  Savage  v.  Savage,  795. 
4.  Who  may  Maintain.  —  Under  the  Oregon  code,  the  right  to  sue  in  par- 
tition is  given  only  to  one  having  the  actual  or  constructive  possession 
of  land  sought  to  be  partitioned.     Id. 

6.  Right  of  Entry  Necessary  to  Maintain.  —  When  the  tenant  for  life 

is  in  possession,  and  there  is  no  present  right  of  entry  in  the  remain, 
derman  or  reversioners,  they  are  not  constructively  seised  of  the  land, 
and  neither  can  maintain  a  suit  as  plaintiff  for  partition.     Id. 

^  PARTNERSHIP. 

AocouNTiNO  between  Firms.  —  Where  one  who  is  a  member  of  two 
firms  sells  the  goods  of  one  to  the  other  as  his  own  in  payment  of 
his  pre-existing  debt,  each  firm  being  ignorant  of  his  connection  with 
the  other,  a  proper  mode  of  accounting  between  them  is  to  leave  the 
interest  of  such  party  in  the  purchase  price  of  the  goods  to  stand  as 
a  credit  on  his  account  with  the  buying  firm,  while  the  remainder  of  the 
purchase-money  is  to  be  paid  to  the  other  members  of  the  firm  thus  part* 
ing  with  the  ownership  of  the  goods.     Oray  v.  Church,  348. 

PARTY- WALLS. 

1.  Definition.  —  "Party-wall"  ordinarily  means  a  dividing  wall  between 

two  houses,  to  be  used  equally  for  all  the  purposes  of  an  exterior  wall 
by  both  parties,  without  any  exclusive  use  by  either.  Harber  v.  Bvans^ 
646. 

2.  Injunction  to  Prevent  Exclusive  Use.  —  One  who  erects  a  party- 

wall  under  contract  that  either  party  may  build  it  between  their  ad- 
joining premises,  one  half  thereof  resting  on  each  lot,  the  other  party 
having  the  right  to  join  to  the  wall,  when  erected,  upon  payment  of  one 
half  of  the  value  thereof,  may  be  enjoined  from  placing  windows  and 
other  openings  in  such  wall,  regardless  of  whether  the  other  party  in« 
tends  to  use  the  wall  or  not.     Id. 

PASSENGERS. 
See  Carriers,  7-19. 

PAYMENT. 
1.  Check  on  Bank  is  not  Payment,  but  is  only  so  when  the  cash  is  received 
on  it;  and  there  is  no  presumption  that  a  creditor  takes  a  check  in  pay« 
ment  arising  from  the  mere  fact  that  he  accepts  it  from  hia  debtor. 
National  Bank  of  Commerce  v.  Chicago  etc  B.  S.  Co.,  566. 
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2.  Right  ot  Sellir  Paid  bt  Check  to  Rktakb  Goods  Sold  for  Cash 
WHBK  Check  is  Dishonored.  —  Where  goods  are  sold  for  caah  on  de- 
livery, and  payment  is  made  by  the  purchaser  by  check  on  his  banker, 
such  payment  is  only  conditional,  and  the  delivery  of  the  goods,  also,  it 
only  conditional;  and  if  the  check  on  due  presentment  is  dishonored, 
the  vendor  may  retake  the  goods,  even  from  an  innocent  subvendee  for 
Talae,  unless  the  original  vendor  has  been  gnilty  of  soch  fraud  or  lacbea 
aa  will  create  an  equitable  estoppel  against  him.     Id. 

See  Jdoomknts  and  Decrees,  20;  Liens;  MoRTOAOxa,  3;  Nsqotiablb  !«• 

8TRUHBNTS,  2. 

PERPETUITIEa 
See  Wills,  &-14. 

PERSONAL  INJURIES. 

See  Apfkal  and  Error,  4,  6;  Assignment,  1;  Carriers;  DAMAaKS,  1-3, 

6;  Evidence,  1-4,  8;  Negligence,  2,  3,  7,  8s  Witnssses,  3L 

PERSONAL  RIGHTS. 
See  Statutes,  4. 

PERSONS  ON  TRACK. 
See  Railroad  Companies. 

PHOTOGRAPHER. 
Photooraphsb,  Right  or,  to  Use  NEaArivx  or  Costombr.  — The  contract 
between  a  photographer  and  his  customer  includes,  by  implication,  aa 
agreement  that  the  negative  for  which  the  customer  sits  ahall  only  be 
nsed  for  the  printing  of  such  photographic  portraits  as  he  may  order  or 
Aothorize,  and  an  action  lies  for  a  breach  of  this  implied  contract. 
Moon  r.  Bugg,  539. 

PIERS. 
See  Watercourses. 

PLEA  IN  ABATEMENT. 
See  Abatement. 

PLEADING. 

L  Misjoinder  or  Causes  or  Action. —  A  complaint  showing  that  plaintiff  ia 
entitled  to  recover  a  sum  of  money  for  the  benefit  of  another,  and  that 
the  latter  will  not  join  in  the  action,  and  that  he  is  therefore  made  a 
party  defendant,  and  praying,  among  other  things,  that  plaintiff  be  al- 
lowed  a  reasonable  sum  for  his  costs  and  expenses,  and  that  such  de- 
fendant be  required  to  pay  such  sum,  does  not  unite  different  causes 
of  action.     First  Nat.  Bank  v.  Hummel,  257. 

I.  Pleading  Exhibits.  —  A  schedule  not  recited  in  full  in  a  pleading  can 
only  be  made  part  thereof  by  marking  it  so  that  it  can  be  identified, 
and  reciting  in  the  pleading  that  such  exhibit  is  so  marked  and  made 
part  of  it.     Catpary  v.  Portland,  842. 
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3.  Sham  Plkadino  is  One  Good  in  Form,  but  False  in  Fact;  one  entered 

for  the  mere  purpose  of  delay,  concerning  a  matter  which  the  pleader 
knows  to  be  false.     Patrick  v.  McManus,  253. 

4.  Answer  ob  Counterclaim  may  be  Stricken  out  as  Shah,  upon  affi- 

davits  showing  that  it  is  false,  where  suoh  affidavit  is  not  contradicted 
in  material  respects  by  counter-affidavits;  but  if  there  is  conflicting  evi- 
dence regarding  the  truth  of  the  defense,  it  cannot  be  stricken  out;  for 
a  trial  before  the  court  upon  affidavits  cannot  be  substituted  for  a  jury 
trial  in  the  ordinary  mode.     Id. 

&  Amendment  Chanoino  Nature  or  Action.  —  Plaintiff  will  not  be  al- 
lowed  to  amend  his  declaration  so  as  to  enable  him,  instead  of  recover- 
ing the  land  sued  for,  to  have  judgment  for  the  amount  paid  out  by  him 
as  purchaser  at  a  foreclosure  sale  thereof,  and  for  the  sale  of  the  land  to 
repay  such  amount.     Hohhy  v.  Bunch,  301. 

See  CoNSPiRACT;  Insurance,  30;  Judgments  and  Decrees,  9,  21;  Justice 
or  the  Peacs,  2;  Negotiable  Instruments,  4,  5;  Schools,  1,  2;  Scire 
Facias,  1. 

POLITICAL  ASSOCIATIONS. 
See  Associations. 

POSSESSION. 
See  Estates;  Landlord  and  Tenant,  6b 

POWER  OF  APPOINTMENT. 
See  Wills. 

PRACTICE. 
See  Affxal  and  Error;  Trial;  WiTNianHk 

PRESCRIPTION. 
See  Watercourses,  5,  8-10. 

PRESUMPTIONS. 
See  Crihinal  Law,  13,  14;  Executors  and  ADMiNiSTBATOBa,  11-14;  In- 
surance, 26-29;  Judges,  1;  Judgments  and  Decrees,  16,  17,  20; 
Marriage  and  Divorce,  2;  Master  and  Servant,  6,  7,  8;  NeglI' 
OKNOB,  11;  Negotiable  Instruments,  3;  OmoEBS,  1}  Payment,  1| 
Tbusts^  2. 

PRICE. 
See  Sales. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL   AND   SURETY. 
See  SxT-orr,  1,  2;  Suuetiesl 

PRIORITIES. 
See  Executions,  L 
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PRIVATE  WAYS. 

1.  Wherb  a.  Wat  or  Necessity  is  OBSTRUcrED  by  one  across  whose  land  it 
ruDs,  the  person  entitled  to  such  way  may  cross  such  lands  at  some  other 
convenient  place  in  order  to  reach  the  highway.     Johnaonr.  Bor$on,  146. 

S.  Private  Wat,  Right  to  Maintain  Bar8  across.  —  While  one  over  whose 
lands  another  has  a  private  way  may  lawfully  maintain  a  reasonable  bar* 
way  at  the  end  of  such  way,  he  has  no  right  to  maintain  any  unrea-sonable 
obstruction  across  the  way,  and  whether  a  bar-way  actually  maintained 
U  reasonable  or  not  is  a  question  for  the  jury.     Id. 

9,  Co-tenants  or  a  Right  or  Wat.  —  If  two  or  more  persons  are  co-tenanta 
of  an  alley  which  is  subject  to  aui  agreement  that  it  shall  be  used  for  no 
other  purpose  than  as  an  alley  for  the  mutual  benefit  of  the  owners  of 
the  property  on  each  side  thereof,  one  of  them  has  no  right  to  obstruct 
the  alley  by  building  a  wooden  frame  across  it,  and  putting  up  hooks 
and  slides  of  metal  to  hang  and  slide  beef  and  other  meat  on.  Nor  is 
the  right  of  the  other  parties  in  interest  to  enjoin  such  use  of  the  alley 
impaired  by  the  fact  that  they  are  not  damaged  thereby.  They  are 
entitled  to  stand  on  their  strict  legal  rights,  whether  they  are  damaged 
«r  not.    SiDtft  ▼.  Cocker,  347. 

PRIVIES. 
8m  Cohteaot;  Injunctions,  I;  UsusT,  4> 

PRIVILEGK 
See  Process,  4,  Sw 

PROBATE  COURT. 
See  JuDOHKNTS  AMD  Decrbb,  16, 17. 

PROCESS. 

1.  j0DoifKNT  Process,  Service  or,  when  Inoperativk  — When  process  is 
required  to  be  personally  served,  a  service  by  leaving  a  copy  at  the  de- 
fendant's residence  is  no  service  at  all.    Hobby  y.  Bunch,  301. 

t.  Service  bt  Pitblication,  in  Personal  Action,  on  Persons  within 
State  not  Dub  Process  or  Law.  —  In  actions  m  personam  strictly 
judicial  in  their  character,  and  proceeding  according  to  the  course  of 
the  common  law,  service  of  the  summons  by  publication,  upon  resident 
defendants  who  are  personally  within  the  state,  and  can  be  found  therein, 
is  not  due  process  of  law.  And  a  statute  which  assumes  to  authonn 
such  service  in  actions  to  foreclose  mortgages  is  unconstitutional  and 
void.     Bardwell  v.  ColUns,  547. 

t.  The  Return  or  Process  is  a  Part  or  the  Record,  and  mnst  be  noticed 
even  by  a  purchaser,  though  the  judgment  recites  service  thereof. 
Hobby  V.  Bunch,  301. 

4.  Privilege. —  Suitor  or  Witness  in  Attendance  upon  the  Trial  or  Ant 
Case  in  Court  is  Exempt  from  the  service  of  any  writ  or  summons 
npon  him;  and  if  he  is  served  with  such  writ  while  so  in  attendance  on 
the  court,  he  may  either  have  the  service  vacated  on  motion,  or  file  a 
plea  in  abatement  of  the  suit  or  summons,  and  insist,  by  his  plea,  upon 
his  privilege.     Thornton  v.  American  Wriling-machine  Co.,  320. 

§,  Privileob.  —  Service  or  Process  on  a  Suitor  or  Witne.ss,  when  He  is 
IN  Attendance  in  Court,  is  not  Void,  though  voidable.    If  he  does  not 
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claim  his  privilege  in  any  manner,  but  remains  silent,  and  judgment  l» 
entered   against  him,  it  is  valid,  and  the  court  will  not  vacate  it  on  his 
motion,  made  nearly  eighteen  months  after  its  entry.    Id. 
See  Extradition;  Infants,  2;   Judgments  and  Decrees,  5-9,  18;  Juris- 
DiCTioM,  4;  Justice  or  THE  Peace,  I;  Mo&tqages,  5. 

PROMISSORY  NOTES. 
See  NiooTUBLB  Instruments;  Tritsts,  10;  Usury;  Vsndob  and  Vkndkb,  10. 

PROOFS  OF  LOSS. 
See  Insurance,  20-28. 

PROXIMATE  CAUSE. 
See  Negligence,  4,  6. 

PUBLIC  LANDS. 
Riparian  Riohtb  ot  Homestead  Settler  thereon. — The  riparian 
rights  of  a  settler  npou  the  public  lands  of  the  United  States,  with 
the  intention  of  claiming  the  land  under  the  homestead  laws,  attaclv 
from  the  date  of  his  settlement,  provided  he  complies  with  the  law, 
and  obtains  a  patent  for  the  land.  When  such  patent  issues  it  relates- 
back  to  the  settlement,  and  cuts  off  the  right  to  divert  any  stream  ot 
water  ranning  through  such  homestead.  FarM  t.  Cooket  838. 
See  Homestead. 

PUBLICATION. 
See  Libel;  Process,  S> 

PUNISHMENT. 
See  Criminal  Law,  3. 

PURCHASE-MONEY. 
See  Mortgages,  1. 

QUARRELING. 
See  Criminal  Law,  19. 

QUESTIONS  OF  FACT. 
See    PRATJDirLBNT   Conveyances,    6,  8;  Insurance,    31;    Marriaob    ani>- 
Divorce,  2,  3;  Master  and  Servant,  14;  Municipal  Corporations, 
12;  Nbquokncb,  &-10,  14,  15;  Trespass;  Vendor  and  Vendee,  15. 

QUITCLAIM  DEEDa 
See  Deeds,  2. 

RAILROAD  COMPANIES. 
1.  DuTT  TO  Employees    of  Different  Companies  in  CobiCmon  Switch- 
TARD.  —  Where    a    common    switch-yard    is    used    by    different   rail- 
road companies,  each  having  its  own  track  passing  very  close  to  eacb^ 
other,  each  company  owes  the  same  duty  as  to  care  to  the  employees^ 
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•f  the  other  necessarily  upon  its  track  in  tlie  discharge  of  their  duty 
M  it  owes  to  its  own  employees  upon  its  own  track  under  similar  cir- 
cumstances.    MeMartludl  v.  Clucago  etc  Jt'y  Co.,  454. 

&  Umdck  Sfsed  in  Violation  or  Obdinanck  as  Niouobmck. — In 
an  action  to  recover  for  injury  from  being  struck  by  a  railroad  en- 
giae,  proof  that  it  was  being  run  at  a  rate  of  speed  in  violation  of  a  city 
ordinance  at  the  time  of  the  accident  is  evidence  of  negligence,  when  the 
jury  is  justified  in  finding  that  the  engine  might  have  been  stopped  in 
time  to  avoid  the  accident  if  it  had  been  running  at  a  slower  rate  of  speed 
and  that  the  injured  party  trusted  to  defendant's  employees  to  run  th* 
•ngine  at  lawful  speed.     Id. 

Z.  Kboltoenob  —  iMSTftucnoiTS. — Where,  in  an  action  to  recover  for  per- 
•onal  injury  to  a  railway  employee  from  being  stmck  by  the  locomotive 
•f  another  company,  it  is  alleged  that  defendant  was  negligent  because 
its  engine  was  managed  and  controlled  by  incompetent  employees,  who 
failed  to  see  the  injured  party  in  time  to  give  alarm  signals,  and  it  is 
■hown  that  the  place  of  accident  was  a  railroad  yard  in  a  city,  nsed  by 
several  companies  together,  whose  tracks  were  in  close  proximity  to  one 
another,  an  instruction  that  if  the  injured  employee  was  in  the  discharge 
of  his  duties  at  the  time  of  the  accident,  and  the  employees  of  defendant 
were  not  on  the  lookout,  and  had  its  engine  in  the  possession  of  or  under 
the  control  of  an  incompetent  person,  it  would  be  guilty  of  negUgenoe, 
is  proper  and  unobjectionable.    IcL 

4.  Kkolioencb  —  Failure  or  Railroad  EifPLOTEB  to  "Look  Out." — 
Where,  in  an  action  to  recover  for  personal  injuries  from  being  struck  by 
a  railroad  engine,  it  is  shown  that  several  persons  at  the  scene  of  the 
accident,  not  charged  with  the  duty  of  watching  the  track,  saw  the  in> 
jnred  party  before  he  was  struck,  it  may  be  inferred  that  the  party 
operating  the  engine,  who  was  charged  with  the  duty  of  watching  the 
track,  did  not  "look  out,"  and  was  therefore  guilty  of  negligence.    Id. 

§,  Nkoliokucs  — Inoomfetenct  or  Fikehan. — Where,  in  an  action  to  re- 
cover for  injury  in  being  struck  by  a  railroad  engine,  it  is  shown  that,  at 
the  time  of  the  accident,  such  engine  was  in  charge  of  a  fireman,  this  faot, 
in  connection  with  a  failure  to  promptly  stop  the  engine,  tends  to  show 
the  fireman's  incompetency  as  an  engineer,  and  the  negligenos  of  his 
employer.    Id, 

8.  Nkoliqencs  —  Failusb  to  Sional.  — Where,  in  an  action  to  recover  for 
injury  from  being  stmck  by  a  railroad  engine,  the  evidence  is  conflicting 
on  the  issue  of  defendant's  negligence  in  failing  to  give  proper  signals  by 
ringing  the  bell,  it  is  properly  submitted  to  the  jury  as  an  issue  of  fact 
Id. 

7*  KxoLioBNCx  —  Person  on  Track.  — In  an  action  to  recover  for  injuries 
received  by  the  employee  of  one  railroad  company  by  being  struck  by 
the  engine  of  another,  an  instruction  that  joint  occupancy  of  ground  for 
railroad  purposes  by  two  or  more  companies  will  impose  on  each  the 
duties  to  the  employees  of  the  other  necessarily  using  the  track  which 
it  owe3  to  its  own  employees  is  not  erroneous  as  assuming  that  the 
occupancy  of  the  ground  in  the  case  before  the  court  was  joints  and  that 
the  use  of  the  track  by  the  injured  employee  was  necessary.     Id. 

8.  Neolioencb  or  Employee  on  Track  —  Dutt  to  Look  akd  Listbn.  — 
Where,  in  an  action  to  recover  for  injuries  to  an  employee  of  one  rail> 
road  company  from  being  struck  by  the  engine  of  another,  it  Is  shown 
that  the  tracks  of  the  two  companies  were  very  dose  to  each  other; 
▲m.  St.  Bkp..  Vol.  XX.  — 66 
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that  such  employee  and  the  other  employees  of  his  company  were  ac. 
cnstomed  to  step  upon  the  track  of  the  defendant  company  to  nn.j 
signals,  which  were  necessary  to  the  protection  of  both  companies;  that 
this  custom  was  acquiesced  in  and  not  objected  to  by  the  defendant  com- 
pany; and  that  such  employee  had  stepped  upon  its  track  for  the  pur- 
pose of  signaling  at  the  time  of  the  accident,  —  he  was  not  a  trespasser 
80  as  to  preclude  him  from  recovering,  nor  does  the  rule  that  a  person  oa 
the  track  is  required  to  *'  look  and  listen  "  apply  in  such  a  case.     Id. 

9.  Negligencb  —  DuTT  OP  Railway  Corporation  to  Person  Approachinq 

THB  Track.  —  The  mere  fact  that  a  traveler  is  approaching  the  track  is 
not  sufficient  to  require  the  engineer  to  give  an  alarm  or  to  stop  his 
engine  when  it  is  broad  daylight,  the  engine  visible,  the  bell  ringing,  and 
the  traveler  is  an  adult  in  apparent  possession  of  his  senses,  and  looking 
toward  the  train.  In  such  a  case,  the  engineer  may  act  on  the  supposi- 
tion that  the  traveler  will  stop;  but  he  must  not  rest  upon  this  supposition 
so  long  as  to  allow  his  engine  to  reach  the  point  where  it  will  become  im- 
possible for  him  to  control  his  train,  or  give  warning  in  time  to  prevent 
injury  to  the  traveler,  supposing  the  latter  to  continue  bia  course.  Hed- 
dies  V.  Chicago  etc  Ky  Co.,  106. 

10.  DoTT  TO  Stock  on  Track.  — The  duty  which  a  railroad  company  owes 
to  the  owner  of  stray  stock  upon  its  track  is,  that  the  engineer  in  charge 
of  the  train  at  the  time  shall  use  ordinary  or  reasonable  care,  after  the 
stock  is  discovered  by  him,  to  prevent  injury  to  it.  It  is  not  negligence 
for  a  railroad  company  to  fail  to  keep  a  lookout  for  stock.  Memphis  etc. 
R.  R.  Co.  V.  Kerr,  159. 

11.  Liability  for  Killing  Stock  —  Bubdkn  of  Proof. — A  railway  com- 
pany, by  permitting  cotton-seed  to  accumulate  on  or  about  its  track,  is 
under  obligation  to  maintain  reasonable  «are  to  prevent  injury  to  stock 
attracted  thereby,  and  if  an  animal  is  killed  while  feeding  on  such  seed, 
the  company  mast  assume  the  burden  of  proving  that  it  exercised  rea> 
sonable  care  to  prevent  the  killing.     Railway  v.  Dick,  190. 

See  Carriers;  NBOLiaENCK;  Witnesses,  3. 

RAPE. 
See  Criminal  Law,  28,  29L 

RECEIPT. 
See  Warehoussiuut. 

RECEIVERS. 
See  JuRisDiorioN,  2;  Vendor  and  Vkndbk,  7* 

REDEMPTION. 
See  Mortgages,  6. 

REGISTRATION. 
See  Cuattbl  Mortgages,  1;  Fraudulbnt  OoNVBTANOBa,  t. 

RELEASE. 
See  Joint  Liability,  1;  Schools,  9. 
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RELIEF  AGAINST  JUDrxMENT. 

See  JUDOHEMTS   AND   DECRBlCa. 

RELIGIOUS  SOCIETIES. 
IwjUNcmoN  TO  Restrain  Sale  of  Church  Propertt  —  Parties.  —  Where 
«  church  building  has  been  erected  by  volontary  contributions  made 
under  agreement  that  the  building  is  to  be  used  for  certain  specified 
purposes,  a  contributor  may  enjoin  a  sale  of  the  property,  where  no  suf* 
ficient  reason  is  shown  for  the  attempted  sale  and  its  effect  would  be  to 
divert  the  funds  from  the  use  intended.  It  is  not  necessary  for  all  of 
the  contributors  to  join  in  the  suit  to  restrain  sach  sale,     Avery  v.  Bo- 

her,  672. 

See  EviDXNCK,  7. 

REMAINDERMEN. 
See  Estates;  Partition,  3-4b 

REMAINDERS. 
See  WiLLii. 

REMEDY. 
See  MuiaciPAL  Corporations,  7,  18-20;  Vxndor  and  Vsndks,  6w 

REMOTE  DAMAGES. 
See  Carriers,  8,  9. 

REMOVAL  OF   CAUSES. 
See  Attachment  and  Garnishment,  2. 

REPAIR  OF  PREMISES. 
See  Landlord  and  Tenant. 

REPLEVIN. 

1.  To  Assert  that  Lien  or  Mortoaoe  Still  EIxists  after  payment  of  the 
mortgage  debt  is  a  fraud  on  the  mortgagor's  execution  creditors,  and 
they  may  levy  upon  the  property  without  making  the  levying  oflBcer  lia- 
ble in  replevin  for  the  return  of  the  property  to  the  mortgagee,  iluel- 
ler  V.  Provo,  825, 

S.  Appraised  Value  of  Property  taken  in  replevin  is  not  conclu* 
sive,  but  is  accepted  only  in  the  absence  of  evidence  more  satisfactory. 
Still,  if  such  valuation  is  not  contested,  it  will  be  deemed  to  be  satisfac- 
tory.     fd. 

S.  Waiver  of  Return  of  Property. — In  replevin  against  an  officer  for 
property  seized  under  execution,  he  may  waive  a  return  of  the  property, 
and  take  judgment  for  the  amount  of  his  lien  already  established  by 
the  first  judgment;  and  the  acceptance  of  a  verdict  for  the  value  of 
the  lien,  and  causing  judgment  to  be  entered  thereon,  is  sufficient  eri* 
danoe  of  his  election  to  waive  a  return.    ItL 

REPUTATION. 
See  Criminal  Law,  20-2L 
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RESALE. 
See  Judicial  Sales,  1-3. 

RESCISSION. 
See  Sales,  2;  Vendor  and  Vendee,  2-12. 

RES  JUDICATA. 
See  Associations,  8;  Judgments  avd  Degress,  14,  1& 

RESIDENCE. 
See  Insurance,  13. 

REVERSED   JUDGMENT. 
See  Bailment,  5. 

REVERSIONERS. 
See  Estates;  Partitton. 

REVOCATION. 
See  Trust  Deeds. 

RIGHT  OF  APPEAL. 
See  Judgments  and  Decrees,  1-4. 

RIGHT  OF  WAY. 
See  Private  Ways. 

RIPARIAN  RIGHTS. 
See  Public  Lands;  Watercoursbs. 

ROBBERY. 
See  Criminal  Law,  30,  31. 

SAFE  MACHINERY. 
See  Master  and  Servant. 

SALES. 

L  Prici  oj  Goods  Sold  for  Unlawful  Use  mat  be  Recovered  whek.  — 
One  who  sella  goods  to  a  person  known  to  him  to  be  the  keeper  of  a 
house  of  prostitution,  withont  knowing  just  what  was  to  be  done  with 
the  goods,  but  supposing  that  she  would  sell  or  use  them  in  her  brothel, 
may,  no  other  facts  appearing,  recover  the  price  thereof  in  an  action 
against  her.     Anheuaer-Buach  B.  Aat'n  v.  Mason,  580. 

2.  A  Defect  in  Quautt  or  a  Part  of  an  Installment  of  property  pur- 
chased does  not  entitle  a  purchaser  to  reject  a  subsequent  installment. 
which  is  free  from  defects,  where  neither  party  shows  any  intention  to 
abandon  or  rescind  a  contract  of  purchase.     Miller  v.  Moore,  329. 

8.  Usage  Contrart  to  Law.  —  If  a  state  law  raises  a  warranty  in  favor  of  a 
purchaser,  he  cannot  be  deprived  of  its  benefits  by  showing  a  local  usage 
to  the  effect  that  one  who  receives  an  article  and  pays  for  it  is  deemed 
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to  release  all  claims  for  defects  or  quality,  nnlesa  he  is  shown  to  hav« 
recognized  and  adopted  such  usage  in  his  own  business.     Id. 

Warranty.  —  Thb  Dbscriptivb  Words  "No.  2  white  mixed  com, 
bulk,"  comprehend  quality  as  well  as  variety,  and  imply  a  warranty 
on  the  part  of  the  seller  as  to  both.     Id. 

Warbantt.  —  iNSPionoH  BY  THE  Bhykb  bkfork  Aockptancb  will  not 
deprive  him  of  the  protection  of  a  warranty  as  to  latent  defects.  If  a 
car  of  corn  was  "false  packed,"  by  placing  sound  corn  upon  the  sur- 
face and  that  which  was  musty  some  two  feet  beneath,  the  musty  corn 
should  be  regarded  as  a  latent  defect,  and  the  purchaser  is  not,  by  his 
acceptance  of  a  car,  after  an  inspection  which  did  not  discover  the  fraud, 
precluded  from  subsequently  recovering  upon  a  warranty  that  the  com 
was  of  good  quality.     Id. 

See  Afothbcabiss;  Cabriebs,  7;  Payhbmt,  2;  Vkkdob  and  Vkndu. 

SATISFACTION. 
See  Joint  IjI  ability,  L 

SCHOOLS. 

CONSTITUTIOMAL  La  W  —  BlBLE-BEADLNG  IM  COHMON  SCHOOLS —  SUFFICIXMOT 

or  Petition.  —  A  petition  for  a  writ  of  mandamua  to  compel  the  discon- 
tinuance  of  the  reading  of  the  Bible  in  the  common  schools,  idleging  that 
petitioners  are  taxed  for  the  support  of  such  schools,  and  are  equally  en- 
titled  to  the  benefit  thereof,  and  that  such  reading  therein  is  contrary  to 
the  rights  of  conscience,  is  sectarian  instruction,  and  is  prohibited  by 
section  3  of  article  10  of  the  Wisconsin  constitution,  is  sufficiently  broad 
to  cover  any  valid  objection  which  may  be  made  to  such  reading.  State 
T.  District  Board,  41. 

Constitutional  Law  —  BrsLE-BEADiNa  in  Common  Schools  —  Allboa- 
TiONS  not  Admittbd  BY  Demubrsb. —  Allegations  in  the  answer  to  a  peti- 
tion for  a  writ  of  mandamua  to  compel  the  discontinuance  of  Bible-reading 
in  the  common  schools,  that  such  reading  is  not  sectarian  education, 
and  that  there  is  no  material  difference  between  the  King  James  version 
of  the  Bible  read  in  such  schools,  and  the  Douay  version,  are  not  ad- 
mitted by  demurrer.  The  former  allegation  is  a  conclusion  of  law, 
while  the  latter  is  not  well  pleaded,  being  against  common  knowledge. 
Id. 

Constitutional  Law — Biblb-rsadinq  in  Common  Schools. — The  reading 
of  any  version  of  the  whole  Bible  in  the  common  schools  as  a  text- book 
without  restriction,  and  though  not  accompanied  by  any  comment  by 
the  instructor,  ia  "sectarian  instruction"  within  the  meaning  of  section 
3,  article  10,  of  the  Wisconsin  constitution,  and  is  thereby  prohibited; 
nor  is  the  prohibition  removed  by  the  fact  that  any  child  may  with- 
draw from  such  school-room  during  such  reading.     Id. 

Constitutional  PROHnmoN  against  thb  Reaping  or  the  Biblb  in  com- 
mon schools  aa  a  text-book  does  not  extend  to  such  other  text-books  as 
are  founded  upon  the  fundamental  teachings  of  the  Bible,  or  which 
contain  extracts  therefrom,  not  sectarian  in  their  nature.     Id. 

Constitutional  Law  —  Bible-beading  in  Public  Schooi.s. —  Where  the 
constitutional  prohibition  against  sectarian  education  in  the  common 
schools  is  framed  in  clear  and  unambiguous  words,  such  words  are  con- 
trolling rather  than  an  interpretation  in  the  light  of  surrounding  facts 
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existing  at  the  time  of  the  adoption  of  such  constitution.  The  reading 
of  the  Bible  in  such  schools,  as  a  text-book,  need  not  be  specifically  in- 
cluded in  the  constitutional  prohibition  against  sectarian  instruction 
therein,  in  order  that  such  reading  may  be  excluded  by  its  terms.     Id. 

6.  Constitutional  Law  —  Bible-readino  in  Common  Schools,  as  a  text- 

book, is  religious  worship,  and  constitutes  the  school-house,  for  the  time 
being,  a  place  of  worship,  and  such  reading  during  school  hours,  against 
the  consent  of  a  tax-payer,  compels  him  to  support  a  place  of  worship 
within  the  meaning  of  section  18  of  article  1  of  the  Wisconsin  constitn- 
tion,  declaring  that  "  no  man  shall  be  compelled  ....  to  erect  or  sup> 
port  any  place  of  worship."    Id. 

7.  Constitutional  Law.  —  Biblb-beadino  in  Common  Schools,  as  a  text- 

book, is  sectarian  instruction,  and  the  money  drawn  from  the  state  treas- 
ury for  the  support  of  such  schools,  where  such  reading  is  practiced,  is 
"  for  the  benefit  of  a  religious  seminary,"  within  the  meaning  of  section 
18,  article  1,  of  the  constitution  of  Wisconsin,  prohibiting  such  appropria- 
tion of  the  state  funds.     Id. 

8.  MoNKT  or  School  District  Lost  by  Bubolart,  Liabilitt  ot  Treasurer 

FOR.  —  The  fact  that  the  treasurer  of  a  school  district  has  lost  the  funds 
of  the  district  by  burglary  without  his  fault  does  not  constitute  a  de- 
fense to  an  action  on  his  official  bond  for  failure  to  pay  over  to  his  suc- 
cessor in  office  money  received,  but  never  paid  out,  by  him,  where 
neither  the  statute  nor  the  bond  contemplates  any  other  mode  by  which 
he  is  to  be  relieved  from  accountability  than  by  payment  of  the  money 
received  by  him.     Board  of  Education  v.  Jewell,  586. 

9.  Release  by  School  District  os  Treasurer  for  Money  Stolen  from 

Him  Ineffectual.  -^  A  vote  of  the  electors  of  a  school  district,  and  of 
its  board  of  education,  withont  consideration,  to  discharge  the  treas- 
urer of  the  district  from  liability  for  money  stolen  from  him  without 
his  fault,  is  legally  ineffectual  to  discharge  him  from  his  obligation.  Id. 
See  Municipal  CoRPORATioNa,  21. 

SCIRE  FACLA5. 

1.  No  Answer  to  a  Scire  Facias  will  be  Sustained,  if  it  states  matters 

which  would  have  constituted  a  defense  to  the  original  action.  Shttpp  v. 
Hoffman,  476. 

2.  Judgment  against  a  Married  Woman  is  not  Void,  and  therefore,  to  a 

scire  facias  based  upon  an  unconditional  judgment,  it  is  not  sufficient  to 
plead  that  the  defendant,  at  the  time  of  its  recovery,  and  of  the  execution 
of  the  obligation  on  which  it  was  founded,  was  a  married  woman.     Id. 

SEDUCTION. 
See  Marriaqb  and  Divorcb,  1. 

SEISIN. 
See  Estates;  Partition,  6. 

SELF-DEFENSE. 
See  Criminal  Law,  4. 

SERVICE. 
See  Process. 
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SET-OFP. 

1.  Set-ott  ov  Dkbt  Dos  Princifal  in  Acnoir  lOAnrsr  Scrttt.  —In  an 

action  against  A  surety  the  defendant  may  set  off  a  debt  due  from  the 
plaintiff  to  the  principal  debtor,  if  the  latter  is  a  party  and  is  insolvent. 
Becker  v.  Nort/ivxiy,  543. 

2.  I.NTBKVBNTION    BT    PRINCIPAL    IN    AORON   AGAINST    SURXTT.  —  Where   • 

surety  is  sued  alone,  the  principal  debtor  may  intervene  in  the  action 
and  set  off  a  debt  due  him  from  the  plaintiff.     Id. 
8.  SsT-orr,  Brbach  or  Contract  Inyolvino  Tort  hat  bk  Ussd  as.  —  A 
breach  of  contract,  though  it  also  involve  a  tort,  may  be  used  as  a  set- 
oS.    Id, 

See  Banks  and  Banking;  Corporations,  14. 

SHAM  PLEADma. 
See  Pleading. 

SHELLEY'S  CASTL 
See  Wills,  8. 

SHERIFFS. 
See  Sheripf's  Deed. 

SHERIFF'S  DEED. 

1.  Who  is  Proper  Officer  to  Execute  —  Adverse  Possession.  —  The 
sheriff  in  office  at  the  time  that  the  certificate  of  sale  under  execu- 
tion is  produced  and  the  deed  demanded  is  the  proper  officer  to 
execute  the  deed.  In  such  case,  a  claim  of  adverse  possession  can- 
not  be  based  upon  a  deed  executed  by  the  officer  who  made  the  sale, 
and  whose  term  of  office  had  expired  at  the  time  of  the  execution  of  the 
deed,  especially  when  such  possession  has  not  been  open,  notorious,  ex- 
elnsive,  and  continuous  for  the  necessary  period  of  time.  FauU  v.  CooLe, 
836. 

8.  As  Eyidencb  on  Collateral  Attack.  —  A  sheriff's  deed  which  recites 
a  judgment  against  three  defendants,  and  a  direction  to  levy  against  one 
only,  whose  land  is  levied  upon  amd  sold,  is  sufficient  in  a  collateral 
proceeding  to  support  the  sheriff's  sale  in  pursuance  of  which  the  deed 
was  made.     Owen  v.  Baker,  618. 

8.  Recitals  —  Time  op  Cohmencebibnt  op  Lien. — The  time  fixed  by 
law  for  the  commencement  of  a  judgment  lien  cannot  be  changed  by  the 
recitals  in  a  sheriff 's  deed.     Id. 

4.  Acknowledgment. — Where  the  clerk  of  the  circuit  court  is  also  re- 
corder of  deeds,  the  addition  in  the  acknowledgment  of  a  sheriff's  deed 
of  the  word  "recorder,"  after  the  name  of  the  clerk,  will  not  vitiate 
the  deed.     Id, 

6.  Certificate  op  Acknowledgment  of  sheriff's  deed  may  be  supported  by 
reference  to  the  language  of  the  conveyance  itself.    Id,  , 

SHERIFF'S  RETURN. 
See  ArrACflMBNT  and  Oabnishmbnt,  1,  2. 

SIDEWALKS. 
See  Municipal  Corporations. 
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SOCIAL  CLUBS. 
See  Associations,  3-8. 

SPECIFIC  PERFORMANCE. 
See  AoENcr,  1. 

SPRINGS. 
See  Watercookses,  12,  13. 

STATUTES. 

1.   STATtTTB  18  VoiD  BEOAUSB  IT  USCKPS  THK  JUDICIAL  POWKB  of  the  COUrta, 

if  it  adjudicates  an  act  unlawful  and  presumptively  injurious  and  dan« 
gerous,  when  it  is  not  so,  and  commands  the  courts  to  enjoin  it  without 
proof  that  any  injury  or  danger  has  been  or  will  be  caused  by  it.  City  of 
Janeaville  v.  Carpenter^  123. 

S.  Statctb  is  UNOONSTrrunoNAL  as  DraoaniiHATiNa  and  Class  Leqisla* 
TION,  if  its  operation  is  restricted  to  part  of  a  river  within  a  county, 
and  it  makes  acts  unlawful  there  which  in  all  other  parts  of  that  river 
and  in  all  other  rivers  are  lawful,  and  gives  to  a  class  of  persons  the  ad* 
vantage  of  maintaining  actions  without  proof  that  any  injury  or  danger 
has  been  or  will  be  caused  to  them.     Id. 

8.  Though  a  statute  does  not  violate  any  special  clause  of  the  conatitntion,  it 
may  be  a  violation  of  its  essential  spirit,  purpose,  and  intent,  and  con* 
trary  to  public  justice,  and  therefore  unconstitutional  and  void.     Id. 

4.  Pbrsonal  Riqhts.  —  Any  person  may  pursue  any  lawful  calling  in  his 
own  way,  not  encroaching  npon  the  rights  of  others.  It  is  not  compe- 
tent to  forbid  any  person  or  class  of  persons,  whether  citizens  or  resi- 
dent aliens,  offering  their  services  in  a  lawful  business,  or  to  subject 
others  to  penalties  for  employing  them,  unless  the  nature  of  the  work 
is  such  as  makes  it  unfit  for  certain  persons,  as  for  females  and  infanta. 
Ex  parte  Kuback,  226. 

See  AorioNS;  Executions,  8;  ExEouroBa  and  Administrators,  1;  Joint 
LiABiLiTT,  2;  Municipal  Corporations,  7;  Nuisances,  1;  Schools; 
Trusts,  8. 

STOCK  AND  STOCKHOLDERS. 
See  Associations,  2;  Corporations,  4-10. 

STOCK  ON  TRACK. 
See  Railroad  Companies,  10,  11. 

STREETS. 
See  HiOHWATs;  Injunctions,  2;  Municipal  Corporations. 

SUBROGATION. 
See  Executors  and  Administrators,  9. 

SUMMONS. 
See  Process. 

SURETIES. 
See  Attachment  and  Garnishment,  9,  10;  Officers,  3-6;  Skt-off,  1,  2. 
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surface  water. 

S«e  Municipal  Cobporations,  i. 

SURRENDER  OF  POLICY. 
See  Insubancs,  32. 

TELEPHONE  COMPANIES. 

TstBPHOMB- FOLKS,    LlABILITT    TOB    ImJURIBS    ReSCLTIXO    TROM. — One    ill' 

jnred  by  bia  team,  while  frightened  and  running  along  a  public  high- 
way,  eoming  into  collision  with  a  telephone-pole  which  haid  been  placed 
therein  by  aathority  of  law,  cannot  recover  of  the  telephone  company 
therefor,  where  it  appears  that  the  poles  were  set  in  such  highway  with 
dae  care,  and  as  near  the  side  thereof  as  they  eonld  be  placed  without 
encroaching  npoa  adjacent  property.  BoberU  r,  Wiicotmn  Telephone  Co., 
liX 

TENDER. 
8e9  ViNDOR  AMD  Ybndkb,  IQL 

THREATS. 
See  Cbiminal  Law,  31. 

TICKETS. 
See  CARBissat  7« 

TORTS. 
€••  Abathuht;  2}  Joint  Liabilitt;  Muhicifal  Corfobation^  IS;  Ssr* 

orr,  3. 

TRADE-MARKS. 
Tbadi  Nams  —  lyrRiMOKMKNT.  —  A  loan  and  trust  company  cannot  ex* 
clnsiyely  appropriate  the  state  name  and  geographical  word  "Ne- 
braaka"  as  a  trade  name  by  incorporating  under  the  name  "Nebraska 
Loan  and  Trust  Company,"  and  enjoin  others  in  the  same  business  from 
using  the  same  name,  where  there  is  no  conflict  of  interest  nor  oppor- 
tunity for  the  public  to  be  deceived.  The  rules  applicable  to  trade- 
marks  upon  manufactured  goods  do  not  apply  to  such  a  case.  Nebratka 
L.*T.Oo.  r.  Nine,  686. 

TRADE   NAME. 
See  Tradb-marks. 

TRAVELERS. 
See  Innkeepers. 

TREASURERS. 
See  CouMTiBs;  Schools,  8,  S. 

TRESPASS. 
Daxaoxs  roR  WiLLFiTL  JoiKT  TRESPASS,  HOW  IlsTnf ATSD.  —  In  an  action 
to  recover  damages  for  a  willful  joint  trespass,  the  jury  should  estimate 
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the  damages  against  all  the  guilty  defendants  according  to  the  amount 
•which  they  think  the  most  culpable  should  pay;  but  where  the  jury  have 
improperly  apportioned  and  severed  such  dauiages  between  the  defend- 
ants, the  plaintiff  may  cure  the  irregularity  by  entering  a  nollt  prosequi 
as  to  all  but  one,  taking  judgment  against  him  only.  Warren  v.  West- 
rup,  578. 

See  HiOHWAT%  1;  Joint  Liabilitt;  Watbrcourses,  11. 

TBIAL. 

1.  Answer  not  Resfonsivb  to  thk  Question   Asked  may  be  stricken 

out  on  motion  of  the  party  who  deems  himself  injured  thereby;  but 
if  he  does  not  make  such  motion,  he  cannot  hold  his  adversary  re- 
sponsible for  the  answer,  nor  successfully  seek  a  new  trial  on  the 
ground  that  it  was  given.     Neddies  v.  Chicago  etc.  Ji'y  Co.,  106. 

2.  Where  Plaintiff's  Witness  has  been   allowed  to  answer  a  question 

of  doubtful  competency,  it  is  error  to  refuse  to  allow  defendant's  wit- 
ness to  answer  practically  the  same  question.  Kelley  v.  Detroit  etc.  R.  B. 
Co.,  514. 

3.  Jury  and  Jurors  —  Right  to  Correct  Verdict.  —  Where  the  jury,  by 

mistake,  has  rendered  a  verdict  for  defendant,  and  the  mistake  is  im- 
mediately discovered,  and  attention  called  to  it,  the  jury  may  retire  and 
correct  the  verdict,  so  as  to  make  it  stand  in  favor  of  plaintiff,  as  was 
originally  intended.     Blaloch  v.  Waldrup,  348. 

4.  Verdict.  — Failure  to  Pass  on  Special  Issues  will  not  vitiate  a  general 

verdict  supported  by  evidence  on  other  points  involving  the  same  ques- 
tions.    McMarahall  v.  Chicago  etc.  R'y  Co.,  454. 

5.  Refusal  of  Court  to  Make  Findings  is  Error  whek.  —  Where,  in  an 

action  against  a  bailee  to  recover  for  property  wrongfully  permitted  by 
him  to  be  appropriated  by  the  bailor's  creditors  under  a  judgment  against 
the  bailor,  there  is  evidence  tending  to  show,  and  plaintiff's  counsel  re- 
quests the  court  to  find,  that  said  judgment  was  entered  upon  an  offer 
of  judgment  made  by  an  attorney  for  plaintiff  without  authority  and  ia 
fraud  of  her  rights;  that  the  execution  thereon  was  issued  after  the  at- 
tachment in  the  case  was  dissolved,  and  that  it  directed  the  sale  of  the 
attached  property  in  the  same  manner  as  if  the  attachment  was  in  force; 
that  the  execution  was  issued  to  a  person  who  had  no  authority  to  serve 
it  or  to  sell  the  property,  and  that  the  sale  thereunder  was  itself  fraudu- 
lent and  unfair,  —  it  is  error  for  the  court  to  refuse  to  find  on  these  mat- 
ters, as  without  findings  thereon  it  cannot  be  legally  determined  that 
the  property  came  to  the  plaintiff's  use,  or  that  she  had  the  benefit 
thereof.     Robert*  v.  Stuyvesant  S.  D.  Co.,  718. 

6.  Assignment  of  Error  not  Considered  when.  —  An  assignment  of  error 

to  the  admission  of  testimony  which  does  not  give  the  offer  made  nor  the 
substance  of  the  testimony  admitted  under  it,  and  does  not  show  any 
exception  sealed,  although  it  quotes  the  objections  made  to  the  admis- 
sion thereof,  will  not  be  considered.     Burson  v.  Fire  Asa'n,  919. 

7.  When  the  Court  Makes  a  Mistake  in  stating  evidence  to  the  jury, 

from  want  of  distinct  recollection  of  it,  it  ia  the  duty  of  counsel  to 
Biiggest  its  correction  at  once,  and  failing  to  do  so,  he  waives  the  error 
by  his  silence.     Muetze  v.  Tuteur,  115. 

8.  Instructions,  Omission  of,  when  not  Error.  —  Where  instructions  are 

given  as  to  all  issues  raised  by  the  pleadings  about  which  there  is  any 
dispute,  no  prejudice  results  from  the  omission  to  instruct  in  regard  to  a 
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defense  technicaHy  presented  by  a    general  denial.      HoQingtworth  r, 
noUnook,  411, 
See  Affbal  akd  Eksob;   Hosband  and  Witb,  7;  Iksubanck,  19;  Nkw 

Trial. 

TROVER. 
8««  Agenct,  4;  HiOHWATS,  1;  Usubt,  3, 

TRUST  DEEDS. 
Power  to  Rxvokb.  —  A  trust  deed  contaiaing  no  power  of  revooation,  exe« 
outed  by  a  single  woman,  and  not  in  contemplation  of  marriage,  con* 
veying  her  property  in  trust  to  pay  to  her  the  income  during  life,  and 
at  her  death,  in  trnst  for  her  appointees,  or  in  default  of  appointment^ 
in  trust  for  her  heirs,  creates  a  passive  trust,  which  the  grantor  may 
revoke  at  any  time,  and  call  for  a  reconveyance,  especially  when  it  ap< 
pears  that  there  was  no  intention  to  make  an  irrevocable  gift,  and  that 
the  deed  was  executed  without  the  advice  of  counsel,  and  upon  the  as* 
■nrance  by  the  contingent  beneficiaries  that  it  could  be  revoked,  and 
that  the  only  purpose  of  its  execution  has  been  accomplished.  Briator  r. 
Tosher,  853. 

See  CoBFORATioNS,  11-15;  Deeds,  3. 

TRUSTS. 

1.  Trusts,  Notice  of. — The  addition  of  the  word  "trustee  "to  the  name  of  a 

person  is  notice  of  a  trust,  and  calls  for  inquiry  and  examination.  Mar- 
bury  V.  Ehlen^  467. 

2.  Trustee  is  Presuusd  to  Hold  Pbopbrtt  iob  Adm inistbation,  and  not 

FOB  Sale.     Id. 

3.  Transfers  in  Contravention  of  Trust  Ratified  bt  Some  of  the  Bene* 

FiciABiES.  —  If  A  Portion  of  Trust  Profbbtt  is  Transferred  in 
contravention  of  the  trust  under  which  it  was  to  be  held  for  the  benefit 
of  the  trustee's  children  which  he  should  have  at  any  time  during  his 
life,  and  all  the  beneficiaries  in  being,  except  one,  ratify  the  transfer, 
the  whole  of  the  trust  property  so  transferred  may  be  recovered  for  the 
purpose  of  holding  it  under  the  trust  until  the  death  of  the  original 
trustee,  before  which  time  it  will  be  impossible  to  ascertain  all  the  bene- 
ficiaries who  may  become  entitled  thereto,  and  when  that  event  arrives, 
the  persons  to  whom  the  transfers  were  made  will  be  subrogated  to  the 
interests  of  all  the  beneficiaries  who  ratified  such  transfers,  and  will  not 
be  compelled  to  permit  those  who  have  not  ratified,  to  elect  to  take  their 
share  wholly  out  of  the  portion  improperly  transferred.     Id. 

4.  Trust  for  Coverture  Falls  if  there  is  No  Marriage  in  fact  or  in  con* 

temptation,  or  if  the  cestui  que  trust  becomes  discovert  by  the  death  of  her 
husband;  and  the  fact  that  the  trust  imposes  active  duties  upon  the 
trustee  does  not  prevent  this  result.     Kuntzkman's  Trust  Estate^  909. 

6.  Active  Trust  will  be  Sustained  when. — Where  an  active  trust  is 
created  to  give  effect  to  a  well-defined  lawful  purpose  of  a  testator  in  rela* 
tion  to  his  family,  the  trust  will  be  sustained,  whether  the  cestui  que  trust 
be  sui  juris  or  not.  Where,  therefore,  the  testator's  object  was  by  means 
of  the  trust  to  protect  the  coiyus  of  the  estate  for  the  parties  entitled  in 
remainder,  the  trust  will  be  upheld  in  support  of  the  remainder.     Id. 

ft.  Banks  —  Deceased  Trustee,  Money  tn  Hands  of.—  The  owner  of  money 
which  has  been  received  by  another  as  his  trustee,  or  in  a  fiduciary  capa* 
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city,  can  recover  it  or  its  equivalent  wherever  the  same  can  be  followed, 
no  matter  what  form  it  may  take.  Hence,  if  money  has  been  paid  to 
a  private  banker,  to  be  by  him  transmitted  to  the  party  entitled 
thereto,  and  the  banker  suddenly  dies  before  it  is  transmitted,  and 
while  it  remains  in  his  possession,  bat  mingled  with  other  moneys,  hia 
administrator  is  not  entitled  to  retain  possession  thereof  as  assets  of  his 
estate,  and  is  subject  to  an  action  for  the  recovery  of  the  money  so  paid, 
if  he  refuses  to  pay  or  transmit  to  the  owner.  First  Nat.  Bank  ▼.  Hum- 
mel, 257. 

7.  DwATH  OF  Trustee  oa  Fiduciary  cannot  Increase   his   Estate  bt 

Adding  to  It  All  Property  in  his  Hands.  If  he  has  moneys 
received  in  his  fiduciary  capacity,  which  he  has  mingled  with  his  own 
funds,  they  do  not  become  a  part  of  his  estate,  and  hii  administrator 
must,  on  demand,  deliver  them  to  their  owner.     Id, 

8.  Statute  Olassifyino   Claims  against   the  Estate  of  a  Decedent, 

and  directing  the  order  in  which  such  claims  shall  be  paid,  has  no  ap« 
plication  to  moneys  in  his  hands  at  the  time  of  his  decease  as  a  trustee  or 
fiduciary,  because  he  has  no  interest  in  such  moneys,  and  the  right  of  the 
owner  to  recover  them  from  the  administrator  is  not  a  debt  or  claim 
against  the  estate.     Id. 

S.  Fiduciary,  Recovery  of  Moneys  from.  —  Whenever  a  fiduciary  relation 
exists,  and  money  coming  from  the  trust  lies  in  the  hands  of  a  person 
standing  in  that  relationship,  it  can  be  followed  by  the  principal,  and 
separated  from  any  money  of  the  wrong-doer.     Id. 

10.  Following  Trust  Funds  in  Hands  of  Assignee.  —  Where  the  treas- 
urer of  one  corporation  is  induced  by  the  president  of  another  to 
discount  a  note  executed  by  it  to  the  first-named  corporation,  and  to 
pay  it  the  proceeds,  which  are  used  in  its  business,  under  the  promise  of 
such  president,  who  is  fully  informed  that  such  treasurer  has  no  author- 
ity to  make  the  transaction,  that  the  money  shall  be  repaid  by  a  certain 
time,  the  money  so  advanced  becomes  a  trust  fund  in  the  hands  of  the 
corporation  to  which  it  is  loaned;  and  if  it  afterwards  becomes  insolvent, 
and  assigns  for  the  benefit  of  creditors,  the  creditor  corporation  may  en< 
force  the  trust  against  the  property  in  the  hands  of  the  assignee,  to  the 
exclusion  of  other  creditors  of  the  assignor.  Davenport  Plow  Co.  v. 
Lamp,  442. 

See  Corforations,  7-9;  Deeds,  3;  Municipal  Corporations^  16-20;  Far* 
TiTioN,  1;  Trust  Deedh. 

UNAUTHORIZED  APPEARANCK 
See  Judgments  and  Decrees,  10-13. 

UNINCORPORATED  COMPANIEa 
See  Associations. 

USAGK 
See  Master  and  Servant,  4;  Sales,  S. 

USURY. 
1.  Evidence  of  Notiok  of.  —  Where,  in  an  action  to  recover  on  a  note 
secured  by  chattel  mortgage,  and  alleged  to  have  been  purchased  for 
▼alue,  and  bona  fide,  before  maturity,  the  defense  is  interposed  that 
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the  note  was  tainted  with  nsnry,  of  which  the  pnrchaser  had  notice  at 
the  time  of  purchase,  proof  of  the  fact  alone  that  the  purchaser  knew 
that  the  payee  of  the  note  was  loaning  money  at  a  nsorions  rate  of  in* 
terest  would  not  of  itself  be  safficient  to  charge  tach  purchaser  with 
notice  of  the  defense  of  usury,  yet  it  would  be  competent  as  a  circum- 
stance  to  be  considered,  in  connection  with  other  proven  or  admitted 
facts,  as  tending  in  that  direction,  and  for  this  reason  is  admissible. 
Bladneell  ▼.  Wright,  662. 

Bdrdsn  of  Proof. — Where  the  note  sned  on  by  the  bolder,  who 
claims  to  be  a  purchaser,  before  maturity,  in  good  faith  and  for  Talue,  ia 
shown  to  be  tainted  with  nsury,  the  burden  of  proving  the  good  faith 
of  the  transaction,  without  notice  of  the  nsury,  is  upon  such  purchaser. 
Id. 

UsuBT  AS  Dkfbnsc  —  Where  a  party  has  delivered  cotton  to  a  warehonse- 
man,  taking  his  receipt  therefor,  and  has  subsequently  assigned  such 
receipt  to  a  third  person  to  secure  the  payment  of  a  usurious  note,  the 
holder  of  the  receipt  may  maintain  trover  against  the  warehouseman  to 
recover  the  cotton,  after  demand  and  refusal  to  deliver  it.  The  holder 
of  the  receipt  and  the  warehouseman  are  not  privies,  and  the  latter  can* 
not  set  up  the  defense  of  usury,  in  the  absence  of  proof  that  he  claims 
the  cotton  under  the  maker  of  the  note,  or  has  an  interest  in  it  derived 
through  him.     Zfllner  v.  Mobley,  390. 

UsuRT  AS  DxFKNSB  CAN  ONLY  BE  Takxn  by  a  party  to  the  nsarions  agree- 
ment, or  persons  representing  him  as  privies  in  blood  or  estate.  A 
■tranger  cannot  set  up  usury  as  a  defense  to  an  action.     IfL 

"VACANT  OR  UNOCCUPIED." 
Se«  Insubanob,  6,  12,  13. 

VACATING  JUDGMENTS. 
See  Judgments  and  Decrbes. 

VARIANCR 
See  Imsxtrance,  21. 

VENDOR  AND  VENDEE. 

Whxrx  Wbittbh  Portion  of  Contbact  fob  Sale  of  Lakd  is  inconsis- 
tent with  the  printed  form  upon  which  the  contract  is  drawn,  as  to  the 
character  of  deed  to  be  executed,  the  written  portion  must  control. 
Gilbert  v.  Stockman,  23. 

JcRisDicnoM  to  Cancel  Contbact  of  Salb  of  Land  nr  Foreign 
CouNTBT  fob  Fbaud. — The  courts  of  California  have  jurisdiction  to  set 
aside  a  contract  between  non-residents  for  the  sale  of  mining  property 
in  Mexico,  on  the  ground  of  fraud,  and  to  cancel  notes  and  mortgages 
given  as  part  consideration,  when  it  appears  that  such  contract  was 
made  in  California,  the  purchase-money  paid  and  invested  in  that  state, 
and  the  notes  and  mortga^^es  given  by  a  citizen  of  that  state  and  made 
payable  to  a  resident  thereof;  nor  is  it  any  objection  to  the  relief  sought, 
when  all  the  parties  are  within  the  jurisdiction  of  the  court,  that  the 
property  is  to  be  restored  to  the  vendor  in  accordance  with  the  laws  of 
Mexico  as  a  condition  precedent  to  equitable  relief.  Loaita  r.  Superior 
Court,  197. 
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8.  Rescission  of  Contract  —  Jurisdiction. — In  an  action  to  compel  th« 
vendor  to  restore  the  consideration,  resting  in  executory  contracts, 
fraudulently  received,  and  which  is  still  within  the  state,  under  a 
contract  between  non-residents  for  the  sale  of  property  in  a  forei^ 
country,  but  made  within  the  state,  the  state  courts  have  jurisdiction  to 
rescind  such  contract  and  restore  the  consideration,  although  the  vendor 
has  not  been  personally  served  with  process,  and  has  not  submitted  him* 
self  to  the  jurisdiction  of  the  court,  except  through  service  by  publica* 
tion.     Id. 

i.  Valid  Contkact  to  PaROHASB  —  Rescission. — To  a  valid  contract  to 
purchase  land,  there  must  be  parties  capable  of  contracting,  consent,  a 
lawful  object,  and  Rufficient  consideration.  The  consent  must  be  free, 
mutual,  and  communicated  by  one  to  the  other,  and  not  induced  by 
fraud,  undue  influence,  or  mistake,  or  it  may  be  rescinded  by  either 
party  without  the  consent  of  the  other.     Id, 

S.  Executory  Contractts,  Given  as  Consideration  for  the  purchase  of 
land  in  a  foreign  country,  may  be  rescinded  for  fraud,  according  to 
the  laws  of  the  state  where  they  were  made  and  were  to  be  executed, 
and  such  consideration,  when  within  the  jurisdiction  of  the  court,  re« 
turned  to  the  vendee,  notwithstanding  the  non-residence  of  the  parties 
to  the  contracts;  nor  is  their  mutual  consent  necessary  to  rescission.   Id. 

ft.  Rescission  of  Contract  for  Fraud  —  Remedy  of  Vendee. — Where  a 
purchase  has  been  induced  by  fraud,  an  offer  by  the  purchaser  to  re- 
store everything  of  value  received  under  the  contract  of  purchase, 
whether  accepted  or  not,  if  followed  with  prompt  and  proper  notice  of 
rescission,  completes  the  rescission,  and  the  vendee  may  then  seek  the 
aid  of  a  court  to  compel  the  return  of  the  purchase-money  still  within 
its  jurisdiction,  notwithstanding  the  non-residence  of  the  vendor,  and 
that  the  land  agreed  to  be  purchased  is  situated  in  a  foreign  country.   Id. 

7.  Rescission  of  Contract  —  Receiver.  —  A  court  having  jurisdiction  to 

rescind  a  contract  of  purchase  for  fraud,  and  to  restore  the  purchase- 
money  paid  thereunder,  which  is  still  within  its  jurisdiction,  has  power 
to  appoint  a  receiver  of  such  money,  to  preserve  it  and  retain  it  within 
the  jurisdiction  of  the  court,  until  the  rights  of  the  parties  are  adjudi- 
cated.    Id. 

8.  Rescission  —  Sufficiency  of  Evidence. —  Prima  fade  evidence  of  an 

agreement  to  prevent  competition  at  a  sale,  of  which  the  vendor  alleges 
he  had  no  knowledge  at  the  time  of  the  sale,  is  not  ground  for  the  re- 
scission of  the  sale,  when  an  unexplained  delay  of  one  year  and  a  half  has 
elapsed  from  the  time  of  sale  to  the  time  of  bringing  the  action  to  re- 
scind.    Hammond  v.  Wallace,  239. 

9.  Rescission  —  Laches.  —  An  unexplained  delay  of  one  year  and  a  half 

from  the  time  of  sale  to  the  time  of  bringing  an  action  to  rescind  on 
the  ground  of  fraud  is  unreasonable,  and  fatal  to  the  action.     Id. 

10.  Rescission  —  Tender  of  Consideration  Paid  before  Suit.  —  An  action 
to  rescind  a  sale  of  land  on  the  ground  of  fraud  will  not  lie,  unless  the 
consideration  paid  is  returned  or  tendered  before  suit,  and  an  allegation 
that  the  vendor  is  able  and  willing  to  return  it,  and  now  offers  to  do  so, 
is  insufficient.     Id. 

11.  Rescission  of  Option  to  Purchase.  —  The  vendor  of  an  option  to  pur- 
chase land  is  bound  at  all  times  within  the  period  of  the  option  to  con- 
vey a  good  title  to  the  land  mentioned  therein,  upon  payment  of  the 
purchase  price;  and  if  the   purchaser,  within  the  time  named   in  the 
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option,  ascertains  that  the  vendor  has  no  title  and  cannot  make  a  perfect 
conveyance  of  the  land  named,  he  may  at  once  rescind  the  option  ami 
recover  what  he  has  already  paid  thereunder,  without  first  tendering 
payment  and  demanding  a  conveyance.     Burks  v.  Davies,  21. >. 

12.  RF.sf;i.s.sioN  OF  Option  to  PtTRCHASE  for  Defect  in  Title.  —  A  |>iir- 
chaser  under  an  option  for  the  sale  of  real  estate,  which  h  given  for  a 
■um  to  be  forfeited  in  case  the  purchase  is  not  consummated  by  a  certain 
day,  may,  upon  ascertaining  that  the  vendor  is  not  the  owner  of  the 
whole  title,  rescind  the  contract  within  the  time  mentioned  in  the  option, 
and  recover  the  amount  paid,  although  the  vendor,  after  notice  of  the 
rescission,  offers  to  perfect  the  title,  but  fails  to  do  so  within  the  time 
mentioned  in  the  option.     Id. 

13.  Evidence  of  Fal.«ie  Ripresentation.s  of  Value  by  Vendor.  —  In 
an  action  to  recover  the  possession  of  personal  property,  exchanged 
for  real  estate  in  another  state,  with  which  the  vendor  was  ac- 
qnainted  and  of  which  the  vendee  knew  nothing,  the  evidence  of 
the  vendee  is  admissible,  that  the  vendor  represented  the  land  to  be 
worth  double  its  real  value,  and  that,  relying  upon  such  representations, 
as  well  as  others  as  to  the  quality  of  the  land,  he  was  induced  to  make 
the  trade;  and  the  vendee  cannot  be  compelled,  on  cross-examination , 
to  testify  as  to  whether  or  not  he  was  dealing  in  land  in  both  states 
at  the  time,  when  it  is  conceded  that  he  knew  nothing  of  the  land  in 
dispute,  or  of  the  value  of  land  in  that  neighborhood.  Creaaler  v.  Pees, 
691. 

14.  Misreprbskktations  Afl  TO  Quality  and  Title  as  Ground  for  Re- 
scission. —  Misrepresentation  of  material  facta  regarding  the  quality  and 
title  to  land,  made  by  the  vendor,  and  relied  upon  by  the  vendee  as 
true,  IB  sufficient  ground  for  rescission  of  the  sale.     Id. 

16.  Misrepresentations,  when  Question  of  Fact.  —  Where  the  evidence 
is  conflicting  aa  to  whether  or  not  the  vendee  in  purchasing  relied  upon 
the  truth  of  misrepresentations  of  material  facts  made  by  the  vendor  as 
to  the  value  and  quality  of  the  land,  the  question  is  one  of  fact,  to  be 
determined  by  the  jury.     Id. 

16.  Effect  of  Bond  for  Title.  —  The  effect  of  giving  a  bond  for  title,  upon 
the  sale  of  lamd,  is  to  vest  in  the  vendee  the  equitable  title;  and  the  re- 
turn of  the  bond  to  the  vendor  by  a  third  person,  without  the  knowl- 
edge  or  consent  of  the  vendee,  and  the  destruction  of  his  note  for  the 
unpaid  purchase-money,  will  not  extinguish  his  equitable  title.  Hence 
a  subsequent  purchase  of  the  land  by  such  third  person  from  the  ori- 
ginal vendor  only  subrogates  the  former  to  the  latter's  rights  and  he  holds 
merely  as  mortgagee,  and  not  as  owner.  Robertson  v.  Read,  188. 
See  Aqkncy,  3;  Evidence,  5,  6;  Fraudulent  C!omveyamce3,  7,  8. 

VERDICT. 
S«e  CRiifiNAL  Law,  2,  7;  Damaoss,  6;  Tkial,  3,  i. 

VICE-PRINCIPAL. 
See  Master  and  Servant,  20,  21. 

VOLUNTARY  ASSOCIATIONS. 
See  Associations. 
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VOLUNTEERS. 
See  Mastkr  and  Servant,  17-19. 

WAGES. 
See  Attacumknt  and  Garnishment,  6,  7;  Master  and  Servant,  22. 

WAIVER. 
See  Agency,  3;  Attachment  and  Garnishment,  5;  Executions,  10,  11; 
Insurance,  22-24;  Judgments  and  Decrees,  15;  Justice  or  the  Peace, 
1;  Replevin,  3;  Trial,  7. 

WAREHOUSEMEN. 
Effect  or  Delitert  of  Receipt.  —  The  delivery  of  a  warehonse  receipt 
baa  the  same  efifect  in  transferring  the  title  to  the  property  as  the  de- 
livery of  the  property  itself,  and  the  warehouseman  thereby  becomes- 
the  bailee  to  the  transferee.     Zellner  v.  Mobley,  390. 
See  Usury,  3. 

WARRANTY. 
See  Sales,  4,  5. 

WASTE. 
See  Landlord  and  Tenant,  5. 

WATERCOURSES. 

1.  Riparian  Owner  of  Land  Adjacent  to  the  Water  may  Construct 

Docks,  Landings,  Piers,  and  Wharves  out  to  navigable  waters,  if  the 
water  is  navigable  in  fact,  and  if  not  so  navigable,  he  may  construct  any* 
thing  he  pleases  to  the  thread  of  the  stream,  unless  he  injures  some  other 
riparian  proprietor  or  those  having  a  superior  right  to  use  the  water  for 
hydraulic  purposes.      City  of  Janesville  v.  Cai"penter,  1 23. 

2.  Riparian  Owner's  Right  to  Build  in  Front  of  his  Land  out  to 

Navigable  Water  cannot  be  taken  away,  or  its  value  lessened  or  im- 
paired, even  for  public  use,  without  compensation,  or  without  due  process 
of  law,  and  it  cannot  be  taken  at  all  for  any  private  use.     Id. 

3.  Riparian  Rights,  Nature  and  Extinguishment  of.  —  Riparian  rights 

are  an  appurtenance  to  the  land, running  with  it  as  a  corporeal  heredita- 
ment. They  may  be  segregated  by  grant  or  condemnation,  or  extin- 
guished by  prescription,  but  cannot  be  defeated  by  simple  appropriation. 
Alta  etc.  Co.  v.  Hancock,  217. 

4.  Riparian  Rights  —  Extinguishment.  —  As  to  riparian  rights,  actual  and- 

uninterrupted  user,  if  adverse,  for  a  useful  purpose,  and  under  claim  of 
right,  continued  for  the  statutory  period,  gives  a  prescriptive  right,  and 
extinguishes  the  rights  of  the  riparian  proprietor.     Id. 

6.  Riparian  Rights  —  Prescription.  —  Appropriation  is  not  necessary  to 
prescription  in  relation  to  acquiring  riparian  rights,  but  it  afiFords  one 
who  seeks  to  acquire  rights  by  prescription  this  advantage,  that  it  gives 
to  prior  claimants  notice  that  his  user  is  adverse  and  under  claim  of 
right,  and  sets  the  statute  in  motion  against  such  prior  claimants.     Id. 

6.  Riparian  Rights  —  Irrigation.  — The  right  of  the  riparian  proprietor  to 
the  use  of  w-ater  for  irrigation  is  among  the  last  of  his  riparian  rights, 
and  cannot  be  extended  even  by  implication.     It  must  always  be  held  in- 
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•nbordination  to  the  rights  of  all  other  riparian  owners  to  the  use  of  the 
water  for  the  supply  of  the  natural  wants  of  man  and  beast,  extended  to 
the  occupants  of  each  and  every  tract  held  as  an  entirety,  bordering  upon 
the  stream,  whatever  its  extent.  After  this,  the  right  of  the  ripanaa 
owner  to  a  reasonable  use  of  the  water  for  the  purposes  of  irrigation  is 
acknowledged  in  common  with  others  in  like  situation.     Id, 

7.  Riparian  Rights  Extend  to  All  Land  held  as  an  entirety  bordering  npon 

a  stream,  whatever  its  extent,  and  the  area  of  land  to  which  riparian 
rights  are  appurtenant  cannot  be  diminished  by  the  acts  of  a  trespasser 
segregating  for  the  time  being  the  actual  occupancy,  without  segregation 
of  the  title  of  a  portion  of  the  land  held  as  an  entirety  not  bordering  on 
the  stream,  nor  can  the  use  of  all  the  waters  of  the  stream  for  the  irriga- 
tion of  that  portion  of  the  tract  change  the  law,  and  establish  that  only 
that  portion  is  riparian  to  the  stream.     Id. 

8.  RiPAKiAN   Rights  —  Prescbiption. — The  Adversk  Enjoyment  neces- 

sary to  a  prescriptive  right  to  divert  and  use  the  water  of  a  stream  must 
have  been  asserted  under  claim  of  title,  with  the  knowledge  and  acquies- 
cence of  the  party  having  the  prior  right,  and  must  have  been  such  an 
invasion  of  his  right  that  he  would  have  had  ground  of  action  against  the 
intruder,  and  must  be  accompanied  by  all  the  elements  necessary  to 
make  out  an  adverse  possession,  and  be  continuous  and  uninterrupted 
for  five  years.     Id. 

9.  Riparian  Rights  op  Owner  ot  Land  in  Water,  or  the  use  thereof,  flow- 

ing npon  such  land,  is  not  lost  by  user  upon  such  land  by  another,  under 
no  claim  of  right  to  divert  it  or  use  it  elsewhere,  no  matter  how  adverse  or 
long  continued,  and  it  makes  no  difference  that  during  part  of  this  time 
the  land  was  held  adversely  to  the  owner,  if  such  holding  was  interrupted 
before  it  ripened  into  a  title  by  prescription.    Id. 

10.  Riparian  Rights  —  Interruption  of  Prescriptive  Right  to  Water, 
—  An  interruption  by  suit  in  ejectment,  so  as  to  prevent  the  acquiring  of 
a  prescriptive  right  to  land,  also  interrupts  the  use  of  water  appurtenant 
thereto  being  used  thereon,  so  as  to  prevent  the  acquiring  of  a  pre- 
scriptive right  to  the  use  of  the  water  there  or  elsewhere,  and  a  recovery 
of  the  land  carries  with  it  the  recovery  of  the  water.     Id. 

\\.  Riparian  Rights.  — Use  of  Water  upon  Land  to  which  it  is  already 
appurtenant,  by  a  trespasser  thereon,  will  not  give  him  such  right  in  the 
water  as  that  he  may  thereafter  divert  it  from  the  land,  or  upon  being 
lawfully  ejected  therefrom,  convey  to  a  stranger  a  legal  title  in  the  water 
or  in  the  use  thereof.    Id. 

12.  Springs,  Land-owner's  Rights  in.  —  The  owner  of  land  upon  wfaicb 
a  spring  is  located  which  creates  a  stream  of  water  accustomed  to  flow 
through  the  land  of  others  has  only  the  rights  of  a  riparian  owner,  and 
cannot  divert  the  water  from  its  natural  channel  to  supply  the  inhabi- 
tants of  a  city.     Lord  v.  MeadvilU.  Water  Co.,  864. 

13.  Riparian  Rights  in  Springs  —  Taking  without  Compensation  is 
Trespass.  —  A  corporation  invested  with  the  right  of  eminent  domain 
may  take  a  spring  or  stream  of  water  issuing  therefrom  to  supply  a  mu- 
nicipality; but  it  can  only  do  so  by  making  compensation  to  those  who 
are  deprived  of  their  accustomed  use  of  the  water.  A  taking  without 
compensation  is  a  trespass,  and  the  corporation  so  taking  may  be  pro- 
ceeded against  as  a  trespasser.  Id. 

14.  Islands. — Conveyance  of  Land  Abutting  o.s  a  Navigable  Stream 
Tests  title  in  the  grantee  to  the  thread  of  the  stream,  including  any 

Am.  St.  Kkp.,  Vou  XX.— 66 


1042  Index. 

islands  which  lie  between  the  thread  of  the  stream  and  the  land  so  eon* 
veyed.     Ckandoa  v.  Mack,  139. 
15.  Unsubvbyed  Islands  Lyino  between  the  Center  of  a  Stream  and 
Lands  Granted  by  the  government  without  any  reservation  vest  in 
the  grantee  of  such  grant.     Id. 

See  Homestead;  Nuisances,  1,  2,  6;  Public  Lands. 

WATER  FIXTURES. 
See  Landlord  and  Tenant,  1. 

WHARVES. 
See  Watercourses. 

WILLS. 

1.  CJONVBTANOE  OTHERWISE  PERFECT  IN  FORM  IS  NOT  CONVERTED  INTO  A 
Will  by  inserting  in  it  a  clause  declaring  that  it  is  to  go  into  effect 
after  the  death  of  the  grantor,  and  that  he  claims  the  right  to  hold  the 
land  80  long  as  he  lives.     Seals  v.  Pierce,  344. 

S.  Nuncupative  Wills,  Essentials  to  Validity  of.  —  Nuncupative  wills 
demand  strictness  of  proof  in  all  essential  points;  and  to  be  valid,  must 
be  executed  by  the  testator  while  in  extremis,  as  a  matter  of  necessity, 
and  not  of  choice.     Scai/e  v.  Emmons,  383. 

S.  Nuncupative  Will,  Validity  of.  —  A  nuncupative  will  executed  by  a 
testator  in  his  last  illness,  and  three  days  before  his  death,  while  he  had 
time,  opportunity,  and  ability  to  have  executed  a  formal  written  will, 
and  by  which  he  gave  nearly  his  entire  property  to  hb  widow,  to  the  ex- 
clusion of  his  children,  is  illegal  and  void.     Id. 

4.  Conflict  of  Laws  —  Lex  Rei  Sitm  Governs  when.  —  When  the  donee 
of  a  power  of  appointment  by  will  of  real  estate  situated  in  Pennsyl- 
vania dies  domiciled  in  another  state,  having  made  such  appointment^ 
the  validity  of  the  appointment  is  to  be  determined  by  the  law  of  Penn- 
sylvania, which  is  the  lex  rei  sitce.     Lawrence's  Estate,  924. 

ft.  Construction.  —  Where  a  will  contains  an  absolute  devise  to  a  devisee, 
with  a  provision  that  if  the  latter  "should  die  without  children,  grand- 
children, or  wife  living,"  then  to  others,  these  words,  in  the  absence 
of  a  contrary  intent  appearing  from  the  face  of  the  will,  refer  to  the 
death  of  the  devisee  during  the  lifetime  of  the  testator,  and  if  the  devisee 
survives  him,  he  takes  an  estate  in  fee.     King  v.  Frick,  889. 

A.  CoNSTBUcrioN  —  Fee-simple  or  Life  Estate.  —  Where  an  estate  or  in- 
terest in  lands  is  devised,  or  personalty  is  bequeathed,  in  clear  and  ab- 
solute language,  without  words  of  limitation,  the  devise  or  bequest 
cannot  be  defeated  or  limited  by  a  subsequent  doubtful  provision  in 
the  will,  inferentially  raising  a  limitation  upon  the  prior  devise  or  be- 
quest.    Bills  V.  Bills,  418. 

7.  Construction  —  Fee-simple  or  Life  Estate.  —  Where  there  is  an  ab- 
solute or  unlimited  devise  of  real  property,  or  bequest  of  personalty, 
a  subsequent  clause  in  the  will  expressing  a  wish,  desire,  or  direction 
for  its  disposition  after  the  death  of  the  devisee  or  legatee  will  not  de- 
feat the  devise  or  bequest,  nor  limit  it  to  a  life  estate.  The  will  thus 
drawn  must  be  interpreted  to  invest  in  the  devisee  or  legatee  the  fee- 
simple  title  to  the  land,  and  the  absolute  property  in  the  personalty.  Id, 

A.  Rule  in  Shelley's  Case,  Devise  not  within,  when. —  To  bring  a  devise 
within  the  rule  in  Shelley's  case,  the  limitation  in  remainder  must  be  to 
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the  bein  !n  fee  or  in  tail,  as  a  nomen  eoUecHvum  tot  the  whole  line  of  in« 
heritable  blood.  In  the  case,  therefore,  of  a  devise  of  income  to  a  daugh* 
ter  of  the  testator  for  life,  with  a  limitation  over  to  her  heirs,  ezclnding 
her  husband  and  mother,  the  rule  does  not  apply.  And  the  circnmstance 
that  both  the  hnsband  and  mother  have  died  since  the  death  of  the  tes- 
tator can  have  no  effect  The  testator's  intent  mast  be  ascertained  from 
the  words  of  the  will,  which  are  to  be  read  in  the  light  of  the  circum* 
stances  under  which  it  was  written.     Kuntxlemcui'a  Tritst  Estate,  909. 

9.  Perpetuities,  Rule  against.  n»  Pennsylvania,  —  The  fule  against  per- 

petuities, that  no  interest  subject  to  a  condition  precedent  is  good,  an- 
less  the  condition  must  be  fulfilled,  if  at  all,  within  twenty-one  years 
after  some  life  in  being  at  the  creation  of  the  interest,  is  in  force  in 
Pennsylvania,  unaffected  by  statute,  except  as  it  is  modified  by  the  acts 
of  1853  and  1855,  which  operate  only  in  restraint  of  accumulations.  Lauh 
raiee'a  Estate,  925. 

10.  Rule  against  Perpetuities  Applies  to  Powbb  as  well  as  to  Appoint- 
ment. —  Where  a  power  of  appointment  is  given  either  by  deed  or  by 
will,  the  rule  against  perpetuities  applies  as  well  to  the  power  as  to  the 
appointment,  and  if  the  power  can  be  exercised  at  a  time  beyond  the 
limits  of  the  rule,  it  is  bad;  bat  when  it  must  be  exercised,  if  at  all, 
within  the  legal  limit,  it  is  not  rendered  bad  by  the  fact  that,  within  its 
terms,  an  appointment  might  possibly  have  been  made  which  would  be 
too  remote.     Id. 

11.  Remoteness  or  Estate  Created  bt  Appointment  Mbasuesd  from 
Cbeation  or  Power  when.  —  A  power  of  appointment  to  be  exercised 
by  will  only  must  be  regarded  as  special,  and  therefore  the  remoteness 
of  the  estate  created  by  the  appointment  mast  be  measured  from  the 
time  of  the  creation  of  the  power.     Id. 

Ul  Appointment  fob  Life  or  Appointee  Valid,  though  Remainder  too 
Remote.  —  When  the  donee  of  a  power  to  appoint  by  will  appoints  in 
trust  for  life  tenants  to  take  at  his  death,  with  remainder  over,  such  ap- 
pointment for  life  will  be  good,  whether  the  appointees  were  born  befora 
or  after  the  creation  of  the  power,  and  that  although  the  estate  in  re- 
mainder may  be  too  remote.     Id. 

18.    RuLft  AGAINST  REMOTENESS   SATISFIED   IN  CaSE  OF  APPOINTMENT  OF  E.S- 

TATE  IN  Remainder  when.  —  If  an  estate  in  remainder  appointed  by  a 
donee  of  a  power  of  appointment  by  will  is  vested  at  bis  death,  its  en- 
joyment being  merely  postponed  until  the  determination  of  a  preceding 
vested  estate  for  life,  the  rule  against  remoteness,  which  has  regard  to 
the  time  when  the  estate  vests,  is  satisfied.  Jd. 
14.  Donee  of  Power  of  Afpoinjmxnt  mat  Declare  Trurts  for  Life  with 
Remainder  over.  —  Where  an  unrestricted  power  of  appointment  by 
will  is  given,  the  donee,  observing  the  rule  against  remoteness,  has  power 
to  appoint  the  fee  to  trustees  for  the  benefit  of  certain  persons  for  Ufe^ 
with  remainder  over  in  fee.     Id. 

See  Corporations,  8,  9L 

WITNESSES. 
1.  Witnesb  cannot  bb  Impeached  bt  Pabtt  Calliito  Hm,  bat  sndi  party 

may  prove  the  truth  by  other  witnesses,  even  though  they  contradict  the 

witness  first  called.     BlackweU  v.  Wright,  662. 
%.  "Wrrstssi,  Contradicting,  bt  Prior  Statements.  —  If  a  witness  has  tes- 

tified  concerning  the  speed  at  which  a  train  was  running  at  the  time  of  as 
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accident,  and  is  asked  if  he  did  not  have  a  conversation  shortly  after  the 
accident,  and  whether  he  did  not  then  make  a  statement  regarding  such 
rate  of  speed,  to  which  he  replied  that  he  has  no  recollection  as  to  mak- 
ing such  statement,  another  witness,  called  to  rebut  this  testimony  by 
discrediting  the  first  witness,  may  be  asked  whether  he  had  a  conversa- 
tion in  which  the  first  witness  made  the  statement  of  which  he  denied 
having  any  recollection.  Heddles  v.  Clucago  etc.  R'y  Co.,  106. 
8.  Opinion  as  Evidenck  o»  Negligence.  —  In  an  action  to  recover  for 
personal  injuries  received  from  attempting  to  alight  from  a  railroad 
train,  the  opinion  of  a  witness,  as  to  whether  the  accident  happened  by 
reason  of  defendant's  negligence  or  of  plaintiff's  inattention,  is  incompe* 
petent  and  inadmissible.  Kelley  v.  Detroit  etc  R.  R.  Co.,  514. 
See  Evidence;  Process,  4,  5;  Tbial,  2. 

WORDS  AND  PHRASES. 
See  DBVurmoifii 
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